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PRIVY COUNCIL. 

Present: 

Lords Mohhouse^ Macnaghten and Morrist and Sir R. Couch. 
[On appeal from the High Court at Bombay.} 


Bombay Bubmah Trading Corporation, Limited {Defendant), 
Appellant v, Frederick Yorke Smith {Plainti^), Respondent* 

[l9th and 20th June, 1894.] 

CompOLny— Preferential dividend payable to holder of ore set of shares — Contract — Con- 
airuction — Construction of contract by the Company to pay it to the share holder and 
to his executor holding the same — Death of the share holder — “ Bolder ” of shares — 
Legal title to shares^ Meaning of the word “ hold Administration. 

The goodwill of a buBiness which a merchant bad carried on, and the capital, 
property, and asBets with it, were transferred by him in 1664 to a joint stock 
limited company, who agreed with him that in consideration of the transfer by 
him of property referred to in the contract as “the 6xed assete,” one hundred 
paid up shares of Rs. 2,500 each, of which any assignment by him during the 
next five years from tbo registration of the company should not be recognized by 
them as valid, should be allotted to him. It was also agreed that, in considera- 
tion of the transfer, he and “ his executors or administrators shall be entitled, so 
long as they hold the said hundred shares, to an extra or preferential dividend.” 

On this agreement the parties acted, and the shareholder held the shares till 
be died in England in 1886, having by will directed that his executors or 
administrators should hold the hundred shares in trust for his surviving brothers 
of whom the executor who proved tbe will was one. Administration with tbo 
will annexed was granted in India to tbe plaintifi in this suit as tbe attorney of 
the executor, A note of this was made in tbe register of tbe company, leaving 
tbe hundred shares still in the name of the testator. The company then 
discontinued to pay tbe preferential dividend, and now contended that it was no 
longer payable inasmuob as the testator's estate had been administered, and that 
the exeoutor no longer held tbe shares as executor but as trustee for tbe bene- 
fioiaiies under tbe will, 

Beld, that the contract was still in operation, the exeoutor still “ holding” the 
Bbarea within its meaning ; and that tho preferential dividend continued payable 
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to the estate of the testator, the company being only concerned with the legal 
title to the shares, and not with any claims, if there were any, that might bo 
made by beneficiaries under the will against the ezecutor as trustee. 
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[2] Appeal from a decree (5th December, 1892) of the appellate 
High Court, affirming in all essential points a decree (11th March, 1892) 
of the Court in its original jurisdiction. 

This appeal related to the construction of the provisions of a contract, 
made on the 22Qd July, 1864:, between William Wallace, a merchant till 
then carrying on a trade in timber at Rangoon, and a joint stock company 
incorporated in 1868 under Act XIX of 1857 for the purpose of taking 
over from him the good will, property, capital and assets of his business. 
The contract, among other provisions, provided in cl. 13 that so long as 
William Wallace, his executors and administrators, should hold one hun- 
dred fully paid up shares, allotted to him in consideration of the transfer 
of property, referred to as “ the fixed assets, the company would pay to 
him, or them, an extra or preferential dividend upon those shares. This 
dividend was to be equal to one*tbird of surplus profits calculated in the 
manner specified in the contract, and subject to certain deductions. 

The question now was whether this preferential dividend was still 
payable to the estate of William Wallace, who died in England in 1888. 
The appellant company was incorporated in Bombay in 1863 originally 
under the name of the “ Burmah Trading Company, *' having a nominal 
capital of Rs. 25 lakhs divided into 1,000 shares of Rs. 2,500 each, after- 
wards increased by additional shares of the nominal value of i2j lakhs. 
The firm of Wallace & Co., of Bombay, where the head office was, were 
their secretaries, that firm having acted previously as the agents of 
William Wallace whose business had been established in Rangoon. The 
“ fixed assets ” were immoveable property, valued at about Rs. 2,76,000. 
There were, besides, contracts and operations undertaken, forest rights 
and concessions obtained, which were transferred to the company. 

The respondent (plaintiff) represented in India the executor of the will 
of William Wallace who died in England on the 28th January, 1888. 
Administration with the will annexed, was granted in Bombay to Frederick 
Yorke Smith (plaintiff) as the attorney of the executor, limited as the Act 
provides, on the 27th September, 1888. 


[3] The testator appointed his three brothers to be his executors 
referred to the perferentiai dividend on the hundred shares, and directed 
that his executors, or administrators, should hold these shares upon trust 
so that the same should be at the absolute disposal of such of his three 
brother as should survive him, it more than one, as joint tenants. One 
of the brothers died id the testator’s life-time. One only proved the will 
as exeou or Wnatever is material to this report in the agreement of the 
22nd July, 1864, in the memorandum and articles of association of the 

appellant company and in the will of 1880. has already been set forth as 
well as the facts of the case, in the report (under the above name (D) of 


(1) 17 B.197. 
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the agreement, and throughout the memorandum and articles of associa- 
tion, which must be read with, and in explanation of, the agreement, had 
the fixed meaning of “registered holder.” The judgment was that the 
oontraot was still in operation as to the prafereutial dividend, which 
was payable to the plaintiff as administrator so long as the executor of 
William Wallace should be the registered holder of the hundred shares 

(p. 209). 

The appellate Court affirmed this judgment. As to what was meant 
by the executors and administrators “ holding ” the shares, the agreement 
-of 1864 was to be read in connection with the provisions in the articles of 
association as to the transmission of shares, in ss. 29, 30 and 31. They 
showed that the executors and administrators, although not formally on the 
register, were the only persons whose title could be recognised by the 
-company. It was not advisable to express an opinion as to tbe construct- 
ion of the words “ executors and administrators “ in the agreement, and 
the decree was varied in this respect (p. 219). 

On this appeal, 

[4] Mr. M. Crackanthorpe, Q. C., Mr. H. Burton Buckley, and Mr. 
M. 1. Joyce, for the appellant company, argued that the estate to which 
the Courts below had adjudged the continuance of the payment of the 
preferential dividend, was no longer entitled to receive it. Tbe executor 
having administered, and also assented to the bequest of the shares, 
remained entitled to them as trustee for the beneficiaries under the will, 
but no longer held them as executor within the meaning of s. 13 of the 
agreement of 1864. He had ceased to “ hold ” them in that character, 
but held them as trustee. As to an executor becoming a trustee forth- 
with upon assenting to a specific bequest given to him in trust, Dix v. 
Burford {l) was cited. The preferential dividend could only be payable, 
after the death of the testator, so long as the executor held the hundred 
shares in his character of representative of the estate. He would 
-cease to be in that character on commencing to hold thorn, either in 
his own right, or as trustee for others. The liabilities of the estate, on 
the facts, had all been provided for. and the specific bequest had 
been assented to. These shares, therefore, were held by the executor 
only as trustee. Further, it appeared that the sole reason why tbe shares 
had not been divided between the legatees of tbe absolute interest in 
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them, and all rights attaching to them,” was that the latter, both of whom 
had been named executors, though only one had proved tbe will, desired 
to give effect to tbe wishes of the testator expressed to them before his 
death. But the executor could not, with reference to the use of tbe word 
in cl. 13 of the agreement of 1864, remain permanently in that character, 
when he had discharged his functions. Had it been that ho could so 
remain, then nothing would be requheJ but a resort to suitable provisions, 
to enable testator and his successors to entitle themselves in perpetuity to 
the preferential dividend. It was submitted that tno word hold, in the 
agreement of 1864, meant “hold with a beneficial title.” As to shares 
remaining in a testator’s name in the books of a company, Turauand v. 
Kirby (2) was cited. Williams on Executors, Vol. II, Part III, Bk. Ill, 
Ch. lY, and Buckley on the Companies Acts were referred to in regard 
to the position of the executor. 


[8] ^\t Bichard Webster, Q.C., Mr. Cozens Hardy, Q.C., andMr. T.T. 
Methold, for tbe respondent, were not called upon. 


U) 19 Beavan, 109. 


(9) li. R. 1 Eq. 123. 



19 Bom. 6 


INDIAN DECISIONS, NEW SERIES 


1894 

JUNB 20. 

Privy 

COUNCIIi. 

19 B. 1 
(P.C.)- 
21 1.A. 139» 
6 Sap. P.G.J. 
498. 


[You 


JUDGMENT, 

Tbeir Lordships’ judgment was thereupon delivered by 

Lord Macnaghten. — This appeal raises a question as to the 
meaning and effect of a provision contained in an agreement of purchase- 
and sale which was made between the appellants and the late Mr. William 
Wallace in 1864. The question relates to the continuance of a special or 
extra dividend attached to certain shares, part of the consideration for 
the purchase. 

Mr. Wallace was the possessor of an extensive and valuable business 
as a timber merchant in Burmah. In 1863, under the Limited Liability 
Act then in force in Bombay (Act XIX of 1857)» a joint stock company,, 
which is now called The Bombay Burmah Trading Corporation, Limited, 
was formed for the purpose of taking over Mr. Wallace’s business. The 
company was registered with a nominal capital of 25 lakhs, divided into 
1,000 shares of 2,500 rupees each. 

The company’s articles of association, printed in the Beoord, contain 
two regulations which it will be convenient to notice in passing. Article 
9 gives the company a lien on all the shares of every shareholder for all the 
debts, liabilities, and engagements of such shareholders. Article 29 
provides, in common form, that the executors and administrators of a 
deceased sharholder shall be the only persons recognised by the company 
as having any title to his shares, but it requires, as a condition precedent 
to recognition, the production of probate or letters of administration 
granted by the High Court of Bombay. It was suggested, in the course 
of the argument before this Board, that art. 9 was not in existence 
when the purchase agreement was made. That objection comes rather 
late. In the Courts below the case was argued on the footing that the 
articles printed in the Record were the relevant articles of the company. 
Nor indeed is the objection one of substance. It was part of the 
arrangement expressed in the agreement itself that the company should 
alter or modify their existing articles as they might be advised for the 
purpose of carrying out the agreement. It matters little whether the 
article in question was introduced for the very purpose of [6] the agree- 
ment or contained in the articles of association as originally framed. 

The terms and conditions of the transfer of the business to the 
company are to be found in an agreement dated the 22nd July, 1864 
which was ratified and adopted by the company in general meeting and 
carried into effect. The agreement is expressed to be made by Mr. 
Wallace of the first part, and five gentlemen, directors of the company* 
of the s^ond part. Mr. Wallace, it seems, had concessions from tho 
British Government, he had concessions from the King of Burmah ho 
had forest rights, saw mills, a large establishment and staff of workmen 
ships UDder charter and a number of pending contracts. The agreement 
was made on the faith of certain representations by Mr. Wallace as to 
the value of his business and the nature and circumstances of the pro- 
perty which he proposed to hand over. After setting out these renresen- 
tations somewhat m detail the agreement proceeds as follows “And 
whereas the said parties hereto of the second part have made such 
enquiries as were m their power with regard to the said representatfons 

to be^ormcVlt'T ‘r representations appeared 

to be correct , but as to many of the matters about which the said 

Tve Zn orgedto rTv""^'' -eond S 

have been obliged to rely on such representations alone, it being of great 

4 
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oonsequeDce for the interests as well of the said company as of the said 
William Wallace that some binding arrangement should be made with the 
least possible delay. And whereas it was considered by the said parties 
hereto that having regard to the great difficulty of estimating the value of 
the said forest operations, rights and grants of the said William Wallace 
and of the said trained establishment and goodwill, the interests as well 
of the company as of the said William Wallace would be best consulted 
by entering into the arrangement hereinafter in cl. 13 contained.” Then 
cl. 12 provided that in consideration of the transfer of certain property» 
referred to as the fixed assets,” Mr. Wallace should be entitled to 
have allotted to him 100 shares in the company, of 2,600 rupees each, 
but at the same time it declared that the company should not be bound 
to give their consent to or recognise as v^alid any assignment of the 
£73 said 100 shares, or any of them, during a period of five years from 
the date of the registration of the company. 

Clause 13, so far as material, is in these terms : — 

In consideration of the transfer by the said William Wallace to the 
company of the premises hereby agreed to be transferred (other than the 
said fixed assets and other than the premises mentioned in the clauses 
six, seven and nine) ” — those premises consisted of timber already cut, 
live stock, stores and plant — “ the said William Wallace, his executor's or 
administrators shall be entitled so long as he or they shall hold the said 
one hundred shares to an extra or preferential dividend equal to one-third 
of such surplus net profits of the company as may remain in any year 
after paying a dividend at the rat© of twelve per cent, per annum on the 
paid up amount of all shares in the company (including the said one hun- 
dred shares) and after setting apart from time to time out of such surplus 
profits as a reserved fund or to the credit or any reserved fund already 
created such sum as the directors of the company for the time being may 
in their discretion think fit.” 

That is a provision, not unintelligible and not unreasonable, by which, 
as the agreement states on the face of it, the interest of the purchasers as 
well as the interests of Mr. Wallace were intended to be consulted. Mr. 
Wallace was to receive payment for the goodwill of his business out of 
future profits, and in proportion to the amount of those profits. He 
would be paid handsomely if his representations proved correct. If they 
turned out to be incorrect it would be an advantage to the company to 
keep Mr. Wallace’s name on the register, and to keep within their reach 
the shares which represented the purchase-money. It most have been 
obvious to both parties to the agreement that it was not unlikely to lead 
to difficulties and complications which might last for an indefiuite time. 
It was, therefore, of importance to the company to have Mr. Wallace as a 
member, and to keep their hold on Mr. Wallace’s shares for as long a time 
as possible. They were not bound to allow a transfer of bis shares for 
^V6 years; after that period they trusted, it seems, to the influence 
and operation of the inducement held out in the shape of an extra 
[8] dividend, leaving the duration of the arrangement to depend on the 
course of events. 

Mr. Wallace is now dead. He died on the 28th of January, 1888. 
He left a will naming executors, two of whom survived him. His will 
has been proved in Hngland by one of the executors. As the attorney 
of that executor, Mr. timitb, the plaintiff and respondent in this case, has 
obtained a grant of letters of administration, with the will annexed, from 
the High Ooort at Bombay. The letters of administration have bean 


1894 

June 20. 

Privy 

Council. 

19 B. 1 
(P.C.) = 

21 l.A. 139=> 
6 Sap. P.C.J. 
498. 


5 



19 Bom. 9 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1894 

JUNE 20. 

Privy 

Council. 

19 B. 1 
(P.C.)- 
21 l.A. 139» 
6 Sar. P.C.J 
498. 


produced to the company, and they have recognised the title of the 
administrator by noting the letters of administration in the share register. 
Tbe shares still stand in the name of Mr. Wallace ; but it is not disputed, if 
it was not actually admitted, that all tbe testator's debts have been paid 
or satisfied. 

The only question, if there be a question, is whether in these circum- 
stances the extra dividend still continues to be payable. The appellants 
contend that the extra dividend is not payable now, because there ie 
nobody who can be said to bold Mr. Wallace’s shares. Mr. Wallace* 
they say, does not bold them, because he is dead ; his executors do not 
bold them, because their names are not on the register. But then who 
does hold them ? Certainly, no one else. And why are the shares not 
held by Mr. Wallace or hia executors or administrators? There is no 
magic in the word " hold. ” Mr. Wallace’s name is on the register. The 
company cannot remove it. As long as it is there the company are bound 
to credit tbe proper dividends to his holding, and to recognise the title of 
his legal personal representatives to receive any dividends which may be 
carried to bis credit. 

It was urged on behalf of the company that Mr. Wallace’s estate 
ought to be wound up and distributed, and that some person ought to be 
put on the register in his own right ; and they complain that, if the 
respondent’s contention is correct, this extra dividend may go on for ever. 
The contention of the company is a singular one, and the complaint they 
make is no less singular. They complain that the attraction which they 
themselves held out is attractive still — only too attractive. They think it 
a hardship that the arrangement should continue when once it has 
[9] served their purpose. But it must be remembered that the schema 
had a twofold object. It was designed for the protection of tbe company; 
it was also intended as a mode of payment for the goodwill. Why is the 
payment for goodwill to stop because Mr. Wallace’s representations have 
proved correct and tbe provision is no longer needed for the protection of 
the Company ? 

But, say the company, if tbe executors would only do their duty to^ 
their beneficiaries under the will, or if the beneBciaries would kindly insist 
on their rights, the arrangement would come to an end, because the estate 
would be distributed, and the shares would be appropriated to persons 
beneficially entitled. What have the appellants to do with that ? Natur- 
ally the beneficiaries are content with things as they are. How can the 
company avail themselves of any equities which the beneficiaries may have 
between themselves and their trustees ? The company are only oonoern- 
ed with the legal title to the shares ; the legal title is that of Mr. Wallace. 

deceased ; and his legal personal representatives are entitled to whatever 
may be payable in respect of his shares. 

fu tbat according to the true meaning of cl. 13. and 

the very letter of its terms, the shares in question are held by Mr Wallace 
or his executors or administrators. Thev wHI y mr. vv aiiace. 

Her Majesty that this appeal should be dlrnTsL 
The appellants will pay the costs of the appeal. 

Appeal dismissed. 

Solicitor for the appellants ;-Mr. Edward E Turner 

Sohertors for the respondent r-Messrs. jlZons. and Jech. 
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[10] TESTAMENTARY JURISDICTION. 
Before Mr. Justice Farran and Mr. Justice Candy, 


1894 

July 31. 

Testa- 

mentary 


Dame JanbAI {Original Plaintiff), Appellant v. Sale Mahomed JuRISDIG- 
JaffbBBHOY and Alli Mahomed Jafperhoy {Original Defendants), tion. 

Eespondsnts.* [31st July, 1894 ] tgla^io 

Civil Procedure Code (XIF 0^1882), s- GOQ— Privy Council^ Appeal to Privy Council 
— Decree — Stay of execution before appeal admitted — Practice — Procedure. 

Where a petition for leave to appeal to the Privy Council from a decree of the 
High Court has been presented, the High Court may grant a stay of execution of 
its dooree although the appeal has not yet been admitted under s. 603 of the Civil 
Ffooedure Code (XIV of 1882). 

[Dlaa.. 6 0.W.N. 562; 4 Ind. Cas. 1C6=20 M.L.J. 140 = 6 M.L.T. 309; R., 16 Ind. 

Cas. 845 = 6 S.L.R. 86.1 


Motion to stay execution of the decree of the appeal Court. 

The plaintitf was the widow of Sir Tharia Tbopan. a Khoja 
Mahomedan of Bombay. She brought this suit to obtain probate of the 
will of her deceased husband and of certain codicils, three of which were 
disputed by the defendants, who were nephews of the testator. On 
the 9th April, 1894, the appeal Court (Sargent, C.J., and Farran, J.) 
varied the decree of the lower Court and ordered probate to issue 
of tbe said will and codicils. The defendants (respondents) desired to 
appeal to the Privy Council, and presented their petition for 
appeal under ss. 598 and 600 of the Civil Procedure Code (XIV of 1882), 
and notice of this petition was duly served on tbe plaintiff (appellant). 

On the 14th May, 1894. before the appeal bad been declared 
admitted (s. 603), or a certificate granted (s. 600), the defendants 
(respondents) gave notice to the plaintiff (appellant) that tney would 
move “ for an order that execution of tbe decree of the Court of appeal, 
dated the 9th day of April last, may be stayed, and that the Registrar be 
directed not to grant probate of the three codicils dated respectively the 
12th January. 1890, Ist November. 1890, and 6th February, 1891. until 
the proposed appeal to Her Majesty in Council has been heard.’ 

The motion now came on for bearing. ^ • i. t 

[11] Anderson, lor the plaintiff (appellant).— As a preliminary pomt I 
obieot that this motion is premature. The respondents have no right to 

obtain a stay of execution until their appeal to the Privy Council has been 
admitted. At present they have not got leave to appeal. It . I® 

that they may not obtain tbe necessary leave. Section 608 of the Civil 
Procedure Code plainly contemplates a stay of execution only after the 

appeal has been admitted. 

Jnverarityt for the defendants (respondents), contra. 

JUDGMENT. 

PARBAN, J.— The appellant has obtained a decree from the appeal 

Court ordering that probate shall issue to her of the will and ® 

her deceased husbaod. Tbe respondents desire to appeal to the irrwy 
Oounoil, and with that view have presented the necessary petition under 
698 of the Code, but that petition has not yet come before tbe Court, 


• Sait Ko. 34 of 1891. 
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and fcheir appeal has not yet been declared admifcbed. In that state of 
circumstances they move to stay the execution of the decree which the 
appellant (plaintiff) has obtained, and the question now raised by the 
appellant is whether the motion is not premature* On inquiry we find 
there have been two similar cases before the Court, and there may be 
others, as the search has not been exhaustive. Those brought to our notice 
favour the view that the Court at this stage has power to grant the appli- 
cation, but they are not sufficiently numerous to enable us to say that a 
course of practice has been established which would relieve us from con- 
sidering the matter upon its merits. The question turns on the construction 
of s, 608 of the Civil Procedure Code. Does it preclude such an 
application as this until after the appeal has been admitted ? We thick 
not. The first clause of the section, referring to the admission of an 
appeal, — which must, we think, mean the final admission of the appeal 
under s. 603, — declares and enacts what the result of such admission is in 
the absence of directions to the contrary: the decree notwithstanding such 
admission shall be unconditionally enforced. The words " admitting the 
appeal ” following the word “Court” in the same clause has, we think, no 
reference to the time when the Court is to give directions, but are descriptive 
of the Court which is to give them. They compendiously describe the Court 
[12] referred to in s. 598, viz., the Court whose decree is complained of. 
Then follow the remaining clauses of the a. (608). They enable “ the Court,” 
viz., the Court “ admitting the appeal,” or in other words “ the Court whose 
decree is complained of,” to take steps to impose conditions and to give 
directions as to the execution of the decree sought to be appealed from, 
but they impose no limitation as to time upon the exercise by such Court 
of its powers. Nor is there any reason why they should. As to the 
power of impounding moveable property, it is plain that to be of avail 
it must be exercised at a very early stage. The same principle must be 
applied to all. This Court then being the Court admitting the appeal, 
and not being limited as to time in the exercise of its powers can. if it 
thinks fit, exercise its powers as to staying execution at the present* time. 
We are, therefore, of opinion that we have jurisdiction now to hear the 
application, and that it is not premature, though the appeal has not 
been admitted. 

Attorneys for appellant.—Messrs. Houghton and Byrne. 

Attorneys for respondents:— Messrs. Little, Smith Nicholson and 
Bowen. 
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ORIGINAL CIVIL, 

Before Mr. Justice Candy. 

Gokuldas Muccanji (Plaintiff) v. Vassanji Jairam and others 

(Defendants.)* [31st July, 1894.] 

recover his debt notwithiianding ike deed. creditor and as trustee to 

the name of Va^n^Uaham to recover *!^3 7 ^ 70 * 5 ^^ defendant, who traded under . 

th. 17th April fonowingthesuit was on 


Suit No, 129 of 1894. 
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pAiilos W49 adjourDod for tbreo moQth^i- Laler on the same day the defendant 
executed a deed whereby he assigoed all his property to the plaiutifi and throe other 
petsone as trustees iu trust for the payment of his creditors. The deed was 
exeouted by the plaintifi and the other trustees both as trustees and as creditors. It 
ooutaioed no release and no agreement by the creditors to take less than the full 
amount of their debts. It conveyed all the defendanl’s property to the trustee, 
who was to oolleot the estste and divide it rateably among the creditors " without 
prejudice to the rights of the several creditors to recover” the balanca (if any) 
which might [tS] remain due to them after receiving such rateable distribution, 
and it declared that the said agreement for the payment of the debts was accepted 
by the creditors, and that “ upon payment to the said creditors, respectively, 
o! the full or whole amount of their respective claims these presents shall operate 
as fully and eSectually as an order of disoharge from the Insolvent Court in respect 
of the debts now due from the said debtor, or the said firm of Vassanji Jairam, 
to the said creditors respectively, and may be pleaded in bar to any claim in 
respect of such debts ; and each of them the said creditors for himself, his heirs, 
executors and administrators doth hereby covenant with the said debtor, his heirs, 
executors and administrators that be or they will not, if the said debtor shall pay 
the said full amount of the debts due by him or his said firm of Vassanji Jairam 
to the said creditors, bring any action, suit or proceeding against them or any of 
them for or in respect of the debts now due from the said debtor or the Si.id firm 
of Vassanji Jairam to the said creditors respectively.” On the execution of this 
deed the trustees took possession of defendant’s books of accounts, and proceeded 
to recover the defendant’s estate, 

The three months for which, as above mentioned, the suit was adjourned in 
April, 1894, having now expired, it came on for hearing. The defendant pleaded 
the deed, and contended that the plaintifi having accepted the trust, and signed 
the deed, was not entitled to continue the suit against him. 

Held, that it would bo loeqailablo that the defendant having handed over all 
bis property to four of bis creditors as trustees with a view to the payment of his 
debts in full should be harassed by one of those creditors who had accepted the 
trust. The conduct of the plaintifi had been such as to deprive him of the right 
to present payment of his debt except by the assignment made to him and the 
other trustees. There had been a concluded agreement which precluded him 
from proceeding with his suit, and to allow him to proceed would be a fraud on 
the oredit^'ts. Under the oiroumstanoes there was an implied condition that the 
creditors should not sue until their remedy under the assignment was exhausted. 
The creditors should get what they could under the assignment, and then proceed 
for the rest. 


1894 
July 31. 

Obiginal 

Civil. 

19 B. 12. 


The plaintiff sued the defendant to recover the sum of Ra, 7,705 
due upon an adjusted account dated 9bh November, 1893. The suit was 
filed in March, 1894, and now came on for bearing as a short cause. 

The defoodant pleaded that on the 17th April, 1894, be bad made 
over all his property to the plaintiff and three other creditors as trustees 
for the rateable distribution thereof among all his creditors, and that the 
plaintiff had accepted the said trust and, with the other trustees, bad 
signed the deed. He contended that under these circumstances the 
plaintiff was not entitled to continue the suit against him or to get a 
decree. 

In the 4th and 5fch paragraphs of hia written statement he further 
alleged that in respect of certain partnership traosactions [14] be bad 
cross claims against the plaintiff which ought to be set off against the 
plaintiffs’ claim in this suit. 

The deed in question was made between the defendant Vassanji 
Jairam, called "the debtor," of the first part ; the plaintiff and three other 
persons, called "the trustees," of the second part ; and "the several persons 
and firm’s creditors of the firm of Vassanji Jairam, whose names are 
herewith affixed and hereinafter designated the said creditors, of the third 
part," audit oontaioed {inter alia) the following recitals : — 

"And whereas the said Vassanji Jairam being pressed has, as partner 
pl the said firm of Vassanji Jairam, agreed to pay the said creditors the 
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amount of their respective claims out of the assets of the said firm of 
Yassanji Jairam, so far as the said assets will extend, rateably in propor- 
tion to the respective claims of the said creditors and to secure such 
payment or composition by a grant and assignment of all the moveable 
and immoveable properties, estate and effects unto the said trustees, their 
executors, administrators and assigns upon the trusts hereinafter appearing 
for the realization of such estate and effects and the payment out of tbe 
proceeds thereof of tbe said rateable distribution or composition and 
by the covenant of tbe said trustees hereinafter contained to pay to 
tbe said creditors the said rateable distribution or composition ; And 
whereas it has been agreed that the said arrangement shall be without 
prejudice to tbe rights of the said several creditors to recover from the said 
Yassanji Jairam and Gokuldas Meghji and their personal property the 
balance which may remain due to them after payment of the rateable 
distribution payable to them out of the said firm of Yassanji Jairam ; And 
whereas the said creditors have agreed to the said proposal of the said 
debtor and to accept tbe said rateable distribution or composition and 
further payment of tbe balance of tbe said claims as is hereinbefore recited, 
and on payment thereof to give to tbe members of the said firm of Yassanji 
Jairam such release from the respective debts due to them the said 
creditors respectively as is hereinafter contained, See” 

The deed then “ in pursuance of tbe said agreement" assigned to the 
trustees all tbe assets of the firm of Yassanji Jairam " and all other pro- 
perty of the said debtors " upon trust to recover and r<»alise all the said 
assets and property and out of the same to pay the creditor? rateably in 
proportion to the amount of their respective debts. It further contained 
{inter alia) the following clauses : — 

“ And the said trustees hereby for themselves and their heirs, executors 
and administrators covenant with each of tbe said creditors respectively 
and their respective executors, administrators and assigns that they the 
said trustees, their executors or administrators shall and will out of the 
net proceeds of tbe said sale, collection and conversion into money herein- 
before directed to be made, pay to each creditor the rateable distribution 
or composition payable to them on the amount [ 16 ] of their respective 
debts. And it is hereby agreed and declared that these presents are without 
prejudice to the rights of the said several creditors to recover tbe balance, 
if any, which ^uay remain due to them (after receiving payment of the 
said rateable distribution or comnosition from the assets of the said firm 
of Yassanji Jairam) from the said debtor and the said Gokuldas Meghji 
personally, or frorn the personal estate and effects of the said Yassanji 
Jairain and Gokuldas Meghji. And the said debtor doth hereby for 
himself, his heirs, executors, and administrators, and for the said firm of Yaa- 
sanji Jairam covenant with said trustees, their executors, administrators 
or assigns that he the said debtor now hath good right and power to assign 
the said premises in manner aforesaid. And this indenture also witnessed 

the said arrangement hereinbefore contained for pay ment of the debts due 

to the said creditors by the said debtor shall be and tbe same if hereby 
agreed to be accepted bv thp qaI/I j ” same is nereuy 

said creditors respectively of the full nr that upon payment to the 

claims these nresenfq or whole amount of their respective 

discharge from the IneoIvenrCourt ^ and effectually as an order of 

the said debtor or the said firm of Vassan® 

respectively and may be ^ creditors 

. dUQ may be pleaded m bar to any claim in respect of such 
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debts. And eaoh of them the said creditors for himself, his heirs, executors 189^ 
and admioistrators doth hereby covenant with the said debtor, his heii s, July 31. 
executors and administrators that he or they will not, if the said debtor 
shall pay the said full amount of the debts due by him or his said firm of ORIGINAL 
Vassanji Jairam to the said creditors, bring any action, suit or proceeding Civil. 
against them or any of them for or in I'espect of the debts now due from 
the said debtor or the said firm of Vassanji Jairam to the said creditors 
respectively.” 

The deed was duly signed by the plaintiff and the three other trustees 
as trustees, and was also signed by them as creditors. 

At the hearing the material issues fwere ^whether, having regard to 
the provisions of the above deed, the plaintiff could maintain this suit, 
and whether, in case the alleged partnership transactions were proved, the 
defendant was in this suit entitled to have the accounts taken, and to set 
off any amount which might be found due to him. 

It appeared that this suit bad been on the board for hearing on the 
morning of the day the above deed was signed, but that by consent of the 
parties it was postponed for three months, and later on that day the deed 
was executed. 

The plaintiff gave evidence and stated that he had not agreed to 
abandon this suit, but merely to postpone the bearing. Evidence was 
also given that on execution of the deed the trustees had taken possession 
of the defendants’ books and bad [16] filed suits to recover the defendants’ 
outstandings. Only a sum of Rs. 348 had been as yet recovered, and other 
enits would be necessary. 

Inverarity for plaintiff; — The plaintiff is entitled to get a decree. This 
suit was filed before the execution of tbe deed, and the plaintiff never 
agreed to abandon it. Tbe deed is not a composition deed. It contains no 
release, and no covenant to take leas than the full debt. The Court cannot 
stay tbe suit though perhaps it may stay the execution of tbe decree. He 
commented on the terms of the deed, and cited the Ipstones Iron Ore Co 
V. Pattinson (1) ; Clarke v. Williams (2) ; Eyre v. Archer (3) ; Civil 
Procedure Code (XIV of 1882), s. 243. No set-off could be permitted in 
this suit — Civil Procedure Code, s. 111. 

Kirkpatrick, for defendant: — It would be inequitable to pass a 
decree when tbe defendant has given over all his property bo the 
trustees for distribution. The trustees themselves are empowered by the 
deed to recover bis property, and are actually doing so — Robson on 
Bankruptcy (6th Ed.), pp. 254, 780. 794 ; Norman v. Thompson (4) ; Kheta 
Malv, Chuni Lai (5). As to set-off, he cited Niaz Gul Khanv.Durga 
Prasad (6) ; Q. Chisolmy. Gopal Ohunder Sarma (7.) 

JUDGMENT. 

Candy, J. — This is a suit filed on the 30th March, 1894, by Gokuldas 
Muocanji against Vassanji Jairam and Gokuldas Meghji trading under the 
name and firm of Vassanji Jairam, on an account signed by the defendant 
on 9th November, 1893, when the amount of Rs. 7,705-10-3 was found 

due. 

Tbe written statement of the defendants filed on 30th July, 1894, 
tbe day before the hearing of this suit, raised two defences, viz., (a) first, 


(1) 3 H. A 0. 638 (888). (3) 8 H. A 0. 608. (3) 16 O.B. (N. 8.) 639. 

.(4) 4 Bx. 766. (6) 2 A. 173. (6) 16 A. 9. 

(7) 16 0.711. 
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1894 that by a deed made on 17bh April, 1894, the plaintiff and three other 
July 31, creditors of the defendants were appointed trustees of the estate and effects 

of the defendants, with power to realise the same and to pay the creditors 

Original of the defendants the amount of their claims, it being provided by the said 
Civil deed that until such estate and effects were collected, no suit should be 

maintained or instituted against the defendants. (6) Second, that 
19 B. 12. plaintiff and defendants were partners in any business in cotton which 

either plaintiff or defendants should do. and that on an account being taken 
of their partnership transactions it would be found that a large sum was 
due to defendants from plaintiff ; and this the defendants claimed to set off. 

This second plea was also used as an argument by the Advocate- 
General for transferring the case to the long-cause list. But I disallowed 
the plea, it being admitted by the Advocate-General that the alleged part- 
nership transactions were distinct from the signed and adjusted account 
which forms the subject-matter of the present suit. No “ ascertained sum 
of money ” was claimed, no particulars of the debt sought to be set off 
tendered : so s. Ill of the Civil Procedure Code (XIV of 1892) was not 
applicable. Nor was this an equitable set-off independently of the provi- 
sions of that section, for the cross-demands do not arise out of one and the 
same transaction, nor are they so connected in their nature and circum- 
stances as to make it- inequitable that the plaintiff should recover, and the 

defendant be driven to a cross-suit. 

For the same reason, when the case came on for hearing, I intimated 

that it was not open to defendants in the present suit to prove the allega- 
tions in the 4th or 5th paras, of the written statement, because the alleged 
partnership had no connection with the two specific accounts which were 
adjusted by the settlement of 9bh November, 1893. This disposes of the 
second and third issues. 

There remains the first and the most important issue, whether, having 
regard to the deed above mentioned, this suit is maintainable, — that is, 
whether the deed can be pleaded in bar to the present action. 

Mr. Inverarity, for plaintiff, contended that the deed did not apply to 
a suit filed before the deed was executed, and that the first defendant had 
failed to fulfil his covenant according to the deed : further, that the deed 
contained no release, and that it was worthless, because the first defend- 
ant denied the deed, while the second defendant was wrongly omitted 
therefrom. Counsel [18] quoted Ipstones Park Iron Ore Co. y.Fattinson(\)t 
Clarke v. Williams (2), and Eyre v. Archer (3). 

Mr. Kirkpatrick, in support of the plea of the defendant, referred to 
Eobson on Bankruptcy (6th Ed.), pp. 254. 780, 794, and quoted Norman 
V. Thompsoji (4) and Kheta Mai v. Chuni Lai (5). 


In the last noted case the debtor and some of his creditors, including 
the plaintiff, agreed to an award made by arbitrators, by which the debtor 
was expressly released from certain debts. The plaintiff received certain 
payments under that award. It was held that if creditors who bad 
not signed the award obtained decrees, the creditors who had signed it 
could only protect themselves under the terms of the award They 
could not rescind ‘he award and fall back on their old debts in satisfac- 
tion of which the debtor had assigned all his property for the benefit of 
his creditors. The acceptance by one or more of the creditors of the 
assignment by the debtor of all his estate deprived them of all further 


(1) 2 H. & 0. 828 (833). 
U) 4 Ex. 765. 


(2) 3 H, & 0. 508. 
(5) 2 A. 173, 


(3) 16 0. B. (N. S.) 638. 
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relief againsb the debtor. Plaintiff being one of theoreditors who accepted 
that mode of settlement was bound by it, and could not recover any 
balance that might remain over after the event of the award in the 
arbitration proceedings. 

So here it is contended that if the plaintiff has accepted the settle- 
ment evidenced by the deed in question, and if that deed releases defendants 
so as to bar any present recovery of the debt due to plaintiff except by 
the settlement, then this suit cannot now be maintained. Thus the 
important question will be, what are the exact berms of that settlement ? 

In Norman v. Thoynpson (l) the question was one of pleading, viz., 
whether there was a variance between the plea and the facts found in the 
special verdict ; but Mr. K.irkpatrick quoted the case as an authority for 
the proposition that an agreement by two or more of tbe creditors to enter 
into a composition is perfectly good and binding as to such parties, 
whether tbe others do so or not. In the present case it is not con- 
tended that the deed is invalid because all the creditors have not yet 
signed it. Plaintiff has signed it, and (it is said) has acted under it. It 
may be remarked [19] that in Norman v. Thompson (1) the composition 
was bo arccepb from the debtor, in certain instalments, the sum of 10s. in 
tbe pound in full satisfaction and discharge of the creciitors’ respective 
debts and demands, and tbe defendant pleaded that he was ready and 
willing bo pay the instalments at the time and place so appointed for the 
payment thereof. Such an agreement, no doubt, may be pleaded by the 
debtor by way of accord and satisfaction as a defence to an action by 
one of the compounding creditors for tbe original debt. So, too, where a 
creditor undertook to accept a composition and to sign a composition 
deed with a clause of release, and where everything on the debtor’s part 
was done, it was held that there was both accord and satisfaction which 
could be pleaded in bar of an action for the original debt — Bradley v. 
Gregory (2), 

The cases quoted by the learned counsel for the plaintiff have special 
reference to the English Bankruptcy Act of 1861. Thus in the Ipstones 
Park Iron Ore Co. v. Pattinson (3) it was held that a deed under the 192Dd 
section of that Act does not operate as a statutable release of the debtor, 
pleadable in bar of an action by a creditor, and the debtor can only avail 
himself of it by application to the Court of Bankruptcy to stay the proceed- 
ings, or after certificate by application to the Court, in which judgment 
has been obtained, to stay execution. I did not understand Mr. Inverarity 
to contend that the only way in which defendants in the present suit could 
avail themselves of the deed was by application to the Court of Insolvency 
in Bombay to stay proceedings, or, after certificate obtained in that Court 
by application to this Court, to stay execution. On the contrary he 
contended that the only way in which stay of execution could be obtained 
was under s. 243 of the Civil Procedure Code (XIV of 1882), and that that 
section was not applicable in the present case. 

Tbe point to be noticed in the case just quoted is that the question 
was whether the deed could be pleaded as a statutable release. As the 
deed did not contain any provisions by which the creditors, in addition to 
a covenant not to sue, had agreed that, [20] if they did sue, the deed 
might be pleaded as a release, tbe only question was whether tbe statute, 
imder which the deed purported to have been executed, made tbe deed 
operate as a bar to an action. The Court said — no ; the relief indicated 
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(1) 4 Ex. 755. (2) 2 Camp. 383. (3) 2 H. & C. 828. 
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by the Legislature is by application bo the Court of Bankruptcy, and so 
forth. 

In the present case, the deed is not put forward as a statutable bar to 
the action. It is unnecessary, therefore, to further consider the above case, 
or that of Cixrke v. WUliams (1), in which the judgment of the Court was 
simply based on the cases of Eyre v. Archer and the Ipstones Park Iron 
Ore Co. V. Pattinson ; and as was subsequently pointed out in Garrod v. 
Simpson (2) “ in Eyre v. Archer, the deed was in the form of sch. D of the 
Bankruptcy Act, 1861, and was. therefore, a mere assignment and not a 
composition deed. In the deed in the Ipstones Park Iron Ore Co. v. 
Pattinson there was an agreement by the creditors to accept a particular 
composition, as well as an assignment by the debtor; but there was no 
allegation of tender. The question argued and decided was, whether the 
plea was good as a statutable release, and not whether, if it had averred a 
tender, it would have been good." 

It may be remarked that the judgment in Clarke v. Williams (referred 
to above) was subsequently affirmed in the Exchequer Chamber (3), on 
the ground that the deed which operates under the Bankruptcy Act, 1861, 
is no bar to an action unless the statute makes it so. During the course 
of the argument Willes, J., remarked : “ Suppose an assignment by a 
debtor of all his estate and effects to trustees to pay his creditors rateably, 
would there be an implied condition that they should nob sue the debtor?” 
And Crompton, J., in his judgment said: "At common law this deed 
would nob have afforded a defence to the action. Where a debtor assigns 
all his property to trustees for the benefit of his creditors, any creditor 
has a right to get what he can under the assignment and proceed for the 
rest. In deeds under the Bankruptcy Act, 1861, the requisite majority 
in number and value of creditors binds the rest : bub they are only hound 
according to the terms [21] of the deed. This deed contains no release. 
Neither does it come within the principles of the decision iu Clapham v. 

Atkinson (4) and other cases in which a composition deed has been held 

a bar to an action. Nor is it within that class of cases in which a 
composition deed is pleadable by way of accord and satisfaction." 

Thus the question in the present case is, whether, apart from any 
statute, the defendants can plead that the effect of the deed is to bar the 
plaintiff's action ? 

The deed is to the following effect It recites that it is between 
the presient defendants on the one part, four trustees of the second part 
(whose names are given, plaintiff being one of them), and the creditors of 
the defendant’s firm of the third part ("whose names and seals are 
hereunto set and affixed*’): that whereas Gokuldas (second defendant) retired 
from the firm and Vassanji (first defendant) is the only remaining partner ' 
and he has agreed to pay the creditors the amount of their respective 
c aims rateably out of the assets of the firm, without prejudice to the right 
of the creditors to recover the balances due to them after the rateable 
distribution, and the creditors have agreed on payment of such rtteab a 

distribution or composition and further nflvmanf «• ^ rateaDie 

members of the firm' ; iu pursulce of the V 

to the trustees the property described in th! ! Vassanji conveys 

or moveable estate aud';.Ser ^ of the fm and lli ''if ° 


(1) 3 H. & C. 508. 
(3) 3 H. & C. 1001. 


amongst 

(2J 34 L. J. Ex. 70. 
(4) 4 B. & S. 722. 
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creditors of the firm, without prejuaioe to the rights of the creditors to 1895 
recover the balances (if any due to them) from Vassanji and Gokuldas ; July 31 . 

and it is agreed that the said agreement for payment of the debts is accepted 

by the creditors, and upon payment to them of the full or whole of their ORIGINAL 

respective claims, these presents shall operate as fully and effectually as an Civil*. 

order of discharge from the Insolvent Court in respect of the debts now • 

duej and may be pleaded in bar to any claim in respect of such debts : and 

the creditors covenant that if the debtor shall pay the full amount of the 

debts, they will not bring any action, suit or proceeding in respect of the 

debts. 

[22] This deed was signed and sealed by Vassanji and the four trus- 
tees one of whom is the plaintiff. There is a schedule describing certain 
property, and there is a list with columns to show “ names of creditors,” 
amount due to each creditor, ” “ signature of erditors, ” " witnesses.” 

In the third column the four trustees have signed as creditors. No other 
creditor has signed, and there is no entry in the other columns. 

It is admitted that the managing trustee is in possession of defendants’ 
accounts ; that the trustees have filed one suit to recover a debt due to 
defendants; that they will have to file other suits, and that they have 
collected Bs. 348 as part of the estate of the firm. 

On these facts as between the present plaintiff and defendants, I bold 
that it is not open to plaintiff to contend that the deed is inoperative 
because the defendants have contested the present suit, or because the 
second defendant has not signed the deed. Defendants have not denied 
the signed and adjusted account, and the second defendant has joined in 
admitting in the present suit the validity of the deed. Defendants have 
done all that is in their power to do, and they can plead the deed if it is 
really in their favour. But the question is whether the terms of the deed 
are such that it can be pleaded as a bar to the action. 

Now it must be noticed that the present action was filed before the 
deed was executed. The suit was called on for bearing on the 17th April, 

1894, the very day on which the deed was executed, and was adjourned by 
consent for three months: and there is not any record of any application 
being made for adjournment on the grouud that the parties were intending 
to execute a deed of assignment, the effect of which would be that this 
action could not proceed further. On the contrary, it is clear, from the 
Bolicitor'e letter and plaintiff’s deposition, that all that was intended was a 
settlement out of Court, — that is, a payment of the whole or part of the 
debt. 

Further, it is clear that the only mention of any covenant not to sue 
is to be found in the concluding portion of the deed, which recites that 
Upon payment of the whole of the respective claims of the creditors these 
presents may be pleaded in bar to any claim [23] in respect of 
Buch debts, and the creditors covenant that they will not. if the said 
debtor, his heirs, executors and administrators shall pay the said full 
amount of the debts due by him or the said firm to tbe said creditors, 
bring any action, suit or proceeding against them or any of them for or in 
respect of the debts now due from tbe said debtor or tbe said firm to the 
Baid creditors respectively. 

It is fairly argued that if tbe deed was intended to operate as a bar 
to any action, clear language to that effect would have been used ; that 
by covenanting not to sue after full payment, the right to sue before full 
payment was clearly not taken away ; that this is not a composition deed 
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1894 by which the creditors agreed to accept a certain composition in full satis- 
July 31. faction of their claim, but simply an assignment deed by which the debtor 

conveyed all his property to four of his creditors as trustees to pay his 

OriginaIj debts rateably out of the assets, leaving the creditors free to sue for the 
Civil, balance (if any) of such debts, and only debarring them from suing when 
payment had been made in full. 

On the other hand, it may be argued that the covenant not to sue on 
full payment was surplusage. If the debt is paid, that is a bar, the debt 
being extinguished. So, too, if it is released. But it is quite possible that 
here, though the debt has not been paid or released, the creditor’s right to 
sue may be suspended. In the Ipstones Path Iron Ore Co. v. Pattinson 
(.supra) the judgment of Pollock, C. B., was although a debtor, who has 
effected an arrangement with his creditors, is entitled to protection, it 
was clear with reference to the language of the Bankruptcy Act under 
which the arrangement was made, and by analogy to proceedings under 
former Bankruptcy Acta, that protection can only be given in a particular 
way, and not by pleading the deed of arrangement in bar of an action 
filed by a creditor. Pigott, B., in his judgment, said : No doubt there 
is a seeming anomaly in leaving a debtor to be harassed with actions after 
he has assigned alibis property to trustees for the benefit of his creditors. 
But I suppose the Legislature thought that such actions would not be 
brought without good reason." This is illustrated by a remark of Channell. 
B that such a deed under the Bankruptcy Act ' has the beneficial effect 
of deterring creditors from harassing the [24] debtor with actions ; for the 

object of a creditor in suing is not merely to obtain judgment, but to get 

the fruit of it, and he knows that if the proceedings under a deed of this 
kind are carried out, and the debtor obtains a certificate, the judgment is 
inoperative.” 

But here the deed is not under any statute, which provides a remedy 
or protection for the debtor in a particular way. The seeming anomaly 
still exists. The learned counsel for plaintiff did not pretend that be would 
be contented with a bare judgment, or that be could be prevented from 
getting the fruits of it. 

Is it equitable that the defendants, having handed over all their pro- 
perty to four of their creditors as trustees with a view to a payment of their 
debts in full, should be harassed with an action by one of those creditors who 
has accepted the trust ? Tatlock v. Smith (1) is a strong case in support of 
this argument in favour of defendants. In that case by an agreement between 
the defendants and their creditors, all defendants’ stock in trade was placed 
in the hands of trustees for the benefit of the creditors, and the defendants 
were to execute to the trustees a conveyance of all their estate. The trustees 
carried on defendants’ business and paid the creditors 10s. in the pound. 
Tindal. G. J., said ‘‘This agreement seems, by its terms, to contemplate a 
suspension of the right of action on the part of the creditors, and in our 
judgment that suspension still continues." Then after reciting the terms 
of the deed be says : This of itself implies, that the trustees are to take 
the defendants tangible property for the payment of their debts. They have 
taken it and they have made payments to the extent of 10s. in the pound. 
Is It reasonable that debtors who have surrendered so much, and have 
thereby deprived themselves of any other mode of effecting payment, should 
remain liable to hostile proceedings at the suit of their creditors? Their 
situation Itself seems to preclude the possibil ity of any such intendment.” 

(1) 6 Biog. 339. 
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agreemenfe certain things are to be done 
which plUnly imply a suspension of the oredifcors’ right to sue. and there is 
no anything having ooourred to remit them to their rights." 

125J So, too, in Good v. Oheesman (1) it was held that an agreement 
by creditors to accept payment by the debtor agreeing to pay to a trustee 
one-third of his annual income, and executing a warrant of attorney as a 
collateral security until payment thereof, amounted to a consent to forbear 
wforomg their demands. During the argument, reference was made to 
HetUkcole v. Grookskanks (2) and Littledale, J., remarked: "it was observed 
by BuUer, J., there that no fund was appropriated for the payment of the 
debt; and that if the debtor had assigned over all his effects to a trustee 
for distribution among the creditors, that would have been a good considera- 
tion for a promise of forbearanea and Parke, T . said : " It did not apnear 
by the pleadings in that case that the crediLocs agreed to forbear. Here it 
may be inferred that they did." 

Again in Go^ttard v. Woolner (3), where the plaintiff and other creditors 
of the defendants signed resolutions for entering into a composition dead 
with the defendants upon their property being assigned to trustees for the 
payment of the creditors, and where the defendants and their trustees 
refused to allow the plaintiff to come in as a creditor under the deed, it 
was held that he might sue defendants notwithstanding the execution of 
the resolutions. Tindal, J,, said : Tbe defendants contend that a party 
who concurs in resolutions for the distribution of the property of his debtor 
brings himself within the operation of a subsequent deed by which the 
debtor’s property is assigned for the benefit of the creditors at large, and 
that his separate right is thereby suspended till the creditors are satisfied, 
or at least placed in the situation in which they originally stooh ^45 cl 
g6‘H$Tal proposition this is true.” So here, though tnera is no composition 
or release, and no covenant not to sue, except when full payment has been 
made of the debts, it would be a fraud on the other creditors if the plaintiff 
was permitted to go on with the present suit. A century ago Lord Kenyon 
enunciated the principle upon which such an action could not be 
maintained. In Butler v. Rhodes (4) the debtor had proposed to pay his 
creditors a composition, and for that purpose to execute an assignment 
of all his effects to trustees for their benefit. Plaintiff and one of the 
126] creditors assented, but subsequently refused to sign the deed and 
brought an action to recover the whole of bis demand. Lord Kenyon ruled 
that the evidence was a complete answer to the plaintiff’s answer. He 
said 


The principle upon which the action could not be maintained was, 
that in consequence of this act of tbe plaintiff's, the defendant had parted 
with all hU property, and the other creditors had been induced to execute 
the deed : that this was putting the defendant into a very awkward situa- 
tion, as by assigning all his property he was committing an act of bank- 
ruptcy: that it, therefore, never shonld be allowed to the plaintiff to recede 
from what he had undertaken, and to evade the effect of the composition, 

by a refusal, to execute the deed which had been prepared with his 
oouBent.” 

So in the present case, admitting that defendant's plea, that tbe deed 

expressly provided that until the estate was collected no suit by a creditor 

should be maintained, is incorrect, and admitting that it is doubtful whether 

the debtors at first bad any clear idea on the point, and possibly thought 
^ 

(1) a B. A Ad. 836. (9) 2 T.B. 24. (8) 8 Bing. 268. (4) 1 Esp. 235. 
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1894 that they were bound to meet the plaintiff’s action by at once paying the 
July 31, debt ; admitting that the present suit was filed before the deed was 

executed, still in my opinion the defendants are entitled to set up any 
Original equitable defence which they may have to the action. If the conduct of 
Civil, the creditor has been such as to deprive him of the tight to the present 
““ payment of the debt except by the assignment made to him and the other 
19 B. 12, trustees, then the suit must be dismissed. There has been a concluded 

agreement — not a mere preliminary step — which precludes the plaintiff 
from proceeding with this action. To allow him to proceed would amount 
to a fraud on the other creditors. With reference to the remarks, above 
noted, of Willes and Crompton, JJ.. in Clarke v. Williams, I would say 
that under circumstances such as are found in the present case, there is an 
implied condition that the creditors shall not sue the debtor till their remedy 
under the assignment is exhausted. The creditors must get what they 
can under the assignment and then proceed for the rest. For these 
reasons I find on the first issue in favour of the defendants, and dismiss 
the suit with costs. 

Suit dismissed. 

Attorneys for the plaintiff : — Messrs. Pestanji, Rustimand Kola. 

Attorneys for the defendants : — Messrs. Brown and Moir. 


19 B. 27. 

" [27] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Candy. 


Dave Harishankae and another (Original Plaintiffs), Appellants 
V. The Town Municipality op Umreth (Original Defendant). 

Respondent.* [16th December, 1893.] 


MunicipCLlUy—MitnicipaX Act (FJ of 1873), s, 33, cl. l—Noiice of proposed building-^ 
Want of suck notice— Want of permission to build— Demolition of building. 

On the 18th August, 1890, plaintifis sent a notice to the Town Municipality of 
Umreth, intimatiog their intention to erect a building on their land, and giving 
a rough sketch plan of the land intended to be built upon. In this notice 
plaintiffs did not expressly state their intention to build the wall in dispute. 

On the 28tb August, 1890, the Municipality wrote to the plaintiffs, requiring 
them to furnish a plan showing the design of the proposed building with its 
measurements. 


On 30th September, 1890, the plaintiffs, without furnishing the plan as 
required, built a wall on their land. Thereupon the Municipality gave a notice 

as it bad been built without 
their permission. The plaintiffs having failed to comply with this notice, the 
wall was demolished, and its materials were carried away by the municipal 

Municipality to recover' damages 

for the wrongful demolition of the wall. 


fieW. that the plaintiffs had contravened the provisions of cl. 1 of s. 33 of 
Boinbay Act VI of 1873. inasmuch as they had built the wall without giving any 
th. “'’.‘■““I , .nodding th. inlormation required by 

wall“ be demolished ordering the 


[P., 2 Bom. L.R. 572 ; D., 27 B. 221.} 
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Ai. SECOND appeal from the decision of G. McOorkeli, District Judge of 
Ahmedabad, m appeal No. 271 of 1891 of the District file. 

This action was instituted by plaintiffs to recover damages from the 

Town Mumoipality of Umreth for the wrongful removal of a wall erected 
by them on their private ground. 

The undisputed facts of the case were as follows * 

On the ISth August. 1890. the plaintiffs sent a notice to the 
municipal secretary, intimating their intention to erect a building upon 

their land, and giving a rough sketch plan of the land intended to be 

built upon. 

t 28th August, 1890, the municipal secretary wrote, in 

reply, that the plaintiffs should within ten days produce the title-deeds 
of their property, and a plan showing the form of the intended building 
With ICS QidasureoidDts and should abstain from constructing any work 
until permission was granted. 

On the 7bh September. 1890, the plaintiffs informed the Municipality 
that they bad sent a copy of their title-deeds with a municipal kai'kun, 
and that the form of the proposed building together with its measurements 
bad won sufficiently set forth in their notice of the 16th August, 1890. 

On the 30bh September, 1890, plaintiffs erected the wall in question 
upon their land. 

On the 9th October, 1890, the managing committee passed a resolu- 
tion to the effect that as the wall had been built without permission, a 
notice should be given to demolish the wall within ten days. A notice 
was accordingly given to the plaintiffs to pull down the wall. 

On the 16th November, 1890, the wall was demolished, and its 
materials were carried away, by municipal workmen. 

The plaintiffs thereupon filed the present suit to recover damages 
from the Municipality for the wrongful removal of their wall. 

The municipality pleaded (inter alia) that the plaintiffs had been 
required under s. 33 of the Bombay District Municipal Act (VI of 1873) 
to furnish a plan showing the limits and the form of the proposed building; 
that they did not comply with this notice ; and that they were not entitled 
to build without permission. 

The Subordinate Judge held that the wall had been built without 
notice, and without furnishing the informationVequired by the Municipality 
Under cl. 1 of a. 33 of Bombay Act VI of 1873, and that the Municipality 
under s, 78 had a right to demolish it. The plaintiffs’ claim was, 
therefore, rejected with costs. 

On appeal, the District Judge was of opinion that the plaintiffs had no 
authority to build without fulfilling the conditions laid down by the 
Municipality. The Municipality were, therefore [29] justified in ordering 
the removal of the wall under a. 48 of Bombay Act VI of 1873. The 
decree of the Subordinate Judge was confirmed with coats. 

Against this decision the plaintiffs appealed to the High Court. 

Nagindas Tulsidas (with him Q, K. Parekli) for appellants (plaint- 
iffs): — The lower Court erred in treating this case as one of encroachment 
m a public street. Neither party to this suit contends that the wall in 
dispute encroached on a public street. Section 48 of Bombay Act VI of 
1673 has, therefore, no apolioation. The action of the Municipality can 
only be justified under s^ 33 of the Act. But we have complied with the 
requirements of that section. 

Q.M.Tripathi for respondents: — The plaintiffs have not acted in 
ftooordanoe with a. 33 of the Act, They have neither obtained permission 
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to build, nor furnished the information required by the Municipality. 
In their first notice, there is not a word about their intention to huild the 
wall in question. There was, therefore, no notice of the building of this 
wall. But assuming that the wall was a part of the proposed building, they 
refused to furnish the plan as required by the Municipality. We were, 
therefore, justified in pulling down the wall. . 

JUDGMENT. 

Parsons, J. — Both the lower Courts agree that under s, 33 of the 
District Municipal Act the defendants had the power to require the wall 
built by the plaintiffs to be demolished. Both, however, have quoted a 
wrong section as justifying the demolition. The District Judge says.: 
“Build, however, they did without showing their title to the land, and 
consequently the Municipality removed the building under the provisions 
of 5 . 48. In this action they were acting within their legal rights." As, 
however, there was no finding, and no allegation even, that the plaintiffs 
built their wall in a public street, the District Judge was wrong in holding 
that the defendants were justified under s. 48 of the District Municipal Act 

in removing it. ^ 

The Subordinate Judge says that the wall in question was built 

without notice, and also without affording the information [30] required 
by the managing committee under cl. 1 of s. 33. The defendant Municipa- 
lity had, therefore, power to require the plaintiffs to demolish it. That 
not having been done, they were empowered by law under s. 78 to have 
it demolished.” Section 78, however, only enacts that the occupier, in 
default of the owner, may execute works, and it has no bearing on the 
case at all. It is the second clause of s. 75 which applies to the case of 
non-compliance with a notice under s. 33 as expressly therein stated. 

The effect, however, of both the decisions is the same. They both 
support a demolition, the illegality of which is alleged by the plaintiffs. 
The facts are these. The plaintiff sent the defendants a notice of their 
intended building on the 18th August, 1890. In that they gave a rough 
sketch plan of the land intended to be built on, but they did not show 
the wall in question, or state any intention of building it. On the 28bh 
August the defendants asked the plaintiffs to furnish their title-deeds and 
a full plan showing the form of the intended building with its measurements, 
and to abstain from building until their permission was granted. On 
the 7th September the plaintiffs sent a copy of one deed of title, and said 
that sufficient information of the building had been given in their first 
notice. No notice of that letter was taken by the defendants, and on the 
30th September the plaintiffs erected the wall in question. This having 
come to the knowledge of the defendants, a notice was on the 9bh October 
given to the plaintiffs requiring them to demolish the wall within ten days, 
as it was built without permission. The plaintiffs ineffectually remonstrat- 
ed against this order and failed to obey it. On the 16bh November the 
defendants demolished the wall. 




The point, therefore, is, whether in building the wall the plaintiffs 
contravened the provisions of s. 33 so as to justify the action of the 
defendants m demolishing it. It is clear that the defendants had no right 
mu plaintiffs for any title deeds—Z^i re Jamnadas Dulahdas (1). 

u ask for a plan and to refuse permission to 

build till the plan was furnished. Whether, had the plaintiffs built after 




(1) 15 B. 616. 
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the expiry of a month from the date of their letter of the 7th [31] September, 
they would have been within their righf.s, is not a point that need be 
ooDsidered in the present case, because they began to build their wall before 
the month bad expired. By so building it is clear that they contravened 

if Any notice at all was required, It is not a part of the 
plaintiffs case that no notice was required. It is evident from the pleadings 
that the wall either was a part of the building which the plaintiffs proposed 
to erect, or was a building in itself as defined in the Act. The plaintiffs 
Mly on the assertion that the notice they gave was a sufficient one, but 
both the Courts below have found against them on this point, and we think 
that they were quite right in that decision. For these reasons we confirm 
the decree with costs. 

— The District Judge was mistaken in thinking that the 
Municipality removed the wall in question under s. 48 of the Bombay 
District Municipal Act. That section (as the District Judge renoarked) 
empowers a Municipality to remove all obstructions in any public street. 
But neither side in the present case alleged that the wall was erected in a 
public street. 

However, the facts, as to which there is no dispute, are sufficient to 
support the finding recorded by the District Judge on the only issue raised 
before him, viz., whether the Municipality had authority to remove the 
wall erected by the plaintiffs. The decision of that issue depends upon 
the question whether in building the wall the plaintiffs contravened the 
provisions of s. 33 of the Municipal Act, so as to justify the Munici- 
pality in issuing the notice, dated 9th October, requiring the plaintiff s to 
demolish the wall within ten days, as it was built without permission. If 
that notice was according to law, then, on the plaintiffs refusing to comply 
with its terms, the Municipality .under cl. 2 of s. 75 of the Act had power 
to demolish the wall. 

It is evident from the pleadings that the wall either was a part of the 
building which the plaintiffs proposed to erect, or was a building in itself 
as defined in the Act. If the former, then the Municipality were justified 
by their notice of 28th August, 1890, in calling for a plan giving the 
requisite information [82] with regard to the proposed building ; and the 
fact that a demand was also made for documentary proof of plaintiffs* 
ownership of the land — a demand which would not be justified — In re 
Jamnadas Dulabdas (1) — would not invalidate the notice calling for a plan. 
On tbe.other hand, if the wall was a building distinct from the building 
which plaintiffs by their original notice proposed to erect, then due notice 
of the same was never given. In either case the plaintiffs began or made 
a. building without the requisite notice or without affording the informa- 
tion legally demanded from them. The action of the Municipality was, 
therefore, justified, and the present claim was rightly dismissed. We 
must confirm the decree with costs. 

Decree confirmed. 



(1) 16 B. 516. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Candy. 


Gangaram Kushaba Eangolb {Original Plaintiff), Applicant v. 

Narayan BaBAJI Rangole {Original Defendant) , Opponent* 

[19fch December. 1893.] 

Stamp— Letters submitting to arbitration. 

Letters written by pecties authorizing arbitrators to arbitrate between them 

do not require to be stamped. 

[R,, 39 0. 669=^16 Ind. Gas. 153.] 

This was an application under the extraordinary jurisdiction of the 
High Court against the decision of Rao Bahadur Jayasatya Bodhrao 
Tirmalrao, First Class Subordinate Judge of Satara. 

The plaintifif and the defendant agreed to refer their differences to 
certain arbitrators, and they did so by two separate letters which were 
addressed to the same arbitrators, and which were exactly in the same 
terms, except that one was signed by the plaintiff and the other was 
signed by the defendant. The arbitrators made their award, and the 
plaintiff applied to the Court to have it filed. The Subordinate Judge 
declined to file the award, holding that the letters of submission 
required to be stamped as an agreement, and that not being so stamped, 
the arbitrators had no authority to act. 

[33] The plaintiff applied to the High Court under its extraordinary 
jurisdiction, contending that the letters of reference did not require any 
stamp, and that if they did, the Subordinate Judge was wrong in nob 
accepting the penalty which the plaintiff had offered to pay. A rule mst 
was granted, calling upon the defendant to show cause why the order of 
the Subordinate Judge refusing to file the award should not be set aside. 

Mahadeo V. Bhai, for the applicant (plaintiff) in support of the 
rule. — Each letter merely says that the person to whom it is addressed 
should settle the dispute. It is a submission by each party, and nothing 
more ; and as such does not require a stamp. 

Gangaram B. Belejov the opponent (defendant), showed cause. The 

two letters, when read together, amount to an agreement between the 
parties to refer the dispute to arbitration, and as such require a stamp 
duty of eight annas under art. 5, cl. (c), sch. I of the Stamp Act (I of 1879). 


.1 UJJLrMJJiJNi. 

S^GENT. 0. J,— Tha letteva written by the patties authorizing the 

arbitrators to arbitrate between them did not require to be stamped Each 

letter is to be read as against the party writing it, and operates ae a sub- 

miaeion to arbitration by that party. Together they might, no doubt, be 

need as evidence of a verbal agreement to submit to arbitration, if that were 

a question necessary to be determined. But the letters of authority by 

the parties to the arbitrators are of themselves sufficient to support the 
arbitration and, therefore, the award. support uuo 


• Application No. 110 of 1893 under extraordinary jurisdiction. 
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Wa muab, therefore, in the exercise of our extraordinary jurisdiction, 
make absolute the rule nisi and discharge the order of the Court below, 
and direct the First Class Subordinate Judge to proceed to dispose of the 
case on the merits. Costs to abide the result. 

Rule made absolute. 


19 B. 84. 

[84] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


SHA KaramGHAND GOKALDAS and another (Original Opponents), 
Appellants v. Ghelabhai Ohakaldas and another 
(Original Applicants)^ Respondents * [19bh December, 1893]. 

Civil Procedure Code Uct XIV of XB82), s. 33S. cb (;). s. 2 eO-Decree— Execution 

—•Applieation for execution~^Form of application — Practice— Procedure. 

In a suit brought under s. 539 of the Code of Civil Procedure (Aofc XIV of 
1883) a decree was passed appointiag the defendants managing trustees nf a 
Hindu temple, and laying down certain rules for their gaidanoe in future. Tbe 
plaintifia applied for execution of tbe decree and filed a darkhast praying tnat 
the defendants be ordered to act as directed by the decree, and that, if they failed 
to do BO, steps be taken aooording to law. 

Held, that the darfthnst was not in aocordanoe with s. 235, ol. (?), or s. 360 
of the Code of Civil Procedure (Act XIV of 1882) as it did not specify the mode 
. in which the assiatanoe of the Court was sought. 

[F., Hind. Gas. 696 jR.. 112 P.L.R.1902; 116 P. R- 1907 ; D., 33 C. 306 = 3 C.L.J. 
119*10 0. W. N. 297.] 

Appeal from the decision of G. McCorkell, Esquire, District Judge 

of Ahmedabad, in darkhast No. 8 of 1893. 

The applicants Ghelabhai Ohakaldas and Balabhai Chagenlal filed a 
suit under s. 639 of the Code of Civil Procedure (Act XIV of 1882) against 
Sha Karamcband Gokaldas and bis brother Chhotalal Gokaldas as trus- 
tees of a public temple called the derasar of the Soda Somji, praying for 
the removal of the trustees, and for an account of the trust funds in their 
hands. 

The suit was referred to arbitration, and an award was made by 
which tbe arbitrators settled a scheme for the future management of the 
temple, and appointed six trustees to manage the temple property. One 

of these trustees was tbe defendant Karamcband. 

The award was filed in Court and a decree passed in terms of the 

award on the 29th October, 1891. , , , , .u 

On tbe 9th January, 1893, tbe applicants filed a darkhast for the 

exeention of the decree. It set forth certain specific directions contained 
in the various olanses of the decree, and prayed that tbe defendants 
Oppponents) should be ordered to obey them, and it concluded as •“ 

[86] ‘*We pray that the defendants Karamcband and Chhotalal 
GobkldftB bo oidored to Eot in the maDoer above stated i ^aod* if they fail 
to aot as above directed, steps be taken according to law.” 

The defendaots raised several objections to this ddTkhastt bub they 
yfWe all overruled, and the Court passed an order directing execution to 

* Appeal No. 130 of 1893, 
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Against this order the defendants appealed to the High Court. 

Ganpat Sadashiv Eao, for apoellants. — The darkkast is not in 
accordance with 8, 235 of the Code of Civil Procedure (Act XIV 
of 1882). The applicant is bound to state the mode in which the assist- 
ance of the Court is required, whether by arrest of the person of the 
judgment-debtor, or by attachment of his property, or otherwise. The 
plaintififs do not seek either to arrest the person, or attach the property, of 
the judgment-debtor. They merely ask that the defendant be ordered to 
act in accordance with the decree. This is not a compliance with 
cl. (j) of s. 235. The darkkast is, therefore, not according to law. 
The plaintiffs ought to have sought the assistance of the Court as provided 
by s. 260 of the Code — Frotap Okunder Doss v. Peary Chowdhrain (1) and 
Vaman v. Lakshman (2). 

Goverdhan M. Tripathi, for respondents. — The present objection to 
the form of the darkast was not taken in the Court below. If it had been 
taken in time, we would have got darkkast amended. The objection 
is a technical one, and the Court will not reject the darkkast on a purely 
technical ground. The case of Protap Okunder Doss (1) cited for the 
appellant shows that in a case like this the Court, rather than dismiss the 
darkkast, will give the decree-holder an opportunity to amend it. We 
apply for an amendment of the darkkast. 

JUDGMENT. 

Jardine, J. — The respondents in their application for execution of 
the decree have ignored the requirements of ss. 235 (;} and 260 of the 
Code of Civil Procedure. Following Vaman v. Lakskman (2), we are of 
opinion that the District Judge ought to have refused the application in 
its present form. We now reverse his order and reject the application. 
Costs on the respondents in both Courts. 


19 B. 36. 


[36] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Antaji 


(Original Defendant), Appellant v. Dattaji 
(Original Plaintiff), Respondent.* 

[19th December, 1893.] 


Hindu law-Wid^^-Alxenatxon hy widow-^Purchaser rom one of several divided co- 
sharers-Suit for joint possession— Partilion suii— 

0 / attornment admissible without registration. 

h A of 12 ihikans or plots of land) was oriRinally 

held by A and B as teDants-m-oonimon, and thev diT 7 irlA(^ fVa “ j* ^ 

to theit respootive shares. After A’s death hie wM^dootefnhhv 

that she was to remain in abaoluta I JT aaopted Ohitko on conditwn 

that Ohitko was to succeed to tL estate after he” deaT^Th^^^ “a 

9 out of the 19 thikans, sold one and uranted » LI , ' i 

defendant. All these alienatrona to the daf.ndtlt ^ ‘>>6 


1 ) 8 0 . 174 . 


• Second Appeal, No. 329 of 1893. 
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thikans. The defendant pleaded {inter alia) that the widow’s alienations were 
valid and binding on the plaintiff, and that the plaintifi’s remedy was a partition 
suit. 

Seld, that A’s widow, not having higher powers than those of an ordinary 
Hindu widow who suooeeds as heir to her sonless husband, could only make 
valid alienations for purposes warranted by the law. As no legal neoessity was 
shown in lespeot of the alienations in question, which were made long after 
disputes had oommenced between her and her adopted sod, they were not bind- 
ing on him or on his alienoe the plaintiff. 

Held, also, that plaintiff was entitled to be put into joint possession with the 
defendant. Both were outside strangers who had purchased the several shares 
of the separated owners of the thikane in dispute. A partition suit was not, 
therefore, necessary. 

Where on the redemption of a mortgage the mortgagee executed a document 
which purported to be a notice of attornment to the tenants in occupation of the 
mortgaged property, containing a recital that the property had been redeemed. 

Held that the document, though unregistered, was admissible in eviden<'e for 
its own proper purpose of proving the attornment, though not for the purpose of 
proving that the mortgage charge was satisfied. 


1893 

Deo. 19. 

Appel- 

late 

Civil, 

19 B. 36. 


Second appeal from the decisioa of Bao Bahadur Kashioafeh 
B. Marathe, Firsfe Class Subordioafee Judge, A.P., at Ratnagiri, iu appeal 
No. 86 of 1892. 

The property in dispute consisbedof 12 tkikans originally held by one 
Ohitko Raghunath and his co-sharer as tenants-in-common. [37] They 
used to divide the income of the thihans according bo their respective 
shares. 

On Chitko’e death his share* of the oroperty in dispute devolved on 
his daughter io-law Jankibai, the widow of his predeceased son. 

On 26bh April, 1863, Jaakibai adopted a son, also called Chitko, 
under an agreement which provided that she was to remain in exclusive 
possession and management of the property during het lifetime, and that 
the adopted son was to succeed to the estate after her death. 

In 1870 Chitko came of age. Thereupon he sued Jankibai for 
possession of his adoptive father’s property, alleging that the agreement! 
of the 26th April, 1863, was invalid, and was not binding on him. 

This case came up on appeal to the High Court, which ultimately 
decided that the agreement iu question was valid, and that Chitko was 
not entitled to the possession of the property daring Jankibai’s lif 0 bime(l). 

After this decision Jankibai mortgaged 9 out of the 12 tkikans, sold 
one, and granted a permanent lease of another thikan to the defendant. 
She also released a thikan from the charge of a mortgage-debt due to him. 
All these alienations were made to the defendant shortly before Jankibai s 
death. At the same time defendant purchased the interest of Chitko’s 
oo-sharer in the property in dispute. 

Jankibai died in 1886. 

In 1890 plaintiff sued as purchaser of the right of Chitko (the adopted 
son) to set aside the alienations of Jankibai, and to obtain joint possession 
with the defendant of all the thikans alienated by her. 

The defendant pleaded {inter alia) that the alienations in question 
were valid and binding on the plaintiff, and that he was in possession of 
the whole property not only as Jankibai’s alienee, but also as a purchaser 
of the rights of Ohitko’s oosharer, and that the plaintiff’s proper remedy 
was a partition suit. 


BZ-4 


(1)11 B.H. 0. R. 199. 
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[38] The Subordinate Judge held that Jankibai's alienations not being 
supported by any legal necessity were not binding after her death, either 
on her adopted son or on his alienee (the present plaintiff), and that the 
plaintiff was entitled to be put into joint possession with the defendant* 
He, therefore, awarded the plaintiff’s claim. 

This decision was confirmed on appeal. 

The defendant thereupon preferred a second appeal to the High Court. 

Ghanasham Nilkanth, for appellant (defendant). — The property in 
dispute was held jointly by Jankibai and her co-sharers. AtJankibais 
death defendant was in possession partly as Jankibai’s alienee and partly 
in his own right. He had purchased the interest of Jankis co-sharer. 
On the other hand, plaintiff claims as purchaser of Chitko s rights. 
He is not entitled to be put into joint possession with the defendant. 
His proper remedy is a partition suit — Bahaji v. Vasudev (l) ; Kallapa v. 
Venhatesh (2) ; Vishnu v. Venhatrav (3). I next contend that Janki’s 
alienations were valid. The lease granted to the defendant was within 
the scope of her authority. It was a lawful use of the powers conferred 
on her by the adoption deed. But assuming that the lease is invalid, 
defendant is entitled to be reimbursed the cost of improvements. 

Vasudev Gopal Bkandarkar, for respondent.— This is a suit between 
two purchasers from different members of a family already divided. Bach 
member was in separate possession of his own share. In such a case the 
plaintiff need not bring a partition suit. The oases cited refer to the claims 
of a person who has purchased the rights of a member of an undivided 
family. Those cases, therefore, do not'apply. A partition suit is not 
necessary between tenants-in-common — Khan Mahomed v. Krishna- 
rav (4) ; Sakharam v. Govind{6). As to the alienations of Jankibai, they 
were clearly in excess of her authority. The adoption deed does not confer 
on her any proprietary rights over the estate. It merely [39] confers on 
her the powers of a sonless Hindu widow succeeding to the separate or 
self-acquired property of her deceased husband. She had no authority to 
mortgage, sell, or otherwise alienate the property except for strict necessity. 
The onus of proving such necessity lies on the alienee. The defendant 
has not discharged this onus. It is found as a fact that the alienations 
were made by the widow without any necessity whatever. That being so, 
they cannot bind the plaintiff. Refers bo Mussamat Bkagbutti v. Chowdry 
Bholanath (6) ; Koonjhehari Dhur v. Premchand^ Dutt (7) ; Hirabai v. 
Lakshmibai (8) ; Lalla Byjnaih v. Bissen (9) ; Boy Mukhun Ball v. 
Steu'art (10) ; Narayan v. Yamujiabai (11). The lease being invalid, the 
defendant is not entitled to compensation for improvements— Hemaw v. 
deuchner {1^) . Bxhibit 81 is not admissible in evidence for want of 
registration. It was pub in to prove the extinction of the morbeafie — 
Faki y. Khotuin), 


JUDGMENT. 


Jakdine, J.— In this case the appellant’s pleader rested his conten- 
tions chiefly on tour grounds. He contended (1) that the suit was impro- 
perly framed and that plaintiff's remedy was a partition suit ; (2) that 
Jankibai was competent to make the alienations, and her acts bound the 


(1) 1 B. 95. 

(4) P.J. (1806), p. 102. 

(7) 5 0 684. 

(10) 18 W. R, 121. 

(13) 4 B. 590. 


(2) 2 B 676. 

<5) P.J. (1885), p. 194. 

(8) 11 B. 573. 

(11) P.J. (1889). p. 186. 


(3) P.J. (1889), p. 248. 
(6) 24 W B. 168. 

(9) 19 W. R. 80. 

(12) 16 Q.B.D. 661, 
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plaintiff ; (3) that oven if the other alienations were set aside, the per- 
manont lease of plot No. 3 granted by Janki to defendant should hold 
good, and if set aside, defendant was at least entitled to oompensation for 
improvements made by him; (4) that the redemption of plot No. 8 by 
defendant from Janki bound the plaintiff, who oould not ask the defendant 
to repay the mortgage-debt charged on it, and already satiisfied, twice 
over. We feel satisfied that none of these contentions are at all 
tenable. 

Plaintiff was purchaser of the rights of one Ohitko, the adopted son of 
Janki. Under the adoption deed, Janki reserved to herself full powers of 
management for her life. Janki died in 1886, and before her death she 
mortgaged nine out of the twelve plots now in dispute with defendant, 
sold in part one of them [403 (No. 1^) bo him, gave a permanent lease of 
plot No. 3, and released plot No. 8 from the charge of a mortgage-debt 
due to her. 

The lands in dispute were held in joint ownership by Janki’s husband 
and a co*sbarer, whose rights defendant purchased. After Janki's death, 
plaintiff, as purchaser of Gbitko’s rights, brought this suit to cancel Janki’s 
alienations in defendant’s favour and to obtain joint possession with 
defendant of the lands to the extent of Ohltko’s share therein. Defendant 
admitted *^Bx. 65) that he had purchased the interest of a co-sharer of 
Janki's husband. He further admitted that be paid bo Janki the rent due 
for her share of the jointly owned lands. Under these circumstances, we do 
nob think that defendant could legally require nlaintiff to bring a partition 
suit in respect of these lands, when plaintiff only sought to be placed 
in the same position as Janki occupied before. The authorities {Vishnu 
V. Venkatrav (1), Babaji v. Vasudev (2), Kallapa v. Venkatesh (3)) cited 
by the appellant's pleader all relate to claims brought by the purchasers 
of the rights of a member or members of an undivided family, 
This was not the case hare. Both plaintiff and defendant were outside 
strangers, and had purchased the several shares of seoarated owners 
of jointly owned lands. The rulings reoorted in Abaji Vithal Prabhu 
V. Govind Apaji Waradkar (4), Khan Mahomed v. Krishnarav (5) and 
Sakharam v. Govind (6) appear to us bo govern in the present case the 
rights of euoh purchasers. 

As regards the nature and extent of Janki’s powers over the 
property managed by her during her lifetime under the berms of the 
adoption deed (Ex. 146), they have formed the subject of previous 
litigation, and were adjudicated upon in second appeal No. 547 of 1888 
and also in the case of Chiiko v. Janaki (7). Jankibai’s powers could not 
fairly be placed on a higher level than those of a Hindu widow, who 
BUooeeds as heir to her sonless husband. The adoption deed itself gives 
her only unrestrioted enjoyment during her lifetime. It confers [41] 
on her no proprietary rights. As such Hindu widow, Janki could only 
make valid alienations for certain purposes. No such legal necessity has 
been shown in respect of the mortgages and sales effected by her in 1883 
and 1885 a abort time before her death. Ghitko would not have 
been bound by these alienations and plaintiff stands in Ghibko’s place. The 
mortgage bonds (Exs. 72, 76) and the sale-deed (Ex. 77) were not passed 
to pay all her husband's debts. She had, according to the defendant’s 


(X) P. J. (1889b p. 348. (2) 1 B. 96. (8) 2 B. 676. 

(4) P. J. (1886). p. 68. (6) P, J. (1686), p. 102. (6) P. J. (1685), p. 194. 

(7) 11 B. H. G. B. 199. 
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own evidence, a net income of Es. 300 a year, and her alienations, there- 
fore, made long after disputes commenced between her and Chitko, must 
be set aside as having no legal validity after her death — Koovjbshari Dhur 
V. pTemchand Dull (1), Rirahcil v. Jjakshmihai (2), A^inaji PatidiTaya 

V. Chandrabai (3), Lalla Byjnath v. Bissen (4) and Boy Mukhun Lull v. 
Stezuart (5). 

The permanent lease (Ex. 79) of plot No. 3. passed also in 1885. 
cannot be placed on ony other footing than Janki's mortgages and sales. 
It has been held that a manager of temple property cannot grant a valid 
permanent lease — Niirayan v. Yamunabai f6) — and Janki’s lease could have 
no legal force after her death. The lease was not merely voidable but 
void as against Chitko and his assigns. 

As regards the alleged expenditure on improvements, the Court of 
first instance characterized the Commissioner’s report (Ex. 21) as an 
extraordinary document of no value. The appellant did not choose to take 
objection to this finding, and be cannot now be permitted in second appeal 
to urge this equitable claim for compensation. 


As regards plot No. 8, it certainly stands on a different footing from 
the other lands. It did not belong to Chitko, and it was only mortgaged 
with him by the owner, whose equity of redemption was bought by defend- 
ant. Defendant subsequently took back the mortgage bond from Janki 
in September, 1885 (Bxs,- 80. 81). The endorsement of satisfaction 
made on the back of this bond (Ex. 80, which is for more than Es. 100) 
is clearly inadmissible in evidence, as it was not registered. Exhibit [42] 
81 was held to be inadmissible by the lower Court of appeal on the 
same ground. This document is, however, not a release or sodchitti, 
but 13 a notice of attornment to the cultivating tenants of the lands 
red^med. As such under the authority of Faki v . Khotu {7) , Sangappa 
V. Basappa iS), Sktdlingapa v, Chenbasapa {9), Annapa v. Gavpati and 
Vishnu (10), Jagappa v. Latckappa (11), Gireedkur Doss Mohunt v Nitto 
Gopal Doss (12), and Bharmava v. Ningava (13), it would be admissible 
in evidence fonts own proper purpose of proving attornment, though not 
for the purpose of proviug that the mortgage charge was satisfied- 
Basawa v. Kalkapaai), Varada v Knshnasami(15), Gopi v. MarkandeM). 
^gappa y. Latohappa (11) and Deb Narain Mundul v. Baharee Ball 
Ohose (17). The Court of first instanee, however, held that Ex. 81 was 
not proved to be a geuume and Aoua fide document. The appellant took 
no objection to this finding m the lower Court of appeal, and it is doubtful 
If It IS open to him to raise this question :in second appeal. Exhibit 81 
being thus not proved to be genuine, the question of its adr^issibility 

or otherwise is really one of minor importance. We aooordingiroTerrula 
the objections urged by the appellant in sunnnrf aI hin overrule 

.h. a..,„ „ ,b. oi„ s'.bo,a;:.v?:£,‘ s 


Decree confirmed. 
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[43] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt. Chief Justice, and Mr. Justice Gandy. 

BHIKAJI BaJI and another {Original Plaintiffs). Appellants v. Pandu 
(Original Defendant), Respondent.* [20bh December, 1893.] 

Vendor and purchaser-^ Right of purchaser to have lands reoisteredin his nanie iii revenue 
rMords-^ColUctor' $ books— Suit for declaration of stich right — Lirhiiation — I/imita- 
tion applicable to such suit— Such right not an interest in immoveable property— Cause 
of action in respect of such right — Declaratory decree — Jurisdiction — Objection taken, 
for first time in second appeal— Practice. 

^ PlaiotiSs having purohased certain lands in 1867 brought this suit in the year 
1890 to obtain a deolaratiou of their right to have the land registered in their 
name in the revenue records. The lower Court dismissed the suit as barred 
under art. 144, soh. II of the Limitatioa Act (XV of 1077). 

Held, reversing the decree, that a right to bo placed on the register was not 
an interest in immoveable property, and that art. 141 of the Limitatioa Act did 
nob apply. The right is cue which does nob give rise to cause of action until it 
is asserted or denied, and a suit for a declaratory decree in respect to it must be 
brought within a period of six yeirs from that date. In the present case the 
light had not been asserted or denied until the suit was died, and the suit was, 
therefore, not barred. 

An objection having been raised, in second appeal, that the Court bad no 
jurisdiotion to enteetairi the suit, as the plaintiffs had not previously asked the 
Golleotor to place them on the register. 

Held that this circumstance was not necessary to give jurisdiction, although 
it might be a reason for treating the suit as premature. That objection, 
however, being taken for the first time in second appeal, was disallowed. 

tR., 20 A. 36 ; 1 C.L.J. 73.] 

Second appeal from the deciaioa of Rao Bahadur R. D. Paranjpe, 
Plrsb Glass Subordinate Judge of Ahmedoagar with appellate powers. 

The plaintiffs sued in 1890 for a declaration of their right to 
have certain land transferred to their names from that of the defendaot 
in the revenue records. They bad purchased the laud at a Court sale held 
in 1867 in execution of a decree against one Jayahai, and bad been ever 
sinoe in possession. They complained that in December, 1886, after 
Jayabai's death, the defendant wrongfully got the lands transferred to her 
(Jayabai's) name. The defendant pleaded that the lands belonged to him, 
and that he was entitled to have them now entered in his own name. 

[44] The Subordinate Judge found that the defendant had no right 
to the lands, and he passed a decree for the plaintiffs 

On appeal by the defendant the Judge held the claim time-barred, 
and reversed the decree, for the following reason : — 

' The right, title and interest of Jayahai sold to plaintiff at the 
auction sale includes also her right to have the lands registered in her 
name in the Oolleotor*s book. 

'But plaintiff purchased that right in 1867, and sued to have it 
declared in 1890, after a lapse of twenty-three years. From the date of 
sale the oontinuanoe of the lands in Jayabai's name became adverse to 
plaintiff. So under art. 144 of the schedule to the Limitation Act, the 
suit is barred by the law of limitation.'' 

Pialntififs preferred a second appeal. 

* Second Appeal Ko. 636 of 1892. 
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Ghanasham N. Nadkami, for tb© appellants (plaintiffs) : — We pur- 
chased the lands at a Court sale and were put in possession. We 
are, therefore, entitled to a declaration as between ourselves and the 
defendant, who has induced tb© Collector to transfer the lands to his name, 
that we have a right to get our name registered in Government records. 
We are the sole owners, and the defendant is endeavouring to make 
evidence that will support some future claim by him by having the lands 
registered in his name. It would be dangerous for us to allow such evi- 
dence to exist against us — Ganpatrav v. Narayan (1). 

BalkrishnaN. Bhajikar, for respondent (defendant) : — As soon as the 
plaintiffs had purchased in 1867 and obtained the certificate of sale, the 
right to have their names registered in the revenue record accrued to them. 
It is one of the rights of ownership. They bought this right wi^h the 
property, but they omitted to take it, and it was retained by the judgment- 
debtor Jaya adversely to tbe plaintiffs. They took no steps to claim the 
right and to get their names registered for twenty-three years after their pur- 
chase. Therefore, the present suit is barred. There is no evidence to show 
that before tbe institution of the present suit they ever asserted their right. 
A suit for a declaration is governed by six years' limitation, and tbe present 
suit not [45] having been brought within that period from the date of tbe 
plaintiff’s certificate of sale, is time-barred. Further, we contend that a 
Civil Court has no jurisdiction to entertain such a suit until the refusal 
of the Collector to enter the plaintiffs’ names in tbe Government record. 
Tbe plaintiffs ought first to have gone to the Collector and asked him to 
enter their names under s. 71 of tbe Land Revenue Code (Bombay Act V 
of 1879). Under that section tbe Collector has a right to inquire as to 
tbe person to he next put on tbe record after the death of tbe registered 
holder. Under s. 196 of the same Code the Collector is invested with the 
functions of a Civil Court, and the nlaintiffs ought to have sought their 
remedy before the Collector. The suit should, therefore, be rejected for 
want of jurisdiction to entertain it. 

[Sargent, G. J.— This point was not urged in either of tbe lower 
Courts.] 

The point being one of jurisdiction can be taken for the first time in 
second appeal. 




Sargekt, C.J.— The object of the plaint in this case is to obtain a 
deoiaration of the plaintiffs preferential right as between themselves and 
Pandu to have their names placed on the register. The lower appeal 
Court has dismissed the plaint on the ground that their right to be placed 
on the register was barred by art. 144 of the Limitation Act. But a right 
to be placed on ‘he register ig not an interest in immoveable property. It 
18 , moreover, a right which does not give rise to a cause of action until it 
IS asserted or denied The question, therefore, is, when their right was 
disputed, rom which time the plaintiffs would doubtless haveTly six 

(1) P.J. (1886) p. 313. 
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that is Qot necessary to give jurisdiction, although it might be a reason for 
treating the suit as premature. That [46] objection, however, bas been 
taken for the first time in this Court and cannot now be entertained. 
We must, therefore, reverse the decree and send back the case to be 
decided on the merits. Costs to abide the result. 

Decree reversed and case sent back. 


19 B. 46. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr, Justice Banade. 

ManAJI BahIRJI {Original Defendant), Appellant v. NarAYAN 
Eao Madhavrao {Original Plaintiff), Bespondent."^ 

[9th January, 1894. J 

Dehkhan Agriculturists* Belief ActiXyil o/ 1879), s. 4 — Practice— Procedure— Juris- 
diction — Jurisdiclwnof Second Class Subordinate Judge, 

The plaintifi sued to establish his title to, and recover a moiety of a cash allow* 
ance payable to him from the Mamlatdar’s treasury at Sataca. The claim was 
valued at Re. 455*4. The plaint was filed in the Court of the First Class 
Subordinate Judge at Satara, who transferred the case for trial to the Joint 
Buboidinate Judge of the Second Class. The latter Judge dismissed the suit on 
the merits, holding that the plaintifi had no right to the moiety of the allowance 
whioh besought to recover. This decision was reversed, on appeal, by the 
Assistant Judge, on the ground that the Joint Subordinate Judge of the 
Second Class had no jurisdiction to hear the suit under a. 4 of the Dekkhan 
Agrioulturisls’ Relief Aot (XVll of 1879). 

Held, that the requirements of s. 4 of Act XVII of 1879 were sufficiently 
complied with by the suit having been filed in the Court of the Subordinate Judge 
of the First Class. He was competent under s. 23 of Act XIV of 1869 to 
transfer the suit to the Joint Subordinate Judge of the Second Glass who was 
deputed to assist him. 

This was an appeal from the decision of the Assistant Judge of 
Satara, in appeal No. 12 of 1892. 

This suit was instituted by the plaintiff to obtain a declaration of his 
title to a moiety of the allowance payable to him from the Mamlatdar’s 
treasury at Satara, amounting to Bs. 455-4, and that it was not liable to be 
attached in execution of a decree against one Babirji, deceased. The 
plaintiff also prayed that the amount attached be ordered to be paid to 
him, and not to defendant. 

[47] The plaint was originally filed in the Court of the First Class 
Bnbordinate Judge at Satara who transferred the case for trial to tbe Joint 
Subordinate Judge of the Second Claes who had been deputed to assist him. 

Tbe Joint Subordinate Judge of tbe Second Class dismissed the suit 
on the ground that tbe plaintiff had no title to tbe portion of the allowance 
in respect of which the declaration decree was sought. 

On appeal the Assistant Judge of Satara was of opinion that the Joiut 
Subordinate Judge of the Second Class had no jurisdiction to try tbe suit 
under s. 4 of the Dekkhan Agriculturists’ Belief Aot (XVII of 1879). He, 
therefore, reversed the decree of the first Court and returned tbe case for 



* Appeal Mo, 15 ol 1698 from order. 
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re-trial in a Court of proper jurisdiction. The following extract from his 
judgment states his reasons: — 

* The remaining point for decision is whether s. 4 of the Dekk ban 
Agriculturists’ Relief Act excludes the jurisdiction of a Second Class Subor- 
dinate Judge. Prima facie the exclusion is clear, for the language of the 
section is imperative — 'shall be instituted.’ I find no force in the conten- 
tion of respondent’s (defendant’s) pleader, that this suit was as a matter of 
fact ‘instituted’ in the Court of the First Class Subordinate Judge, Satara, 
and that the First Class Subordinate Judge had power to transfer the 
case for trial to the Joint Subordinate Judge, Second Class, who had 
been deputed to assist him. No authority is quoted in support of this con- 
tention. The languago of s. 4 is clear. It provides for cases where a Subor- 
dinate Judge, Firsr. Class, and a Subordinate Judge, Second Class, have 
ordinary juri^diciion in the same local area. The section may, therefore, 
be said exactly to apply to ihe present circumstances I have no option, 
therefore, but to find that the Second Class Joint Subordinate Judge had 
no jurisdiction to try the present suit in accordance with s 4 of the Act.” 

Against, this decision the defendant appealed to the High Court. 

Balaji A, B/iagvat, for appellant. — Section 4 of Act XVII of 1879 
has been misconstrued by the lower Court, A suit is said to be '* institu- 
ted ” when the plaint is presented to the proper officer of a Court: see 
8. 48 of the Code of Civil Procedure (XIV of 1682). In the present case 
the suit was actually instituted in the Court of the First Class Subordinate 
Judge. The plaint was filed in his Court. Bathe transferred the case 
to the Joint Subordinate Judge, which ho was competent to do under 
[48] s. 23 of Act XIV of 1669. When it was so transferred, the Joint 
Subordinate Judge was competent to try the suit. 

Mahadev V. Bhat, for the respondent. — Reading s. 23 with s. 12 of 
Act XIV of 1869, it is clear that the First Class Subordinate Judge had 
no power to transfer the case to the Joint Subordinate Judge of the 
Second Class. Refers to Balaji v. NaJta (1). 

JUDGMENT. 

Jardine, J.— The requirements of s. 4 of the Dekkhan Agriculturists' 

Relief Act were complied with by this suit having been filed in the Court 

of the Subordinate Judge of the First Class. That Judge was competent 

under s. 23 of Act XIV of 1869 to make oyer the suit to the Subordinate 

Judge of the Second Class who had been deputed to his Court to assist 

him in the disposal of suits on his file. Having regard to the language 

of the Code of Civil Procedure (XIV of 1882). a. 48, a. 15 et sen., where 

the institution of suits is regulated, and to other sections of the Dekkhan 

Agriculturists’ Eelief Act (XVII of 1879), such as ss. 3, 6 and 11, where 

the words heard, heard and determined” and “tried” are used, we cannot 

treat the word instituted m s. 4 as meaning “ heard and determined.” 

We, there ore reverse the order of the Assistant Judge and remand the 

appeal to the District Court for disposal on the other issues. Costs to be 
costs m the cause. 

Decree reversed. 


(1) P. J. (1881), p, 196, 
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APPELLA.TB OIVIL. 

Before Mr, Justice Jardine and Mr, Justice Banade. 


Mahadev Balvant and ANOTHER (Original Plaintiffs), Appellants 
V. liAKSHMAN BalVANT (Original Defendant)^ Respondent.* 

[15th January. 1894.] 

Ijimitation Act (XV of 1877), sch. II, nrts- 170, 178 — Pauper— Application for leave to 
appeal tn forma p&Mpdth— Practize— Procedure. 

Plaintiffs filed asuit for partition, whioh was dismissed on 9th December. 1890. 
On 17th March, ISOl. plaintiffs presented an appeal to the High Court on a Court- 
fee stamp of Rs. 10. 

W1 On 18th January, 1892. the High Court held that the memorandum of 
appeal was insufficiently stamped, being chargeable with an ad valorem stamp 
on the value of the plaintiffs' share. 

On 16th February 1692, plaintiffs applied for leave to appeal in forma pauperis. 
This application was granted ex parte. 

At the heating of the appeal, however, the respondent contended that the 
pauper appeal was time-barred. 

Beld, that the application for leave to aopeal in forma pauperis having been 
presented beyond the thirty days allowed by art. 170 of the Limitation Act (XV 
of 1077), was barred by limitation. The pauper appeal could not, therefore, be 
proceeded with. Article 178 of the Limitation Act had no application to the 
present case. 

Appeal (rotn the decision of Rao Bahadur Chunilal Maneklal, First 
Class Subordinate Judge, in suit No. 382 of 1889. 

The plaintiffs sued to recover their two-thirds share by partition of 
certain ancestral property in the possession of the defendant. 

The suit was filed in the Court of the First Class Subordinate Judge 
at Poona, who rejected the plaintiffs' claim on the 9bb December. 1890. 

Thereupon plaintiffs appealed to the High Court. The memorandum 
of appeal was filed on 17th March, 1891, on a Court-fee stamp of Rs. 10. 

On 18bh January, 1892, Sargent, C.J., held, on a reference by the 
taxing officer, that the memorandum of appeal was chargeable with an ad 
stamp on the value of the plaintiff’s share (1). The appeal was, 
therefore, returned as insufficiently stamped. 

On 16th February, 1892, i e., within thirty days allowed by s. 8, 
Chap. V of the High Court Rules to pay the proper stamps, the appellants 
applied for leave to appeal in forma pauperis. This application was 
granted on the 5th Ootober, 1892. 

The appeal came on for hearing before a Division Bench (Jardine 
and Ranade, JJ,). 

Daji Abaji Khare (for the respondent). — The anplication on the 
16bh February, 1892, for leave to appeal as a pauper was not made 
[60] within thirty days from the date of the decree appealed against, as 
required by art. 170 of the Limitation Aot (XV of 1877). The applica- 
tion was filed more than a year after the date of decree. Tnis delay canoot 
be excused under art. 170. 

^ Shivram v. Bhandarkar (for the appellant). — The appeal was filed 
in time on a Rs. 10 stamp. The question of stamp was not settled till 
IBbh January, 1892. We then applied for leave to sue as a pauper. 

* Appeal No. 145 of 1892. 

(1) P. J. (1899), 18. 
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The applicabion was no doubt; beyond thirty days from the date of the 
decree. But the case is governed by art. 178, and not 170, of the Limi- 
tation Act (XV of ]877). At any rate, as we acted in good faith, we 
should be allowed to pay the proper stamps even now. 

JUDGMENT. 

Jardine, J.— After two hearings on the merits it has been pointed 
out by Mr. D. Khare for the respondent that the application for leave to 
appeal as a pauper was filed on a date beyond the thirty days allowed by 
art. 170 of the Limitation Act. The appeal petition first presented was 
returned on the ground that it was insufficiently stamped, the Chief Justice 
so deciding on the 18th January, 1892, on a reference from the taxing 
officer. Within the thirty days allowed by our rule, Ch. 5, s. 8, the 
appellant saying he could not pay the proper stamps asked leave to appeal 
in forma pauperis. Mr. Shivram contends not that the thirty days 
allowed by art. 170 ought, under the circumstances, to be computed 
from 18th January, 1892, but that he has three years’ limitation under 
the general art. 178. The result would, in our opinion, be to extend the 
period allowed by art. 170 for the benefit of an appellant who first puts on 
insufficient stamps and then applies to appeal in forma pauperis. We 
cannot read such an alteration into art. 170. The Court had ordered the 
original appeal to be returned, but it was retained as the appeal petition, 
when two Judges of this Court, not having noticed the point of limitation, 
allowed the petition for leave to appeal in forma pauperis to be filed. 
After referring to Lakshmi v. Ananta (1) and Parbati v. Bhola (2) the 
utmost indulgence we can allow is to give fourteen days’ time to the 
appellant to supply the proper stamps, which ought to have been affixed, 
viz., Rs. 623-8*0. 


19 B. 51. 

[51] APPELLATE CRIMINAL. 

Before Mr. Justice Jardine and Mr. Justice Banade. 

Queen-Empress v. Karigowda.* [18th January, 1894.] 

Penol Code {Act XLV cf 1860), ss. 211, 600— Paisefj charging a person with an offence 

-^Defamation— Deiamatory statement made by a person examined in course of 

an official or departmental wqmry-Privilege— Qualified privileae— Criminal 
Procedure Code {Act X of 1882), ss. 191, 197. 

The oomplainant was Deputy Collector and First Class Magistrate of Biiapur. 
Certain petitions said to emanate from the accused were received by Government 

n corruption. Government thereupon 

ordered Mr. Monteath Collector and Magistrate of the District, to inquire into 

the matter. Mr, Monteath enforced the attendance of the accused by writing to 

the police, who brought the accused before him. In answer to questions put to 

any petition to Government; but stated that 

other witnesses and reported the result of his inquiry to Government Govern- 
ment permitted he Deputy Colieotor to prosecute thLccused and^ha acc«Sy 

Pen":?cVd:7xLV oS defamation. uXs 600 of thrindfan 

fhe inouirv Sy hi S to Mr. Monteath, in the course of 

- complainant) had accepted a bribe from him. 


(1) 2 M. 230. 


•.Criminal Appeal, No. 328 of 1893. 
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The trying Magistrate was of opinion that the cfience fell under s. 211 of the 
Penal Code. He at first framed charges both under sa. 211 and 500. But sub- 
sequently be struck out the charge of defamation under s. 600 and convicted the 
accused under s. 211 of making a false charge. 

On appeal, the Joint Sessions Judge was of opinion that the charge under 
B. 211 could not be maintained, as the accused had not made any "faUe charge” 
to a Court or officer having jurisdiction to investigate it. As regards the charge 
of defamation, he was of opinion that the fact of bribery was not proved. But 
he held that in making the statement to Mr. Monteath the accused had acted 
in good faith, and that his case fell under exception 8 to s. 499 of the Indian 
Penal Code. He, therefore, reversed the conviction under s. 211 and acquitted 
the accused of defamation under s. 500 of the Code. Against this order of 
acquittal Government appealed to the High Court. 

Held that the accused was guilty of defamation. 

Held^ also, that s. 211 of the Penal Code had no application to the present case. 
The accused was brought before Mr. Monteath against his will. He did not 
make any complaint before that officer ; and though wbat be stated, in answer to 
questions put to him, was defamatory, the imputations did not constitute a 
"false charge ” within the meaning of s. 211 , as he did not intend to set the 
criminal law in motion. 

[52] Per RANADE. J. — The words "falsely charging” in s. 211 must be 
construed along with the words which speak of the " institution of proceedings.” 
These latter words are obviously used in a technical and exclusive sense, and the 
same restricted sense must be given to the words which relate to a false charge as 
implying a false complaint. 

Karim Bukshv. Queen-Empress (1) followed. 

Held, also, that in the absence of sanction from Government, the inquiry held 
by Mr. Monteath, the District MagistratCi was not a taking cognizance of the 
offence. 

Held, also, that as Mr. Monteath was not sitting as a " Court ” when be made 
the inquiry and examined the accused, the accused was not entitled to claim the 
absolute protectionfromaebargeof defamation as a witness in a judicial proceeding. 
The accused was only entitled to a qualified privilege depending on the excep- 
tions to 8. 499 of the Indian Penal Code. 

Per Hanade, J. — The High Court, in exercising jurisdiction in the matter of 
appeals, against acquittals, should confine its exercise to the particular grounds of 
objection which are raised by Government against the acquittal complained of. 

[Bxpl., 26 B. 90 (95) ; P., 17 C. P. L. R. 75 (93) ; Cited., 269 P, L. R. 1914 ; R.. 11 Cr. 
L. J. 428 = 6 Ind. Cas. 964 = 12 P. R. 19l3 (Cr.) = 26 P. W. R. 1910 (Cr.) ; 12 
Or L. J. 73 = 9 Ind. Cas. 436 = 63 P. L. R. 1911 : 12 Cr. L. J. 433 = 8 A. L. J. 
1106 = 11 Ind. Cas. 617 ; 2L. B. R. 285 ; 7 P. R.1904 (Cr.)=97 P. L. R. 1904; Rat. 
Unr. Or. Gas. 644 (646).] 

Appeal by the Government of Bombay under s. 417 of the Criminal 
Procedure Code (X of 1882) against an order of acquittal made by the Joint 
Sessions Judge of Bijapur. 

Certain petitions having been received by Government containing 
charges of bribery and corruption against the District Deputy Collector of 
Bijapur (J. M. Kharsedji), Government ordered Mr. Monteath, tbe Collec- 
tor and District Magistrate of Bijapur, to inquire into tbe matter and 
report. In the course of his inquiry Mr. Monteath sent for the accused 
(among others), who, however, refused to appear before him. His 
attendance was subsequently secured by tbe police, who took him before 
Mr. Monteath, by whom he was examined. In answer to Mr. Monteatb's 
questions, be denied that he had sent any petition to Government, but 
alleged that tbe statement contained in it was true, and that be bad 
himself paid J. M. Kharsedji a sum of Bs. 300 to procure the acquittal of 
bis BOO, who was then on his trial for theft. Mr. Monteath subsequently 
made his report to Government. Both tbe inquiry and report were 
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1894 deparfcmeotal : the provisions of a, 132 of Act I of 1872 did not apply, and 

Jan. 18. J. M. Kharaedji was permitted by Government to prosecute his detractors 

and (among others) the accused. He accordingly lodged a complaint 

Appel* against the accused, charging him with defamation. 

LATE [53] At the commencement of the proceedings, however, the Magistrate 

Criminal Knight) was of opinion that, on the facts alleged against the accused. 

^ ’the proper charge to frame against him was a charge under s. 211 of 

19B.31. the Penal Code (XLV of 1860) and not one under s. 500. The 

accused had stated to Mr. Monteath that J. M. Kharsedji had been guilty 

of what was a criminal offence, and the Magistrate held that, if that 
statement was false, s. 211 of the Penal Code was applicable and ought to 
be applied. The following passage from his judgment sets forth his views 

on the point . .. j- , 

“ Complaints charging the accused with defamation were accordingly 

lodged before me. At the commencement of the proceedings I at once 
raised this difficulty. The facts alleged against the accused, if substan- 
tiated. would amount to an offence under s. 211. although they included 
the offence of defamation. Could an accused person be properly put upon 
his trial for defamation when he had in fact, if the complaints were true, 
committed the major offence of bringing a false charge ? There was no 
question of the offence alleged amounting merely to defamation and falling 
short of the more serious crime, it was either a false charge or nothing at 
all I held and still hold that a Magistrate has no option but to proceed 
under the one section which includes all the ingredients of the offence, and 
that he is not justified in charging the accused with an offence which 
is only part of the offence he is said to have committed. For any 
argument that would justify me in charging the accused under s. 500 
in this case would equally justify me in charging a man accused of 
grievous hurt with causing simple hurt, or one accused of ravishing a 
married woman with committing adultery. Emphasizing the fact that the 
alleged defamation in these cases was the imputation to Mr. Kharsedji of 
a distinct and specific criminal offence, and that such defamation is express- 
ly provided for in the Penal Code by s. 211, I did not consider it open to 
me to proceed under s. 500. As a final, though not conclusive, argument 
in support of this view, 1 may adduce the illustrations to s. 499, in none 
of which a prosecution for defamation is contemplated when a specific 
criminal offence has been imputed to the complainant." 

He considered that as the taking of any subsequent proceedings in the 
matter depended upon Mr. Monteath’s report, he (Mr. Monteath) might be 
regarded as an officer with power to investigate the case and send it up 
for trial ’’ (see In. re Jamoona (1)). but that as he was not a " Court, ’’ no 
sanction was now required under s. 195 of the Criminal Procedure Code 
(X of 1882). 

On this charge the Magistrate convicted the accused under s. 211 of 
the Penal Code. The following is an extract from his judgment ; 

[64] “ Now before discussing the value of the evidence adduced in 
support of this story, I feel that I must determine some standard by which 
to measure the amount of proof which I must require from the accused to 
entitle hina to an acquittal. Considering the nature of the case, it is rnsni- 
festly unjust, to my mind, to expect him to offer evidence which would 
suffice to convict Mr. Kharsedji. were that officer in the dock. On the other 
ha^the corroboration which he adduces must be sufficient to create a 


( 1)6 0 . 620 . 
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reasoDable doubt of the falsity of bis story ; and if he is so unfortunaie as 
to have told the truth, but yet to be unable to produce any proof worthy 
of the name in support of it. the law, I am afraid, allows me no alternative 
but to oonviot him. After the most lengthy and oareful consideration, 
therefore, I have finally fixed on the following test by which to determine 
his QODviotion or acquittal. Suppose that he were the complainant, and 
Mr. Kharsedji the accused, would the case he lays before me justify me in 
sanotioning bis prosecution for bringing a false charge ? If so, I shall con- 
sider it my duty to convict him. There are many considerations which 
commend this test to my mind, the first and the foremost being that were 
Mr. Kharsedji not a Government servant, such a sanction would have been 
the ordinary forerunner of Karigowda's conviction. I must also guard 
carefully against any impression that an acquittal of the accused is tanta- 
mount to a declaration of the truth of bis allegation to a moral conviction 
of Mr. Kharsedji ; at the most it will but be an equivalent of the Scotch 
verdict of ‘not proven.’ It will mean, that is to say, that I am unable, on 
the evidence before me, to determine whether bis allegations are true or 
false, and that, therefore, although Mr. Kharsedji is a virtual accused, the 
actual accused is entitled to his right of the benefit of the doubt.” (After 
a minute examination of the evidence the Magistrate continued ; — ) ‘ Under 
the circumstances I consider that lam justified in saying that his (the 
accused’s) story is false: to apply the best I gave above, I would certainly 
have accorded sanction for his prosecution had be been the complainant.” 

On appeal the Joint Sessions Judge roverspd the conviction and 
acquitted the accused. He held that s. 211 of the Penal Code did not 
apply, and that the conviction under it was. therefore, illegal ; that the 
proper charge against the accused was one of defamation under s. 500 of 
the Penal Code. On that charge, however, he acquitted the accused, 
holding that although the truth of the statement made by the accused as 
to bribing the complainant had not been proved, nevertheless it bad been 
made by the accused in good faith and was protected by exception 8 to 
B. 499 of the Penal Code. In his judgment he sai<l : — 

“ I am not prepared to find that the truth of the alleged bribery 

is proved, and I decide issue 3 in the negative. 

“Although the non-proof of the bribery in question might be sufficient 
to acquit the complainant if he was in the dock, it does nob necessarily 
follow from it (t. e., the non-proof) that the charge in question is false as a 
matter of fact. If, therefore, the charge was made by the appellant in good 
faith, which means with due care and caution [553 (a* 52, Indian Penal 
Code), he would fall within the purview of exception 8 to s. 499, Indian 
Penal Code, and be would not be guilty notwithstanding the above non- 
proof. For the reasons given below, due care and caution appear to have been 
used by him (appellant) in this matter, and if so, good faith is established. 
No private grudge is proved between the complainant and the appellant, 
and the latter had no motive to make any false imputations against the 
former, thereby exposing himself to unnecessary risks. No evidence is on 
record to prove that the petition sent to Government in appellant’s name 
was made or investigated by him, and if so, he is not guilty of resorting 
to that kind of trick. He did not seek any remedy by resorting to any 
Courts of law, and this indioates that, whatever the truth, be had no inten- 
tion to resort to that mode of obtaining relief, probably from the fear that 
he had no materials to substantiate his charge. These circumstances indicate 
that he acted just as a man of ordinary prudence would act and not with 
any rashness and if so he cannot be eaid to have acted without due oarr 
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1894 and caution. He did not make the imputation in question to the Collector 
JAN. 18. rashly of his own accord, and he made it only when he was sent for by 
““ that officer and was specially questioned about it. It is true that he was 
Apped- not bound by law to make any statement at all to the Collector; but, 
LATE unless the imputation made by him was positively false to his knowledge 
Criminal. made maliciously with ulterior motives, it cannot be said, under 

the peculiar circumstances of this case, that by making it be exceeded the 

19 B. 91. limits of due care and caution. The non-proof of the truth of the imputa- 
tion does not arise from any proof of the falsehood of the charge, but it 
arises from circumstances which do not detract from the bona fides of the 
appellant. Oo the whole, although the charge of bribery and corruption 
is not proved by any sufficient evidence against the complainant, it is not 
proved that it was false and invented,- — maliciously made to harm him, 
and there are ample circumstances in this case which strongly indicate 
that in making it (charge) before the Collector the appellant did act with 
sufficient care and caution, and that he was within the limits of bona 

fid.es.*' . 

The local Government appealed against the order of acquittal. The 

appeal now came on for hearing. 

Jardine (with Government Pleader) for the Crown. — The acquittal is 
wrong. The accused should have been convicted of defamation. He 
stated before Mr. Monteath that he had given a bribe of Rs. 300 to the 
Deputy Collector to get his son acquitted. This statement is clearly 
defamatory of the Deputy Collector, who is tbe complainant here. It was 
made in the course of a departmental and not a judicial inquiry, and, there- 
fore, the accused was not privileged as a witness. Nor did he make the 
statement on a privileged occasion. Mr. Monteath did not hold the inquiry 
as a Magistrate, though he might have taken cognizance of a complaint 
under s. 197 of the Criminal Procedure Code (X of 1882). It was optional 
with the accused to make [56] tbe statement or refuse to answer 
Mr. Monteatb’s questions. He was not on oath. He was not bound to 
answer any questions put to him, and if he did make any statement, he 
did so at his own risk. The statement in question being prima facie 
defamatory, the accused must bring it under some one of the exceptions 
to s. 499 of tbe Indian Penal Code, or be must prove its truth. Both the 
Magistrate and the Session Judge have found that the accused failed to 
prove that his statements were true and that he had not proved that the 
Deputy Collector had accepted a bribe from him. If the statement is not 
proved to be true it must be taken to be false. Bub the Joint Sessions 
Judge holds that the statements were made in good faith. If, however, it 
was nob true, it could not possibly be made in good faith, as it was a state- 
ment of something alleged to have been done by himself, and, therefore, if 
untrue, was untrue to his knowledge. The comnlainant has reason to 
comnlain of this finding. I submit that the accused is guilty of defamation 
and should be convicted under s. 500 of the Penal Code. 

Kirkpatrick (with him N. G, Ckandavarkar), for the accused. — The 
conviction of the accused by the first Court of “ making a false charge” 
under s. 211 was wrong. The accused had made no “charge” against 
the oomplamant to Mr. Monteath. He merely answered Questions put 
to hiEQ in a privata departmental ma.uiry— in re J amoona (.1) . On the 
other band if the inquiry was not private, and if Mr. Monteath is to 
be considered a Court, no sanction from him for this prosecution was 
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obtained, and there was, therefore, no jurisdiokion to try him. The Joint 
Sessions Judge was, therefore, right in reversing the conviction. 

The Joint Sessions Judge was also right in acquitting the accused of 
defamation under a. 500. As to the principles on which this Court should 
act when the Government appeals against an acquittal, see Empress v. 

Gayadin (l). The accused was taken by the police before Mr. Monteath, CRIMINAL* 
and was induced or coerced to answer the questions put to him. His 
answers to these questions are said to be defamatory, and he is now 
charged with [57] defamation and required to prove their truth- If he 
had been warned that the burden of giving strict legal proof of the truth 
of what he said would be laid upon him, he would not have answered the 
quej-cions. An inquiry by Government will be useless for the future if 
informants are to be exposed to this risk. They may know the truth, 
but they may know that they cannot produce the evidence that is neces- 
sary legally to prove it. It is for the public interest that they should be 
protected, and the law will regard the occasion as privileged — Hunt v. 

Great Northern Railway Company (2) ; Stuart v. Bell (3) ; Clark v. Moly- 
neux (4) ; Daiokins v. Lord Paulet (6) : Dawkins v. Lord Rokeby (6) ; 

Beatson v. Skene (7). 

The accused ought not now on appeal to be convicted of defamation. 

He has never really been tried on that charge. The Magistrate at the outset 
of the proceedings stated that he considered the complaint to be one of 
making a false charge or nothing,” and be subsequently struck out the 
charge of defamation, which be bad at first framed against the accused. He 
commenced his judgment by stating that " the accused stands charged 
under a. 211.” It is clear, therefore, that the accused was not tried on a 
charge of defamation, but was tried on a charge framed under s. 211. On 
that charge the burden of proof lay on the nrosecution, and in his defence to 
that charge the accused was not called on to prove the truth of the facts 
stated by him to Mr. Monteath, but only his good faith in making the 
statement. But on appeal the Court is now asked to alter the charge into 
one of defamation, and to consider the evidence with reference to it. That 
will shift the burden of proof over upon the accused, who must on that 
charge strictly prove the truth of the facts stated by him, and he must 
do this now in appeal by means of the evidence before the Court which 
was recorded on a different charge and for a different purpose. The 
evidence of good faith, which would be a defence to a charge under 
s. 211, would be no answer at all to a charge of defamation. [58] It is clear 
that if a person is acquitted on a charge framed under s. 211, but on 
-appeal the charge is altered to one of defamation, he must inevitably 
be convicted, for the burden of proof is shifted, and the evidence which 
is a defence to the one charge is no defence to the other. To find 
the accused guilty of defamation on appeal is really to finn him guilty on 
A charge which he has never been called on to meet. The two charges 
ought never to be joined. If they are joined, the accused must be greatly 
prejudiced in bis defence. Hereferied to Empress v. Jmad Kkan{&) and 
Queen- Empress v. Appa (9), 

Bao Sabeb Vasudeo J. Eirtikar, Government Pleader, in reply. — 

Section 211 of the Indian Penal Code does not apply, there being no charge 
before a judicial officer. Mr. Monteath was not acting as a Magistrate, 

** (L) 4 A. US. (3) Ij. B. (1891) 2 Q.B. 189. <8) L.R. (l89i) 2Q.B. 341. 

(41 S B. 1). 287. (6) L. R. 5 Q. B. 94. 

(6) Cl. A* 6 Q. B* 366 ; and 7 Bog. and Ir. Ap. 744. 
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[Jardine, J. — Could he divesfc himgelf of his magisterial functions ?] 

I submit it was open to him to say that he was not acting as a 
Magistrate qua the enquiry. 

[Jardine, J. — That would render s. 211 unavailable against any- 
body defaming a Magistrate for bribery, unless the defamatory statement 
Criminal, was made to a Government official as a Judge ] 

Yes, that would be so. Unless a formal complaint is made in a Court, 

19 B. SI. g 211 would not apply. As to privilege, if the accused had been examined 

as a witness in ajudicial proceeding, he would have been protected — Queen-t 
Empress v. Balkrishna Vitkal (1). But he was nob. He made a purely 
voluntary statement. The statement is defamatory per se, and it lies on 
the accused to show that it falls within one of the exceptions to s. 499 of 
the Penal Code. Section 105 of the Evidence Act applies. 


1894 
Jan. 18. 

Appel- 

late 


judgment; 

Jardine, J. — The Government of Bombay gave leave to Mr. Jehangir 
Manekji Kharshedii. who is a Magistrate in the district of Bijapur, to 
prosecute the accused, Karigowda, for defamation by words spoken by 
him in reply to questions put by Mr. [59] Monteath atMuddebihal on the 
6th December, 1892. The trying Magistrate, Mr. Knight, framed heads of 
charge under ss. 211 and 500 of the Indian Penal Code, but at the end of 
the trial struck out the bead under s. 500, and convicted and sentenced 
the accused under s. 211. 

The Joint Sessions Judge, Mr. Venkatrao Inamdar, in appeal, held 
that s. 211 was inapplicable, and that the case fell under s. 500. He 
acquitted the accused on the ground that the defamatory statements, 
though not proved to be true, were made in good faith, so that exception 
8 to the dehnition of s. 499 applied in his favour. This exception applies 
to an accusation made in good faith to some one having lawful authority 
over the person accused with respect to the subject-matter of accusation. 

The defamation consists of statements to the effect that Mr. Jehangir 
himself accepted a bribe of Es. 300 from the hands of the accused as an 
inducement to acquit Sanganbaasapa, accused’s son, of an offence which 
Mr. Jehangir was trying. At the time the words were uttered, Mr. Monteath 
was, and is now, Collector and District Magistrate of Bijapur. 

Questions having been raised, under the circumstances in which the 
words were uttered, as to which section— s. 211 or s. 600 — the charge 
should specify, and as to whether the onus of proving the truth of the 
words lies on the prosecution or the defence, and also as to whether the 
speaker had any privilege, qualified or absolute, it is necessary to consider 
what capacity Mr. Monteath filled at the time he elicited the answers 
from Kavigowda. Some petitions charging Mr. Jehangir, the complain- 
ant, with bribery had been received by the Government of Bombay which 
forwarded them to Mr. Fleet, the Revenue and Police Commissioner. 
This official, on the 29th October, 1892, sent them to Mr. Monteath. who 
,s addressed as Co lector and District Magistrate, for inquiry and report, 
with directions to take evidence in support of the charges it the petitioners 

Ivi'r oPPortunity ol rebutting 

had Vnv sneHi,?^“fh Mr. Fleet 

lihrmatter Tf th District Magistrate 

m the matter of the alleged ta king of bribe s, unless Mr. Fleet had been 

(1) 17 B. 673, 
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oommisaioned by the Governor in Counoil to convey the sanction of the 
Government under a. 197 of the Code of Criminal Procedure (X of 1882) 
to the District Magistrate taking cognizance of the offence, and as it 
seemed that in some sense Mr. Monteath had taken cognizance and 
recorded the statements of a number of persons, we suggested to the 
Government Pleader that he should take further instructions in the 
matter. He has since shown us a letter from the District Magistrate, 
stating that at the time he considered that he had received no such 
sanction, and that, therefore, he could take no magisterial cognizance. 
But the Collector’s Ghitnis has deposed that after the Mamlatdar had 
been unsuccessful in procuring the attendance of Karigowda, Mr. Mon- 
teatb sent an order to the police to produce Karigowda before him, and 
thus it was that the latter came up to be questioned. Karigowda denied 
having sent the accusatory petition bearing his name. Then he went on 
to state bow he had paid the bribe. 

Whatever view may be taken of the legality of the orders to the 
police to produce the body of Karigowda before Mr. Monteath, I am of 
opinion that, in the absence of the Government sanction under s. 197, he 
cannot be considered, in law, as having taken cognizance of the offence hy 
holding his inquiry. The great powers of initiating profecutions which 
he holds under s. 191 are restricted by the latter section. But this consi- 
deration by itself does not determine Mr. Monteath's position. Mr. 
Jardine, who appears for the complainant, but with the Government 
Pleader, contends that Mr. Monteath and Karigowda were in no special 
relation any more than two people at a dinner table; and it has been 
suggested by the Government Pleader that Mr. Monteath, was, at the 
time be took Karigowda’s statement, divested of his magisterial functions 
and acting as any person might act whom the Government had com- 
missioned to make inquiries, as, for example, a solicitor sent toMuddebibal 
for that purpose. I am of opinion that this view of Mr. Monteath’s legal 
position at the time cannot be entertained. A [61] Magistrate cannot 
divest himself of bis duties at bis own will. As explained in the case of 
the corrupt Mamlatdars — In re Ganesh Sathe Cl), Magistrates have to use 
diligence and vigour to repress crime. Magna Cbarta says that justice 
must not be sold, and to this the sovereign is bound by the Coronation 
Oath. The Petition of Eight requires the officers and ministers of justice 
to proceed against offenders. 

The duf^y of the Government being thus clear, and the Government 
having through the Commissioner informed Mr. Monteath of the 
petitions, be must be considered as a public servant put upon inquiry. I 
think that he was in a position analogous to the Secretary of State in 
Harrison v. Bvsh (2), and to the officials mentioned in the other cases 
there discussed by Lord Campbell as regards his duty to the Crown and 
the public. Moreover, the laws made by Parliament or the Indian 
Legislature to punish corruption on the part of public servants are in 
perpetual force ; and if on Mr. Monteath’s report the Government were 
to give sanction for the prosecution of the complainant, bis powers under 
B. 191, ol. (c), of the Code of Criminal Procedure would come into operation 
UDrestrioted by the other section. 

On these grounds .1 have taken time to consider whether, if the 
imputation of bribery were falsely made, s. 211 of the Penal Code would 
apply to punish. This depends on the meaning of the words "false charges” 

(1) 18 B. 600. . (3) 6 E. & B. 844. Bae 36 L. J. (N.8.) Q. B. 35. 
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1894 and the word “ charge ” as used in s. 23 1. Considering that Mr. Monteath 
Jan. 18. was making a formal inquiry into the bribery, and that he was District 
— Magistrate, Karigowda was using a means of eventually setting the law in 
Appel- motion against the complainant. It has been contended that the Joint 
LATE Sessions Judge was right in holding that s. 211 does not apply, because Mr. 

Criminal, Monteath had no powers to investigate or send up for trial. The authority 

be cites, In re Javioona (1), relates to a complaint of rape made to a 

19 B. 51. military officer who had no official duty at all in the matter. I think that 

case inapplicable. The present case, however, seems to me to be taken 
[62] out of s. 211 by the fact that Karigowda did not apparently intend 
to set the criminal law in motion. He had been produced before Mr. 
Monteath against his will ; and though what be said is “ information” under 
s. 191, cl. (c), of the Procedure Code, and “ defamation” under the Penal 
Code, I am of opinion, after considering the Full Bench case (2), that the 

imputations do not make up a “ false charge.” 

Next, Mr. Kirkpatrick, as counsel for the accused, contends before this 
Court that as Karigowda was dragged before Mr. Monteath to make his 
statement, he must be considered as coerced to answer through awe of 
that officer’s powers and position, and, therefore, entitled to that 
absolute protection from prosecution for defamation which has been 
extended to witnesses in Courts of justice by decisions of this Court — 
Queen-Empressv. Babaji (3) and Queen-Empress v. Balkrishna Vithal{4:), 
The learned counsel cites the cogent reasons stated in the House of Lords 
for giving similar protection to a military witness summoned to give 
evidencB*befor 0 a Military Court of Inquiry — Dawkins v. Lord Rokeby (5), 
and see Dickenson v. Hilliard (6). But, for the reasons given above, 
while I regard Mr. Monteath as a Magistrate, I do not go the length 
of bolding him to have been a “ Court,” and, after such considera- 
tion as I have been able to give, I do not think public policy requires that 
Karigowda should receive more protection than did the informant against 
the misbehaving Magistrate in Harrison v. Biish. The privilpge is only 
a qualified one, and depends on the exceptions to s. 499. He was not 
bound to answer Mr. Monteath’s questions. Coercion was not pleaded 
below, and there is nothing to lead even to a conjecture that the accused 
was offered any improper inducement to make the imputations he did. 
It has not been suggested that he was asked to speak falsehoods. 

But even to freedom to tell falsehoods under official coercion s. 94 of 
the Penal Code applies — see Queen v. Sonoo (7) and the discussion of the 
effect of official coercion as an excuse [63] for crime in Queen- Empress 
v. MaganlaL (8). where this Court had to rectify the error of a Magistrate 
who had been misled by the expression of some views of Sir R. West, 
arguendo in a published minute, as a member of the Government of 
Bombay, about the Crawford case. The accused bad greater reason to 
feel security in stating the truth, whatever the truth may be. in that he 
was before a Magistrate, and one of high position and experience I see 
no objection to the Government making use of such an officer in such an 
inquiry where the investigation requires much skill and experience, and 
the person accused 13 an official on whose character the Government does 
not wish by any madvertence to cast a taint. Inferior and leas judicial 
agents are liable to proceed with undue zeal. In Chhagan's case this 
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Conit h&d to osnsurs the offer of illegal indemoities to witnesses by a 
Mamlatdar getting up the case. Mr, Justice Wilson and his colleagues, 
who held the investigation of the charges in the Oratvford case, com- 
ment on the minds of witnesses being unduly induenced in this manner. 
Mr. Monteath was right in not administering oaths to Karigowda and 
the rest, and there is nothing to show that they were not free agents. 

Now, turning to deal with the facts on the appeal of the Government 
against the acquittal, we are hampered by the way the Courts below 
have recorded their conclusions. The Magistrate, after a very careful 
discussion of the evidence, dnds that Karigowda's story is false ; but he 
esplains that he means thereby only that, if Karigowda had been the 
complainant, and told that story, he would have sanctioned the prosecu- 
tion of Karigowda for bringing a false charge. In plain Knglish, this means 
that there are good prtTmi /acie grounds for holding the story to be false. 
But under s. 211 the Magistrate ought to have found one way or other — 
whether beyond reasonable doubt the falsity of the story was proved. The 
Joint Sessions Judge finds in distinct terms on the third issue that the 
truth of the story is not proved. But on the fourth issue he finds that 
the story was told in good faith, which is impossible, unless it be true, as 
Karigowda does not speak from information given by third persons, but 
tells, in detail, bow he himself set to work to corrupt the complainant, 
[64] and at length himself paid over a bribe of Rs. 300 to the complain- 
ant himself. It is very difhcult to understand the reasoning of the 
Joint Sessions Judge; but it is clear he thinks the witnesses who contradict 
Karigowda’s story are false witnesses, and have been tampered with; and I 
believe the Joint Sessions Judge really means to be understood as saying 
that Karigowda has told the truth, but is unfortunate in not being able to 
prove bis story, and that the bribe was really paid. But then, again, the 
Joint Sessions Judge writes that, on the evidence recorded, the complain- 
ant Mr. Jebangir, would have to be acquitted. If the Judge means that 
on the evidence there is reasonable doubt whether complainant took the 
bribe, be ought to have said so plainly. Perhaps in dealing with the 
fourth issue he means to say that, if be went on surmise or suspicion, be 
would hold Mr. Jebangir guilty. I do not understand the reasoning of the 
following passage : — “It is true that he (Karigowda) was not bound by 
law to make any statement at all to the Collector ; but, unless the 
imputation made by him was positively false to bis knowledge, and was 
made maliciously with ulterior motives, it cannot be said, under the 
peculiar oiroumstances of the case, that by making it he exceeded the limits 
of due care and caution.” 

We must now strip the case of this verbiage and decide whether 
Karigowda's story is proved to be true. Tbe burden of proof lies on 
him (I). If it is false, there was no good faith ; if true, be is protected. I 
will deal shortly with tbe facts. (His Lordship then discussed tbo evidence 
at length and stated his conclusion, that the story told by the accused 
was not proved. He then continued : — ) 

Stripped of prejudice and surmise, tbe case stands thus. There is 
no oorroboration of Karigowda’s story about tbe payment of tbe Hs. 300 
at the tent. It is utterly denied by tbe consplainant, by Girimalla, and 
by Tammaoa. It is inooneistent with tbe story told by Baeapa and 
Irappa. It was started in a petition sent to tbe Government by post, 
which nobody will own ; and it would probably have been heard no more 

(1) 9 B.H.G.R. 451. 
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1894 of, if Mr. Monteat b, upon Karigowda’a refusal to attend his campi and 
JAN. 18. his later denial [65] of the petition being his. had ceased to makeinquiry. 

About the parentage of the petition we have no information. It is obvious 

Appel- that if a man in a written petition noakes a false charge against a Magis- 
LATE trate of taking bribes, he is put in an awkward position when such petition 
Criminal, is inquired into, and must either disown it, or adhere to the false statements 
and trv to prove them. 

19 B. 51. As noticed earlier in this judgment, the Joint Sessions Judge, while 

recording that the charge of bribery is not proved against the accused 
Magistrate, treats it as if it were, and reverses the conviction of the man 
that made it. The Judge seems to act on conjecture and surmise rather 
than evidence ; and this may possibly have been caused by the fact that 
a number of depositions made by other people accusing this Magistrate of 
taking other bribes made before Mr. Monteath, form part of the record of the 
present case. They must, of course, be entirely excluded from our judicial 
consideration of the present charge. In another recent case, where 
another Magistrate was accused of improper behaviour about a purchase 
of land in his district, we had to reverse an acquittal, by the Sessions Judge, 
of the person defaming him, and to remove the stigma so placed on the 
Magistrate. We were of opinion that there was no evidence worthy of 
the name to justify the defamatory article. Mr. Jardine has argued that 
there is a tendency, when a Magistrate is accused of corruption, to assume 
that be is guilty, and to weigh all the evidence in the scales of prejudice. 
I think it important, therefore, and especially as the reported decisions 
on corruption show that even Magistrates of experiecce are liable to very 
serious mistakes in applying the law against corruption (In re Ganesh 
Sathe (1), Queen-Empress v. Maganlal (2), Queen- Empress v. Chagan I3),) 
to point out that the Courts must begin the trial of eases against Magis- 
trates without prejudicing the particular case by admitting irrelevant mat- 
ters to influence the mind of the Court. As this Court has pointed out in 
Queen-Empress v. Fakirapa (4), this freedom from prejudice is secured 
by the general rules of the Procedure Code, s. 233, that every charge 
shall be separately tried. As Lord Blackburn [66] points out in Castro v. 
the Queen (5). the mere fact of accusing a man of several things was 
supposed to tend to increase the probability of his being found guilty, as it 
amounted to giving evidence of bad character against him, so that a Judge 
wishing to keep the Court clear of prejudice might say, “ I will not work 
this injusl ice by trying them together, let us diminish them in number and 


try a reasonable number, and no more.” The Courts will find guidance as 
to the exceptions allowed to the general rule in Queen-Empress y. Fakirappa 
and in Queen- Empress v. Vajiram (6). They are bound to administer the 
law as interpreted by the decisions of this Court. The Judges are the 
voices of the law. We are the leges loquentes. I think it is time to point this 
out, because, in the other case lately before us, the error of the Sessions 
Judge consisted in the view he took of the evidence which he called 
I cumulative, but which, in our opinion, was of the very weakest sort. 
Cumulative effect has even before us. and once not without a sense of 
humour by the Government Pleader, been used to cover decisions based 
more on conjecture than evidence. But the nhrase. when used in forensic 
pleaQing. does not really convey that sort of meaning. This phrase “cumula- 
tive effect of the evidence occurs in the letter, which has been published, in 
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^biob bbelooal Government of the time adopt SirB. West’s argument against 
the view taken by the Commissioners in the Craivford case, w bo h ad acquit- 
ted the aooused of all the thirty-two charges of corruption. Sir R. West’s 
remarks on evidence in this argument have reference to inquests under 
Act XXXVII of 1850, aud whether the contention is right or wrong about 
them, it has no reference to oases under trial by the ordinary tribunals, 
where the ordinary rules of procedure and evidence based on enacted law 
and long experience are binding. While Sir R- W'est criticises the 
Rnglish system, which narrows the issues for trial in the way pointed out 
by Lord Blackburn, and while apparently he would, if allowed, improve 
our time-honoured system of trial by jury, by expedients of jurists and 
legislators of foreign countries and let in collateral matters, which our law 
excludes, because be says our exclusions are the reverse of the mode of 
investigation employed in the physical sciences, and are, [67] in his 
opinion, defective in logical standpoints, it is quite obvious that Sir R. 
West distinguishes between tbolaw as it is and the law as he opines it 
ought to be. The settled rules of evidence are those which the Courts 
must apply. On them, as Lord Abinger remarks, the property, the liberty 
and the life of men depend ; by them the position and character of the 
servants of the Crown are protected. The Legislature, being aware of the 
danger to which officials are exposed from the malice of disappointed 
petitioners and suitors, interposes also the requirement of official sanction 
for prosecution ; and In re Clive Durant (1), where we refused bo allow a 
suitor to defile our records with a petition containing scandalous attacks 
on Magistrates, Judges, and some high officials of the Government of 
India, we laid down a principle from Butt v. Conant (2) that “ the people 
have a serious interest in the characters and conduct of the Judges 
and others who are appointed to serve in high and important offices, 
and the individual men have a valuable property in their respective 
characters.” It is of great importance in all countries and as the Lords 
of the Privy Council remark, more particularly in a country like India, 
that the Courts and officers should be above suspicion — In re Ganesh 
Sathe (3). On this principle, corrupt persons must be removed from office. 
But the same considerations require that any ono proved guilty of making 
false charges of corruption should feel the weight of the criminal law. 

For the above reasons I am of opinion that the story of the bribe is 
false, and that the accused was rightly convicted by the trying Magistrate, 
but that the conviction should be for defamation under s. 500 of the Indian 
Penal Code. W© must, therefore, reverse the acquittal and convict the 
accused. In measuring the punishment we think it proper to give weight 
to the opinion of the crying Magistrate, as shown by his sentence. We 
fear that the sentence of fine might affect innocent people, the family or 
friends of the accused. We now sentence Karigowda to four months’ 
simple imprisonment. 

BANADE, J. — I deem it necessary in this case to record my reasons 
separately, as the case is of some importance in the interests of [68] the 
administration of justice. The complainant originally charged Karigowda 
with an offence under ss. 499-500. The Magistrate, who heard the 
complaint, was of opinion that the offence complained of fell under s. 211 
of the Indian Penal Code. He at first framed charges both under ss. 499- 
500 and s. 211, but at the last stage of the inquiry, be struck out the 
obarge of defamation, and convicted Kirigowda of the cffeoceundAr s. 211 
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1894 of the Code. This amendment; was made by the Magistrate on two 
JAN. 18. grounds: (1) that the imputation complained of had the graver character 
— of a false charge under 9 . 2U, and that the charge under s. 211 included 
Appel- the defamation; and (2) that the charge under ss. 499-500 would throw the 
LATE burden of proof on the accused, thereby prejudicing his interests. The 
Prtminal Magistrate further held that no sanction was necessary, as the charge was 

^ ‘ not made before any Court. In appeal, the Joint Sessions Judge held that 

19 B. 51. sanction was necessary in this case, and that, for want of sanction, the charge 

could not be maintained under s.211. The Judge, moreover, held that the 
Magistrate was in error in striking out the charge under ss. 499-500. He 
inquired into that charge, and held that the accused was protected by 
reason of his good faith, and accordingly acquitted the accused. It is 
from this sentence of acquittal that Government appeals, and all the 
grounds set forth assert the sufficiency of the evidence to establish the 
charge of defamation, and disprove the exceptions. There is no reference 
to the decision of the Joint Session Judge on the point that the charge 
under s. 211 was nob maintainable for want of sanction. 

In the first place, I am of opinion that the High Court, exercising its 
jurisdiction in the matter of appeals against acquittals, should confine its 
exercise to the particular acquittal complained of by Government. The 
Allahabad High Court has, indeed, in Empress v. Gayadin (1). gone so 
far as to limit the exercise of this jurisdiction to cases of obstinate or 
egregious failure of justice. This view of the Allahabad High Court was 
not concurred in by the Calcutta High Court, Queen- Empress v. Bibhuti (2), 
and for the purposes of the present case, the view of the Calcutta Court 
may be accepted as more authoritative. At the same time, it seems to 
me, [69] that it would not be proper for this Court to consider the appeal 
on grounds not contained in the objections urged on behalf of the Govern- 
ment, and that this Court should only consider whether or not the acquittal, 
by the Joint Sessions Judge of the accused on the charge under ss. 499- 
500 could be sustained, and that it is not open to us to consider whether 
the charge under 8. 211 was or was not maintainable, as no objection 
was urged on that point. 

In the next place, ifr appears to me clear that the action of the accused 
in making the statement he made before Mr. Monteath cannot be regarded 
as bringing his case within the purview of s. 211, The words “falsely 
charging " used in that section must be construed along with the words 
which speak of the “ institution of proceedings. ” These latter words are 
obviously used in a technical and exclusive sense, and by parity of reason- 
ing, the same restricted sense must be given to the words which relate to 
a false charge. Mr. Monteath was, no doubt, District Magistrate, but 
he was also the departmental head of the service to which the complain- 
ant belonged, kir. klonteath admittedly held the inquiry, under orders 
of Government, as a departmental inquiry, and not as a Magistrate. He 
enforced the attendance of Karigowda not by the usual processes, but by 
writing to the police. He administered no oath. A more formal inquiry 
would still have been necessary, and this preliminary investigation was 
only intended to satisfy Government whether or not there were grounds 
for ordering such an inquiry. The accused Karigowda made of his own 
accord no complaint. He even disowned the petition sent in his name to 
Government. He appears simply to have answered certain questions put , 

(1) 4 A. 148. 
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to him, in the firtt instance, by the Chitnis, and later on by Mr. Monteatb, 
who took down bis statement for the information of Government. 

Taking all these oiroumstanoes into consideration, I do not think 
that Karigowda can properly be regarded as having made a complaint 
which could, if shown to be false, bring bis aot within the purview of 
s. 211. At the most, he gave information to a public servant which, under 
certain circumstances, might furnish ground for a charge under s. 182. The 
[70] Magistrate, therefore, who tried the case was not quite correct when 
he stated that Karigowda’s statement was either a false charge or complaint, 
or nothing at all. Mr. Monteath’s inquiry under orders from Govern- 
ment, though not carried on by him as Magistrate, was entrusted to him 
as a public servant, and information given to him, though not a charge or 
complaint, might well be an act for which Karigowda could be brought to 
account under conceivable circumstances. 

It is, however, urged that men in the position of Karigowda, making 
statements to a District Magistrate, need, in the public, more than their 
own interests, protection. In so far as the public interests are concern- 
ed, it is clearly desirable that men, who have any knowledge of the 
malpractices of public servants, should not be deterred from giving 
information to the superior authorities, and this they cannot do unless 
they enjoy the protection extended to witnesses examined on oath. As 
a matter of fact, however, this protection is extended to such persons, 
both under ss. 182 and 211, for offences under these sections cannot be 
taken cognizance of without sanction under s. 195. They, moreover, 
enjoy the protection under one or other of the exceptions to s. 499, and 
are not liable to punishment not only when they are in a position 
to establish the truth, but also when they can show that they gave the 
information in good faith and for the public good. Any further protec- 
tion can only encourage undue license in the matter of the attacking the 
character of public servants, whose good reputation is also a matter of 
public concern. A public officer defamed, and ordered to clear his 
character, though he is nominally a prosecutor, is really the party accused, 
and his failure to establish the charge of defamation involves bis ruin. He 
cannot well be expected to prove a negative, and the law, therefore, very 
properly requires that the accused in such cases should be required to 
bring his act under one or other of the many exceptions before he can 
protect himself. There appears to me nothing unreasonable in requiring 
a person, who imputes corrupt conduct to a Magistrate, to prove it, or at 
least to show that he made the imputation under circumstances which 
justified his belief. The Magistrate (Mr. Knight) appears to me not to 
have fully considered the peculiar nature of the offence of defamation [7l3 
when he thought that the person defamed stood in less need of protection 
than the person who published the defamation. 

I have accordingly come to the conclusion that the Magistrate was in 
error in holding that the offence fell under s, 211, and in striking out on 
that account the charge under ss. 499-500 at the last stage of the inquiry. 
It is no doubt open to a Magistrate to amend his charges, and if he is 
satisfied that the graver charge includes the smaller complained of, to 
proceed upon the graver charge. In this case, however, both the charges 
were not ejusdem generis. They did not fall under the same or similar 
class of offences, one being only an aggravation of the other. Moreover, 
the charge shifted the burden of proof sensibly from one side to the other. 
The powers given under ss. 236-237 cannot, in my opinion, justify the 
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amendment made in this case at the last stage of the inquiry, thus virtually 
setting aside the particular complaint made by the prosecutor with a view 
to clear his character. 

As regards the decision in appeal, the Joint Sessions J udge, after holding 
that the charge under s. 211 could not be maintaiued for want of sanction, 
Criminal, examined the evidence to see how far the charge under ss. 499-500 was 

made out. Mr. Justice Jardine has examined the whole of the evidence 

at great length in his judgment, and as I agree with his finding on the 
question of facts, I do not deem it necessary to go over the same ground 
again. The Joint Sessions Judge found that the accused failed to make 
out any case under the first exception, and that the truth of the story told 
by Karigowda about the alleged bribery was not proved. That being so, it 
is clear that, under the circumstances. Karigowda could not claim any 
protection for having acted in good faith. He paid the bribe himself 
that is bis story. If that story was not true, there could be no justifica- 
tion based on good faith. He did not make the statement on the basis 
of information supplied to him by others. It is mere casuistry to hold 
that though the truth of the alleged bribery was not established, it did 
not follow from it that the charge in question was false as a matter of 
fact. It is, similarly, not correct to say that, because Karigowda did 
nob act rashly in making the imputation, therefore he must be [72] 
held to have acted with due care and caution. This same sort of con- 
fusion runs throughout the judgment. Thera is no more prima facie 
ground for holding that Girmalla and Tammappa have assumed a false 
attitude in this matter, than for holding that Karigowda gave false infor- 
mation. The Magistrate, it may be noted, fixed a special standard of his 
own, with a view not to press hard on the accused, and notwithstanding 
this leniency, he was led to hold that Karigowda’s statement about the 
alleged bribery was not only not proved, but was false. The Joint Sessions 
Judge should not have set aside such a finding on mere surmises and 
probabilities, which were more than counterbalanced by the evidence of 
the accounts, the evidence of the village extracts, the admitted credit of 
Bs. 128 shortly after the alleged loan borrowed from the ‘ savkar,’ the 
discrepancies and contradictions noticed by the Magistrate, and the denial 
of the principal witnesses of all knowledge of the alleged payment. There 
is, under these circumstances, no justification on the ground of good faith 
any more than on the ground of truth. I would, therefore, reverse the 
order of acquittal, and convict Karigowda with simple imprisonment for 
four months. 

Order of acquittal reversed and accused 'convicted. 
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CRIMINAL REVISION. 

Before Mr. Justiee Jardine and Mr. Justice Ranade. 


In re Mukund Babu Vethe.* [29th January, 1894.] 

Cri?mnal Procedure Code {Act X of 1882), s. 54 -Offence commxVed 6.v a British subject 
in foreign territory—^Powers of the Police to arrest for such offence without a warrant 

■^Wrongful arrest—Wrongfulconfinement^lndian Penal Cede {Act XLV of i860), 

s. 342. 

Section 54 of the Criminal Procedure Code (Act X of 1882} does not empower 
a police officer to arrest, without a warrant, a British subject in British India 
on a charge of criminal breach of trust or other oognizable oSence committed 
outside British India. 

Mukund was a native Indian subject of the Queen-Empress, residing at Belgaum, 
A complaint was filed against him in the Sangli State, charging him with commit- 
ting breach of trust within the territories of that State. Thereupon he obtained an 
[73] order from the District Magistrate of Belgaum. dated 15th November, 1891, 
whioh exempted him from arrest for the offence of criminal breach of trust 
without a warrant issued by himself or by the Political Agent of the Southern 
Maratfaa Country. This order was communicated to Mukund through the 
accused, who was chief constable at Belgaum. On the 27th November, 1891, a 
police officer from the Sangli State came to Belgaum with a warrant issued by 
the Sangli Court for the arrest of Mukund on a charge of criminal breach of 
trust- The chief constable thereupon directed Mukuud’s arrest. Mukund 
brought to the notice of the chief constable the District Magistrate’s order of the 
15th November, 1891, but be was detained in custody till the matter was 
reported to the First Class Magistrate, who ordered his discharge. In the 
meantime the complaint filed against Mukund in the Sangli State was dis- 
missed without requiring his extradition. 

Mukund thereupon prosecuted the chief constable on a charge of wrongful 
arrest and wrongful coufioemenb. 

Held, that the chief constable had no power to arrest the complainant without 
a warrant, and that he was guilty of the offence of wrongful confinement under 
8. 342 of the Indian Penal Code (XLV of 1660). 

[D., 7 Bom. L. B. 463 (465).] 


This waa an application under s. 435 of the Code of Criminal Proce- 
dure (Act X of 1882) under the revisional jurisdiction of the High Court. 

The complainant Mukund Babu Vethe waa a native Indian subject 
of Her Majesty, residing at Belgaum. 

A criminal prosecution was instituted against him in the Sangli 
State for criminal breach of trust committed within the territories of that 
State. 

Thereupon he obtained an order from the District Magistrate of 
Belgaum, dated 15th November, 1891, which exempted him from arrest 
of the offence in respect of which he was prosecuted in the Sangli State 
without the warrant of the Distiiot Magistrate, or of the Political Agent 
of the Southern Maratha Country. This order was communicated to 
Mukund through the chief constable at Belgaum. 

On 27bb November, 1891, a jamadar from Shabapur, a town in the 
Sangli State, came to the chief constable at Belgaum, bearing a warrant 
issued by an officer of the Sangli State for the arrest of Mukund on a 
charge of criminal breach of trust committed in the Sangli State. 

The chief constable thereupon directed the arrest of Mukund. 
Mukund pointed out to the chief constable the order of the [74} District 
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1894 Magistrate of the 15th November, 1891, but he was not released from 

JAN. 29 custody till the matter was reported to the First Class Magistrate, who 

— ordered Mukund to be discharged. , • a r 

OrimiNAIj In the meantime the complaint filed against Mukund in the oangli 

Revision. State was dismissed without requiring his extradition. 

On the Sod December. 1891, Mukund prosecuted the chief constable 

of Belgaum on a charge of wrongful confinement under s. 342 of the 
Indian Penal Code (XLV of 1860). 

The trying Magistrate discharged the accused under s. 2od oi the 
Code of Criminal Procedure (Act X of 1882) and at the same time gave 
sanction for the prosecution of the complainant and his witnesses for 

giving false evidence. . v « ■ tj- 

Against this order tbe complainant applied to the bessions Judge, 

but he declined to interfere. ^ i- 4 . .u 

The complainant thereupon made the present application to the High 

Court under its revisional jurisdiction. -kt ry m. j ' i t 

Anderson (with him Mahadeo C. Apte and JV. G. Chandavarkar) , for 

complainant.— The District Magistrate bad passed an order exempting the 
complainant from arrest without a warrant either issued by himself or by 
the Political Agent. We brought this order to the notice of tbe accused 
and yet he did not release us. The arrest was. therefore, illegal. Even 
independently of tbe District Magistrate’s order, the accused bad no 
power to arrest the complainant without a warrant. Section 188 of the 
Code of Criminal Procedure (X of 1882) does nob authorize the police to 
arrest without an order from tbe Political Agent or from a Magistrate in 
British India. Nor do ss. 11 and 15 of the Extradition Act (XXI of 1879). 
Nor does s. 76 of the Indian Penal Code justify the arrest, Tbe accused 
was not labouring under a mistake of fact. If there was any mistake of 
fact on the part of the accused, there is nothing to show that he acted in 
good faith. He was aware of the District Magistrate’s order, and yet he 
directed the arrest of the complainant and actually detained him in 
custody for some time. He was, therefore, guilty of wrongful confinement 
under s. 342 of tbe Indian Penal Code. Refers to [75] Quce?i Empress 
V. Kathaperumal (1), Regina v. Naryan Babaji (2); Queen v. BekarysingiS). 

Jardine (with him B. A. Bhagvat), for the accused. — Tbe order of 
the District Magistrate was tiUra vires. It was a mere expression of 
opinion that the complainant would nob be arrested without a warrant. 
Tbe chief constable was not bound to take notice of it. When a British 
subject commits an offence in foreign territory, s. 188 of the Criminal 
Procedure Code distinctly says that he may be “ dealt with ” as if the 
offence were committed in British India. Section 54 of the Code 
empowers a police officer to arrest without a warrant a person who is con- 
cerned in a cognizable offence. The offence of criminal breach of trust, in 
respect of which the complainant was arrested, was a cognizable offence. 
This power of the police to arrest without a warrant is not taken away by 
Act XXI of 1879. Sections 11 and 15 of tbe Extradition Act do not touch 
the question of arrest by a police officer. The Act is altogether silent on. 
this point. It leaves intact the powers conferred on the police under 
a. 54 of the Code of Criminal Procedure. The arrest was, therefore, legal. 
The accused, moreover, acted in good faith. This is found as a fact by 
the lower Court. The accused released the complainant as soon as he 
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discovered that he was the person mentioned in the District Magistrate’s 
order. Section 76 of the Penal Code, therefore, protects the accused. 

JUDGMENT. 

Jardike, J. — On the 27th November, 1891, a police officer of the 
Sangli territory, an independent State, and so described in Ramchandra 
Dada Naik v. Dada Mahadev Naik il), came from Shabapur, in that 
territory, to Belgaum, with a written request from one of the chief 
officials to the chief constable to arrest Mukund Babu Vethe on a charge 
of criminal breach of trust committed in the Sangli territory. Mukund is a 
native subject of the Queen-Empress, residing at Belgaum. The chief 
constable thereupon directed the arrest, which was performed by the Sangli 
officer, and Mukund was brought up before the chief constable and showed 
him a written reply, made to Mukund in October, [76] 1891, by the 
District Magistrate of Belgaum, to the effect that he could nob be 
arrested without a warrant from either the Political Agent for Sangli or 
from the District Magistrate. Whereupon the chief constable forthwith 
brought Mukund before a Magistrate, who discharged him from custody. 
The question before us is whether the act of arrest was lawful. If nob, 
the oonfinemeDb was wrongful, and the question, whether the chief constable 
knew that it was unlawful, is irrelevant in construing s. 342 of the Indian 
Penal Code ; see Dhania v. F. L. Clifford (2), which differs from s. 220 as 
interpreted in Regina v. Narayan Babaji (3). The only treaty or conven- 
tion between our Government and Sangli about extradition appears to be 
that printed at p. 230 of Aitchison's Treaties, Vol. 7, Ed. of 1892. Ik 
provides that if offenders come into British India from the Sangli Jaghir 
you (i. e., the Chief) will represent the affair, and they shall on inquiry 
be delivered up to you.” These words do nob justify the arrest. It is not 
contended that the arrest would be lawful without authority of statute law. 
It was argued, however, that the words of s. 188 of the Code of 
Criminal Procedure — “ when a native Indian subject of Her Majesty 
commits an offence at any place beyond the limits of British India, be may 
be dealt with in respect of any such offence as if it had been committed at 
any place within British India at which he may be found ” — justified tho 
action of the police, because they apply the provisions of s. 54, whereby 
a police officer may without warrant arrest for any cognizable offonce 
(which criminal breach of trust is) when there is a reasonable complaint or 
credible information or reasonable suspicion. “ Offence ” is defined in this 
Code to mean “any act or omission made punishable by any law for the 
time being in force.” 

The real question then is, whether the word as used in s. 54 includes 
acts of British subjects outside of British India, which if done in British 
India would amount to cognizable offences ? The British Indan law of 
offences extends to them when thev are out of British India by s. 8 
of Poreign J’urisdiotion Act, XXI of 1879, and so does the law of procedure. 
But if such a person is within British India, what law or procedui*o 
applies ? If there [77] were no enactment at all, the better opinion is 
that, whatever prerogative the Government of the Queen at home may have 
to arrest, the police here would have none: see Forsyth’s Constitutional 
Law, 369, and the authorities referred to. Also Maxwell on Magistrates. 
126. The Fugitive Offenders Act and the Extradition Act of England do not 
appear to empower the police to arrest without warrant. The Government 

-- - — ^ ___ u 1 
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1894 of one State has no such special interest in the affairs of another as 

JAN. 29. to induce it to be diiigenb in capturing escaped offenders before any 

re(iui 3 ition is made. If there is a Political Ageot, 3. 188 prohibits 
CriMINAI inquiry in British India after the arrest, unless the Political Agent certifies 
• EEVISIOK.in favour of such an inquiry. Our Foreign Jurisdiction Act appears to 

contemplate onlv two modes of initiating inquiry, namfly, by process issued 

either by the Political Agent or a Magistrate. If the latter officer takes the 
initiative, he must give immediate information to the Political Agent if 
there is one : if there is none, be must at once report his proceedings to 
the Local Government. There is no such requirement about arrests made 
bv the police without the Maeistrate's warrant. Yet it cannot be supi osed 
that the Legislature roeant this safeguard not to extend to all cases. These 
directions in this Act indicate that the procedure is special: so does s. 17 
about bail. Sections 11 and 16 provide a caveful procedure to be worked 
by Political Agents, Governments, and Magistrates. If the intention had 
been to emcower the police under s. 54 of the Code, it would^ have been 
expressed in plain words. The word offence must be linaited in a manner 
analogous to the construction put in Empress v. Murgappa ,1) by the 
majority of the Full Bench, Sargent and Melvill, JJ. For these reasons the 
arrest and detention of Mukund were illegal : and the Magistrate ought to 
have held that the confinement was wrongful. The evidence given by the 
Sangli jamadar of police shows the dangers to the personal liberty of Her 
Majesty’s subjects in Belgaum. He says be is always arresting people in 
Belgaum for cognizable offences, and that the Belgaum police assist him 
in so doing, and it is not usual to mention the name of the criminal. What 
happens after these arrests is not disclosed by the evidence. We do not 
suppose [ 78 ] that the Magistracy allow any subject of the Queen-Empress 

to be carried out of British India by the police of a Foreign State, and 
•without any warrant from the Government, or the Political Agent, or a 
British Magistrate. There is no law which allows such things : and. 
indeed, every civilized Government is very jealous of all attempts to 
withdraw its subjects from its jurisdiction and hand them over to the 
Courts of a Foreign State, especially without any protection against prosecu- 
tion in the Foreign State for offences committed before that for which the 
surrender is required. Through the mistakes made by the Magistrates 
who tried the chief constable for wrongful confinement, he has been twice 
discharged. We are asked by Mukund to use our revisional powers to put 
him on trial again. But as the Magistrate has found that the chief 
constable did not act with malice, but only followed an illegal procedure, 
which his superiors have sanctioned at Belgaum, we do not think the 
interests of justice require that he should be prosecuted a third time. We, 
therefore, do not interfere with the order of discharge, Mukund and two 
of his witnesses ask this Court to revoke the sanctions given by the 
Magistrate under s. 195 of the Code of Criminal Procedure for their trial 
for having given false evidence. On examining the record we find that, 
even as regards the only tangible matter of charge, viz., whether Mukund 
was sent up to the ^Magistrate after arrest in a dhiimney or on foot, the 
statements are much balanced ; the other matters charged relate to a 
conversation which may have been exaggerated. In no case do we see any 
public advantage likely to result from allowing these prosecutions to goon 
at the suit oi a private person. We, therefore, use our powers, in revision, 
to revoke these sanctions, and stop the prosecutions. 


(1) 5 B. 338. 
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Banade, J. — I conour. There is, in my opinion, no room for doubfe 
that the praotioe of police officers in Belgaum lending their help, without 
-orders from British Magistrates, in theexecutionof warrants of arrest issued 
by the authorities ihtbe Sangli State in respectof cognizable offences alleged 
to have been committed by British subjects in the territories of that State, 
is not in strict conformity with the terms of the treaty engagements with 
that State, or with the provisions of the Extradition Act. The treaty 
[79] engagements permit a larger freedom to the British police to follow 
up offenders who escape into that State than is permitted to the authorities 
of the Native State to make arrests in British territory. In this latter 
case, nothing can be done, except after inquiry, presumably by the 
Magistrates in British territory. The provisions of the Extradition Act 
are not very clear as regards the action of the police, but they also 
impose the obligation of a preliminary inquiry by a Magistrate before a 
British subject can be made over to a foreign tribunal. The action taken 
'by the Chief constable in this case is thus clearly not in conformity with 
law. At the same time, the existence of the above practice for many 
years is held proved by the Magistrate, Mr. Boyd ; and the fact, that the 
District Magistrate deemed it necessary to give the protection or assurance 
contained in his reply (Ex. 30) bo the complainant in a particular case, 
shows clearly that the procedure of direct arrest by the Belgaum police 
on the requisition of the Sangli State was well known to the district 
authorities, and has been followed by them in all similar cases. Under 
these circumstances, the chief constable cannot be held to have perversely 
acted in this matter when he simply gave effect to the existing practice. 
The protection of the District Magistrate’s order was not meant by bim 
to be a general protection against all arrests. The warrant brought by 
the Sbahapur jamadar specified no details, and the chief constable could 
nob well be expected to follow any other course than the one he followed, 
namely, of placing the whole matter before a Magistrate, and acting accord- 
ing to his orders. In so doing he does not appear to have exercised his 
authority harshly or unreasonably. The chief constable should, therefore, 
in my opinion, not be put on his trial again for a third time. At the 
same time the counter-complaints for false evidence brought against 
Mukund and two others, his brother and pleader, appear to me to be of a 
sort for which there is not any strong justification. The fact appears to 
be that Mukund bad good reason to be vexed, and ignorant people in 
such a mood of mind, are disposed to a considerable exaggeration of tlieir 
feelings in the expressions they use, and in such a state of oscifcoraent 
they often utter inaccuracies which should never be mistaken for deliberate 
falsehoods. If Mukund had the [80] protecting order with him, his 
showing it to the chief constable may be easily mistaken for bis tlourishing 
it about. Further, there is nothing unnatural in such a man showing 
this order bo the Shahapur jamadar, or to tho chief constable, and in the 
jamadar nob attending bo it, and the chief constable urging that it could 
not protect Mukund, The only mis-statement of fact relates to the ques- 
tion of conveyance. Bub it is too small a matter to furnish grounds for 
further prolonging this unhealthy litigation. No jury would convict the 
persons so charged with wilfully giving false evidence under such 
oiroumetanoes. I concur, therefore, in refusing to interfere with the order 
•of discharge passed by the First Class Magistrate, and in revoking the 
eanotion given by the same Magistrate to prosecute Mukund and his 
brother and pleader for giving false evidence in a judicial proceeding. 
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APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice M. ’G, Ranade, 

Nagar Pragji [Original Applicant), Appellant v. JiVABHAl BavAJI 
{Original Opponent), Respondent.* [30tb January, 1894. J 

Act VI of 1888 (Bombay), s. Zl— Gujarat Talukdars' Act — Sale in execution of a 
decree upon a mortgage before the Act — Necessity of sanction oj the Governor in 
Council to the sale — Execution of decree— Sale, 

Certi^in ialukdari estate was mortgaged under a sankhat executed before the 
Gujarat Talukdars’ Act (Bom- Act VI of 1888) came into force. On the 22nd 
August, 1889 (i.e., subsequent to the Act coming into force), a decree was passed 
for sale of the mortgaged property. The decree was transferred for execution to 
the Collector, who refused to put up the property to sale without the previous 
sanction of Government as required by s. 31 of the Talukdari Act. 

Held, that s. 31 of the Act had no application to the present case. The 
son mortgage having been executed before the Act came into force, and left with 
its validity untouched by cl. 1 of s. 31, the ordinary remedy of the mortgagee to 
bring the property to sale was not taken away by that section. The sanction of 
the Governor in Council was, therefore, not necessary to the sale in execution of 
the decree on the mortgage. 

[R., 11 Bom. L.R. 1372 ; Expl., 22 B. 884 ; Doubted, 20 B. 665.] 


Second appeal from the decision of J. J. Heaton, Acting Joint Judge 
of Ahmedabad, in appeal No. 210 of 1892. 

[81] On the 22nd August, 1889, plaintiff obtained a decree for sale of 
certain talukdari estate which bad been hypothecated under a sankhat 
executed before the Gujarat Talukdars’ Act (VI of 1888; came into force. 


The decree was transferred for execution to the Collector of Abmeda- 
bad, who refused to put up the property to sell without the previous 
sanction of the Governor of Bomay in Council as required by s. 31, cl. 2, 
of Bombay Act, VI of 1888. 

The decree-holder thereupon applied to the Subordinate Judge of 
Dbandhuka, who bad passed the decree, praying for an order to the 
Collector to sell the property as directed by the decree. 

The Subordinate Judge rejected this application, on the ground that 

the decree sought to be executed having been passed after the coming into 

force of the Talukdari Act (VI of 1888). sanction of the Government of 

Bombay was necessary under s. 31, ol. 2. of the Act, before the property 

DOU d be sold m execution. He, therefore, declined to interfere with the 
Collector s order. 


This decision was upheld, on appeal, by the Acting Joint Judge, 
the High'crart'^ decision the decree-holder preferred a second appeal to 

Gokaldas Kahandas Parekh). for 

" Thria™ tfeAetlme into 

s^tL does net'kfffef , • T 1 ‘he 

alienation m;de before the 
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decree sought; to be executed is based on a mortgage*bond which was 
passed long before the Act came into force. Under that bond the 
mortgagee had a right to bring the property to sale. That right was not 
taken away by s. 31 of the Act. The principle laid down in Kalian Moti y. 
Pathubhai (1) [82] applies to the present case. The Act does not affect 
vested rights. Befers to Bai Hariganga v. Tulsidas (2) and Vinayah 
Moreshvar y. Baba Shanbudin (3). 

There was no appearan for the respondent. 
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JUDGMENT. 

Jardine, J. — The saw-mortgage was executed before Bombay Act, 
VI of 1888, came into force. The decree passed upon it and directing the 
sale of tbe immoveable property hypothecated bears date subsequent to 
the Act coming into force, which circumstance distinguishes the present 
case from Kalian Moti v. Pathubhai (1). 

The Courts below have held that the Collector is justified in declining 
to carry out tbe sale, on tbe ground that the sanction of tbe Government 
of Bombay required by the Act has not been obtained. 

Mr. Manekhshah contends that the principle of tbe above cited 
decision applies, the saw-mortgage being an incumbrance within the 
definition of a. 2 and left with its validity untouched by s. 31, cl. 1. We 
think that the inference is that the Legislature did not intend by that 
section to interfere with the ordinary remedy of the mortgagee, and we, 
therefore, must construe cl. 2 by the light of cl. 1 and exempt from the 
the operation of the latter clause alienations which the former is intended 
to leave valid. For these reasons we are of opinion that the sanction of 
the Governor in Council is not required to the sale under the decree 
obtained on the mortgage. We now reverse the orders of the lower Courts 
and direct tbe Subordinate Judge to dispose of tbe darkhast in accordance 
with this judgment. 

Order reversed. 


19 B. 83. 

[83] ORIGINAL CIVIL. 

Before Mr. Justice Starling. 

Hapizabai, Plaintiff v. Kazi Abdul Kakim and others,- 

Defendants,* [18th April 1893. J 

Beceiver—Adminislration suit— Receiver appoiyiUd where executor is in possession— 
Suit against executor where will not proved— Will of Mnhomedan testator— Parties 
—’Civil Procedure Code \XIV of 1682), s. 438. 

The tale of the Oourt of Ohancery, that a receiver will not bo appointed 
againet aa ezeoator uoless gross miecoaduot was showu, is not applicable to the 
case of an ezeoator ot the will of a Mabomedan. 

Where a Mahomedan testator bad by bis will appointed throe executors only 
one of whom had aoted and got possessioa of tbe estate, a suit by the testator’s 
widow for adminietiation of the estate was held sufficiently well constituted for 
the purpose of a motion for a reoeiver, although only tbe executor who bad 
aoted was made defendant, the other two executors not being parties to tbe suit. 


* Bait Ho. 183 of 1893. 
(3) F. J. (1887), 69. 


(1) 17 B. 269. 
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Qiutre whether it would not be necessary or advisable to add the said two 

executors before the suit came oa for hearing. 

Motion by the plaintiff for a receiver. The plaintiff was the 
widow of one Kazi Rahimtula, who died on the 28bh February, 1892, 
leaving him surviving herself (his widow), a son Kazi Ismail, and two 
daughters Fatmabai andNonbai. 

The plaintiff’s husband Kazi Rahimtula was the son of one Kazi 
Futtay Mahomed, who died in 1886. He left a considerable amount of 
property including a share in a printing and book-selling business, in which 
his son (Kazi Rahimtula) and his brother Abdul Karim (the first defendant) 
were his partners. He left a widow (Khatubai) and two children, viz.^ 
the plaintiff’s husband and a daughter Khatijabai, who died in 1891. At 
the time this suit was tiled, the estate of Kazi Futtay Mahomed was the 
subject of litigation (suit No. 282 of 1888), and an inquiry was proceeding 
to ascertain of what his estate consisted, and who were entitled to share 
therein. 

After the death of Kazi Futtay Mahomed, the partnership business 
above mentioned was carried on by his brother Abdul Karim (defendant 
No. 1) and his son (the plaintiff’s husband.) 

In March. 1833, the plaintiff filed this suit praying for administration, 
and that her husband’s estate might bo partitioned [85] between herself 
and her children. She stated that the first defendant Abdul Karim 
alleged that her husband had a left a will, but she did not admit that it 
was genuine, and in any event she denied that it was binding on her 
unless she elected to taka under it. She alleged that the first defendant 
had taken possession of all her husband’s property, and continued to 
carry on tiie business, and had opened another press which be was 
carrying on with monies belonging to her husband’s estate. 

She prayed {inisr 'xlia) for the appointment of a receiver to collect 
and hold possession of the estate of her husband Kazi Rahimtula. 

She obtained a rule calling on the first defendant to show cause why 
a receiver should not be appointed. The rule was argued on the 18th 
April. 

Lang (Advocate General) for the defendant showed cause. 

Inverarity and Jardine in support of the rule. 

The Civil Procedure Code (XIV of 1882), s. 538; Tagore Law 
Lectures, pp. 564, 567 ; and Macnaghten’s Mahomedan Law, p. 54, were 
cited. 


JUDGMENT. 

Stabling, .J.— This is a suit brought by the plaintiff, who is the 

widow of one Kaz. Rahimtula, against the first defendant, as his exeoutor, 
for administration of the estate in his hands, and for the delivery to her 

to them.‘“ of the deceased) of the property coming 

tafe char™^^^^^ be appointed to 

the 18th ApHl ® for argument on 

this suit was not nrnnorl'^*^^° on behalf of the first defendant was that 

persons as his exeen^m- ^ The deceased had appointed three 

persons as his executors, and only one was made a defendant hereto. In 
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:answer fcothia objection, a. 438 of the Civil Procedure Code (XIV of 1882) 
was quoted, which provides that executors who have not proved a will need 
not be made parties lo a suit brought by or against the executors. This, how- 
ever, is a Mahoznedan will, and, therefore, need not bo proved. But I think 
the principle of that section is applicable. Not joining in probate [85] 
is evidence that those not joining do not intend to intermeddle with the 
■estate, and there is no reason why those who do not intermeddle should 
he worried with suits concerning a matter in which they have no interest. 
In this case, the property seems to bo wholly in the hands of the first 
defendant, for in para. 13 of his affidavit of 12bh April, 1893, he sub- 
mits that no reason has been shown why the estate “ should not remain 
in my possession,” and the affidavits of his two co-executors Ahmed bin 
Essa Khaliffa and Pirhhai Damji do not lead me to the inference that they 
have taken possession of the estate ; but whatever else they have done, 
they have left that in the possession of the first defendant. Consequently, 
I think, for the purposes of this motion, that the suit is sufficiently well 
-constituted. I express no opinion, however, as to whether it may not be 
necessary, or at any rate advisable, to add the otuer two executors as 
defendants before the suit comes on for hearing. 

It was then argued that, as the first defendant is an executor, the 
Court would not appoint a receiver as against him unless gross misconduct 
-on his part was shown. It i.s quite true that the Court of Chancery will 
not appoint a receiver against an executor on slight grounds, because his 
appointment as executor shows that the testator, who must be assumed to 
have known bis cbaracter, had confidence in him, and the Court will give the 
fullest weight to that expression of confidence, and require a much stronger 
case to be made out for a receiver against an executor than against other per- 
sons. In England, however, where this is the rule, a testator by his will 
disposes only of what is absolutely his among the objects of his bounty ; he 
has, therefore, a right to choose who shall distribute that bounty among 
those who can claim only under the will. But a Hahomodan testator 
cannot bequeath more than ono-third of his property, iu any case, without 
the consent of his heirs, and the executor has not only to distribute tiiab 
one-tbird among the legatees, but also the remaining two-Lhirds amongst 
the heirs who claim adversely to the will; consequently there is not the 
same reason why the appointment by a Mahomedan testator of an execu- 
tor should receive the same consideration as the appointment of an 
executor by an English testator does in England. 

[80] Bearing these remarks in mind I will proceed to point out the 
effect that the evidence on affidavit has had on my mind. At a very early 
stage I find correspondence about the difficulty the legal advisers of the 
plaintiff have had in getting access to her, and complaint is mado of the 
-obstruotiveneBS of a sepoy who is placed at the entrance of the house. The 
executor says he was put there by the testator during his lifetime. 
Possibly, but now he must be continued by tho first defendant; that 
clearly appears from his letter of 21st February, 1893, aud it also appears 
from bis letter of 30tb September, 1892, that be has approved of the sepoy, 
on one oooasion at least, preventing tho plaintiff's legal advisershaving 
oommunioatioD with her. The impression tho whole correspondence on 
this point leaves on my mind is that the first defendant is not anxious 
that the plaintiff should be encouraged or helped to assert her legal rights, 
hod, without perhaps absolutely ordering the sepoy to stop people from 
^oisg to see her, has encouraged him in being as obstructive as possible. 
*Tbo plaintiff has a perfect right ta assert any claim she may have at law, 
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1893 and also is entitled to see her legal advisers whenever she chooses without 
April 18. any obstruction on his part, and the fact that the first defendant tries to 
put obstacles in her way of so doing does not impress me in his favour. 

Original The next complaint made against the first defendant is the monthly 
Civil, amount of mouey which he is paying to the plaintiff, which he defends on 
— the ground that she is getting for the maintemnce of herself and infant 
19 B. 83. what she got during her husband's lifetime. But the plaintiff’s 

position is now changed. She is entitled not merely to maintenance, but 
is the absolute owner of one-eighth of her husband’s property, and that she 
has a right to receive ; whereas the whole tone of the first defendant s 
affidavits shows that, like most males in this country, ho seems to have an 
idea that females ought not to have the absolute control of their property 
and are not to get more than maintenance, or certainly not more than th® 
chief male in the family chooses they shall receive. 

In considering this point, I take into account the fact that there is 
some litigation going on in another suit which may diminish the amount 
of the estate of the deceased ; but, as far as I could [87] gather during 
the argument of the case, that suit can only affect two houses and a portion 
of the book-selling and printing business. Consequently it seems to me 
quite possible, and if so, proper, that the plaintiff should receive some 
amount of income (the calculation cf how much does not seem to involve 
much difficulty j as her own ; yet the first defendant in paragraph li of his 
first affidavit alleges that no division of the deceased’s estate can be made 
until that suit is brought to a final close. Probably no final division can 
be made till then, bub that is no reason why no division at all should 
be made at the present time. All these acts of the first defendant are 
facts from which, it seems to me, some inference may be drawn that in 
the hands of the first defendant the property of the deceased may 
be wasted before the time for final division arrives, though I do nob think 
I should on such grounds alone deprive the first defendant of the control 
of bis testator’s estate. 

Lastly, there is the charge about the partnership ’carried on by the 
deceased and the first defendant. Now I cannot come to a definite 
conclusion that the first defendant has actually been misapplying any 
portion of the stock, though admitting, as be does, that be has been 
removing a portion of it, his explanation is not satisfactory, consisting only 
of general statements, whereas it was in his power to have given a detailed 
account of what was done with each parcel of property which left the 
partnership shop. A more serious matter, however, is the fact that before 
he has wound up the business, he has opened on bis own account another 
shop of the same description, the natural result of which will be that he 
will attract the former customers of the partnership to his own shop, and 
thus entirely destroy the value of the goodwill of the partnership businessi 
the share of the deceased in which ought to have formed a portion of his 
estate. This conduct is certainly not allowable in an executor who is 
bound to preserve his testator’s estate. 

Taking all the facts of the case into consideration I think I must come, 
on the whole, to the conclusion that there is danger that the estate of the 
deceased will be wasted in the hands of the first defendant, and that this 
is a proper case for the appointment of a receiver. 

[88] Attorney for plaintiff : Mr. K. D. Shroff. 

Attorney for first defendant : Messrs. Little, Smith, Nicholson and 
Bowen. 

Attorney for the other defendants : Mr, K. D. Shrojff. 
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ORIGINAL CIVIL. 
Before Mr. Justice Farran. 


In re Jehangir B. Karani it Co., Limited. 

Hormosji Rustomji Dasar and others (Petitioners) V. Pestonji 

EDALJI IlHARWAJt AND ANOTHER (Eespondcnts). 

[6th September, 1891.] 

CompaMj — Voluntary winding up—Inqrdry into conduct of liquidaiors — Indian 
Companies Act (VI of 1882), s. '2\\— Practice— Procedure. 

Where contributories of a company in voulntary liquidation complaia of tho 
conduct of liquidators in the winding up, and desire an inquiry under s. 214 of 

fche Indiao Companies Act (VI of 1882j, the proper procedure is by summons in 
chambers. 

Where it is sought to make an officer of a company liable for misapplication of 
the funds of a company or for misfeasance or breach of trust in relation to its 
affairs, the sum sought to be recovered should be definitely stated in the summons, 
and the grounds upon which the application is based should be fully and 
adequately set out in an affidavit or affidavits. 

RuLE7i{si to set aside an ex parte order dated 19th July, 1894, made 
under s. 214 of the Indian Companies Act (VI of 1882ji directing an 
inquiry into the conduct of liquidators, &c. The Jehangir B. Karani Co., 
Limited, was registered as a joint stock company in 1892, and carried on 
the business of book-sellers and publishers, &c. On the 23rd May, 189-1, 
the company went into voluntary liquidation, and Pestonji Edalii Dharwar 
and Sorabji Kaikbosru Patuk were appointed liquidators. 

On the 12th July, 1894, the petitioners presented a petition to the 
High Court complaining of the conduct of the liquidators, alleging that 
they bad sold a considerable portion of the company’s property very much 
below its proper value, and bringing other charges against them in 
connection with the said sales. The following clauses of the petition set 
forth the petitioners’ case : — 

14 Your petitioners are at a loss to account for the extraordinary 
conduct of the liquidators aforesaid in selling the company’s assets at the 
ridiculous prices aforesaid. Before doing so they did nob cause any 
valuation or inventory of the assets to [89] be made, or invite any tenders 
or advertise, nor did they call any meeting of shareholders or creditors to 
consult them or ascertain their wishes ; and if the said sales are bona fide 
sales, which your petitioners do not admit, your petitioners say that the 
conduct of the liquidators amounts to gross negligence and misfeasance on 
their^part and is a breach of trust reposed in them. 

15. Your petitioners say that there are 37 shareholders in the said 
company. The creditors of the company have claims amounting to 
Rs. 65,000, or thereaboufs, out of which creditors to the extent of 
Rs. 20,000 or thereabouts being secured creditors have been paid off, and 
creditors bo the extent of Rs. 14,000 are in England. All the creditors of 
the said company, your petitioners believe, support this application. All 
the independent shareholders also, your petitioners believe, support it.” 

The prayer of the petition was as follows : — 

(l) That this Honourable Court will exercise, in the case of this 
company, all the powers which this Court might exercise if the said com- 
pany were wound up by the Court, and in particular will exercise the 
powers given by s. 214 of the Indian Companies Act (VI of 1882L 
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“(2) That this Honourable Court will examine into the conduct of 
the said Pestonji Edalji Dharwar and Sorabji Kaikhosro Patuk in and 
about the matter of the sales aforementioned, and ■will compel them to 
eontribube such sums of money to the assets of the company by way of 
compensation in respect of the misfeasance or breaches of trust com- 
plained of by your petitioners as this Honourable Court thinks just.” 

On the 19th July the pebition^rs obtained an ex parte order directing 
an inquiry in chambers into the conduct of the liquidators with regard to 
the sales mentioned in the petition, “ and as to what sum or sums of 
money (if any) the said liquidators should be compelled to contribute to 
the assets of the said company by way of compensation in respect of 
misfeasance.? or breaches of trust complained of in the said petition.” 

On the 30bh July, 1894. the liquidators obtained a rule nui to set 
aside the above ex parte order. 

The rule now came on for hearing. 

Lang (Advocate-General) for the liquidators in support of the rule : — 
The order of the 19bh July was obtained ex parte, and without any notice 
to the liquidators of the charges made against them. The procedure is 
wrong. The petitioners should have taken out a summons, and the 
case should have been heard on afiSdavirs filed by both parties before any 
order was made. There is no precedent for such an order. He referred 
to ss. 162, 182 [90] and 214 (1) of the Indian Companies Act (VI of 1882) 
and the corresponding sections of the EogUsh Act, viz., ss. 115, 138 and 
165 ; Lindley on Companies (oth ed.), p. 97 ; Rules 78 and 79 under the 
English Companies Act. 

Inverarity, for the petitioners, showed cause: — Under s. 214 of the 
Indian Oompauios Act (VI of 1882) the person proceeded against is not 
entitled to notice. To get an order under that section it is only necessary 
bo satisfy the Court that there is a prima jade case against the persons 


(1) Indian Companies Act (VI of 1882). ss. 182 and 214 : — 

lb2 Where a company is being wound up voluntarily, the liquidators or any con- 
tributory of the company may apply to the Court to determine any question arising in 
the matter of such windinp-up, or to exercise, as rtspe.'its the enforcing of calls or in 
respect of any other inatter, all or any o' the powers which the Court might exercise if 
the company were being wound-up by the Court. Any such application may be made 
by motion. Tbe Court, if satisfied that the determination of such question or the 
required exercise of the power will be just and beneficial, may accede, wholly or partially, 
to such application, on such terms and subject to such conditions as the Courts thinks 

fit, or it may make such other order or decree on such application as the Court thinks 
just. 

214 Where, in the course of tbe winding-up of any company under this Act, it 
appears that any past or present director, manager, official or other liquidator, or any 
ollicer of such company, has misapplied or retained in bis own hands, or become 
iiaole or accountable for, any monies of the company, or been guilty of any misfeas- 
ance OP breach of trust in relation to the company, the Court may, on the -application 

creditor or contributory of the Company, notwithstanding 
that the ofience 18 one for which the offender is criminally responsible, examine into 
the conduct of such director, manager, or other office:-, and compel him to re-pay any 
monie:^ so misapplied, or retained, or for which such officer has become liable ot 
accounlable, together with interest after such rate as the Court thinks just, or to con- 
^ sums of money to the assets of tbe company by way of compensation in 

thinks^ misapplication, retainer, misfeasance or breach of trust, as tbe Court 

company ia not. as such, an officer within the 

meaning of this section. 


Explanathn 7/.— Proceedings cannot be taken 
representatives of a deceased officer. 


under this section against the 
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charged— Sirinfler’s case (l). In prooeet^iogs under s. 115 of the English iHU 
Act no noGice IS given to the person against whom the order is applied SEn. g. 
for. Section -i 14 of the Indian Act gives a creditor a right to such 
order. The ^ghsh rules do not apply in India. He [911 referred Ouigtnal 
to In re Gold Company [2)- Be Sir John Moore Gold Mining Company (3). Civil 
Lowndes, for English creditors on the same side. — 

JUDGMENT. 


FaRRAN. J. In this matter the Advocate-General obtained a rule 

mst on the 30bh July last to set aside an order made on the 19bh idem 

directing an inquiry into the conduct of the liquidators of the company 

under s. 2U of the Imuan Companies Act (VI of 1882). on the ground that 

It was improperly made without notice to the liquidators and otherwise 
than on affidavit. 

The point involved is of little importaneo. and. though it was ar^med 
at considerable length, of no difficulty. Ic involves merely a questio°n as 
to the proper procedure to be adopted in order to enable creditors and 
contributories of a company to put the Court in motion under s 214 

Though the company is in course of voluntary liquidation, the Court, on 

Its aid being invoked by the liquidators or contributories, is enabled by 
8. 182 to determine questions and to exercise powers given by the Act to 
the same extent as if the company were being wound up bv the Court or 
under its supervision. This section has been interpreted by the Courts in 
England in the broadest and most extensive sense. In In re Union Bank 
of Kingston-ut>on-Huil{4:) Sir George Jessel. M. K.. said : “ In a voluntary 
windmg-up. a liquidator may apply to the Court to decide anv question 
fairly arising in the winding up, and it is much cheaper to bring it before 
me by way of motion than by an action, 809-10.” 

It was at one tiine a question whether the Court would exercise the 
stringent powers conferred by s. 214 in the case of a comnany being volun- 
tarily wound up, but that doubt was set at rest by Ranees case (5j, where 
the Court of appeal, reversing a decision of the Master of the Rolls, made 
an order, in the case of a company being wound up voluntarily, that one 
of its past directors should repay a sum of £125 to the company. That 
case is also important as showing how^ the Court’s aid is invoked in such a 
case. There the liquidator took out a summons to have it declared that 
Mr. Ranee was liable to pay the sum in question, [92j and asking for an 
order that he should pav it. The same course was adopted in In re National 
Funds Assurance Co. (6), where a summons was also taken out. This was 
a compulsory winding up. In the ease of lure British Corporation (7), 
leave to serve a summons in Scotland, taken out under the section in 
question, was granted. Mr, Palmer in his work (p. ^^08, 4th ed.) states 
that the application was usually made by summons. The form is given at 
p. 809. I have examined all the cases in the Law Reports cited by Mr. 
Palmer under the section, and find that in all of them (a very largo number), 
where the nature of the proceedings is indicated (except in Stringer's, 
case, where the application was upon notice of motion) they were hv way 
of summons. It may, therefore. I think, be taken tliat the practice in 
the Supreme Court in England under the Act of 18G2 was to initiate pro- 
ceedings under s. 214 by Kuramons. Throughout this judgment 1 refer to 
the sectio ng by their numbers unde** the Indian Act (VI of 1882). 

(Ij L. R. 4. Oh. 475. (2| 12 Oh. D. 77. (3) 25 W. R. 900. 

(4) 13 Ch. D. 808. (5) L.R. 6 Ob. 101. (6) 10 Ch. I). 118. 

(7) 6 Ch. D. 749. 
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Tho wording of the section corresponding with s. 214 was altered by 
the Act of 1890, and under it rules have been framed (Rules 78 and 79) 
which provide that in Courts other than the Supreme Court, application 
under the revised section shall be by motion (after eight days’ notice), 
while in the Suoreme Court the old practice of taking out a summons is to 
be observed. There can now be no question as to the English practice. 
The case of In re Gold Company (1), cited by Mr. Inverarity, shows that 
when proceedings allowed by s. 182 of the Indian Act are initiated by 
contributories, notice to the liquidator ought to be given, as prima facie he 
is, as it were, domiims litis, and is presumably the most proper person to 
conduct the proceedings. When the proceedings are, however, taken 
against the liquidator himself, it may be presumed that he does not desire 
to initiate them himself, and in such a case it is not, therefore, necessary 
that lie should have notice beyond the notice given by the service of the 
summons upon him. It might have been thought, having regard to the 
closing provision of s. 182 of the Indian Act, that the Court, before issuing 
a summons under s. 214, should give its leave [93] or sanction to such 
proceedings being taken, — beyond I mean the sanction involved in the 
issuing of the summons itself. This is not so. I cannot find in the 
English cases any trace of the Court, when its assistance is invoked under 
s 182, to put in force the provisions of s. 214, making any preliminary 
order or even giving any preliminary sanction. In Rance*s casein), where 
the application of s. 214 to the case of a voluntary liquidation is so fully 
discussed, the Court does not suggest the necessity of such preliminary 
order or sanction. The reason is this. The section (182) provides that “ the 
Court, if satisfied that the required exercise of power will be just and bene* 
ficial, may accede, wholly or partially, to such application on such terms and 
subject to such conditions as the Court thinks fit, or it may make such other 
order or decree on such application as the Court thinks just,” It is thus 
in a certain sense a discretionary jurisdiction given to the Court. The 
section (182) does nob give the applicant an absolute right to call on the 
Court to exercise its powers. It is, therefore, fit and just that the person 
attached, on the return of the summons taken out against him, should 
have an opportunity of showing not only that be has a good defence upon 
the merits, but also that there are peculiar circumstances in the case ; that 
it would involve him in some peculiar hardship if the claim against him 
were to bo tried in this summary way; which would render it unjust to 
put the powers of s. 214 in force against him. If an ex parte order has 
already been made under s. 182, that an inquiry shall take place under 
s. 214, the Judge hearing the summons would be deprived of his power to 
hear the person sought bo be charged in support of such an objection. 
He would be robbed of his discretion. The case In re Gold Company (l) 
relied on by Mr. Inverarity, and the cases of In re Silkstone, etc., Coal and 
Iron Company (3) and In re Metropolitan Banhi^), all decided upon s. 162, 
are different. They are cases in which the order of the Court was to 
examine a witness, an officer of the company, in relation to its affairs. 
Such an order may be made ex parte, and the persoo to be examined has, 
as a rule, no right to object to bis being examined. In such cases the 
Court, making [94] the examination order, considers beforehand (since it 
IS an ex parte order) whether it is just and beneficial to make it, and 
often imposes limits and conditions upon the person applying for it. 


(1) 12 Ch. D. 77. 

(3) 19 Ch. D. 118. 


62 


(2) L, R. 6 Ch. 104. 
(4) 16 Ch. D. 139. 



X.] 


In re JEHANGIR b. karani & CO. 19 Bom. 95 

For these reasons I consider that the order made on the 19th of July 
last was not warranted by the English authorities and ought not to have 
been made in the form m which it has been drawn up. When I made the 
order. I made it in terms of the petition. The order as drawn up goes 
beyond these terms, but I do not think that I ought to have made the 
order even in the terms of the petition. Although I consider that, for 
the reasons I have given, there was no necessity for an aoulication 
such as that made on the 19th of July at all. and that a summons taken' 
out in accordance with the practice in England, or a rule applied for on 
notice, would have been sufQcient, I am not prepared to say that it wag 

preliminary leave to institute pro- 
I shall not, therefore, discharge the order of the 
lyth July, but amend it by ordering that the petitioners beat liberty 
to take proceedings under s. 214 in respect of the matters referred to 
in their petition. Such an order determines nothing against the lioui- 
dators, and is such as can be properly made ex parte. It should not* be 
served on the liquidators. Though the practice in England is, as I have 
shown, well established to take out a summons in the Supreme Court, 
or, in other Courts, a rule upon notice in cases like the present, each 
founded upon proper materials, the practice in this Court is not equally 
uniform, and there is no rule to guide practitioners. Petitions in some 
cases have been presented, and in others summonses have been taken out. 

I cannot, therefore, say that a petition in the present instance was erroneous. 

I shall, therefore, now simply accept it and set it down for hearing in 
chambers on some future day. 

I would at the same time point out that where it is sought to make an 
officer of a company liable for misapplication of the funds of a company, or 
for misfeasance or breach of trust in relation to its aii'airs, the sum sought to 
be recovered should be definitely stated in the summons, and the grounds 
upon which the application is based should bo fully and adequately set 
out in an affidavit or affidavits. The position taken up by the petitioners 
[93J in the 7th paragraph of their affidavit is, in my opinion, quite 
untenable. They say if all the matters are allowed to Ijo disclosed on 
affidavits, the principal object of the enquiry would be frustrated. The 
various points upon which the liquidators, and other persons whose evid- 
ence is important, have to be examined, and the facts which have to be 
proved, would become known to them, which, under the circumstances of 
this case, should not bo allowed to be done.” 

In Stringer's case fl), Selwyn, L.J., in pointing out why the Courts 
should not decline the exercise of the summary jurisdiction given by the 
Companies Act, uses the following words. (His Ijordship bore quoted the 
words, p. 484, and the observations of Giffard, L.J., in tlio same case, 
p. 494.)^ These observations show the spirit in which proceedings under 
the sections in question (as in all other litigation in liritish Com ts) should 
be conducted, openly and fairly with full notice to the persons charged of 
the faets and circumstances upon which the petitioners rely, and of the 
points and grounds upon which they propose to re.st their case. I must, 
^erefore, direct that they support their application by affidavit or affidavits. 
This or these will be answered by the liquidators, and the case will then 
come on in chambers and be heard much as though it were a suit. This 
IS ID accordance with the 96th rule under the Companies Act. That and 
^ule 10 of the High Court Buies seem to show that a summons rather 
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than a rule upon notice is the proper procedure in such a case as this. A 
petition is more properly presented when the direction of the Court is 
sought upon admitted facts, than when a hostile order is applied for upon 
disputed materials. 

The order, then, will bo that the order of the 19th July be varied by 
substituting, for the words “ that an enquiry be held in chambers on 
Thursday, the 2nd day of August next, at 10-30 A. M., into the conduct of," 
the words “ that the petitioners be at liberty to take steps under s. 214 of 
the Companies Act to determine the liability (if any) of.” The petition 
will be accepted and referred to chambers. The hearing of it will be fixed 
by the [96] Judge in chambers after the filing of the affidavits. The 
petitioners must pay the costs of this rule. 

Attorneys for the petitioners : Messrs. Pestanji, Rustim and Kola, 

Attorneys for the liquidators ; Messrs. Craigie, Lynch and Owen. 

Attorneys for the English creditors: Messrs. Turner and Hemming. 

19 B. 96. 

ORIGINAL CIVIL. 

Before Mr, Justice Starling. 

JaganntaH Ramji iPetitioney) .* [23rd September, 1893.] 

Guardian and Ward— Minor— Power of Court to appoint guardian of person and estate 
of a minor — Power of guardian to sell yninor's property. 

Tbe power of the Court of Chancery to aopoiot guardians to infants, whether such 
infants have property or not, is possessed by the High Court. 

Queere, whether a guardian appointed by the Court (except under some special Act) 
has any authority to sell the property of bis ward unless the express sanction of the 
Court is given. 

In chambers. 

The petitioner presented his petition praying that he might be 
appointed guardian of the person and property of his two minor sons 
Damodar Jagannath and Bhaskar Jagannath, and that he might be 
empowered to mortgage certain family property. 

Tbe petition stated that he and his two minor sons were joint in 
food, worship and estate, and resided together in Bombay ; that they 
were possessed of certain ancestral immoveable property described in the 
schedule to the petition ; that the petitioner had incurred costs, amounting 
to about, Es. 800, in a suit which was still pending ; that he was indebted 
to various I. ersons and bad no moveable property wherewith to pay the 
said debt ; that the creditors were pressing for payment, and that unless 
paid tlv^y would tile suits to the detriment of the family. He further 
stated that subject to the sancti-m of the Court he had [97] contracted 
for a loan of Rs, 1,500 on the mortgage of the said immoveable property, 
ana he, therefore, prayed, as above stated, for the sanction of the Court. 

Lang vActing Advocate-General) presented the petition and cited Be 
Jatram Luxmon{l). 

JUDGMENT. 

Starling, J. The petitioner in this case, Jagganath Ramji, has 
t wo minor sons Damodar and Bhaskar, and the t hree together constitute^ 

• Miscellaneous No. 770, 
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a joint and undivided Hindu family possessed of ancestral immoveable 
property and also of some moveable property, but none which apoarenfcly 
is available to pay off certain debts which the petitioner has incurred. 
These seem to me prirnd fdcie to be debts properly incurred for the baoeiifc 
of the family, and such as would justify the petitioner in selling or 
mortgaging the family property in order to pay them. The petitioner has 
arranged to raise a mortgage on the family property for the purpose of 
paying them, and now petitions the Court to appoint him guardian of the 
persons and estate of his minor children and to sanction the mortgage in 
order that he may be able to raise the money at a lower rate of interest 
than he would otherwise be able to do. 

When the petition was presented to me in chambers I refused to 
accept it, or make any order on it, as I considered that under the circums- 
tances the petitioner had full power to mortgage the property himself, and 
that, as I did not feel I ought formally to sanction the mortgage without 
a much fuller enquiry which would cause additional expense bo be 
incurred, the appointing him as guardian would certainly give him no 
further power than he originally possessed as the father of an undivided 
Hindu family, but might possibly lead the mortgagee to think that he had 
fuller powers. The petition was, however, presented to me again by tlie 
Acting Advocate General, who called my attention to the case of Jairam 
.LwaJwonCl), in which a similar order, — with soma doubts, however, as bo 
its (propriety — was made by Farran, J.) After hearing his argument, I 
reserved judgment, and consulted the Chief Justice on the matter, as I felt 
it was desirable that some definite rule should be laid down on which bo 
act in these cases which are becoming somewhat numerous. 

[98] There is no doubt that the (jourt of Chancery has always had 
the power of appointing guardians bo infants on a proper case being made 
out, whether such infants have property or nob — see Re Spence, (2) Re 
Fynn (3) — though it is ordinarily not necessary for a Court to interfere 
incases where there is no property— PTeifesfey v. Duke of Beaufort 
This power was possessed by the Supreme Court of Bombay under its 
charter, and was, amongst other powers, preserved to the High Court by 
the 24 and 25 Viet., c. 134, a. 9 ; and the Guardians and Wards Act VIII 
of 1890 also reserves the same power to the High Court. Consequently, 
I consider I have the power of appointing the petitioner guardian of the 
persons and estate of bis two minor children, and I do so. 

As to sanctioning the proposed mortgage, I understood the Acting 
Advocate General to say that he did nob now ask for that ; but under any 
circumstances 1 do not consider I could grant that sanction without fuller 
information as to the means of the petitioner and the nature and amount 
of the moveable property of ths family than is afforded bo me in the 
petition, for it may be (I do not say it is) the case that the petitioner is 
in receipt of a comparatively large income by way of salary, in addition 
to the income of the immoveable property, which he has been squander- 
ing and thus the necessity of borrowing money for proper purposes has 
arisen. The Court of Chaucery has always exercised a very rigid scrutiny 
over the dealings of a guardian with the property of his ward. In 
paniell’s Chancery Practice, Cb. XXTX, s. 5. part 3, it is said : “ There 
is some difficulty in determining with precision the extent of the authority 
which is possessed by a guardian of the estate of an infant, who has 
been appointed by the Court of Chancery,” and that doubt, except so far 

(1)163. 634, (2) 2 Phil. 247 (363). (3) 2 Dag. & 8m. 467 (481). (4) 2 Russ. 1 (20, 21). 


BX>9 



1893 

BeP. 23. 

Original 

Civil. 

19 B. 96. 



1893 

BEP. 23. 

Original 

Civil. 

19 B. 96. 


19 Bom. 99 Indian decisions, new series [YoK 

aB it has been removed by Eoglisb statutes, still seems to be in existence. 
The whole of part 3 is devoted to discussion of the powers of guardians 
in the management of the property of their wards, and from a perusal 
of it, it seems to me very doubtful whether a guardian appointed by the 
Court (except under some particular Act) has any authority to sell the 
property of his ward, unless of course the express sanction of the Court 
is given. The result of my granting this application, so far as I have 
granted it, will [99] be. as Farran, J., says in the above case, to leavo 
the guardian to do on his own responsibility what be thinks right and 
proper under the circumstances of the case. 

Attorneys for petitioner: — Messrs. Mulji and Raghowji. 


19 B. 99. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr, Justice M. G. Ranade, 


Mahadev Balvant and another (Original Plaintiffs), Appellants v, 
Lakshman Baevant (Original Defendant), Respondent.^ 

[1st February, 1894.] 

Hindu Law — PariUion — Swii by minors for partition — In what cases such a suti can 

Malversation, 

Under the Hindu law a minor on-parcencer cannot sue for partition unless hU 
interests are likely either ^X) to be advanced thereby, or f2) protected from danger. 

Where an adult oo-parcener has taken up a hostile position to the interest of 
minor co-parceners and denied their rights, or sets up his own independent title, 
or where the minors live separately and the adult co-parcener does not support 
them, in all these cases, it is in the interest of the minors that their share shall 
be partitioned and set apart. 

The plaintiffs, who were minors, sued by their next friend for a partition of 
their ancestral property in the possession of their step brother, the defendant. It 
appeared that soon after their father’s death disputes and differences arose bet- 
ween plaintiff’s mother and their step-brother, which led to their separation in 
food and residence. The defendant managed the family property, but did not 
support the minors out of the rents and profits thereof. Hence the suit, 

Held, that though no malversation was alleged or proved, the allegation, in the 
plaint, of disputes and separate residence and defendant’s failure to support the 
plaintiffs were suflBcient to justify the Court in permitting the plaintiffs to main- 
tain the suit. 

ER., 19 B. 309.] 

Appeal from the decision of Rao Bahadur Cbunilal Maneklal, First 
Class Subordinate Judge of Poona, in suit No. 382 of 1889. 

Suit for a partition of joint family property. 

One Balvant Karandikar died on 23rd April. 1886, possessed of 
considerable moveable as well as immoveable property. He left behind 
him a widow by name Jaukibai. two minor sons (the plaintiffs) by Janki^ 
bai, aod an adult son (the defendant) by his first wife. 

Within a few months after Balvant’a death, disputes arose in his 
family, in consequence of which Jankibai and her two minor [lOO] sons 
separated from the defendant in food and residence. The defendant took 
possession of the whole of the family property, both moveable and 


• Appeal No. 146 of 1892. 
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In 1889 the minor sons of Balvantrao brought this suit by their next 1894 
friend to recover by partition their two-thirds share of the family property Feb i 
alleging that their step-brother, the defendant, had after their father’s — 
death taken possession of the whole of the ancestral property, moveable Appel- 
as well as immoveable, and bad refused to support them out of tho rents LATE 

and pro6r.s of the estate in his hands. The plaintiffs also asked for an Gtvil 

account of the income of the property since the date of their father's death. ' 

The defendant pleaded {inter alia) that plaintiffs' mother Jankibai 19 B. 99. 
had taken away cash and ornaments belonging to the family of the total 
value of Rs. 10,000, which should be brought into hotchpot ; that he had 
no objection to a partition of the property in dispute, except a house, 
which he had redeemed with funds belonging to bis deceased mother and 
forming part of her stridhan, and that the plaintiffs were bound to contri- 
bute their share of the mortgage-debt which had been thus paid off. 

The Subordinate Judge dismissed the suit on a preliminary point, 
holding that under the Hindu law the minors were not entitled to sue for 
partition without showing that their interests in the joint property would 
be seriously prejudiced if a partition were not forthwith ordered. 

The following extract from his judgment gives the reasons for dis- 
missal of the suit : — 

This suit seems to have hsQu filed either in ignorance or in forget- 
fulness of the salutary rule of Hindu law, which does not allow of partition 
at the instance of a minor co parcener without good grounds to believe 
that the minor co-parcener’s interests in the joint family property would 
be prejudiced seriously if a partition were not forthwith decreed. The 
plaint discloses not a single ground to satisfy the requirements of the 
Hindu law on this point. The officer who registered the plaint seems to 
have taken no notice of this material omission. The defendant’s pleader 
did not raise the point in his kaifyat, and my predecessor in office did 
not raise that issue. At the close of the trial, however, the defendant’s 
pleader saw the point and asked for a short time to enable him to find 
authorities on the subject. In addressing the Court both pleaders argued 
the point, and the defendant’s pleader cited some authorities in support of 
his contention. He cited I.L.R. 8 Calc., 537 ; S.A No. 148 of 1871 ; and 
3 Mad. H.C. Rep., 94. The rule of Hindu law, upon which the defendant’s 
pleader has [lOi] relied, is so well known that it does not require the help 
of any decided oases. A minor is unfit to attend personally to his affairs, and 
bis (minor’s) estates must be managed by somebody else. The Hindu law 
under the circumstances wisely presumes that a manager of a joint Hindu 
family is the best person to be entrusted with the management of the shares 
of the minor members of that family, and until and unless this presump- 
tion is rebutted by strong evidence showing that the interests of the minor 
members cannot be safely entrusted to the manager of the joint family, 
the law will not allow a partition at the instance of a minor co-parcener. 

Such being my view of the law applicable to this case, and the plaint being 
altogether silent as to the existence of any of the grounds required by 
Hindu law, I proceed to see whether the evidence has made out a case 
lor the sustenance of a partition suit on behalf of the minor plaintiffs. 

* * * * 

There is not a shadow of ground to contend that defendant bas 
been guilty of mismanagement or malversation or bas done anything which 
has prejudiced or is likely to prejudice the interests of the minor plaintiffs. 

I dismiss the plaintiffs’ suit with costs.” 
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Against this decision the plaintiffs appealed to the High Court. 

Shivram Vithal Bhandarkar, for appellants . — The lower Court 
has rejected the plaintiffs’ claim for partition on a technical point which 
is not to be found in the pleadings, or covered by any of the issues in the 
case. The lower Court holds that a minor cannot demand partition unless be 
alleges and proves mismanagement or malversation on the part of the adult 
co-parceners. We contend that this is an erroneous view and is not warrant- 
ed by any texts of Hindu law. The rule is correctly laid down in placitum 
541 of Colebrook’a Digest, Vol. III. If a minor’s interests are likely to be 
prejudiced by the property being left in the bands of the adult co-parcener, 
be is entitled to claim partition — Thangam Piilai v. Suppa Pillai {!). See 
also Kamakshi Ammal v. Chidambara Reddi (2). We go further, and say and 
contend that if a minor would benefit by partition, the Court would allow 
it, even though no specific act of malversation be alleged against the 
adult co-parcener — Govind Ramchatidra v. Moro Raghunath (3). Eefers to 
Damoodur Misser v. Senahuity (4) ; Svamiyar Pillai v. Ckokkalingam 
Pillai (5) ; West and Buhler’s Digest {3rd Ed.), pp. 674, 815 ; and Mayne’s 
Hindu Law (5th Ed.), s. 435. In the present case [102J the minors have 
been excluded from all participation in the income of the family property 
ever since their father’s death. The defendant is their step-brother. Their 
interests are not safe in his hands. A partition is, therefore, not only 
desirable, but necessary, to protect their interests. 

Daji Abaji Khare, for respondent : — There is no allegation in the 
plaint that the minora’ interests would be prejudiced by the property being 
left in our hands. The lower Court has found that we are not guilty of 
mismanagement or malversation, or have done anything which is likely 
to prejudice the minors’ interests. That being so, the minors are not 
entitled to claim partition — Damoodur Misser v. Senahuity (4) ; Alimel 
Ammal v. Aruna Chellam Pillai (6) ; West and Buhler (3rd Ed.), 74, 76 ; 
Mayne’s Hindu Law (5bh Ed.), ss. 400 and 432; 2 Vyavastha Darpan, 
338. A partition, like a contract, depends upon the agreement and consent 
of all parties concerned. A minor cannot give such consent. The sove- 
reign as parens patriot acts for him, if his interests are in danger. This 
is a condition precedent to a minor’s suit for partition. This objection to 
the suit was not indeed taken by the defendant in his written statement. 
But as it goes to the root of the case, the Subordinate Judge was competent 
to raise it of his own motion. 

JUDGMENT. 

RanaDE, J. — In this case the minor plaintiffs by their next friend, 
brought a suit for a partition of their paternal property against their step- 
brother, the defendant. Defendant tiled a written statement, in accordance 
with which issues were laid down, and evidence received in regard to the 
same. The lower Court, however, disposed of the suit on a somewhat 
technical point of law, not raised by the defendant, and not involved in 
the issues, namely, that, under Hindu law. minor oo- parceners cannot sue 
for partition without showing good ground to lead the Court to believe 
that the minor co-parceners' interest in the joint property would be seri- 
ously prejudiced if a partition were not forthwith decreed. The lower 
Court held that plaintiffs failed to show that defendant was guilty either 
of mismanagement or malversation, or that he had done anything which 


(2) 3 M. H. C. R. 94. 
(6) 1 M. H. 0. R, 105. 
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prejudged, or was likely to prejudice. [103] the interests of the minor 1894 
plaintiffs, and on this ground, plaintiffs’ claim was dismissed with costs. Feb. i. 

The chief point argued before us by the appellants’ pleader related to * “r 
this view of the lower Court that the manager of a joint Hindu family is 
the best person to be efttrueted with the care of the interests of its minor 
members, and that partition should not be allowed unless this presumption CIVIL, 
was rebutted by strong evidence showing that the minors’ interests could 
not be safely entrusted to the managing member. The lower Court ‘ ‘ 

appears to have assumed that the presumption mentioned above cannot 

be rebutted unless malversation is proved. In one place it is stated in 
the judgment that " there is nothing to show that defendant has made 
away with any of the moveable property, and in the absence of suck proof, 
the partition suit will not lie," 

It appears to us that the lower Court has placed a too narrow 
construction on the rule of the Hindu law referred to by it. It is true 
some of the earlier decisions required proof of malversation or mismanage- 
ment ; but the more recent decisions have laid down both a positive and 
a negative test, namely, that no suit by a minor co-parcener for partition 
should be allowed, unless his interests are either likely (l) to be advanced 
thereby, or (2) protected from danger. The decision in Svamiyar Pitlai 
V. Ghokkalingam Pillai (1) no doubt states malversation as the ground 
which should be proved before a minor’s suit for partition can be allowed. 

In Kamakski Ammal v. Chidamhata lieddi (2), however, the Madras 
High Court took note of Sir T. Strange's dictum and the case in the first 
volume, and ruled that there was no foundation in Hindu law for the 
position that an infant cannot claim partition except when” malversation 
is proved. The true doctrine laid down in that case was that an action will 
not lie “ unless there is something clearly indicating that the interests of 
the infant will be advanced by partition.” The test laid down is thus 
whether or not the suit was for the benefit of the minor. This view of 
the Madras High Court was re-affirmed by it in Thangam Pillai^!. 

Suppa Pillai (d), and also by the Calcutta High Court in Damoodur Misser 
V. Senabutty Misrain (4) where it was held [t04i] that unless either 
malversation, or some other circumstances which made it for the minor’s 
interest that his share should be set aside, are proved, a minor plaintiff 
cannot sue for partition. In West and Buhler {3rd Ed.), Vol. 2, Partition, 
p. 675, mention is made of a case in which the High Court of Bombay 
directed the District Judge to report after inquiry whether the minor 
would benefit by a suit for partition against his uncle, against whom no 
special instance of malversation had been alleged : see also Govind Pam- 
chandrav. Moro Baghunath (5). Some of these cases are referred to in 
the judgment of the lower Court, but it does not appear to have correctly 

apprehended the true spirit of these decisions of the three High Courts on 
this point, 

The lower Court, therefore, was bound to consider the question, not so 
much as though it had only a negative aspect, and rested upon proof of 
malversation, but also from the positive point of view, namely, whether 
or not the partition suit would benefit the minor’s interests. In the 
oases quoted above, it has been held that when the defendant bas taken 
up a hostile position to the minors’ interests, and denied their rights, 

(2) 8 M H. C. R. 94, 

<6) P. J. (1876) p. 261. 
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or sets up his own independent title, or where the minors live separately, 
and defendant does not support them, in all these cases it is in the 
interest of the minors that their share should be partitioned and set apart. 
If the minor’s rights are not denied, or the property is not mismanaged, 
it would generally not be in the minor’s interest to sue for partition. In 
the Bengal case, the existence of disputes and differences was held to be 
a sufficient ground to justify the partition suit. In the present case, 
the evidence shows that plaintiffs and their mother have been living 
separately from defendant for many years, and that there have been many 
disputes between plaintiffs’ mother and defendant. Plaintiffs also allege, 
and defendant does not deny, that the defendant does not support the 
plaintiffs out of the family property. These facts appear to us to furnish 
sufficient grounds for holding that, as between plaintiffs and their step- 
brother, the defendant, the partition suit brought by plaintiffs would 
promote the interests of the minor plaintiffs, and that the partition of 
plaintiffs’ two-third share would benefit them materially. Even though 
DO [l05] malversation was alleged or proved, the allegation in the plaint 
of disputes and separate residence, and defeDdaDb*s failure to sunport 
the plaintiffs are, therefore, sufficient to justify the Court in permitting 
plaintiffs to maintain this suit. Under these circumstances, the decision 
of the lower Court must be set aside ; and as it recorded findings without 
giving reasons on the issues laid down by it, we must reverse the decree, 
and remand the case for full inquiry and fresh decision on the merits. 
Costs to follow the final decree. 

One of tbe minor plaintiffs has in the meanwhile become a major, 
and has applied to have bis name inserted, and to be allowed to sue iu his 
own right, as also guardian of bis minor brother, in place of the next 
friend. This application has been granted by this Court. 

Decree reversed. 


19 B. 103. 

CRIMINAL REVISION. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


Queen-Empeess V. Ganpateao Eamchandea.'^ [8th March, 1894.] 

Penal Cade I Act SLV of 1860), ss. 109, 116, 149, SOi—iietmevt—Ahtlmmt in British 
india of an offence commtVed in foreujn territory- Not an oSerce ut.der the Ptnal 
Offence— Criminal Procedure Code tAct X of 5. 188. 

An abetment in British India by a British subj*>ob of an oflence committed in 

# offence punishable under the Indian Penal Code (XLV 

ot l8bOK and cannot, therefore, be tried by a Court in British India : 

Beginav. Elmstone (1) and Empress v. Moorga Chetty{2) followed. 

Her Majesty, was committed to the 
an? 1 » ?i! abetting the commission of murder or of rioting under ss. 302 

Code. Tbe alleged abetment consisted of words epnken 
Bhana ff aconsed. inciting certain Portuguese subjects to kill one 

Bhana If be attempted to remove the produce of certain lands situate in the Portu- 

Son afterwards occurred at Daman in con- 

The«.inoTfV^n matter in which one man was killed and another wounded. 
Thereupon tbe Governor-General of Portuguese India moved the Government of 


(1) 7 B. H.O.R. Cr. Ca. 89. 


• Criminal Revision No. 11 of 1894. 


<2) 5 B. 338 (317). 
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Bombay to bring the accused to justice as the instigator of the murder The 
Goverpmeutof Bombay being of opinion that a. 188 of the Code Criminal 
Procedure (Aot X of [106J 1882) was applicable to the case, passed a Resolution 
in the Political Department directing the District Magistrate to take the necessary 
acbloo la the matter. The District Magistrate ttefeupon committed the accused 
to the Court of Session on a charge of abetment of murder or of rioting. 

BeW, quashing the commitment, that the alleged abetment was not an offence 
punishable under the Indian Penal Code, and that, therefore, the Sessions Court 
bad DO jurisdiction to try tbo accused. 

SeW, also, that 8. 188 of the Code of Criminal Procedure (Act X of 1882) had 

DO application to the present case, the alleged offence of abetment not having 
been committed outside British India. 

CR., 22 B. 51 (64); D.. 24 B. 287 (291) = 1 Bom. L. R. 678.] 

The accused Ganpafcrao Ramchaodra, a Native lodian subject of Her 
Majesty, was charged with having instigated at Tambudi, a village in the 
Surat district, certain Portuguese subjects of Daman to resist oneBhana 
to death, if he attempted to remove the produce of their fields in Daman. 
A riot afterwards occurred at Daman in Portuguese territory in connection 
with this m itter in which a man was killed and another wounded. There- 
upon the Governor General of Portuguese India wrote to the Government 
of Bonnbay, stating that the accused was the instigator of the murder, and 
asking that he should be punished. 

The Government of Bombay, being of opinion that a. 118 of the Code 
of Criminal Procedure (Act X of 1882) was applicable to the case, passed 
a Resolution in the Political Department, directing the District Magistrate 
of Surat to take the necessary action in the matter. 

The District Magistrate committed the accused for trial to the 
Sessions Court for abetting the commission of murder, or of rioting under 
SB. 302 and 147 of the Indian Penal Code. The Sessions Judge amended 
the charge by substituting s. 302 with s. 115, and s. 148 with s. 109 of the 
Indian Penal Code. 

The accused’s pleader objected at the trial, among other things, that 
the Court bad Uo jurisdiction. 

The Sessions Judge held that this objection was valid, and ordered 
the accused to be set at liberty. His reasons are set forth in the following 
extract from his judgment: — 

The question for consideration is whether the charge against 
accused is one which can be tried by a British Court. I am of opinion that 
it is not, because abetment means abetment of an offence, and offence as 
defined in the Penal Code means [l07l an offence committed in British 
India. An offence committed in Portuguese India is not an offence 
punishable under the Indian Penal Code. Therefore, abetment of such 
an offence, even if it occurs in British India, is not an offence punishable 
under the Indian Penal Code. It is obvious that the proper Court to 
try the charge of abetment of murder is the Court which tries the charge 
of murder. Section 188, Criminal Procedure Code, of course contemplates 
Courts in British India only. 

****** 

I find that this Court has no jurisdiction in this case, and, therefore 
order that the bail-bonds and recognizances be cancelled, and the accused 
set at liberty." 

The High Court in the exercise of its revisional jurisdiction sent tor 
the record and proceedings of this case, and ordered notice to issue to 
the District Magistrate, as well as to the accused, to show cause why 
the oommitmeot for trial should not be quashed, on the ground that the 
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facts disclosed do oOence, tbe’act which the accused was said to have 
abetted in British India having been committed in foreign territory. 

The Government of Bombay also applied for a revision of the 
Sessions Judge’s order. 

Rao Saheb Vasudeo J. Kirtikar, Government Pleader, for the Crown: — 
19 B, 103. Abetment is a substantive offence under the Indian Penal Code, and the 

trial on this charge is not dependent on the conviction of the principal 
offender. It is immaterial whether the principal offence takes place in a 
foreign country or within British India. The locality of the act abetted 
does not affect the liability of the abettor— Beg, v. Maruti Dada (l). Section 
108, expl. 2, of the Penal Code shows that to constitute the offence of 
abetment, it is not necessary that the act abetted should be even commit- 
ted. Abetment being thus a separate and distinct offence by itself would 
fall within the definition of the term “offence” as given by s. 40 of the 
Penal Code. It is the character of the act that determines whether it 
amounts to an “offence” within the meaning of a. 40 of the Penal Code. 
If the accused in the present case bad gone to Daman, and instigated the 
murderer riot that took place there, be would have been amenable, under 
s. 188 of the Criminal Procedure Code, to the jurisdiction of the Courts in 
British India. A fottiori he ought to be amenable to our Courts when he 
instigated the self-same offence in British India [108] — Begina v. Chill (2); 
Beg. Wallace (3). In the latter case it was held that the Central 
Criminal Court in England bad jurisdiction to try accessories before the 
fact to the felony of scuttling a ship on the high seas, though the principal 
felon was not amenable to justice. In England. Stat. 24 and 25 Vic., 
c. 100, gives jurisdiction to try accessories to homicides beyond the seas* 
Under the Portuguese treaty. Act IV of 1880, sch.) [b) and (c). no British 
subject can be delivered up to the authorities of Portuguese India for trial 
on a charge of murder or abetment of murder committed in Portuguese 
India. It follows, therefore, that in such a case our Courts alone have 
juriadietiOD to try the offender. See also s. 3 of the Penal Code. Before 
^ Story on Conflict of Laws, s, 625 ; Clarke upon Extradition, o. 9 ; 
Wharton s International Law (3rd Ed., p. 735). 

Govardhan M. Tripathi, for the accused, was not called upon. 

JUDGMENT. 

Jardine, J. Ganpatrao, a Native Indian subject of the Queen- 
Empress. was committed by a Magistrate of the Surat District to 
the Court of Session at Surat for abetting the commission of murder 
or of noting ss. 302 and 147 of the Indian Penal Code (XLV of I860) 

Sessions Judge amended bv 
substituting s. 302 with a. 115, and s. 148 with s. 109. The alleged 

abetment consisted of words spoken in the British territorv by the acoused 

incitmg certain cultivators. Portuguese subjects, to kill or resist to death 

subject, if he attempted to remove the produce 
J ^ situate in the Portuguese territory of Daman. A disturbance 

k ltd “^tter. in which one man was 

Portneuet anh being 

moved r ^ ^ Th® Governor General of Portuguese India then 


■; — I- 


(1)IB. 16. 0‘(a) S-’B.6.©.B.Cr. C». 92. (3) 2 Mcody’a Or. Oases, 200. 
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As appears from the Governmenfe Resolution No. 7379, dated the 
23rd December, 1892, in the Political Department, the Governmenti sup* 
posed 8. 188 of the Code of Criminal Procedure to be applicable, and 
directed the District Magistrate to take the ^109] necessary action, there 
being no Political Agent in the Portuguese territory where the crime was 
committed. Section 188 has, however, no application to the ease, as the 
accused is not charged with committing any offence beyond the limits of 
British India. After the Magistrate had committed the accused for trial, 
the accused took objection to the jurisdiction of the Magistrate and the 
Court of Session. The Sessions Judge held that he had no jurisdiction, 
and, therefore, cancelled the bail-bonds and set the accused at liberty. 

The question for consideration,” he wrote, '* is whether the chaige against 
accused is one which can be tried by a British Court. I am of opinion 
that it is not, because abetment means abetment of an offence ; and offence 
as defined in the Penal Code means an offence committed in British India. 
An offence committed in Portuguese India is not an offence punishable 
nnder the Indian Penal Code. Therefore, abetment of such an offence, 
even if it occurs in British India, is not an offence punishable under the 
Penal Code.” As, however, the Judge did not take the requisite steps 
to get the proceedings terminated by the commitment being quashed 
by this Court under s. 215 of the Code of Criminal Procedure, we called 
for the case and issued notices to show cause. The Government of Bombay 
has since made an application to have the order of the Sessions Judge 
reversed, on the ground that the abetment is a substantive offence, punish- 
able under the Indian Penal Code, and within the jurisdiction of the Court 
of Session. We have had the advantage of the full and learned argument 
of the Government Pleader on these propositions. 

The question is whether the definition of abetment in the Indian 
Penal Code must be understood as containing a territorial term. On this 
question we are not without authority. In delivering the judgment of a 
Full Bench (Westropp, 0. J., Bayley and Green, JJ.) in Regina v. 
Elmstone (1), Sir Michael Westropp said, p. 118 : “ Inasmuch as the crime 
here abetted was committed on the high seas, and not within the territories 
vested in Her Majesty by the Stab. 21 and 22 Victoria, c. 106, and, there- 
fore, not an offence made punishable by the Penal Code, the abetment [llO] 
thereof is not punishable under s. 109 of that Code, so far as the Code 
itself, standing alone and unaided by any other enactment, is concerned. 
The learned Chief Justice then points out the special provision in ss. 121, 
125 and 236 of the Peual Code for the punishment of abetment in British 
India of criminal acts elsewhere. A similar question about the definition 
of the words “ stolen property” in s. 410 was fully considered in Empress 
V. Moorga Cheity (2) by a Full Bench, where Sargent, C. J., says, p. 347 : 

The presumption in construing a Penal Code which by s. 2 is confined to 
acts and omissions within the territories of British India would rather be, 
that an offence such as receiving and retaining stolen property, which is in 
its very nature aooesaory to the principal act, should be confined to those 
acts which are made criminal by the Code itself.” This reasoning is 
applicable to the presjant facts, the fact that the homicide or rioting was 
later in time than the accessory act of abetment being immaterial. It is 
clear from the report that the majority of the Bench (Sargent, C. J., and 
Melvill, J.) considered the definitions of offences in the Indian Penal 
Code to contain a limitation to locality in British India in their 
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1894 application to ordinary cases, we mean those to which special extra 
March 8. territorial provisions, like s. 188 of the Code of Criminal Procedure, 

do not apply and those where no special provision for punishment is 
Criminal made, such as we find in s. 236 of the Penal Code. The reasoning 
Revision, is not touched by Regina v. Chiil (l) or Regina v. Maruti (2) which the 
19 FTos Government Pleader has referred to. They are not interpreta- 

tions of 8. 40 of the Indian Penal Code, which deBnes the word 
offence. ” The Government Pleader admits with learned candour that 
this Full Bench decision is against his contention. It meets the argument 
for the Crown that abetment consists in the intention of the abettor, and 
not in the personal legal capacity of the individual abetted. This argu- 
ment, based on s. 108, explanations 2 and 3, is the same as the dissenting 
member of the Bench, West J., uses at p. 354 of the report. The views 
expressed by Sargent, C. J., and Melvill, J., may a fortiori be applied by 
us in the case before us, seeing that [111] although the Legislature has 
extended the definition of stolen property in a. 410 by adding the words 
" within or without British India” by Act VIII of 1882,3. 9, it has 
refrained from doing the same to the definition of “offence” and of 
abetment,” refrained from making the particular circumstances punish- 
able, independent of locality. This is sufficient answer to the arguments 
from inconvenience and from the enlightened tendency of jurisprudence 
in Bngland. To give effect to these, would, as Sir C. Sargent remarks, at 
p. 348 of the report of Empress v. S. Moorga Cheity, be to travel out of 
the legitimate province of judicial construction. The proper remedy is in 
fresh legislation. 

England the Stat. 24 and 25 Viet., c. 100, ss. 4 and 9, would give 
jurisdiction to try a case like the present But it does not extend to India 
and the Indian Legislature has not thought it necessary to pass such a 
law. Nor. except as regards murder and incitement to murder, has the 
criminal law of England gone so far as the contention of the Crown asks 
us to go. The case of Regina v. Kohn (3) seems to be one where the 
conspiracy contemplates” the scuttling of the ship in territorial waters. 

The questions raised in Empress v. Moorga Chetty and in the present 
case are like those raised in Regina v. Bernard (4). Bernard was tried at 
the Central Criminal Court in 1858 as an accessory before the fact bo the 
murder m Paris, of several persons killed by a shell thrown by Orsini at 

... . , ^ ® 1 1^ in his Cases and Opinions on 

Lonstitutional Law, p. 236. refers to this trial and to Chief Justice Best’s 

remarks m De Witz v. Hendrix (6), in connection with plots in England 

against foreign sovereigns and States, which he thinks the common law 
punishes as misdemeanours. 

T 7 1 o"^ ‘’is History of the Criminal Law of England, 

°3®kes the following remarks on Bernard’s trial * 

There were three Judges, and the case was left to the jury, but with 
an intimation that in the case of a conviction the question [112]wbebhor 
tbe prisoner had ^mmitted a crime against English law would be stated 
for the Court for Crown Cases Reserved. The jury acquitted the prisoner. 

AS regards tbe particular case of murder, an iecitement to commit 
murder, the matter is now set at rest by 24 and 25 Viet., o. 100, ss. 4 and 

! provide, in substance, that persons who conspire in 
England to murder foreigners abroad, or in England incite people to 


fl) 8 B. H. C. R. Or. Oa. 92. 
(4} 1 P. aad P. 240. 


(2) 1 B. 15. 

(5) 2 Bing. 314. 
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commit murders abroad, or become in England acceasories feitber before 
or after the fact), to murder or manslaughter committed abroad, shall be 
in the same position in every respect as if the crime committed abroad 
had been committed in England. The question, however, still remains 
unsettled as regards all offences except murder. I do not think it proper 
to give a decided opinion upon this subject, because it is by no means 
unlikely to be raised judicially ; but I will make one or two observations 
upon it. One strong argument against the criminality of such acts is that 
the law of England does not deal with crimes committed abroad at all. 
The law of England does not forbid a Frenchman in France to rob another 
Frenchrnan in France. This being so, it seems difficult to say that it forbids 
an English man to incite in England a Frenchman to commit a robbory in 
France. The argument on the other side is that in all common cases it 
would be highly expedient that all civilized countries should recognise 
offences committed in each other’s territories as offences for the purpose 
in question. But to this it may be replied that this is an argument for 
Legislature and not for the Judges. 

The law as to conspiracies to commit crimes abroad stands on a 
footing rather different from the question as to accessories. A crime com- 
mitted abroad is morally as bad as a crime committed in England, and 
there is authority for saying that any agreement to do an act of that nature 
is indictable. Whatever may be the merits of the case legally, it seems to 
me clear that the Legislature ought to remove all doubt about it by putting 
crimes committed abroad on the same footing as crimes commit ted in 
England, as regards incitement, conspiracy, and accessories in England. 
Exceptions might be made as to political offences, though I should be 
sorry if they were made wide.” 

rii3] These observations of a great authority on the Law of Crimes 
are such as may fitly be considered by the Legislature, while they show 
the present undetermined state of the law of England on questions of 
abebments there of criminal acts in foreign States. 

We may express a hope that our judgment following the principles 
of two judgments of Full Benches (about which we may add we have 
consulted our learned Chief Justice) will help to make clear the law of 
British India. The subject is, in our opinion, one of interest to the 
Government, which, if it took the matter into consideration, would be able, 
among other matters of expediency, to form an opinion as to the means 
possessed by our Courts of obtaining evidence of acts done in territories 
outside of British India, and of finding out the position, character and 
motives of witnesses. 

For the above reasons the Court quashes the commitment to the 
Court of Session under s. 215 of the Code of Criminal Procedure. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy, 


BadarichaRIA {Original Plaintiff), Applicant v. EamchandRA 
Gopal Savant and others {Original Defendants), Opponentsf^ 

[SSrd January, 1893.] 

Dekkhan AgricuUurisi s' Relief Act {XVII of 1879), ss. lZ,l^—Beview o1 first Court's 
order^Finding that a parly to a, suit is an agriculturist— District Judge — Assistant 
Judge. 

An Assistant Judge having found that the defendants in a suit pending before 
him were not agriculturists, tbedefendants presented a petition of review of that 
finding, and in review the Assistant Judge came to a contrary conclusion. 

Beld, that as s. 74| of the Dekkhan Agriculturists’Relief Act (XVII of 1879) only 
makes the Civil Procedure Code (Act XIV of 1882) applicable to suits before the 
Subordinate Judge, the oonduot of proceedings before a District or Assistant Judge 
when sitting in revision under s. 53 of Act XVII of 1879 is within his own discre- 
tion, and the granting of a review on the ground of mistake as to the nature of a 
defendant’s income is a reasonable exercise of suoh discretion. 

[F., 20 B. 28 l; Rel., 30 C. 6l9 ; Appr., 19 B. 116 ; R., 34 0. 677 = 6 C.L.J. 84 = 11 
C.W.N. 803; 2 C.L.J. 306; 26 Ind. Cas. 46 = 27 M L.J. 605 ; D., 33 M. 65 = 3 Ind. 
Cas. 463 = 19 M.L.J. 725 = 6 M.L.T. 177.] 


[114] This was an application under the extraordinary jurisdiction 
(s. 623 of the Civil Procedure Code, Act XIV of 1882) against an order in 
review passed by J. Fibzmaurice, Acting Assistant Judge of Satara. 

The plaintiff brought this suit in the Court of the Assistant Judge of 
Satara to recover Bs. 824-8-7. Two of the defendants were minors and 
were represented by their guardian the Collector of Satara; The defendants 
claimed the benefit of the Dekkhan Agriculturists' Belief Act (XVII of 
1879), alleging that they were agriculturists. 

The Assistant Judge (T. Walker) held that they were not agriculturists, 
on the ground that the income derived by them by agriculture was less 
than the income they derived by other sources. 

The defendants applied for a review of the said finding, and the then 

Acting Assistant Judge decided that they were agriculturists within the 
meaning of the Act. 

. , The plaintiff then applied to the High Court in its extraordinary 

jurisdiction and obtained a rule nisi, calling on the defendants to show 

cause why the above order of the Assistant Judge made in review should 
not be set aside. 

4 .U Vasudeo, Jagannath Eritikar (Government Pleader) for 

the defendanta showed cause:— The Collector being a party to the present 
suit m his capacity as guardian of the minor defendants, the suit was 

nnnJ'L 7 ^ ^^^t instance, and 

under s. 73 of the Dekkhan Agriculturists’ Belief Act (XVII of 1879) ifcs 

decision on the question whether the defendants are agriculturists or not. 

8 tinal. There is no appeal, and, therefore, the Judge was right in allowing 


• Application No. 130 of 1892 under Extraordinary Jurisdiction 

73 ^ ThTa V Agriculturists’ Relief Act ’(XVII of 1879):— 
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the application for a review of the order which was Orsfc made. Section 
74 of the Act is applicable to a case tried by a Subordinate Judge’s Court 
as the Court of first instance. Similarly, it would apply bo the District 
Court trying a case as the Court of iSrst instance. The expression 
‘ Subordinate Judges” in s. 74 of the Act indicates Courts of first 
instance. Therefore, the provisions of the Civil Procedure Code are 
applicable to oases tried by the District Court as the Court of first instance, 
and the granting of review is within its jurisdiction. 

[IIS] Mahadev Ghimnaji Apte, for the applicant (plaintiff) in support 
of the rule. — All the provisions of the Civil Procedure Code are not 
applicable to cases governed by the Dekkhan Agriculturists’ Relief Act. 
Section 74 lays down that certain provisions of the Code are applicable 
to cases tried by Subordinate Judges. Therefore a suit brought in the 
District Court is excluded frona the Code. A Court has the inherent power 
of reviewing its judgment, provided the rules of the Code are applicable 
to the case and not otherwise. Under the Dekkhan Agriculturists’ Relief 
Act the jurisdiction of the District Judge is co-extensive with that of the 
Special Judge appointed under the Act, and it has been held that the 
proceedings before the Special Judge are not governed by the provisions 
of the Civil Procedure Code — Bahajj bin Patloji v. Babaji bin Mahadu 
(1); Vishvanath v. Aba (2). Section 73 of the Act makes the decision 
final, and, therefore, there can be no review of such decision. The power 
of review is specially granted by the Civil Procedure Code. There are 
English cases which have laid down that a Court cannot review its own 
decision. 


JUDGMENT, 

Sargent, 0. J. — The only question in this case calling for decision 
in the exercise of the Court's extraordinary jurisdiction is whether the 
Assistant Judge could grant a review of his decision that the defendants 
were not agriculturists. This Court has already in the case of Vishvanath 
V, Aba (2) held that as s. 74 of' the Dekkhan Agriculturists’ Relief Act 
only makes the Civil Procedure Code applicable to suits before the Subordi- 
nate Judge, the conduct of the proceedings before the Special Judge must 
bo deemed to be in his own discretion. Having regard to the language of 
8. 74, the same ruling must, we think, also apply to the District or 
Assistant Judge when sitting in revision. The granting a review in the 
present case on the ground of mistake, as to the nature of the defendant’s 
income from the inam, was a most reasonable exercise of such discretion. 

We must, therefore, discharge the rule with costs on the applicants. 
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[116] APPEriliATE CIVIL— FULL BENCH. 

Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice Parsons 

and Mr. J ustice Fulton. 

EamSING {Original Plainti^, Applicant v. BaBU Kisansing 
AND ANOTHER {Original Defendants), Opponents.^ 

[22nd November, 1893 ] 


Dekkhan Agriculturist^' Relief Act iXVllot 1879), s. Special Judge— Remew-* 

Power of Special Judge to review his own decree — Application of Civil Procedure 
Code(XlV of 1893^ to proceedings of Special Judge^Ctvil Procedure Code (AclXIV 
of 1882/ s. 62-2. 


The Special Judge appointed under the Dekkhan Agriculturists’ Belief Act 
(XVII of 1879j (the defendants not appearing) reversed, in revision under s. 63 of 
that Act, the decree of a Subordinate Judge and passed a decree for the plaintiff. 
One of the defendants, who. it appeared, had not been served with notice of the 
previous application for review, subsequently applied to the Special Judge to 
review his decree, and that application was granted on the ground that the ap- 
plicant had not had notice of the former review. On this subsequent review the 
Special Judge discovered that be had made a mistake with reference to the date 
of certain documents, and that this mistake bad led him to a wrong conolusion 
upon the merits of the case. He consequently reversed his former order and 
dismissed the suit, confirming the original decree of the Subordinate Judge, The 
plaintiff then applied to the High Court under its extraordinary luriadiotion 
(s. 622 of the Civil Procedure Code (Act XIV of 1882)). 

Beld, that in granting a rehearing the Special Judge had exercised a reason- 
able discretion with which the High Court could not interfere in its extraordinary 
jurisdiction. 

TheCivil Procedure Code (Act XIV of 1882) is not applicable to proceedings 

before the Special Judge, and the conduct of such proceedings rests within his 
discretion. 


Badaricharya Ramchandra (1) approved. 

Parson, J.— The Special Judge cannot under the Dekkhan Agriculturists’ 

Relief Aet (XVII of 1879) review his decree and order a new trial on the ground of 
discovery of fresh evidence, but he has discretional cower to review bis deoree 
in order to correct a mistake into whioh he has fallen. 

“r t' = M.L.J. 605 : D.. 

33 M. 65 = 3 Ind. Cas. 463 = 19 M.L.J. 735 = 6 M.L.T. 177.] 


This was aa application under extraordinary jurisdiction — 
s. 622 of the Civil Procedure Code (Act XIV of 1882)— against the 
deci^on of Rao Bahadur Mahadeo Govind Ranade, Special Judge under 
the Dekkhan Agriculturists’ Relief Act (XVII of 1879). 

The suit was brought by the plaintiff against the defendants in the 
Lourt of the First Class Subordinate Judge of Ahmednagar to recover 
ws. d25 alleged to have been lent for the marriage expenses of the first 
defendant. The plaintiff also claimed Rs. 92 as interest. 

Defendants denied the loan of Rs. 325. and as to Rs. 225 lent for 

marriage expenses they pleaded that it had been repaid bv postal money 

orders. They denied their liability for interest, there having been no 
agreement to pay interest. 


rrovp^ on plaintiff had not 

proved the alleged loan of Es. 325, that the defendants had proved payment 


Application No. 4 of 1893 under extraordinary jurisdiotion 
t Section 74 of the Dekkhan Agriculturists’ Relie^f Aob (XVII of 1879) •— 

ahaU of o’vil Procedure 

(1) lie 19 B 113 b®'®'® Subordinate Judges under this Act. 
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M Rs. 225 as alleged by them, and that nothing was due to the plaintiif. 
He, therefore, dismissed the suit. 

The plaintiff thereupon applied to the Special Judge under s. 53 of 
the Dekkhan AgriouUurists* Relief Act (XVII of 1879) for revision of the 
decree. Notices of the application were issued to the defendants, but 
neither of them appeared on the day of the hearing. 

The SpeoialJudge iound {inter alia) that two money orders, dated 
^spectively 30th November, 1888, and 29th April, 1889. and aggregating 
Rs.225, had been sent by defendants to plaintiff; but that the defendants 
had subsequently written a series of letters asking for more time for re- 
payment of the loan, these letters being dated 5th August, 9th October, 
19th October, 29th October, and 8th November, 1889, respectively. He, 
therefore, found that the defendants owned money to the plaintiff long 
after the sum of Rs. 225 had been paid off, and accordingly reversed the 
decree of the lower Court, and decreed Rs. 325 to plaintiff with costs. 

The second defendant, who bad not been served with the notice 
issued as above mentioned on plaintiff's application for revision of the 
decree of the Subordinate Judge, then applied to the [ll8] Special Judge 
for a review of the decree passed by himself. His application was granted, 
and on review and on reconsideration of the evidence the Special Judge 
found that the letters sent by defendants to plaintiff were not, as he had 
supposed, dated 1889, and, therefore, not subsequent to the dates of the 
money orders aggreg^iting Rs. 225, but had been written in 1888, and 
were, therefore, prior to the desoatch of the money orders. On review, 
he confirmed the decree of the Subordinate Judge. 

The plaintiff thep applied to the High Court under its extraordinary 
jurisdiction, contending {intef alia) that the Special Judge bad no juris- 
diction to review bis own order, and a rule nisi was granted calling unon 
the defendant to show cause why the order of the Special Judge should 
not be set aside. 

Daji Abaji Khare, (for the plaintiff) in support of the rule. 

Balaji Ahaji Bkagvat, (for the defendants) showed cause. 

The rul 0 _ came on for hearing before Sargent, C. J., and Telang, J., 
who ordered it to be argued before a Full Bench. 

Daji Abaji Khare, for the plaintiff, in support of the rule. — The 

Special Judge had no jurisdiction to review his own decision — Bahaji 

Patloji V. Babaji Mahadu (1). Section 74 of the Dekkban Agriculturists' 

Relief Act (XVII of 1879) makes the provisions of the Civil Procedure 

Code applicable only to proceedings before the Subordinate Judge, and 

not to those before the Special Judge. Therefore the Special Judge cannot 

grant a review — Vishvanath v. Aba (2) ; Badaricharya v. Bamchandra (3). 

Admitting, however, that the Special Judge had jurisdiction to review 

his own decision, we submit that in the present case a review was granted 

on insufticient grounds, namely, that the second defendant who applied 

for it had no notice of the first application for revision. There is no 

inherent power in a Court to grant a review of its own decision. It 

must be given by statute — Siutt v. Chenamma (4) ; Reasut Hassein v. 
Ead 7 ee Abdoollah (6). 

[Sargent, 0. J. — -In the case of an ex parte decree the Court has 
the power to review the former proceedings — Manku v. Sitaram (6).] 
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[119] Tbe fact that the Civil Procedure Code gives a power to 
review, justifies the inference that the Courts have no inherent power to 
review. If they had such a power, the Code would not have made special 
provision for it. Further, ss. 53 and 54 of the Dekkhan Agriculturists’ 
Relief Act (XVII of 1879) lay down the procedure to be adopted by the 
Special Judge, and they do not make any provisions for review. 

The whole decree ought not to have been set aside because tbe review 
was granted at the instance of one of the defendants only. With respect 
to the defendant who bad not so applied, the decree ought to stand — 
Matiaku v. Sitaram (1). 

Balaji Abaji Bhagvat, for the opponents (original defendants) showed 
cause. — Tbe Special Judge granted the review because, as he says in 
his judgment, on the previous occasion be had made a mistake as to 
dates. Under these circumstances he was right in granting a review — 
Badaricharya v. JRamchandra (2). Ho was also right in setting aside the 
whole decree. On review the Court reconsiders tbe whole case — In re 
Swire (3). 


JUDGMENT. 

Sargent. C. J. — It is not quite clear whether the Special Judge 
under the Dekkhan Agriculturists’ Relief Act (XVII of 1879) reheard the 
case on the ground that notices had not been served on the second defend- 
ant or on the ground of mistake as to tbe dates of certain important 
documents in the case- In Badaricharya v. Ramchandra (2), it was held 
that the Civil Procedure Code was not applicable to proceedings before the 
Special Judge, and that the conduct of such proceedings was within his 

discretion. That is, I think, a correct view of s. 74 of the Dekkhan Relief 
Act. 


Here whatever was the cause of this roheariug, the exercise of the 
discretion was, in my opinion, a reasonable one and cannot be interfered 
with in any view of our extraordinary jurisdiction. It is not necessary 
for me to express an opinion whether a rehearing could be granted on the 
ground of new evidence, which was the question in Bahaji bin Patloji v. 
Babaji bin Mahadu (4). The rule must, therefore, be discharged and the 
decree of the Special Judge confirmed with costs. 

Lt203 F0LTON, J. — I coQCur. 


J. As one of the Judges who decided the case of Babaji 
bin Patloji v. Babaji bin Mahadu (4), I wish to say that I adhere to that 
decision a^ consider it to be correct, that a Special Judge cannot 
under the Dekkhan Agriculturists’ Relief Act review his decree and order a 
new trial on the ground of discovery of fresh evidence. But that is a very 
diBerent thing from saying that he cannot review his decree at all. In the 
present case the Special Judge, on the application of the nlaintiff and after 
issuing notices to the defendants, reversed the decree of’ the Subordinate 
Judge. He was led to do so by the date of certain exhibits which he 
considered was the year 1889. At the time ho was under the impression that 

a f defendants. As a fact, however, the 

TnT» °° application the Special 

S thar I«dg«=ent. At the rehearing the Special Judge 
fou^Dd that he had been mistaken m supposing that the above-mentioned 
exhibits were passed in 1889, and that they were really passed in 1888. 


(1) 18 B. 142. 

(3) 30 Oh. D. 244 (247J. 


(2) See 19 B. 113, 
(4) 15 B. 650. , 
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mistake, he reversed it. 

?w\k ongmal decree of the Subordinate Judge to stand. I think 

that the Special Judge had under these circumstances a discretional power 

co'-recotbe mistake into which he had 

fallen. To adopt the language used in SadaWcAarycs v. Ramckandra {!) , 

the granting a review m the present case on the ground of mistake was a 
most reasonable exercise of such discretion.” 


IS a. 121 


[121] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 

Dharrup Marvadi {Original Plaintiff). Appellant v 
Ramchandra Balvant Kulkarni and others {Original Defendants) 

Respondents.* [29th November, 1893.] 

of mortgage-debt in execution 
mortgageeSaU carrying with it securiti/ loithout attachina 
mortgaged propertyS. ^74 of the Civil Procedure Code (del XIV of 1882). ^ 

* mortgage-debt described as such in execution of a decree carries 

the Civil Procedure “xil ofislsf.*'” 

[F., 1 lad. Cae. 450 = 18 P.R 1909 = 22 P.W.R. 1909; 13 lad, Cas. 91 = 22 MLJ 

n M.W.N. S90;R., 26 B. 308; 14 C.P L R 6 ■' 

D„b35 B. 289 = 13 Bom. L.R. 233 = 10 lad. Cas. M2.] '-•P.B.K. 5 , 

Second appeal from the decision of L. G. Fernandez, First Glass 
Subordinate .Judge of Nasik with appellate powers. 

TJ son® defendants by two mortgaga-deeds, each for 

Kb. 400, mortgaged certain lands to one Pandu Babshet Vani, who was one 

of the proprietors of a firm known by the name of Yado Bayaii Shot. 

The deeds were dated 8th June, 1882, and purported to be mortgaged 

with possession, but the property was allowed to remain with the 
mortgagors. 

• to the mortgage one Veni Madhav obtained a decree 

against the proprietors of the mortgagee firm and attached the debt 

ififu ^ sale held on the 

15bh March, 1889, and was purchased by plaintiff. The Court sale was 
duly confirmed. 

Subsequently to the attachment of the property by Veni one 

Cranpatrao Damodar obtained a decree against three of the proprietors 

firm and attached the same mortgage-debt, and although 

It had been already sold to the plaintiff sold it again to Hari Kashinath 
deienaant No. 3. 

therefore, brought the present suit against defendants 
recover f last being joined to avoid disputes in future) to 

h fk for principal and interest due under the two mortgage- 

deeds by the sale of the mortgaged property. ^ ^ 

nUinHff*« riJhf of Satara held {inter alia) that the 

No 3 -Vnd thafct^hfl i^ superior to that of defendant 

JNo. 6 , and that the plaintiff was not entitlefl to the relief sought. 

Second Appeal, No. 291 of 1892. 

(1) Bee 19 B. 113. 


1893 
Nov. 22. 

Eull 

Bench. 

19 B. 116 
(F.B,). 


Bx^n 
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On appeal the First Class Sabordinata Judge, A. P., confirmed the 
decree of the lower Court with costs, observing in his judgnnenr, : — 

"In the attachment proceedings under which the plaintiff made his 
purchase, the debt sold was described as follows: — 'Djfendants* joint 
moveable property about Rs. 1, 500 due on mortgaged property’ * ^ * 

*. In this case there is no deed of assignment or cerr-iBcate of sale: 
hence one cannot precisely say what was sold. The karkun’s record of the 
sale or the proclamation for sale does not refer in terms to the security. 
On the other band, it is distinctly stated that what was soM was a debt, 
and in order that there should be no doubt on the point, the m aningof the 
word ‘debt’ is furiher restricted by the words ‘immoveable property.’ A lien 
on immoveable property cannot be considered as moveable property. The 
case at Indian Law Reports, 10 Madias, 169, shows that wuere a lien on 
immoveable property is intended to be passed by a sale, the attachment 
should be made under s. 271 of the Civil Procedure Code, and a certificate 
of sale should be obtained, which, if the lien is for above Rs. 100, is com- 
pulsorily registrable. To bold otherwise would have the effect of defeating 
the wholesome provisions of the registration laws.” 

Plaintiff preferred a second appeal. 

Jardine (with Mahadeo C. Apte), for the appellant (plaintiff). — The 
only question in the case is, who bought the debt first ; and bPe Judge has 
nob determined that question. If we bought it first, then it could not be 
sold over again, and defendant No. 3 by bis purchase got nor.bing. The 
Judge seems to think that what was sold was moveable prop^^r'y. This is 
an erroneous view. A debt secured on immoveable property is immoveable 
property — Dehendra Kumar v. Rup Lall (1). 

Daji Ahaji Khare for the respondents (defendants). — The whole 
question is, what was attached ; whether the property that was attached 
was moveable property or immoveable property. The conduct of the 
plaintiff shows that what was attached was the debt as moveable property. 
For the purpose of atbauhing a mortgage-debt as immoveable p' Onerty, the 
procedure laid down by s. 274 of the Civil Procedure Co>'ie [123] (XIY 
of 1882) should be followed — Appasami v. Scott (2). In such a case there 
ought to be a certificate of sale — Hurjivan v. Jamsetji (3). 

JUDGMENT. 

Sargent, C. J. — Wo agree with the judgment in Dehendra Kumdf 
V. Rup Lall (1) and the remarks of Turner, C. J., in Appasami v. Scott (2) 
in holding that the sale of a mortgage-debt described as such in execution 
of a decree carries with it the security without attaching the mortgaged 
property under s. 274 of the Civil Procedure Code (XIV of 1882). An 
objection was taken that there should be a certificate of sale, and Hurjivan 
V. Jamsetji (3) was referred to; but there a decree was attached and sold, 
and it was held that what was really attached and sold was not the piece 
of paper on which the decree was written, bub the interest in immoveable 
property recoverable under the decree. We must, therefore, reverse the 
decree and send back the case for a decision on the merits. Costs to abide 
the result. 

Decree reversed. 


(1) 12 C. 546. 


(2) 9 M, 6 (7). 
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19 B. 123. 


appellate civil. 

Before Sir Charles Sargent. Et. , Chief J ustice, a, id Mr. Justice Candy. 

MotIBAI, widow op Govindji Phemji (Original Opponent). 
Appellant v. Karsandas Nabayandas and anothbe 

[Original Applicants), Respondents.* 

[20tb December, 1893.] 

Executor--Section 18 of Act V of Hindu Wdh Act- Indian S^i^ccssion Acl-^ 

wU?anmLZ executorship- trobate-Letiers of Admvnistralion wttk 

provided by s. 16 of Act V of 1981 to accept or 

KDounce her executorship, stated that she was administering the estate ^but 

sary^c t^Eefut prob™:! ‘‘ 

V not such an acceotince as is contemplated by s* 13 of Act 

V of 1881, the language of which is the same as that of s, 195 of the Indian 

Succession Act (X of 1865), and that on the eirecutrix declining to prove the wm 

the District Judge was right in granting letters of administration with the will 

annexed to the eole residuary legatee. 

[121] This was a first appeal from the decision of C.E.G. Crawford 
District Judge of Tbana. 

One Govindji Premji, a resident of Tbana, died on the 20fch of 

December, 1890, leaving him surviving his widow Motibai (the appellant) 

his nephew Karsandas (a deceased biother’s son), bis brother Ratansi 

Premji. his mother Puribai, &g. The testator left a will, dated the 13th 

December. 1890, m which he appointed bis widow Motibai (the appellant) 

his executrix, and his nephew Karsandas (who was a minor) his sole 

residuary legatee. The will remained in Motibai’s possession, but she 

aid not apply for probate, and accordingly Karsandas, represented by 

ms uncle Ratansi Premji. and Ratansi Premji himself applied to the 

District Court at Tbana for letters of administration with the will 
annexed. 

Motibai was duly served with a citation, under s. 16 of the Probate 
and Administration Act (V of 1881), to produce ihe will, and svas required 
to say whether she would take probate or not. In answer she stated tba 
will was m the custody of the Court in connection with the proceedings 

pending at her instance under tbe Succession Certiheato 
Act (VII of 1889). 

In answer to a subsequent citation calling upon her either to accept 
or renounce her executorship on or before the 30fch September, 1800, and 
m the latter case to show caus«) on that day why petitioner No. 2, Ratansi 
x"remji, should nob be granted letters of administration with the will 
annexed, she said she did not renounce her executorship, that she was 
already acting as executrix and administering the estate, and that she did 

at that stage to take out probate, having applied 
for a certificate under the Succession Certificate Act (VII of 1889). 

opinion that though the above answer was nob a 

ooXmnI still it was not such an acceptance as was 

contemplated by the Probate and Administration Act (V of 1881). and thafc 


1898 

Dec. 20. 

Appel- 

late 

Civil. 

19 B. 128. 


• Appeal, No. 101 of 1898. 
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under the Act an acceptance must be an expression of the executor’s 
willingness to accept probate. 

Motibai having declined to prove the will, the Judge allowed tho 
petitioners to do so, and passed the following order : — 

tl2S] *1 direct that letters of administration with will annexed be 
granted to Ratansi Premji as guardian of the minor, the sole residuary 
legacee. Costs on opponent.” 

The opponent Motibai appealed. 

P. M. Mehta, (with Jamietram Nanabhai and Ghimanlal Setalvad) 
appeared for appellant (original opponent). — We accepted the executorship, 
but declined to take probate which the Judge asked us to do. We have 
not renounced the executorship. The Judge cited us to produce the will 
and take probate. This was the first citation. There was also a second 
citation, and it asked us either to accept or renounce executorship. We 
answered that we did not renounce executorship, and that we were acting 
as executrix. Under s. 16 of the Act it is not necessary for us to say that 
we accept the executorship ; what was necessary for us to say was that 
we do not renounce it. 

The Judge says that, in order to satisfy the provisions of the Act, the 
executor must express his willingness to take probate. That is the rule of 
English law ; but, according to the law applicable to the Hindus in the 
mofussil, it is not necessary for the acceptance of the office of executor 
that he should express his willingness to take probate. Under the provi- 
sions of the Probate Act (V of 1881) what is necessary is to express bis 
willingness to accept the office of executor ; it is not necessary to take 
probate — Shaik Moosa v. Skaik Essa (1). The parties to this case were 
Mahomedans, but the law is the same for Hindus as well as Mahomedans. 
Section 19 of the Act strengthens our contention. In India it is open to 
a person to act as executor without proving a will. 

Branson (with Shivram V. Bhandarkar) appeared for the respondents 
(original applicants), — Shaik Moosa v. Shaik Essa (1) lays down that it 
is not necessary to take out probate with respect to the debtors of the 
deceased, and nothing more. But when there is a contest between execu- 
tors appointed under a will and a residuary legatee under the will, it is 
necessary that the executors should take out probate — Krishna Kinkur Boy 
V. Bai Mokun Roy (2). Sections 16 to 19 of the Probate Act are taken from 
the Indian Succession Act (X of 1865) — see ss. 193, &c. — which [126] 
shows that the Legislature intended to make the rule of English law appli- 
cable to Hindus. Browne’s Practice, pp. 147 and 350, shows what is the 
English law on the point. The law relating to wills in India is introduced 
by English law, and, therefore, the law in India must be governed by the 
rule of English law — Mordaunt v. ClarkeiB). 

JUDGMENT. 

Sahgent, C. J. — The question in this case is, whether the District 
Judge was right in granting letters of administration with the will 
annexed to the applicants, the opponent having stated, after being cited as 
provided by s. 16 of Act V of 1881, that she was administering the estate, 
but did not consider it necessary to take out probate, having applied for a 
certificate under Act VII of 1889. 

Section 18 of the Act of 1881 provides that letters of administration 
with the will annexed may be granted if the executor “ renounces or failk 


(1) 8 B. 241 (253). 


(2) 14 C. S7. 
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to aooept the executorship within the time limited for the acceptanoe or 
refusal thereof. It was contended for the appellant that she did not 
renounce or fail to accept the executorship ” by the mere circumstance 
of her declining to take out probate. The citation issued under similar 
circumstances by the English Probate Court calls on the executor ’* to 
accept or refuse the probate and executorship of the will.” 

The language of s. 18 of Act V of 1881 is the same as that of s 195 
of the Indian Succession Act. which provides for granting letters of 
^ministration with the will annexed and which was made applicable to 
Hindu wills under the Hindu Wills Act, and where it cannot be doub'-ed 
from the general provisions of the Act. that the language was intended to 
mean what is more distinctly expressed in the English form of citation. 

But it was contended for the opponent that that construction, if 
applied to s. 18 of the Act of 1881, would be inconsistent with the deci- 
sion in Moosav, Shaik Sssa (1). The result of that decision is 

that a Hindu or Mahomedan executor named in a will can sue to recover 
the estate of the testacor without taking probate : but here the question 
18 an enti^rely different one, viz., whether administration with the will 
annexed [127] will be granted, although executors have been named in 
the will. We see. therefore, no reason for putting a different meaning on 
the language of s. 18 of the Act V of 1881 from what it cannot be doubted 
13 the meaning of the same language in the Succession Act ; and the 
District Judge was, therefore, right in granting letters of administration 
with the will annexed to the respondents. 

Order confirmed. 


19 B. 127. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Et., Chief Justice, and Mr. Justice Candy. 


Turmuklal Harkisanrai {Original Applicant), Applicant v, 
Kalyandas Khushal {Original Opponent), Opponent.^ 

[9th January, 1894.] 

CimlVreceiure Code {XIV of 1882), s. Small Cause Court-First Class Subor- 
dinate Judge's Court— QradeSmall Cause Court inferior in grade to First Class 
Subordinate Judge's Court— Decree— Execution— Attachment and proclamation of 
sale in execution of decree of Small Cause Court-Subsequent application for execu- 
tion of decree of First Class Subordinate Judge— Validih/ of sale bv Small Cause 
Court. 

Gumna obtained a decree against Maneklal in the Small Cause Court of Surat 
and in execution he attached a debt due to Maneklal, and a proclamation of sale 
was duly isBued. Before the sale took place, however, one Kalyandas applied to 
the First; Class Subordinate Judge for execution ofa decree which he bad obtained 
against Maneklal in that Judge's Court, and the samedebtwas thenattached. 

Small Cause Court decree were continuedi 
and the debt was sold in execution and was purchased by the applicant. 

Hel<^ following Patel Naranji v. Raridas (2). that the sale by the Small 
cS SaSfraTn” ia the Firet 


* Application No. 98 of 1893 
(1) 8 B. 241 <263). 


under the extraordinary jurisdiction. 

(2) P.J. (1893). 314 = 18 B. 468. 
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The term “grade” in s. 285 oi the Civil Procedure Code (Act XIV of 1882) has 
the same meaning as it had in s. 5 of the Code (Act Vlll of 1859). — that is, it 
depends upon “the pecuniary or other limitations” of the jurisdiction of the- 
particular Court, and, therefore, as s. 265 is applicable to Small Cause Courts, the 
Small Cause Court is inferior in grade to the Court of the First Class Subordinate 
Judge. 

[P.,22 B. 88 ; R., 18 A. 348 ; 13 C. P. L. R. 145.] 


This was an application undor the High Court’s extraordinary juria- 
dicUon against the order of Khan Bahadur M. N. Nanavati, [128] First 
Class Subordinate Judge of Surat, in a proceeding in execution of a decree. 

One Gumna Purshottam obtained a decree in the Court of Small 
Cau.ses at Surat against his debtor Manaklal Nandlal and in execution 
attached a certain debt due to Maneklal by the Jafi'araUi Spinning and 
Weaving Company. After the levy of attachment an order under s. 301 of 
the Civil Procedure Code (XIV of 1882) was duly served on the company, 
and a proclamation of sale having been issued on the 27tb January, 1898> 
the debt was sold by auction and was purchased by the applicant Turmuk- 
lal Harkisanrai. 

Subsequently to the above attachment and proclamation of sale by 
the Small Cause Court, but before the actual sale by that Court, the same 
debt was attached on the 8th February, 1893, in execution of a decree 
passed by the Court of the First Class Subordinate Judge of Surat against 
the said Maneklal Nandlal ac the instance of one Kalyandas Kbusbal (the 
opponent). The applicant thereupon presented an application to the 
First Class Subordinate Judge, contending that under the circumstances 
meritioned above it was not competent to that Court to put up the said 
debt again to sale. 

In answer to the above application the opponent Kalyandas Khuahal 
replied that as the sale by the Small Cause Court had taken place pending 
the attachment levied by the Court of the First Class Subordinate Judge, 
it was null and void under s. 285 of the Civil Procedure Code ‘XIV of 
1882), and that as the applicant bought the debt with notice of the attach- 
ment, his application should be dismissed. 


The applicant admitted that the sale had taken place pending th^ 
attaciiment by the Court of the First Class Subordinate Judge, but 
contended that as the attachment levied by the Small Cause Court was 
prior in date, the sale by that Court was valid. 

The Subordinate Judge rejected the application. The applicant, 
therefore, presented a petition to the High Court under its extraordinary 
jurisdiction, and obtained a rule nisi calling on the opponent to show 
cause why the order of the Subordinate Judge should not be set aside. 

[i29] Ghimanlal H. Setalvad for the applicant in support of the rule. 
— The sale by the Small Cause Court was valid. That Court was the first 
to attach the debt, and was, therefore, the Court to carry out the execution. 
Section 235 of the Civil Procedure Code (XIV of 1882) does not apply, as 
the Small Cause Court is not inferior in grade to the Court of the Subor- 
dinate Judge. This is clear from cl. 2 of s. 2 of the Civil Procedure 
Code, which shows that the two Courts belong to different classes— 
MiUttikaruppan v. Mutturamlingail) ; Chunni Lal v. Dehi Frasad{^t\ 
Aghore xVaife v. Shama Sundari(Z)\ Kashy l^ath Roy v. Surhanand Shaha{^yr 
^fcant mth Shaha v. Rajendro Narain Rai{6) ; Patel Naranji v. 


(2) 3 A. 35G. 
(6) 12 C. 333. 


(1) 7M. 47. 
(4) 12 G. 317. 
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Motilal Mugatlal Munshi^ iox the opponent, showed cause. — The 
word “ graiie” has reference to the extent of jurisdiction. Compare s. 285 
of the present Civil Procedure Code (Act XIV of 1882) with a. 5 of the 
former Code (Act VIII of 1859). The Court of the First Glass Subordinate 
Judge being a Court of higher jurisdiction than the Small Cause Court, the 
proceedings in that Court roust prevail. 

JUDGMENT. 

SarGknt, C.J.— We think that the term “ grade ’’ in s. 285. Civil 
Procedure Code, has the same meaning as it has in s. 5 of Act VIII of 
1859, — that is to say, that it depends upon " the pecuniary or other 
limitatiocs of the jurisdiction of the particular Court, and, therefore, as 
s. 285 is applicable to Small Cause Courts, the Small Cause Court must 
be held to be of inferior grade to the Court of the First Class Subordinate 
Judge. But. inasmuch as it appears that the Small Cause Court had 
issued the proclamation for sale on 27th January, 1893, before application 
for execution was made in the First Class Subordinate Judge’s Court on 
8th February, 1693, we must hold, on the authority of Pntel Naraiiji v. 
Haridas (1), that the sale by the Small Cause Court was not rendered 
invalid by the subsequent proceedings in the First Class Subordinate 
Judge’s Court. 

[130] We must, therefore, maketho rule absolute, but we think, under 
the circumstances, without costs, as the precise point now taken was 
nob raised before the First Class Subordinate Judge, nor made a distinct 
ground in the application for the rule. 


189 « 

JAN. 9. 
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Rule made absolute. 


19 B. 180 (F.B.). 

APPELLATE CIVIL-FULL BENCH. 

Before Sir Charles Sargent, Kt., Chief Justice, Ur. Justice Jardine and 

Mr. Justice Candy. 


In re Marine Insurance Certificate.* [15th January, 1894.] 

Stamp— stomp Act [I of 1879)i s. 3, cl. Ib—Policij of ir>suran''e or memornnduvt of 
proposed insvrance— Document on the face of it not contemplating necessity of any 
other formal document. 

A document not being a mere “Blip” or momor.andum of a proposed insurance, 
and me-'idoning the sum for which the assurer declares the name of the ship, the 
voyage and the premium, and providing for the losses heing p^id on its produc- 
tion, in conformity with certain conditions in the possession ot the assurers, and, 
lastly, expressly guaranteeing payment of losses and claims settled under it, and 
which on the face of it does rot contemplate the nrressity of any other document 
of a more formal character being passed to tho assured, requires to be stamped as 
a policy under el. 16, s. 3 of the Stamp Act (I of 1879). 

This was a reference by J. M. Campbell, Collector and Superinten- 
dent of Stamps at Bombay, under s. 46 of the Indian Stamp Act {I of 1879), 
The reference was made in the following terms: — 

By a certificate of insurance of the Underwriting and Agency 
Assooiation, Limited, dated at Karachi 14th January, 1893, and signed 


• Civil Reference, No. 8 of 1893. 
U) F-J. (1698), 314=- 18 B. 468. 
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by the ageots of the Association * it is certified that insurances having 
been effected, the conditions of which are in the assurer’s possession, the 
assurers declare under such insurances the sum of Bs. 800 on certain 
goods shipped at and from Karachi to Bombay, and note appears at the 
foot of the certificate. 

" That on application at the head office in London the certificate 
may be exchanged for a stamped policy, and that losses and claims shall 
be payable in conformity with the conditions of the [131] insurances, on 
surrender of the certificate to the agents of the Association at Karachi. 

“ No policy of insurance stamped under the law in force in India 
appears to have existed in respect of the insurance at the date of the 
certificate.” 

The Collector and Superintendent of Stamps was of opinion that 
having regard to s. 3 (cl. 15) of the Stamp Act (I of 1879) the certificate 
should be regarded as a policy of insurance, and as such required to be 
stamped under art. 49 (a), sch. I ofHhe Act. 

He, therefore, submitted the following question : — 

'* Whether the above-mentioned certificate requires any and what 
stamp ?" 

The certificate of insurance referred to above was as follows : — 


'O 

a> 


a 

a 

o 


o 

o 

tn 

ca 

►* . 

StW 
< - 

QC O 

a ^ 


•o 

o 

a 

2 

3 

a 

a 


o 

o 

"S 

o 


9 


No. IV 8 


C Rl K 


2 packages piece- 
goods. 

Payable 
Karachi. 


ID 


Sum insured 
Rs. 800. 


Premium, includ- 
ing guarantee 
and Agency 
commission, | 
per cent. 


Rs. 800 Agent’s No. 2. 

Marine Insurance Certificate of the Under- 
writing and Agency Association, Limited, 20 
Bucklersbury, London, C.B. 


Dated at Karachi, 14th January 1893. 

This is to certify that insurances having been 
efiected, the conditions of which are in our 
possession and open to the inspection of the 
assured, and that we hereby declare under such 
insurances the sum of Rupees eight hundred 
only on goods asp. margin F.S.A.p. clause in 
policy valued at Rupees eight hundred only, 
shipped per B.I.S.N.Oo.(Ld).S.S.“ Karagola” 
V. 65 G. at and from Karachi to Bombay. 

On application at the bead ofiBce in London 
this certificate may be exchanged for a stamped 
policy. Losses or claims shall be payable in 
conformity with the conditions of the said in- 
surances to the order of Messrs. Ritchie, Stewart 
and Co. on surrender of this certificate to the 
Underwriting and Agency Association, Limited, 
Agents to the Association at Karachi. The 
consideration paid hereon is not necessarily the 
same as that paid on the original insurance, 
any difference being the consideration as be- 
tween the Association and the assured for the 
guarantee of the Assooiation and in lieu of 
Agency expenses. The Underwriting and 
^ency Assooiation, Limited, hereby guarantees 
the payment of losses or claims settled under 
this certificate or under policies against which 
tbi6 certificate ie issued. 

(Signed) MCLEAR MACKENZIE, 

Agents. 
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the Collector and 

S perintendent of Stamps.— The document is a policy of insurance under 
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ol. 15, s. 3 of the Stamp Act. The mere productioo of the document 
itself would entitle the holder to get himself reimbursed for loss, because 
the document itself guarantees such payment. It refers to some other 
doeumenfc in England, but the reference is merely colourable. The stamped 
polloy in England would not make fcho prosent document the less a policy, 

Ghamsham N. Nadkarni (.amicus curia), contra The document is 
nothing but a certificate or a declaration that certain conditions have been 
accepted subject to the execution of a formal policy. It, therefore, falls 
undOT cl. 14, sch. II of the Stamp Act. It merely states that a contract 
has been entered into, and that the document evidencing the contract is 
to be made hereafter. Id order to save misunderstanding it merely men- 
tions the terms which are to be embodied in the formal document. Such 
a document as the present is not valid in law and cannot be made the 

basis of a suit. An action can lie only on a policy and not a slip like the 
present. 

Anderson, in reply : — The description of a slip is given by Arnould at 
p. 194. It is merely a piece of paper which a broker takes round for the 
initials of the underwriter. There are no conditions mentioned in it. 

ORDER. 

Sargent, C.J. We^think the document reouires to be stamped as a 
policy. It is not a mere slip ” or memorandum of a proposed insurance, 
the effect of which is discussed in Xenos v. Wickha 7 n (l). It mentions the 
sum for which the assurer declares the name of the ship, the voyage and 
the prernium, and provides for the losses being paid on its production in 
conformity with certain conditions in the possession of the assurers, and, 
lastly, it expressly guarantees the payment of losses and claims settled 
under it. The document on the face of it does not contemplate the 
necessity of any other document of a more formal character being passed 
to the assured, and read with the conditions to which it refers, is clearly 
the instrument upon which the assured is intended to enforce his claim. 
It is, therefore, fl33j a document by which the parties executing it engage 
to indemnify against losses arising from an unknown or contingent event, 
and falls under cl 15 of s, 3 of the Stamp Act. I of 1879. 

Order accordinghj. 


19 B. 133. 

APPELLATE CIVIL 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Candy. 


Patel Kilabhai Lallubhai {Original PlamtijJ), Applicant v. 
Hargovan Mansukh AND OTHERS {Original Defendants) , Oppoiicjits.^' 

[17th January, 1894.] 


Landlord and tenant — Lease — Ejectment — Title— Tenant cannot dispute landlord's title, 

1 ^0^ possession of a certain house, alleging the expiry of the 

leaa© {fta6Mja»af) on which the defendants held it as tenants. The Mamlatdac 
diBmiBsed the suit, being of opinion that the plaintiff had no title to the house 

when be grnDtod the lease, and that the bouse belonged to the defendants when 
they passed the lease, 


Application No. 184 of 1893 under extraordinary jurisdiction. 

(1) 14 O.B. Bep. N.8. 462. 
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Held, reversiog the decree, that the defendants (tenants) having executed the 
kabulayat could not deny the plaintifi’s title as a ground for refusing to give up 
possession, and the Mamlatdar himself, therefore, could not go into the question* 

Parbhudas v. Fidba (1) distinguished. 

£R., 4 Bom. L.R. 964.] 


Application onder the extraordinary jurisdiction — s. 622 of the 
Civil Procedure Code (Act XIV of 1882) — against the decision of the 
Mamlardarof D;iskroi, in the Abmedabad District. 

The plaintiff sued under the Mamlatdars’ Act fBom. Act III of 1876) 
to recover possession of a house from the defendants, alleging that they 
were bis tenants under a lease which he had granted to them, and that 
although the terra of lease had expired they refused to vacate. 

[134] The defendants admitted the execu’ion of the lease, but dis- 
puted the plaintiff’s title, and claimed the house as their ov^ii. 

The Mamlatdar dismissed the suit, holding that the plaintiff had no 
title, bis predecessor having purchased the house at a Court sale without 
the permission of the Court, in contravention of s. 294 of the Civil Pro- 
cedure Code (Act XIV of 1882), and the purchase was, therefore invalid* 
He also found that the plaintiff had not taken possession before granting 
the lease. 


The plaintiff applied to the High Court under its extraordinary juris- 
diction and obtained a rule nisi calling upon the defendants to show caus& 
why the decision of the Mamlatdar should not be set aside. 


Chimanlal H. Setalvad, in support of the rule, for the applicant 
(plaintiff). 

Sitn7iath Gopmath Ajmkya, for the opponents (defendants) showed 
cause : Though the Mamlatdar found that the lease was proved, still he 
did not give effect to it, because he considered it to bo a merely nominal 
transaction. The principal issue in the case was whether we were in pos- 
session of the bouse through the plaintiff. The Mamlatdar found that we- 
were in possession in our own right, and, therefore, he dismissed the suit. 
There being a conflict of title between the parties, the Mamlatdar could 
not award the claim — ParbJuidas v. Fulba (1). 


ly a. 13d «. = Unrep. P.J. B.H.C. (1892-»%^ izz. 

(1) P.J. Ifi92, p. 406. The ca«e of Porlhvdas Lakshmidaa v. Fttftaabove referred 
0 , was ao apphcatiOD, No. 141 of 1892. uodt-r the extraordinary jurisdiction of the High 
Court (s. 6-22 of the Civil Procedure Code. Act XIV of 1882) to reverse the decision of 
the Mamlatdar of Nadiad in the Ahtnedabad District 

The plaintiff Parbhudas Lakshmidas sued the defendant Fulba, widow of Vansang 
JNavalsang, for possession of a bouse, alleging that she was his tenant and that her 

nc“ sigmd“bj"\« In P'oof of her holding as his tenant he produced a rent- 

denied that it had been 

acted upon or that she was the plaintiff’s tenant. 

been eiven^ ' rejected the plaintiff’s claim, finding that the rent-note had never 

^ ^ to ; that the oefendant was not in possession of the house as the 

applied, as above, to the High Court 

it is not sifted as clean conclusion on the evidence, although 

be acted on butonlv tn desired, was that the rent note was not intended to 

We think it was witL'n ^ husband’s relations, 

no tenLne^ wTs created ‘b-** conclusion, and to hold that 

Rule discharged with costs. 

[D. 19 B. 133.] 
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JUDGMENT. 

[135] Sargent, G. J. — Tbe Mamlatdar has found fchafc the defeod- 
antis are not "in possession under a right derived from the plaintiff.” 
because he considers the lease to be a nominal one. He has come to that 
conclusion, because he is of opinion, on the evidence, that the property 
belonged to the defendants when it was passed by them. But the defend- 
ants, having passed the kabulayat to the plaintiff, could not be heard to 
deny the latter’s title as a ground for refusing to give up possession, and 
the Mamlatdar himself, therefore, could not go into the question. The 
decision in Parbhudas v. Fulba (1) referred to did not turn upon a conflict 
of title between the parties, but upon whether the lease was intended to 
be acted on. 

We ought, therefore, under these circumstances, to exercise our 
extraordinary jurisdiction and make absolute the rule, and reverse the 
order of the Mamlatdar, and direct possession to be given to the plaintiff. 
Applicant to have his costs. 


1894 
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Appel- 

late 
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Rule made absolute. 


19 B. 135. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 


KIRPARAM JHCTMEKRAM MoDIA, insane, BY HIS GUARDIAN HIS WIFE 

Bai Nathi {Original Plaintiff No. 2), Appellant v. Modia Dayal.ji 
JhumbkBAM and others (Original Defendants), Respondents.*' 

[l8th January, 1894. j 

Prcuiixce-^Proccdurc — Lunatic — Limitation — Striking out lunatic plamtiff's name — 
Rpstorationof name^Suit by person not adjudged to be oj uncound mind under Act 
ZXZV of 1858. 

A plaint as originally framed contained tbo name of Kirpiram. stated to be of 
unsound mind, as first plaintiS and of bis wife Nathi as his guardian and second 
plaintiff. When the plaint was actually filed, Kirparam's name was struck out 
by the pleader and Nathi. Subsequently bis name was restored on bis own 
application, but the period of limitation prescribed for tbo suit had tboo elapsed. 
The first Court held that under n. 7 of the Limitation Act the pUintifF’s clnim 
was not barred. On appeal, tho Judge dismissed the suit, holding that the order 
of the first Court restoring Kirparam’s name was bad, and that the suit was 
time-barred at the date of that order. Oo second appeal, 

Held, reversing the decree, that tbo pleader and Nathi acted beyond their 
authority in striking out Kirparam’s name, and that, therefore, the restoration 
of bis name must relate back to the filing of tho suit, which was, therefore, not 
barred. 

[186] Quaere— Whether a person of unsound mind, but not adjudged to bo so 
under Act XXXV of 1858, cao in this country sue by bis next friend. 

[P., 33 0. 1094=4 O.L.J. 306=10 O.W.N. 719 ] 

Second appeal from the decision of Gilmour McCorkell, Distriefc 

Judge of Ahmedabad. 

This was an action filed in tho year 1890 for the recovery of Rs. 825 
under two bonds dated the 6bh June, 1886, aod payable on the 25th April, 


* Seoond Appeal, No. 664 of 1892. 
(1) 19 B. 133, N. 
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1887. The plaint as originally framed contained the names of Kirparam 
Jhumekram, insane, by his guardian his wife Bai Nathi as first plaintiff, 
and Bai Nathi herself as plaintiff No. 2. The plaint was verified by 
Kirparam himself, and the vakaiatnama (pleader’s warrant) was signed 
by both Kirparam and Bai Nathi. Subsequently, when the plaint was 
actually filed in Court, Bai Nathi and the plaintiff’s pleader struck out 
Kirparam’s name from the title without making any other alteration in 
fche^ body of the plaint. The suit was proceeded with at the instance of 
Bai Nathi alone. The defendants {inter alia) denied Bai Nathi's right to 
maintain the suit. On the 19th March, 1891, Kirparam presented an 
application to the Court asking to have his name restored to the plaint, 
and the application having been granted, the defendants contended that 
his claim was barred by limitation. 

The Subordinate Judge found {inter alia) that the claim was proved, 
and that the plaintiff Kirparam being of unsound mind the suit w'as not 
time-barred under s. 7 of the Limitation Act (XV of 1877). He, therefore, 
allowed the claim. 


On appeal by the defendants the Judge reversed the decree. The 
following is an extract from his judgment : — 

" Assuming for the moment that Kirparm was of unsound mind at 
the moment of the institution of the suit, it is clear that be could neither 
in^Hute it himself, nor could his wife, without a certificate under Act 

?■ n? behalf — Tuharam Anant Jo&hi, by his next 

friend Bhikaji Bamchandra Nimkar v. Vithal Joshi, I.L.R. 13 B. 656 et 
seq. Nor can the want of certificate be now cured. If Kirparam was not of 
unsound mind ah the date of the institution of the suit, then his wife had 
even less reason to appear as his guardian. However, the name of Kirpa- 
ram disappeared from the record in the first instance ; he made no 
complaint ID that respect in Ex. 18 on 19th March. 1891. when he asked 
0 &ve ^ IS name restored to the plaint. The erasure appears to have been, 
made with the cognizance of the pleader, as be has initialled it. The order 
of the Subordmate Judge restoring Kirparam’s name appears to be bad. 
By withdrawing his name from the plaint, Kirparam. if sane, must be 

suit, and on the 19th March, 1891, the 
L137J claim had become time-barred * Whether Kirparam is of 

sound or unsound mind, the suit in the present form is not maintainable.’' 
Bai Nathi as the guardian of her husband preferred a second appeal. 

Govardhanram M. Tripathi, for the appellant (plaintiff) It was not 

necessary to mention Bai Nathi as plaintiff in the plaint. The plaint as 

t was originally framed with her name as the guardian of her husband 
was suiiicient for our purpose- 

hi. I^irparam is of unsound mind, how could 

ni9 wife bring a suit without a certificate under Act XXXV of 1858 ?J 

A lunatic may sue either by himself or through a next friend — 
Venkatramana Bamhhat v. Timappa Devappa (i). 

[Sargent, G.J.— That decision applies to a defendant] 

P.ae.re^:fhf Cott ^ 

Lloyd (2) '-'uttucory IS also to the same effect — Jones v. 

°° appearance for the respondents (defendants). 


(1) 16 B. 132. 


92 


(2) L. B. 18 Eq. 265. 



VINATAK JANARDAN V. MAINAI 


19 Bom. 1S8 



JUDGMENT. 1894 

Sakoent, C.J. — The plaint was originally framed with Kirparam 
himself as first plaintiff and his wife as his guardian as the second plaintiff: Ap^t 
and the plaint was verified by Kirparam himself. When the plaint was 
actually filed, Kirparam's name had been struck out from the heading of 
the suit, as the Subordinate Judge says, by the pleader and second Civil. 
plaintiff. This was clearly beyond their authority, and, therefore, when -q 
the name was restored on Kirparam’s application in person on 19th *** " 
March, 1891, the restoration must relate back to the filing of the suit ; in 
which case the suit would be in time and maintainable in plaintiff’s name, 
whether of sound or unsound mind, and it is, therefore, unnecessary to 
determine whether, as has been contended before us, there may be cases 
in which a person of unsound mind, not adjudged to be so under Act 
XXXy of 1858, can sue by his next friend, as it would appear may be 
done in England under certain circumstances — Jones v. Lloyd{l). 

We must, therefore, reverse the decree, and send back the case for a 
decision on the merits. Costs to abide the result. 

Decree reversed and case sent bach. 


19 B. 136. 

[138] APPELLATE CIVIL. 

Before Sir Oharles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 


VlKAYAK JanaRDAN {Original Plaintiff), Appellant v. Mainai 
AND OTHERS {Original Defendants), Respondents.* 

[I8th January, 1894.] 

Landlord and tenant — Mirasi tenure— Ejectment — Trespasser —Suit by an inamdar to 
recover possession— tenure existing — Right of inamdar against trespasser. 

An inamdar sued to eject the defendants from certain lands, alleging them to 
be trespassers. The Courts found that tbe lands were mirasi lands, and that 
one Ganu was mirasdar. Tbe defendants bad redeemed a mortgage effected by 
Ganu and claimed to bold possession as against tbe plaintiff, 

that as tbe land was found to belong to Ganu as mirasdar and as his 
mirasi tenure was still subsisting, tbe plaintiff as inamdar was not entitled to 
eject tbe defendants, whether or not they bad any rights as against the mort* 
gagee. 

CR.,27B. 43; 31M. 163 = 8 M.L.J. 92; 5 Bom. L.R. 186.3 

This was a second appeal from the decision of J.W. Walker, District 
Judge of Satara. 

Suit to recover possession of land and arrears of rent. 

This action was instituted by plaintiff, an inamdar, to recover posses- 
sion of a certain field together with three years’ rent. He alleged that 
he had leased it to defendant No. 1 ; that the other defendants were tres- 
passers, and that defendants Nos. 2 — 4 held it in oollueion with defendant 
No. 1. 

Defendant No. 1 admitted the claim. 

Defendants Nos. 2, 3 and 4 pleaded that their family held the land 
as mirasdar ; that their uncle Ganu had mortgaged it to one Kondi, the 

. Sacond Appeal, No. 674 of 1892. 

■ ^ ■ ' (1) L, B. 18 Bq. 266. 
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husband of defendant No. 1 ; that they had redeemed the mortgage; that 
they were the heirs of Ganu, and they claimed to hold the land as 
mirasdars. They alleged that defendant No. 1 was colluding with the 
plaintiff. 

The lower Courts held that the plaintiff was not entitled to recover 
as against defendants Nos. 2, 3 and 4, who had redeemed the mortgage. 
They found that Ganu was mirasdar of the lands, and that defendants 
Nos. 2, 3 and 4, were nob mirasdars. 

The plaintiff preferred a second appeal to the High Court. 

[139] Vaszcdeo Ramchandra Joglekar^ for the appellant (original 
plaintid) : — The defendants are held not to be mirasdars, but are mere 
trespassers as against the plaintiff, and he is entitled to eject them. The 
fact that they have paid off Gauu’s mortgage cannot give them a right 
against Ganu’s landlord. 

Mahadeo Bhaskar Chavhal, for the respondents (original defendants): — 
The plaintiff sues us as trespassers. Bub he cannot do so unless he is 
entitled to immediate possession. He is not entitled to this, as the lower 
Courts have found that Ganu is mirasdar and his tenure still exists. As 
Ganu s heirs we have redeemed the mortgage and are now in possession — 
Wotnesh Chunder v. Raj Naraiiiil). A trespass during the continuance of 
the tenancy is no invasion of the landlord’s title. Unless the plaintiff 
shows that he has the right of ejectment against Ganu. the original miras- 
dar, he 13 not entitled to evict us— Cole on Ejectment, pp. 2S7, 288. 
After we redeemed the land from Kondi we offered rent to the plaintiff, 
but he declined to take it. Even a mortgagor is nob entitled to eject a 
trespasser without payment of the redemption money— Chinto v.JanJci{2), 

JUDGMENT. 

Sargent, C. J. The plaintiff, as inamdar, seeks to obtain posses- 
sion of the land from defendants Nos. 2, 3 and 4. But as the Courts below 
have found that the land belonged to Ganu as mirasdar, and that the 
tenuie has nob come to an end, the plaintiff can have no right to olaim 
po^ession from defendants Nos. 2, 3, 4, whether or no they were the heirs 
m Ganu and entitled to redeem and obtain possession of the land from 
Kondi, to whom the Court has found it had been mortgaged by Ganu. 
ihe judgment of Sir B. Peacock in XVomesh Ghtindtr v. Raj Narainil) and 
of Mr. Justice Telang in Chinto v. Janki{2), shew that the inamdar will not 
be prejudiced by his not being able to do so by their possession as tres- 
passers against the persons entitled under the mirasi tenure We must, 
therefore, confirm the decree of the Court below, with costs on appellant. 

Decree confirmed. 


(1) 10 W. R. 0. R. 16. 



(2) P, J. (1892) 463 ; 18 B. 61. 
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[140] APPELLATE CIVIL. 

Bifore Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Candy. 


Pandu {Original Plaintiff), Appellant v. VlTHa (Original 

Defendant No. 2), Despondent.* 

[iSth January, 1894J 

LimUation Act (XV of 1877). art, lU-Limitation— Mortgage-Decree obtained bv 

mortgagee for possenston untilpaynieni of mortgage-debl-Possess^on taken bv morl 
gageee under decree -Continuance after decree of relation of mortgagor and mortgagee 
Sale by mortgagee— Vendor and purchaser -Subsequent suit for redemption bv 
mortgagor agiinst mo^fg xgee and his vendee -Plea by vendee of purckis^- for value 
wtthoul notice Bonafides, meaning of —Purchaser^ meaning o/* in art. 134, 

A decree on a mortgage having directed the mirtgagor to give possesaion to 
the mortgagee until the payment of the mortgage-debt and costs found due the 
mortgagee entered into possession and subsequently sold the property to a third 
party. More than twelve years after the sale, the mortgagor brought a redemp- 
tion suit both as against the mortgagee and the purchaser. ° 

fleid, that the suit (as against the purchaser) was barred under art. 13 i. sch, 
*I of the Limitation Act (XV of 1877), and that notwithstandiug the decree for 
possession, the relationship of mortgagor and mortgagee continued whether 
under the original mortgage or the decree. 

Absence of 6ona /if es as distinguished from actual knowledge of the vendor’s 
lule does not prevent the purchaser from claiming the benefit of art 134 sch 
11 of the Limitation Act (XV of 1877). ' 

In order to give the purchaser the benefit of art. 134, the purchase need not 
be bona fide in ibe sense of being without “ constructive notice ’’ of the restricted 
nature of the vendor’s title, but the term “ purchaser ” in that article is meant 
a person who purchases that which is de facto a mortgage upon the represen- 
tation made to him and in the belief that it is an absolute title. 

[P., 9 M. L. J. 93 ; R., 23 B. 614 ; 3 Bom, L. R. 152 ; 2 C. L. J. 516 ; 12 0. C. 84, ] 

Second appeal from the deoision of A. S. Moriartv, Assiatanfc Judge 
of Poona, confirming the decree of Bao Saheb N. V. Atre, Second Class 
Subordinate Judge of Baramati. 

Suit for redemption. In or about the year 1862 A. D.. one Pandu 
(the plaintiff’s father) mortgaged the lands in question to the first defend- 
ant, and in 1864 the first defendant (the mortgagee) obtained a decree 
(No. 270 of 1864) on this mortgage against him directing him to band 
over possession of the land to the first defendant (mortgagee) until 
payment of the mortgage-debt with costs. On the 27th July, 1864, the 
first defendant took possession, aud on the 9th May, 1878, he sold the 
land to the second defendant. Pandu subsequently died, and on the 27th 
1141] August, 1891, his son Nana filed the present suit for redemption 
of the mortgage, alleging that the mortgage-debt had been satisfied out of 
of the rents and profits of the land. 

The first defendant admitted the mortgage and alleged that he bad 
Bold the land to the second defendant with notice of the mortgage. 

Booond defendant pleaded that he was a purchaser for value 
J^thout Qotioe of the mortgage, and contended that the suit was barred by 
umitstion (art. 134 of the Limitation Act), being brought after the 
expiration of twelve years from the date of his purchase. 

The Subordinate Judge found that the second defendant was a hona 
JtiU purohaBer of the property for valuable consideration, and held the 


• Second Appeel, No. 874 of 1892. 
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suit barred as to him by art. 134, sch. II of the Limitation Act (XV of 
1877). He relied on the rulings in Yesu Ramji Kalnath y. Balkrishna 
Lakshmanil) and Vishnu Gkintamanv. Balaji bin Raghuji{2}. 

On appeal by the plaintiff the Judge confirmed the decree. The 
following is an extract from his judgment : — 

“ I must agree with the lower Court and with the arguments of 
respondent's pleader. Section 18 of the (Limitation) Act cannot apply, 
because there was no fraudulent concealment of the plaintiff’s right to sue 
or of some document necessary to establish that right. Time, therefore, 
runs from the period fixed by the Limitation Act, notwithstanding the 
fact that the plaintiff had not then knowledge of the invasion or curtail- 
ment of his right of redemption from a period of sixty years to twelve 
years, owing to the second defendant’s purchase. That purchase is by a 
registered document, and the property is conveyed absolutely from the 
first defendant, the ostensible owner, to the second defendant for a valu- 
able consideration. Under these circumstances it seems clear that the 
ruling in I. L. R., 9 Bom. 475. should be followed. A reference, however, 
should be made to Bhagwan Sahai v Bhagwan Din, I. L. R., 9 All., 97, 
alluded to in one of the cases quoted by the Subordinate Judge (I. L. R., 
15 Bom., 585), In that case the circumstances under which the mort- 
gagee sold his interest were found to be such that the purchaser was not 
allowed to take advantage of the provisions of art. 134 in question. It was 
there found that the purchaser had not ** reasonable ground for believing 
and did believe that his vendor had the power to convey an absolute 
interest. No such presumption can be drawn from the facts of the present 
case. The sale here was a private transaction, and it defendant No. 1 
had already bought the land when it was sold for arrears of revenue (see 
defendant No. 2 s written statement), defendant No. 2 would certainly 
Q A n ostensible owner. In the case above mentioned (I, L. R., 

was purchased at a formal auction-[142] sale, 
and the circumstances were such that the Court drew inferences that the 
purchaser must have known of the existence of incumbrances.” 

The plaintiff nreferred a second appeal. 

Daji Abaji Khare, for the appellant (plaintiff).— Article 134 does nob 
^PP'y, for the relation of mortgagor and mortgagee ceased when the first 
defendant got his decree against Pandu in 1864. The mortgage was then 
merged in the decree. The second defendant did not, therefore, purchase 
from a mortgagee. And even if the relation of mortgagor and mortgagee 
did continue after the decree, the second defendant as purchaser from a 
decree-holder must be held to have had constructive notice of the mortgage 
on which the decree was based, and, therefore, he is nob proteoted bv art. 
134 of the Limitation Act~Navlu v. RaghuiB); Tani Bagavan v. Hart(4): 
Ramchandra Ballal v. Baba EsQonda(b). He knew that he was only 
entitled to hold the land till the decretal amount was paid. Therefore 
his possession never became adverse to us. In fact, he has held the 
pioperty merely as a trustee for us under the decree. 

T'lleyarkhan, for the respondent (defendant No. 2).— 

morrlyr contend that the relation of mortgagor and 

thtt hofd '^e'^empfcion. and his plaint alleges 

thfnrnnr/ 8®®- ^he plamtiff in his plaint stated that we held 

the property as a mortgagee. He, therefore, cannot now be allowed to say 


(1) in h. 58.3. 

(4) IG I?. 659 N. 


(6) b: H.**C. E. 163. ® 
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that we purchased the property from a decree-holder Tf ho™ fu 

mortgage merged ip the decree (as is now argued) hen IL oLTuHff’ ? 
seek his remedy in execution of that decree He i- ““st 

£*& 7.«“ 

„ ^ JUDGMENT. 

property'^S heTwes^to‘f“ i*? seeks to redeem certain 

defendant in Shake 1784® Th ““''‘S^Ssd to [143] the first 

trSISi" 

eoree oolJer after tne decree was passed m suit No 270 of 1HQ4 in hJo 

\V? observed that the decisions of this High Court in 

Of the Privy Council in Ban Ram Chiplunkar v. Skamirn Borm,ni, f 7 i 
to which reference has been made, whilst they leave ifin dlT r . 

rr„S“ »' ^ 

Six/ “.iTsr„VoT;;ns,^’‘"”“ “■• ^ 

of °°“?*<^e''»tion of art. 134 of the Statute (Act XV) 

tbink that the view expressed bv this Hieh PnnrK • n ^ 

Mt: 

differing from the effect of 8 5 of Act XIV nf Tfi^o TV • I- J^espect 
Lord Cairns in Radanalh Doss v. Gisborl and fiiil Co (9' There arl 
doubtless remarks of the lear.oed Chief Justice of the Allahabad Hivh C. ? 

iS:tth1b^\" ti": : tire V rt"n 

decisMnTn thlf “''““'p- for the 

to be “ bona Me" fn require the purchase 

Of the r^tric^^ naturl of the* 1 ndm^s^tf “ --‘-“‘-e" note” 

S/mpma SaAai V, s WaltZnl L f fh ’ 

etruiDg 8. 6, Act XIV of 1859 in » J ^ remark of Lord Cairns ia con- 
— jjo9. 10 Badanath Doss v. Gisborntt and Qo. (9) 


[D 16 B. 606. 
[A) 8 B. 808. 

(7) 18 I. A. 66. 
UO) 9 A. 97. 


SZ~18 


(9) 16 B. 688. 

^1®87) p. 316. 
W 9B. 476 (477). 

(11) 11 1.A. 218 (929), 
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being equally applicable to the article under consideration, viz., that by a 
purchaser must be meant a person who purchases that which is de facto 
a mortgage upon the representation made to him and in the belief that it 
is an absolute title — a requisite, which, it is to be observed, Lord Cairns 
treats (see 14 Moore’s I. A. p. 20) as quite disiinct from what he mentions 
to be the second requisite to enable s. 5 to be applied, viz., that the 
purchase should be “ bona fide." 

In this case the Assistant Judge has found that “ no presumption can 
be drawn from the fact of the case that the purchaser did not believe when 
he purchased that bis vendor had not power to convey an absolute interest,’ 
and we must, therefore, confirm the decree with costs. 

Decree confirmed. 


19 B. 145. 

[145] APPELLATE CIVIL. 

Before Sir Gkarhs Sargent, Kt., Chief Justice, and Mr. Justice Candy. 


Annapurnabai. widow of Balavantrao Bhikaji Vakhar- 

KaR {Original Opponent), Applicant v. LaKSHMAN BhikAJI 
VakhaRKAr {Original Applicant), Opponent.* i23rd January, 1894.] 

Succession' Certificate Act, VI2 of 1889, ss. 17 and 20 — Certificateof heirship — Hindu 
family— Political Agent — Grant of certificate by Political Agent — Irregularities in 
viakinq grantStamp on certificate — CourPFees' Act, VII o/ 1970, s. ^Q—Holifica- 
lion of Governor General. 

A District Judge cannot treat a certiBcateof heirship granted by the Political 
Agent in a Native State as invalid because the applicant had not given to him 
the requisite iuformatioD as to tbe other members of the family and no notices 
had been issued to them. Tbeee irregularities of procedure may be a reason for 
the Political Agent to cancel the grant, but they do not enable tbe District 
Court to treat it as a nullity. 

A certificate having been granted on an ordinary stamp of requisite value, it 
was contended that it was not properly stamped in accordance with the Court* 
Fees’ Act (VII of 1870) as required by s. 17 of the Succession Certificate Act 
tVII of 1889), because it did not bear upon it the words “ Court-Fees” as directed 
in tbe notification of the Governor General. No. 361, dated 18th April, 1883. 

Held, that though s. 26 of the Court Pees’ Act (VII of 1870) provides that the 
stamp used to denote tbe fee chargeable under the Act shall be of such particular 
kind as the Governor-General in India in Council may by notification from time 
to time direct, and that though the Governor-General bad issued suoh notifies* 
tioD. still the direction in tbe notification, that the stamp should bear the 
words “Court-fees ” was not a matter on which be had authority to give any 
direction under the terms of s. 26 of the Court-fees Act. and. therefore, could 
only be regarded as a departmental order, the noa-ubsetvance of which could 
not invalidate the stamp for the purpose of the Act. 

A certificateof heirship stamped with the proper stamp, and granted by the 
Political Agent of a Native State, must be recognized by the Civil Courts in 
British India ” as having the same effect in British India as a certificate granted 
under this Act” as provided by s. 17 of Act VH of 1889, and under a. 20 precludes 
the granting of a certificate by a Civil Court. 

This was an application under the extraordinary jurisdiction of th® 
High Court (s. 622 of the Civil Procedure Code Act XIV of 1882) against 
the order of A. Steward. District Judge of [146] Khandesh, in the matter 

of an application for a certificate to collect debts under the Succession 
Certificate Act (VII of 1889). 

Application No. 123 of 1893 under extraordinary jurisdiction* 

98 



X.] ANNAP0RNABAI V. LAKSHMAN BHIKAJI VAKHARKAR 19 Bom. H7 

at K^hannr'r°h*‘ Bhikaji Vakharkar, the Head Master of the High School 
died at KoTh^eurlZ ^strict, 

aoouD K3. d.^UO m the Savings Bank at Kolhanur atandino ,r, i,:„ „„ 

Hhapur After hi9°d ^th H morigage of a house at 

^olhapur. After h a death his widow Annapurnabai aoplied for a certificate 

?L del information as to the reul^e of 

Q bu apolied to the Political Agent of Kolhaour and 

Southern Maratha Couccry to countersign the certiBcate. but he retesad to 
countersign it on the ground that it was not on a British stamn 11^000^ 

nldnol® by a British officer. The widow, thereupon 

produced an ordinary stamp paper and uor, a Court-fee stamn as e^’ 

th^Polit ca/Aael Act (Vir of 1870), and upon it' obtained 
of 1889)^ ^ ^ certificate under the Succession Certificate Act (VII 

Subsequently Laksh man Bhikaji Vakharkar (the onponent), claiming 
Judge o°DhX f ''■•“‘ber of the deceased, applied to the Joint Subordinate 

the debte^ue o rh?d“' ‘ ®®^ble him to recover 

0 aebj3 due to the deceased. His applicanioo wa^ opposed by Aonanur 

bf *the”'XHt“‘®r f “’® certificate granted to her 

gLteffi “““‘d be 

a Dnulia, h.owever, granted feakshman 

Lt hl^rfd 1 ‘t the Savings Bank deposit of the deceased 

1. a. h’l “m." r ™ ■» a. M, „c„„d 

pact to both the debts, for the following (among other) reasons :— 
aterenei ® X Political Agent is invalid, because it is 

of Act VlTl^ a general stamn only, whereas under the provisions of s. 17 
of Act VII of 1889 It should have b^on stamped with Court-fee stamp. 

sentation Nyayadnish was obtained by misrepre- 

sentation and deceit. If Annapurnabai shows any intention of acting on 

•®° the applicant Lakshman Bhikaji will bavt to 

. < injunction preventing her from dealing in any wav with the 

proper^ of the deaeased in the Kolhapur Court. 

f»i>« mortgage secured by imtooveable property in the 

thia in thrt objection to my including 

granted to Lakshman Bhikaji. Section 17 gives f 

tiha Bam ^ Political Agent, if duly stamped, in force in British India 

the same force as a certificate granted under the Act. I do not see X 

State "*AlUhartha°*^*'^rfi°*^ be reciprocal, and it may be so in the Kolhapur 
feh^-Kf wu u Court gives is the right to recover 

■ Wn^nahaT t 1“ ^ « -other maZ ” 

iutisdiobion and nhf ‘be High Court under its extraordinary 

BhS“i VakharkK ® »“» o»Umg upon the opponent Lakshman 

ManeHr/ be set aside. 

nipport of the rule- Tha^M ^ applicant Annapurnabai 

•upporc 01 Che rule.— The certificate which was granted to us by the 
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1894 Political Agent was in the form prescribed under s. 17 of the Succession 
JAN. 23. Cer. ificate Act (VII of 1889). We obtained a cerr.ihcate from the Political 

Agent of Kolhapur, because we lived with the nccoased at Kolhapur, ihe 

Appel- f^ct that the certificate granted by the Political Agent is not engrossed on 
LATE a Couri-fee stamp, but on an ordinary com^mercial stamp, is of no 

Civil consequeuce. The proper stamp duty of Rs. 65 has bwen paid. Govern- 

— meet issues different kinds of stamps merely for the purpose o keeping 
19 B. 145. separate accounts. The certificate granted to us by the Political Agent is 

valid, and if so. then the certificate granted to Lakshman J’y is 

invalid under s. 20 of the Succession Certificate Acr. (VII of 1889). Kyen 
according to s. 28 of the Court-fees’ Act. the certificate of tfce Political 

Agent would not be invalid, it being properly stamped. 

Shamrao Vitthal, for the opponent Lakshman Bhikaji showed cause. 
— P’irst we contend that the applicant has no right at all to [148J a 
certificate. The deceased was a member of an undivided family, and we 
are entitled to his property by survivorship even without a certificate 
under the Succession Certificate Act — Ganesh v. Bhima (1). The certificate 
of the applicant is invalid. It was granted without any inquiry as to 
whether other relatives of the deceased were entitled to his property. 
Annapurnabai did not inform the Court of the Sar Nyayadhiah or the 
Politick Agent of Kolhapur of the existence of the other relatives of the 
deceased, and fraudulently obtained the cerHficato, We also contend that 
the certificate of the Political Agent is invalid, because it is not properly 
stamped. Section 26 of the Court-fees’ Act enacts that the Court-fee 
stamps shall either be impressed or adhesive according to the direction of 
the Governor-General in Council; and there is a Government Resolution 
(No. 361, dated the 18bh April, 1883) which lays down that when a 
Court-fees stamp up to rupees ten is required, then the stamp should be 
adhesive, and when the fee is higher than rupees ten, then an impressed 
stamp should be used. Further, it provides that the stamps, whether 
adhesive or impressed, should have the words “ Court-fees” on it. Tho 
certificate of the Political Agent is not on such a stamp, and, therefore, it 
is invalid. 


JUDGMENT. 

Sargent, C.J.— The District Judge has confirmed the grant of a certi- 
ficate by the Subordinate Judge, on the ground that the certificate granted 
by the Political Agent was invalid, because the applicant had not given 
the Political Agent the requisite information as to the other relatives of the 
family, and no notices had been issued to them. These irregularities ot 
procedure, if true, might possibly be reasons for the opponent asking the 
Political Ag^nt to cancel the grant, but they do not enable the District 
Court to treat it as a nullity. 

As to the certificate not being properly stamped in accordance wiM 
the Court Fees’ Act of 1870, as required bv s. 17 of Act VII of 1889. 
because it does not bear upon it the words ** Court Fees," it is true tbat 
8. 26 of Court Fees' Act VII of 1870 provides that the stamp used t® 
denote the fee chargeable under the Act “ shall be impressed or adhesive or 
[149] partly impressed or adhesive as the Governor-General iu India 
Council may by notification in the Gazette of India from time to tiDfl® 
direct,” and that by notification of the Governor-General, (No. 3hl'. 
dated 18th April, 1883), it was provided that in case the fee chargeabiO 

(1) P. J. (1891), p. 228. 
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should be under 10, an adhesive stamp should be used, and when the 
lee shou^ld exceed Rs. 10, an impressed stamp, and that in botih cases the 
stamp should bear the words Court Fees but as to the direction that 
the stamp should bear the word Court Fees ” it is to be remarked that 
It 19 not a matter on which by the terms of s. 26 of the Court Fees’ Act 
the Goyernor-Genera! in Council had authority to give any direction and 
It can, therefore, only be regarded as a departmental order, the non-obser- 
yanoe of which cannot invalidate the stamp for the purpose of the Act. As 

r*.- stamp impressed on the certificate granted by 

tneFoIibical Agent, was admittedly the correct amount, the stamp was, in 
our opinion, in accordance with the provisions of the Court Fees’ Act, 

Under these circumstances the District Court ought to have recognized 
the certificate of the Political Agent as “ having the same effect in British 
India as a certificate granted under this Act ” as provided by s. 17, and 
whic^ therefore, by s. 20 would preclude the granting of a certificate by 
the District Court. The District Court has, therefore, acted without 
jurisdiction in making the grant, and we must make the rule absolute and 
cancel the grant, with costs. 

Rule made absolute. 


IV D. lOU. 


[150] APPELLATE CIVIL. 

Before Sir Charles Sargent, EL, Chief Justice, and Mr, Justice Candy. 

Balkrishna VaMANAJi Gavankar (Original Plaintiff), Appellant 
V. Jasha Farsi Shirec. and others {Original Defendants), 

Respondents. (25th January, 1894. J 

LandMand Unant~Ejectment~Noti£e to quit—Agricultural la-nd—Tenanoy-at-will 
-^yearly Unancy- Rent not payable until the end of the year—Construciion—Land 
Revenue Code (Bom. Act V of 1879), s. 84, t 

Where in the case of ao agricultural land, the tenant entered into an agree- 
ment with the landlord that he would pay the amount of the annual tent every 
year ae long as the landlord would keep the wadi (oartj with him, and would 
baok the eame when the landlord would demand it, 

HeW, that the contract between the pari.jp8 took the case out of b. 84 of the 
Dand Revenue Code (Bombay Act V of 1879), and that as the rent would not be 
payable until the end of the'year. the landlord might put an end to the tenancy and 
demand the land at the end of any year without giving any previous notice of any 

particular period, but be could not demand immediate possession in the middle of 

a year. 

Appeal under the Letters Patent from the order of Fulton J 

Civil Procedure Code (Act XIV of 
Xoc2;, second appeal No. 655 of 1893 from the decision of Rao Bahadur 
i ^ ^ — — 

Appeal No. 81 of 1893 under the Letters Patent. 

T oeocioo 84 01 the Land Revenue Code {Bombay Act V of 1879) : — 

to run Irom fch«*lna absence of proof to the contrary, be presumed 

season to the eod of the next. The oultivatiog 
IMIOQ may be presumed to end on the Slat March. ouicivaciog 

lihdlord totha "2®"® terminatioo a notice given in writing by the 

tta aSd fli Sh. ™ 1 landlord, at least three months before 

to Buo^ nofeloa*m« “f\.***f intimated that the tenauo y is 

w OHH. Buoli netloe nay bs in the form of sob. B or to the like effect. 

lOX 
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Lalsbaakar Umiashankar, Joint; First Class Subordinate Judge with. 
Appellate Powers at Tbana. 

Ejectment. Tbe plaintiff sued to recover possession of certain land 
from the first defendant. The other defendants were subsequently made 

parties. 

All the defendants pleaded that they had no knowledge of the 
plaintiff’s title, and chat they had received no notice to quit. 

[151] The following is the translation of the material portion of the 

rent-note relied on by the plaintiff : — 

'* I pass an agreement in writing as follows '.—Wadi foart) Wadbhat 
and wadi (oarb) Bilbhab (situate at) tarf Agar Bassein together with the 
trees standing thereon and land I have taken in my possession from you 
on an agreement to pay ha&il (annual rent), and I have been cultivating 
them from before. I have argeed to pay the Government assessment on 
the Siiid wadis (oarts) and to pay you rupees 16, in letters sixteen, of the 
Company’s currency on account of the hasil (annual rent) for one year. 
Accordingly I shall pay you the amount of tbe hasil (annual rent) every 
year as long as you shall keep the said wadis (oarts) with me, and will give 
back the same when you may demand the same. I have no claim to tbe 
wadis (oarts). Tbe wadis (oarts) are in my pospession.” 

The Subordinate Judge passed a decree for the plaintiff, holding 
that no notice to quit was necessary, as the defendants had denied tbe 
plaintiff’s title. 

On appeal by the defendants the Judge reversed the decree, holding 
that a notice to quit was necessary, and that tbe ser vice of notice to quit 
had not been proved. 

The plaintiff preferred a second appeal, No. 655 of 1893, which was 
dismissed under s. 551 (1) of the Civil Procedure Code (Act XIV of 1882). 

The plaintiff thereupon preferred an appeal under the Letters Patent. 

Ganesk Krishna Deshamukh, for tbe appellant (plaintiff). 


JUDGMENT. 

Sargent, C. J. — The question for determination in this case is, 
whether the agreement created a tenancy-at-will or a yearly tenancy. 
The agreement provides for a yearly rent being paid, and tbe question is, 
whether the words which follow show a clear intention that the landlord 
might give a notice to quit within the year. 

In Khuda Bakhsh v. Sheo Din (1), where the agreement was held to 
create a tenancy-ab-will, the language of tbe agreement showed, as Mah- 
mood, J., poin^8 out. an intention that the landlord might turn out his 
tenant at any time on giving fifteen days' notice. Moreover, the land was 
not let for agricultural purposes, but was only a piece of land on which tbe 
tenant was to live and tether his cattle, In Jivraj v. Atmaram (2) the 
lease was of a house on [152] which au annual rent was reserved, but tbe 
tenant agreed “ to vacate when asked to do so by the landlord.” 

In the present case the land is found by the District Court to be 
agricultural land, and very clear language should, we think, be required to 
show an intention that the landlord should be able to turn his tenant out 
at any moment during the year. The tenant says : “ I shall pay you the 
amount of the annual rent every year as long as you shall keep the said 
wadi with me, and will give back the same when you may demand th® 
same.” As tbe rent would not be payable until the end of the year, this 

(1) 8 A. 405 (408). (2) 14 B. 319. 
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language would seem to imply that the landlord might put an end to the 

‘‘t the end of any yea? and without g?vii 

wn.drLt-» P«t'cular period. The contract hetween the partief 

would take tbe case out of s. 84 of Bombay Act V of 1879 Here the 

possession in the middle of the current year. We 
Diusti thdrefordi disoiiss the appesrl. 

Appeal dismissed. 

19 B. 152. 

ORIGINAL CIVIL. 

Befote My. Justice Fatrati. 


The Advocate General op Bombay {Plaintiff) v. Gangji 
Akhai {Defendant).* [26(ih July, 1894.] 

Contempt of Court— Punishment by imprisonment— Practice. 

On 1st September, 1890, in an administration suit in which Ganeii Akhai 
M executor of a will was defendant, a receiver was appointed, and Gangji Akhai 

™ue of T, Gweroi'cnt promis.orv oofis of the 

subject-matter of the 

1891 S w ^ T the order and absconded from Bombay, and on iGth March, 
It w« af? absence, a rule foe his attachment for contempt was made absolute. 
It was afterwards ascertained that he had used the note? for his own purposes. A 

apprehended, and on 23rd April, 
rn?ifu . ™ criminal breach of trust and sentenced to eighteen 

months imprisonineot. Previously to his trial (viz., on the 9th April 1891) he 

for contempt of the order of September, *1890, so that 
after hjs conviction he was in jail both under his sentence and under the order 
for contempt. On the 4th October. 1892, the Court passed a money decree in the 
administration suit against the defendant for Rs. 80.000 [1531 aod costs The 

Oo'to'’bTr® ‘l>e criminal offenoc expired on the 22nd 

for non?’ «lcase from imprisonment under the order 

for contempt were made m December. 1892, aod 10th April, 1893, but were 
refused. Counsel now moved again for his release. 

.. defendant should be released from imprisonment. The right of 

“m? ‘‘fa® promissory notes from him was merged in the money 

5!r tu demand the notes was gone, and the order that he should 

in ol®/ ‘faen? up to the receiver had ceased to be operative. Tbe commiiment. 
iflon intended to enforce obedience to theorder of the Ist September 

iwu, could no longer be continued on that ground. It was the decree now and 
not the order which constituted the measure of the obligation between the parties, 
inat was a simple money decree, and it was contrary to tbe expressly declared 
will of the Legislature and to all modern principle and prcce(}o.at to keep a de- 
lendant imder commitment for contempt to compel him to pay a money decree. If 
toe attachment order was regarded as a puoishment for the defendant's oSence 
» delivered up tbe nofes, the punishment should be commensurate 

mtii the onenoe. Imprisonment under it could not be indefinite. By s 493 of 
the Code of Civil Procedure (Act XIV of 1882) the Legislature indicated that 
fluoh impnsonment should not extend beyond six months. The defendant had 
howe^r, been in jail for more than twenty months. For the orimioal offence 
06 bM suffered the punishment to which he was sentenoed, and tbe Court would 
Dot be lustified in indirectly adding to its duration. 

Application by defendant for release from imprisonment for oon- 

tempt. 

Tblfl was an administration suit, and on the Isb September, 1890, tbe 
Court made an order appointing a receiver and restraining the defendant 
Cxangji Akbai, who was the testator’s executor, from dealing with the 


1894 

Jan. 25. 

Appel- 

late 

Civil. 

19 B. ISO. 


Bait No. 212 of 1689. 

108 



19 Bom. 154 


INDIAN DECISIONS, NEW SERIES 


[YoK 


1894 

July 26, 

Original 

Civil. 

19 B. 152. 


testator’s estate, and ordering him to deliver over to the receiver certain 
Government promissory notes of the value of Ks. 45,000 mentioned in his 
inventory as belonging to the estate. 

The defendant did not obey this order, and on the 16bh March, 1891^ 
a rule for his afctachnaenb for contempt was made absolute. Tnis order 
was made in his absence, as he had then absconded from Bombay. 

It was subsequently ascertained that Gangji Akhai had used the 
Government promissory notes in question for his own purposes, and an 
information was accordingly laid against him by the receiver charging him 
with criminal breach of trust. A warrant was issued for his arrest, under 
which he was apprehended and brought to Bombay, and on the 23rd April, 
1891, he was [154] convicted of the above offence and sentenced to 
eighteen months’ rigorous imprisonment. 

Previously to his trial {viz., on the 9th April, 1891), he had been 
committed to jail for contempt of the order of September, 1890, so that 
after his conviction at the Criminal Sessions he was in jail both under his 
sentence and under the order for contempt. 

On the I5th December, 1892, an application was made to the Court 
for his release, and refused. A second application was made on the 10th 
April, 1893, but was also refused. 

Counsel now moved in accordance with notice of motion, dated 9th 

July, 1894, for the release and discharge of the defendant Gangji Akhai 

from jail in which he was conhned under the Court’s order of 16th 
Marcb, 1891. 


In his affidavit the applicant stated (inter alia) as follows 

I have been in jail for contempt ever since the 8th October, 1892 ^ 

on which day the sentence of eighteen months inflicted on me expired. I 
say that I have already severely suffered for what I have done, and repent 

tor the same. I have no means whatever to repay to the estate what I 

have misappropriated, and for which I have been severely punished both 
criminally and civilly. I have lost in trade all that I bad withdrawn 
tiom the estate, and have not in my possession anv portion thereof, 
nor am 1 contumaciously keeping back any of the said property. My 
further detention in jail will do no good to the estate of the testator, but 

T ha to my life. I am an old man fifty-six years of age^ 

I have suffered heav.ly for my faults. I admit that I was wroug in 

applying the property of the estate, to my own business, but I have been 

I <3° not ask for any release from my 

liability to the estate, but only the discharge of my person from jail. I 

‘"f restitution in my power to the estate. If I am 

discharged I shall be able to do some business, and from the income or 
profits to make good the loss to the estate. I am in an extremely feeble 

veai s of ,1 T®""® ^ Son. who was eighteen 

this fresh calamity has considerably added to my already 

sove e afflictions and has crushed mo and my family. Owing to my 

this°'?o'!lv “ '"®-® ‘®^'’ destitute cireumstanoes, but 

this conditioD IS now rendered helpless owing to the death of my son. 

nnon o'rodmstances I pray that this Court will have pity 

upon my unfortunate condition and order my discharge " 

89 49rlnd referred to 

nihf s the Civil Procedure Code (Act XIV of 1882); thn 

Debtors Act, 1869, s. 4 (Stat. 32 and 33 Vic, 62) ; In renZiTw. 


(1) 21 Q. B. D. 236. 

104 


X.] ADVOCATE GENERAL, BOMBAY U. GANGJI AKHAI 19 Bom. 186 


JUDGMENT. 

EarraN, J. My thanks are due to Mr. Scott for his temnerate and 

drZnTr®"' application on the™ of "be 

GaoerAkd « administer an estate which was in the hands of 
& an nrL the testator, and in it on the 1st September. 

Akhai frnml appointing a receiver and restraining Gangji 

that Gannh Akh^®''h‘“ mT directed 
that Gangji Akhai should {inter aha) deliver to the receiver the Government 

“n‘" ‘be nominal 

recollection of the circumstances under which 

and nnt®h ® endeavoured to show that Nenbai 

sug Jsf +h„®f f possession, and did not 

thf P®’’*®'* I convinced upon 

e did not deliver the notes to r.he receiver, and on the 16th March. 1891, 

he n!r “^®°l"'^® ® rule that a writ of attachment should issue against him. 

on toat 0 //'“^ ih °‘'\®V“ P®‘-'-'‘®“'"r. Gangji Akhai oid not auoea; 
end ei ^ occasion though he had been personally served with the rule nisi, 
and the rule was made absolute iu his absence. 

The grounJ /or making the or.ier was that Gangji Akhai was con- 
tumaciously refusing to obey the order to hand over the notes. This order 
issued in the usual form, and I am not prepared to say that it issued in a 
wrong form, or that the imprisomneut under it should have been directed 
for a particular peiiod. Where the act of contempt is done, and cannot 
be undone. I agree that the more modern and probably the more correct 
course is to direct the imprisonment to continue for a definite period onlv 
In re Davies (1). But where the object of the confinement is to enforce 
compliance with an order in the future, I think that it might freauently 
defeat the purpose of the order to limit it to a definite period. In' many 
cases the litigant [136] in contempt might elect to undergo the term of 
imprisonment in preference to obeying the order. The defendant, when 
the commitment is for the purpose of enforcing an order in the future, on 
obeying the order would be entitled to his discharge at once, or rather 
would obtain it as of course, subject to any order as to costs which the 
J udge might think fit to make. 


j ^^*8 order was made, the receiver discovered that Gangji Akhai 

had betw^n June and December. 1889, deponte 1 Government promissory 

notes for Kg. 46,000 — no doubt the nores in question — with the Bank of 

^ombay to secure advances made to him, and that the Bank had sold 

them in June. 1890, to liquidate the debt. Had Gangji Akbai stated that 

fact when the receiver order was made in September, 1890, that order 

would have been couched in different terms. But his statement would 

nave rendered him liable to a criminal prosecution. To avoid this he 

endeavoured to shift the possession of the notes on Nenbai, and did nob 

even sugpsb that they were no longer available. Tne Court was, therefore 

l^k- w -1*® and misleading affidavits to make the order in the form 
Wbiob it assumed. 


1894 

July 26. 
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19 B. 182. 
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Before the contempt order wa? made absolute, Gangji Akhai had ab- 
sconded. The receiveron learuinglwhat GangjiAkhai had done with the notes 
laid an information under which he was arrested and brought to Bombay ; 
and on or about the 23rd of April, 1891, he was convicted of criminal 
breach of trust of the notes in question, and sentenced to eighteen months’ 
rigorous imprisonment. On the 9th of tbe same month he bad been com- 
mitted to jail for contempt of tbe Court’s order of the 16th March, 1891. 
He was, therefore, in jail under his sentence and the commitment order at 
the same time. Previous to this, on the 15th January, 1891, the suit bad 
been referred to tbe Commissioner to take tbe accounts of the administra- 
tion of the estate of the testator from the defendant Gangji Akhai, the 
order for the receiver so far as it related to Gangji Akhai being continued. 

The Commissioner made hia report, which was not excopted to, and 
was conhrmed by tbe Court. It found the sum of Rs. 80,000 due to the 
estate from Gangji Akhai, and in pursuance of its terms the Court on 
the 4th October, 1892, passed [1573 a decree against Gangji Akhai in 
favour of the plaintiff for that sum and costs It did not decree, as in fact 
under the circumstances it could not, the specific return of tbe Rs. 45,000 
Government promissory notes, but was a simple money decree for 
Rs. 80,000. Under it the receiver’s appointment was continued. The 
sentence passed on Gangji Akhai expired on the 23rd October, 1892. 

On the 15ch December, 1892, Gangji Akhai by counsel moved before 
Starling, J., for his release. His affidavit expressed contrition for his 
conduct, and stated that with certain exceptions he had no property. This 
application was refused apparently on the ground that the Court was not 
satisfied that Gangji was not concealing property, part of the proceeds of 
the Government promissory notes for Rs, 45.000, or that it was satisfied 
that he was concealing such property. A similar application made before 
the same learned Judge on the 10th August, 1893, upon tbe same grounds 
shared the same fate. The ground upon which I conclude that the 
learned Judge proceeded, was that Gangji Akhai had nob under these 
circumstances sufficiently purged bis contempt. 

On Monday last, counsel for Gangji Akhai again before me applied for 
his release. I took time to consider the application, as it was opposed by 
the Advocate General as well as by Nenbai’s counsel, and because I con- 
sidered it to be a case of grave importance upon which another Judge had 
already expressed his opinion in a sense contrary to my own. 

Upon tbe facts which I have stated, I consider that Gangji Akhai is 
entitled to his release. The right of the plaintiff to demand the pro- 
missory notes from Gangji Akhai is now merged in the money 
decree. The right to demand the notes is gone, and tbe order, therefore, 
that Gangji Akhai do deliver the notes to the receiver has ceased to ha 
operative. The commitment in so far as it was intended to enforce 
obedience to the order of Ist September, 1890, can no longer be continued 
on that ground. Even if the order to deliver tbe notes could be treated 

as an order to replace the proceeds or value of the notes with the [158] 

estate — and I do not think that it can be so treated — still it is the decree 
now, and not the order, which constitutes the measure of the obligation 
between the parties. That is a simple money decree, and it appears tome 
to be contrary to the expressly declared will of tbe Legislature and to all 
modern principle and precedent to keep a defendant under commitment 
for contempt to compel him to pay a money decree. It does nob, I think, 
alter the case that the Court is led to infer that the defendant has 
concealed property in his possession. Neither by torture nor by dread of 
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'® ‘“‘“'■e, ought the Court to enforce its 1894 

t^e Civil P^n n which a decree can be enforced are pointed out in July 26. 
the Civil Pi ocedure Code, and this is not one of them. 

f .u O’^'Jer is regarded as a punishment for the ORIGINAL 

Cnternml^^® defendant Gangji Akhai in not having delivered up the Civil. 

1 “o‘es or (to read the order in a very extend- 

SMse) their value, the punishment should bo commensurate with 
the offence Imprisonment under it cannot be indefinite-2« re Davies,{l). 

T^L?T^ Prooedure Code (XIV of 1882) s. 493, is an indication bv the 
Legislature of the length to which such imprisonment should extend,' i«>.. 

SIX months. Here Gangji Akhai has been in jail under the commitment 
order for more than twenty months. His offence, however, in this parti- 
cular case really consisted in his criminal breach of trust. For that be 

has suffered the punishment to which he was sentenced. I should not be 
justined id indirectly adding to its duration. 

• ^ ei’tei'ed upon a consideration of the question which deter- 

mined Mr. Justice Starling in refusing to release the applicant— the 
question whether or not Gangji Akhai is concealing property. Upon 
such a question all Courts are necessarily liable to error. If I had the 
power to continue the imprisonment because I consider that the apnlicant 
18 concealing property, which I have held that I have not. I should hesitate 
to exercise it in the face of the inference to be drawn from the want of the 
«nec6 of the imprisonment already undergone by the applicant in inducing 
Pim directly or indirectly to produce the concealed property— an 

imprisonment which the orders already [159] made in this matter must 

have led the applicant to fear might be perpetual. 

There must be for these reasons an order for the release of the 
Applicant. 

Application Qtanted. 

Attorneys for plaintiff.— Messrs. Maneklal and Damodar. 

Attorneys for the defendant.— Messrs. Crawford, Burder (& Co., and 
Messrs. Tyahji and Dayabhai. 


19 B. 159 = Chitty’8 S.C. C.R. 422. 

SMALL CAUSE COUET REFERENCE. 

Before Mr, Justice Bayley [Acting Chief Justice) and Mr. Justice Farran. 


Balabam Harichand amd othbes (Plaintiffs) V . The Southekn 
Mahbata Railway Company, Limited {Defendants).* 

[1st September, 1894, j 

Jlailioay Company- Liability for loss of goods — Railways Act, o/I890, s 75. 

(11 The words “ loss, destruction or deterioriitioD ” in s. 75 (2) nf the Indian 
Railways Aot, IX ol 1890, iooludo loss caused by the criminal misfippropriation 
ol the parcel by a servant ol the railway administration in charge thereof. 

j, . » .fc % I * , ^ 0 1 it is necessary that both value and contents 

ot a parcel (if over Rs, 100 in value) should be declared before the railway 
administration can be held liable in respect thereof. ^ 


* Suit No. 40J9 of 1894. 

(1) 21 Q. B. D. 286. 

(9l S'.OMon 76 of the Indian Railways Aot, IX of 1890 

*['7 aniclea mentioned in the second schedule are containrd in 
7 parcel or package delivi red to a railway administration for carriage by railway, and 
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(3) Tho payment by a coofigncr of silvei* coin of the specie rate required by 
the general regulations of a Railway Company to be paid lor the carriage of such 
goods is not such a payment as satisfies ibe requirements of s. 75 of the Indian 
Railways Act, IX of 1890. 

[R., 30 C. 257 ; 4 Ind. Cap. 907 = 113 P. R. 1908 = 15 P.L.R. 1909 ; 17 Ind. Cas. 37 = 
6 S L.R. 103 ; 14 M.L.J. 396 ; 2 N.L.R. 125; D., 19 B. 165.] 

Case stated for the opinion of the High Court under s. 69 of 
the Presidency Small Cause Courts Act (XV of 18S2) by C. W. Chitty, 
Chief Judge. — 

“ 1. This was a suit brought by the plaintiffs to recover from the 
defendant company a sum of Rs. 672-14-6, being the value of a parcel of 
Rs. 700 in cash, consigned by the plaintiffs from Sangli to Bombay, which 
the defendant company failed to deliver, less a sum of Rs. 27-1-6 paid to 
the ulaintiff in respect thereof by the Police Superintendent of the defend- 
ant company. 

" 2. The facts of the case together with the reasons for my decision 
are fully sen out in my judgment delivered on the 4th July, 1894, of which 
a copy is hereto annexed, and to which for brevity’s sake I crave leavo 
to re*er. 

3. The questions of law which I beg to submit for their Lordships^ 
consideration are as follows : — 

“ (i) Whether the words ' loss, deterioration or destruction of the 
parcel ’ contained in s. 75 of the Indian Railways Act, 1890, include less 
caused by the criminal misappropriation of the parcel by a servant of the 
railway administration in charge thereof? 

(ii) Whether under s. 75 it is necessary that both value and con- 
tents of a parcel (if over Rs. 100 in value) should be declared before tho 
railway administration can be held liable in respect thereof ? 

(iii) Whether the plaintiffs have satisfied the requirements of s. 75 
by paying for the parcel in question the special rate required by cl. 60 of 
the defendant company’s rules (p. 47 of Ex. I) to be paid for the carriage 
of treasure, & g . ? 

(iv) Whether the percentage on the value, mentioned in s. 75 which 
the consignor is, if required by the administration, [161 J to pay or engage 
to pay by way of compensation for increased risk, is equivalent to insur- 
ance as prescribed by the company’s bye-laws and rules ? 

" 4. The suit was dismissed by me subject to the opinion of their 
Lordships on the above questions. Tho plaintiff has deposited in Court 
the professional costs Rs. 51 awarded against him together with Rs. 60 to 
meet the costs of reference.” 


the value of such articles in the parcel or package exceeds one hundred rupees, th® 
railway aduimisiration shall not be responsible for the losd, destruction or deterioration 
of the parcel or package, unless the person sending or delivering the parcel or package 
to the administration caused its value and contents to be declared or declared them at 
the tirne of the delivery of the parcel or package for carriage by railway, and, if so- 
required by the aomimstraiion, paid or engaged to pay a percentage on the value so 
deolared by way of compensation for increased risk. 

When any parcel or package of which the value has been declared under sub- 
8. U) has been lost or destroyed or has deteriorated, the compensation recoverable in 
respect of such loss, destruction or deterioation shall not exceed the value so declared, 
and the burden of proving the value so declared to have been the true value shall, nofc- 
withsUnding anything in the declaration, lie on the person claiming the compensation. 

[ 5 } A railway administration may make it a condition of carrying a parcel deolared 

Ia ?n ® mentioned in the second schedule that a railway servant author)2- 

aotLlfv examination or otherwise, that the parcel 

actually contains the article deolared to be therein.*' 
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>“ ‘bi'-d question wab as follows. It was 
con ained in the company s book of rates, and laid down the following 

nnin Treasure including specie, bullion, gold and silver 

rates’, *= ■ shall be carried at the following 

Pies per maund 

XT . «« per mile. 

Up fco 27 maunds ... ... 

Above 27 and up to 81 maunds o 

do. 270 fi 

Over 270 maunds ... ... I 

for quantity shall not be less than that 

tor a smaller quantity according to tbe above scale. 

“ Insurance Rates. 

«!.. :: »' »“■ 

or l,lS?„nM‘Zl •'"••-2 *■"“ 1«0 oill.. 

Subject to a maximum of one per cent. 

whole If/stlnL"’”'^'^^'’''* 

Chief Judge of the Small Cause Court dismiss- 

iDg the suit was as follows : — 

thn / This is a suit brought by tbe plaintiffs to recover from 

tafnfn^R 672-14-6, the value of a parcel con- 

bZcLoL p T Botnbayby the last plaintiff 

Bamchandra Dayaram, which parcel the defendant comeanv failed to 

deliver, but on account of which they have paid to the plaintitfs Es. 27-1. 6. 

This is a case of some importance so far As it deals with the resnon- 
sibility of 8, railway administration under the Indian Bailways Act, 1890. 

of ‘o Ihe declaration 

of the parcel, are not in dispute On the 9th June, 1891, the plaintiff 

Kamobatidra Dayaram wished to consign a parcel of Es. 700 from Sangli 

^beve his ^m is carried on in the name of Raghunath Bamchandra) to 

Bomb^. He accordingly sent the box containing the rupees by his man 

ijanu Kendala to one Ramcbandra Ganesh at Saogli Station. It [1621 

appears that Bamchandra Ganesh is a mukadam and does consignment 

business at Sangli for various merchants. Bamchandra Ganesh tendered 

the parcel to the assistant station master, who asked him what it contain- 

ea, to which he replied rupees in cash. Bamchandra Ganesh also stated 

til °h^ ‘■® ‘‘■e amount. Thfs Zs not 

till be had been recalled and tbe question put to him by the Court On 

^ think tbarnotbing 

fchfl^RB^of question was put by 

the assistant station master as to that, but that he merely enquired the 

CODteots anii made out the various documents as for a parcel of silver coin 

weighing 10 eeera. The charge made was fifteen annas, in accordance with 

Tra.1 r .'"rr®- ®'’"®® P-6 by Eamchardra 

'?moh*ndrr master, it is true, states that he asked 

ismobandra what was the value of the parcel and that Bamchandra 
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replied that be did not know. I do not feel disposed to accept this state- 
ment as accurate. It is improbable that the assistant station master 
would recollect exactly what was said more than three years ago. I think 
it more probable that it never occurred to either the assistant station 
master or Ramchandra to think of the value, and that the parcel was 
despatched in what appears to have been the usual way, namely, on pay- 
ment of the higher rates required for treasure, but without insurance. 
The parcel was duly handed to the guard of the train by name Belcher. 

On the arrival of the train at Poona no such parcel was delivered by the 
guard, and of course it never reached its destination at Bombay. Some 
days later, in consequence of its non-arrival, enquiries were made, and it 
ultimately appeared that the parcel had been stolen by Belcher. He 
was subsequently put on his trial in respect of the theft, to which he 
pleaded guilty, and was sentenced to a term of imprisonment which he is 
still undergoing. The Police Superintendent of the defendant company was 
returned to the plaintiffs a sum of Rs. 27-1*6 the proceeds of sale of 
Belcher's effects. It was admitted by the plaintiff's pleader that the 
plaintiff considered that he had no remedy against the defendant com- 
pany, but in consequence of the decision of Starling, J., reported at 
I. L. R., 17 B. 723, he was induced to file this suit. 

The djfendant company raised three defences ; (i) that the goods 
not having been properly declared, the company are not liable under 8.75 
of the Indian Railways Act, 1890 ; (ii) that if the goods were so declared, 
the company took such care of the same as was required by ss. 151 and 
152 of the Indian Contract Act ; (iii) that the parcel did not contain 
Rs. 700. 

As to the third defence, the statement of Ramchandra Dayaram, 
that he saw the Rs. 700 put into the box and sent to the station, stands 
UDconbradicted, and I see no reason for supposing that the parcel did not 
contaia the number of rupees alleged. 

As to the second defence, I think that there can be no doubt what- 
ever that the defendant company have not discharged the onus which lay 
upon them of showing that they had fulfilled the duties of a bailee as laid 
down in s. 151 of the Indian Contract Act. So far from proving that they 
have, by the admissions of their own witness Mr. Lindsay, who gave his 
evidence most fairly and caadidly, shown that they acted in this matter 
as, in my opinion, no prudent man could possibly have acted. In the 
first place, they engaged this guard Belcher and nub him in a position 
of trust without making any enquiries as to his character and ante- 
cedents. [163] Inquiries were then instituted, and although they almost 
immediately found therefrom that he had been dismissed from the employ 
of the Indian Midland Railway Company for criminal breach of trust, for 
which he had suffered six months imprisonment ; though they found 
that subsequently be had left his employment under the Bengal-Nagpur 
Railway Company under circumstances which, to say the least, imputed 
to him serious neglect of duty, they nevertheless kept him on and allow- 
ed him bo remain in a position where the highest integrity was necessary. 
The only reason for so doing seems to be that they were much in need of 
guards, and thought that Belcher might be able to clear his character. As 
these facts were known to the defendant company in May, 1891, and the 
theft occurred in June. I am strongly of opinion that in this case the 
defendant company cannot shelter themselves under the provisions of ^ 
the Indian Contract Act by saying that they have acted in this case as a 
prudent man would have acted. 
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I DOW COD16 to bil6 OODBidoration of fchA fimf iaana 4 .. 

ev« fiVTdeAl^with th' ‘*'6 I°diao Eailways Act,’ 1890. I m™y, W 
ever, first deal with the argument of the plaintiffs’ nleaderthat fhof 

cannot absolve the defendant ocmpeny where the loss 

destruction has been caused by the criminal act of one o its own servaotr 
It IS certainly noteworthy that the words " in any case ■■ wh7ch occurred 

“SfiSlr VS' Vr S 5„1 , TS 

again there seems to be nothing m the Act as it at present stands to 

mi::Ldu:t“ oT the ‘comZy^^s^^^r'ainVrTy'th f ” 

V, f ' <*«struction. deterioration of parcels 

I “"“"“Stances. Nor. I think, can much importr^cTbe 

ofthfitf Mr. Manchashankar that there was colons 

thVnfafnt ff It was lost to the defendant ccmpany and to 

the plaintiffs, and I do not think it can he said not to be so Ls because 
an employe of the company made away with it. 

d«n1«™A “ ^ ‘o the final question whether these goods were properly 
declared. Haying regard to the evidence, I am unable-and I regret that 

statedThit tlT were so declared. The section distinctly 

fansB^/h delivering the package to the administration must 

cause the value and contents " to be declared, or declare them Now 

here no value was declared. The declaration of the value has become a 
far more important incident under this new Act, inasmuch as the con 

on the3u opportunity of claiming a percentage 

on the value declared by way of compensation for increased risk UnleL 

I twnt th ' or asked t 

think therefore, that the declaration of the value must be regarded as 

cot^DaLv°“ "■^®“®‘^®"“® °f the responsibility of the defendant 

company. I do not think it would be obligatory on the defendant 

company to enquire what the value was. This must it appears be 
fhaneed ®®"‘^“''' I" “"e respect the woiding of the Ac^^has been 

enonnh f A ^ ^ ""^®r this section it is 

flSll V t ® '■® the contents and pay the higher rates as laid down 

1104J for treasure. The administration must also have the opportunity 
of demandinga percentage. It is not for me here to rule on the rights of 
the defendant company to fix the rates or make byelaws, but I may 
mention that bye^law 26, which purports to be an abstract of the Indian. 

of P' ®'y®® anything but a correct view of the provisions 

non«fhiI> r?’ responsibility or exemption from res 

ponsibility attaching to the company under it. 

a caM ihe™ conclusion, as it seems to me to be 

A defendant company ought, if possible, to be made 

parties wish the case to go to the High Court, I make 
in opinion of their Lordships. That judgment 

company. dismissed, and Es. 51 certified as costa of the defendant 

of 1890 7 Bearn ^“®® «'®"®^ Act IX 

8. 72 , Beam v. London and South-Western Baiiwav CompanyHh 
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Skiptvith V. The Great Western Railway Company (1) ; Act XVIII of 
1854, s. 10: Secretary of State for India v. Budhu Nath{2) ; Venkatachala 
V. South Indian Railway Gompanyi^) ; Raisett v. G, I. P. Railway 

Compa7iy{^). 

Inverarity (or deiendants : — He referred to the Indian Carrier’s Act 
III of 1865; Russell and Bayley on Railways at p. 233 ; Robinson v. The 
South-Western Railway Company (5); Venkatachala v. South Indian 
Railway CompanyiS); lUoor Kristniah v. The •(?. 1. P. Railway 

Companyi^). 
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FINDING. 

At the conclusion of the argurnent the Court found as follows : — 

Id the affirmative on the first and second questions referred by the 
Small Cause Court. In the negative on the third question. No answer 
was given to the fourth question. 

Attorneys for the plaintiffs : — Messrs. Matubhai and Jamiiram. 
Attorneys for the defendants : — Messrs. Crawford, Burder and Go. 
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[165] ORIGINAL CIVIL. 

Before Mr. Justice Bayley (Acthig Chief Justice) and Mr. Justice Farran, 


Great Indian Peninsula Railway Company (Original Defendants), 
Appellants v. Raisett Chandmull. AND ANOTHER, (Original 
Plaintiffs), Respondents.* f28bh September, 1894 and 1st March, 1895.] 


Railway Compmy— Indian Railway Act {IV of 1879), s. 11— Loss of goods^LiabiUty 
of Company— Declaration of value and nature of goods and payment of increased 

charge— Limitation Act IXV of IWII), sell. II, art. 30. 


Id January, 1990, a box containing rupee's was delivered by the plaintifis to the 
defendant companydn Bombay to be carried to Saugor, Prom the evidence it 
appeared that the plaintiffs did not intend to insure the box. The box was taken 
to the booking office at the station, and the parcel clerk asked what it contained, 
and was told that it contained coin, and be learnt casually that the anoouBt 
was Rs. 6,000. The clerk charged Rs. 18 1-0 for the box, which was the 
treasure rate" for carriage. This sum was paid and the box was duly despatobedi 
but was lost or stolen in the course of tran-it. The plaintiffs sued to recover 
tbe Rs. 6.000. The defendants contended that, having regard to the provisions 
of 8. 11 of Act IV of 1879, they were not liable, inasmuoh as (1) the contents of 
tbe box had not been duly disclosed, nor (2) bad an increased charge been paid. 
The plaintiffs obtained a decree in the lower Court. On appeal, 

Beld (reversing the decree) that tbe defendant company was not liable— 

(1) Because there was no sufficient declaration of tbe value of the contents 
of the box. 

(2) Because tbe sum paid hy the plaintiffs for the carriage of the box was the 
ordinary charge for treasure, and wa'< not the increased charge which under s. U 
of Act IV of 1879 should have paid in order to make the company liable. 

(3) Per Bayley.. J, That the claim of the plaintiffs was one against the dfl* 
fendants for compensation for losing goods, and fell within art. 30 of soh. II of 
the Limitatinn Act (XV of 1877) and that as this suit was not brought until aftef 
tbe expiration of two years from the date of the loss it was barred by limitation. 

[F.. 108 P.K 1903 = 2 P.L.R. 1907 = 33 P.WE 1907; 24 Ia3. Cas. 676 ; Appl., 26 B. 

562 ; D., 7 A.L.J. 606 = 6 Ind. Gas. 333.] 


• Suit No. 636 of 1892 ; Appeal No. 

(n 4 Times Law R. 629. (2)19 0.538. 

(1) 17 B. 723. (5) 34 L.J. (C.P. ). 234. 
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(3) 6 M. 208. 
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(». lb' “.£“1^?“ X'"..f to ®r^ 

®“a £“«“ • “ L“"" " 

ftn.5 fW n ®Q alleged that the box in question contained Eg. 6 000 
and that on the 3rd January. 1890, they delivered it to the defendante’ 

consigned to RaghunathdasHamirmull at Saugor. defendants, 

AA J-* over two mauDds, and was dulv sealed and 

addressed both in English and Marathi ‘ ^ 

from E'^fh "‘f Midland Railway, about 654 miles 

Wion o rJ. ^ li^d ^dd“ing from Bina 

The question raised in this appeal was whether, having regard to the 

roro/re tox Vh ‘-"p ■•- ^h: 

loss of the box. The defendants contended that they were not liable 

the contents of the box had not been'dnirdeerarern^^^^ 
\^) bad an inereased charge been paid. 

was nnf in'" dl^dfgd'i for different classes of goods 

Thfl were stated under different headings. 

The following passages from this book were referred to in argument — 

setting forth thefat;:.?' 

more thi^ ’ 9 n“‘‘ meat in small quantities (not 

1>»1‘ parcels rates at owner's risk, 
«UD]eot to a minimum of two annas, &c., &c. 

20. Carriages ” (rates set forth). 

23 Dogs " (rates set forth). 

Actual charged at ordinary parcels rate on 

" 35. In baskets booked to BycuIIa by passenger 

tram^frooi all stations are charged at 3rd class goods rate at owner’s risk 

When more than one ton is sent as one consignment, the 

•whole consignment should be charged for at the parcels rates upon the total 
aggregate weight and upon each package. These charges are at the owner’s 
risk in each case. For the insurance charges, see cl. (c) of this paragraph. 


(1) 17 B. 733. " 

(2) Indian Kailwaya Aofc, IV of 1879, bb. 10 and 11 : — 

?’®5^ »«5ee“e“t Pa>^Porting to limit the obligation or reaponsibility imnosed 

Ina^ St ^^*6 Indian Contract Act. 1872. ss. 151 and 161, io the case of 

to limft Of damage to, property shall, in so far as it purports 

to limit snob obligation or responsibility, be void unless — 

property ^Ind* Bignod by, or on behalf of. the person sending or delivering such 

1b otherwise in a form approved by the Governor General in Council. 

“00^*00®*^ in the second sehedule hereto annexed is cnn. 
Uahlt^flS 1 °^ parcel or package delivered to a carrier by railway, the carrier shall not be 

tima ni? i°*®' o^ deterioration of, or damage to, such property, unless at the 

time of de ivory the valae and nature thereof have been declared by the person eend off 
« delivering the same, and an increased charge for the safe conveyanL of the same o1 

tjSoB M ***“’ damage or deterioration shall not exceed the 
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1895 “ (c) Upon opium . - , . which is carried afe the company’s risk 

ICaboh 1. afe parcels’ rafce by passenger or mixed train the following charge is to be 

made for insurance in addition to the charge for conveyance, namely: — ” 

Original (then follow the charges). 

Civil. “ 39. Treasure, plate, dc . — The charges and arrangements for the 

conveyance, over the G. I. P. Railway, of treasure, that is, specie, bullion, 

19 B. 165. silver, whether coined or uncoined, and copper coins (whether 

belonging to the public or to Government), and of plate, jewellery,, 
trinkets, &c., are the following, namely — 

“ (Si) First— For all treasure (except copper coin) the charges, per 
maund, per mile, are at the following scale, namely: — 

Up to 27 maunds at ... ... ... ... 2J pies 

Above 27 do. and up to 81 ... ... ... 2 ., 

Above 81 do. do. 270 ... ... ... ,, 

Over 270 do. ... ... ... ... 1 *, 

:(e ♦ .p * ;;s * 

“ (5) Treasure which is not insured, whether it is in owner’s charge' 
or not, is always carried at owner’s risk, and the company are relieved by 
8. 11, chap. 3, of the Indian Railways Act, 1879, from all responsibility 
or risk in regard to such treasure 

“ 40. Insurance charges . — The following are the rates and rules for 
the insurance of goods, live-stock, parcels, treasure, &c. 

" (2) losurance charges are made in addition to the ordinary charges 
for the conveyance of treasure, parcels, goods, horses, &o., and must always 
be prepaid. The contents of packages which are insured must always be 
examined. 

“(3) The Railway Company is not responsible, whether they are- 
insured or not, for damage to horses arising from fright or restiveness, nor 
for damage to horses or other articles of any kind which may be caused by 
delays to trains. 

“ (4) Station Masters are authorized to insure both locally, and 

through with other railways, articles and animals of any kind (opium and 

horses only excepted) up to the value of 6ve hundred rupees. Applications 

for the insurance of articles and animals (except opium and horses) valued 

at more than five hundred rupees, should be referred to the District TraflSo 

Superintendents at Bombay, Sholapur, [1683 Bbusawal, Jabalpur and 

Nagpur, and Assistant District Traffic Superintendent, Manmar, the Goods- 

Traffic Inspector, Wari Bandar, the Goods Superintendent, the Passenger 

Superintendent or to the General Traffic Manager, Victoria Terminus. 

^ ^ * 

Subject to the condition that when the insurance charge for an artiole 
valued at more than five thousand rupees comes to less than the charge’ 
for five thousand rupees (that is 50 Rs.), the latter charge is made. For 
instance, for an article valued at six thousand rupees the charge for insu- 
rance will be fifty, not thirty rupees.” 

The evidence given at the heaving as to the despatch of the plaintiff's^ 
box of specie from the Byculla Station at Bomhav was as follows : — The 
manager (Mol-ilal Paoalal) of the plaintiff’s firm said 

Another man Buria came and packed them in a box in my presence- 
The bags were each tied up with string when I received them from the 
currency office, and were not opened on the road to the shop. Each of 
the bags was weighed before I received them. The bags were not opened 
before they were packed. When they were packed, the lid of the box wa9 
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£Sr-““- s “.r 

asked* and be gave me a receipt. This is it. wnat Pe 

all f1,«f m?’ amount he asked for. That was 

a I that took place. The box was addressed toKaghunathdas Hamirmnl 
Sangor. ^ It was written on the gunny with Hamirmul. 

Buria, who was also examined, said : — 
where carriage to the Byculla Station 

touT* Tv ®““® condition as when it left the shop'^ ’ I 

Tht ®°“‘ained three bags, each containing Bs. 2 000^ 

This IS the inan (Fonseca). I told him the box was to go to SaTcor and 

tkf T ’ ^ T ^ ^ tingled. Afterwards Motilal naid 

we got a receipt, and then returned home ” 

I^d nnT® ‘be. station, the clerk asked what was in the box' 

I did not say the box contained silver (chandi). The clerk did not ask if 

we wished to insure. We bad Es. 20 or 25 with us to payTr threarriage 

ByouUa s\‘/tiofwf:“etmiLr’ nfs^ 

[169]“ I recollect the parcel being brought Thftrn ^aro. fk 
it^I Motilal and Buria being two of them. When the^ brought 

'5 T«P^'‘“bed to Saugor. I then wrote the receipt! 

gave tbf/Thn k'*®® Tfu“™ “« “ooey- I 

thl brake bv T ‘b®y, ^^oot away. The parcel was put into 

t«in W / yy'tb the label on it. It went by the mail 

i LdoZT° T“ “'® This is the counterfoil. 

their spe^Te." '® ^®^°''® ‘^®®® ''®'^ bad insured 

lollowB^— manager (H. Conder) gave evidence as 

na i. - .^T® ‘® *“ ordinary rate for parcels and an ordinary rate for 
carry 1^ treasure apart from insurance ; the insurance is extra. 

finmn.!!® “®J® agreement with the Indian Midland Eailway 

Hie^e '^® January. 1890. The conversation I had with 

think Soufd^noT 'm ®.°®^‘®b : .one conld speak English, and the other I 

‘mpression is that we spoke of silver all the time 

SsTtbaT'for ord!!!™”**® "i ““"■“SC of treasure atTwuTr’J 

S l» ? 1 parcel B at company’s risk. We charge it because 

for whhfl! valuable, and there are many other articles of a valuable nature 

tHBMaL\ ” • Bome at owners. Everything that goes bv a 

train 18 Riven into *u ^ ® ® 
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1898 “We do oot accept treasure at all at any rate lower than the rata' 

March l, charged in this case.” 

The Traffic Inspector (C. Bedford) stated as follows : — 

Original “I have cheeked the charge of Rs. 18-1-0 in all on this parcel with 
Civil. the weight as described on the counterfoil of the weigh bill. It is 

pies per maund per mile multiplied by 651 miles, the distance from 

18 B. 165. gyculla to Saugor, and multiplied by 2i maunds, the weight of the parcel. 

That calculation is in accordance with Rule 39 at p. 66 of No. 10 
(coaching tariff book.) The insurance which would have been payable, 
assuming the box to contain Rs. 6,000, would amount to Rs. 52'8-0. 
according to the rule on p. 68. The ordinary parcel rate for such a box 
if it did not contain treasure would have been Rs. 9. If the clerk bad been 
told that the box contained Rs. 6,000 he would not have been at liberty 
to insure it, but would have had to apply to the station master, and he 
would have bad to apply to the District Traffic Superintendent, as 
provided by Rule 4 at p. 68. Uninsured treasure is at owner's risk— 
Rule 5, p. 67. 

“The extra rate is not charged that extra care may be taken. The 
Railway Company do nothing for it but carry.” 

Starling, J., held that the company were liable, and gave judgment 
for the plaintiffs (see I. L. R., 17 Bom. 723). 

The defendants appealed. 

[no] Lang (Advocate General) and Kirkpatrick, for the appellants 
(defendants) : — The company have power within certain limits to prescribe 
the rates at which they will carry goods on the railway. (See Government 
Gazette, 30th April, 1868.) They have accordingly within those limits 
fixed certain ordinary rates which vary for different kinds of goods, e.g.t 
there is an ordinary charge for parcels generally, an ordinary charge for 
opium, and an ordinary charge for treasure, &c. But where only this 
ordinary charge is paid for treasure, &c., the company is expressly exempted 
from liability by s. 11 of Act IV of 1879. That section fixes the company 
with liability only where an "increased charge” is paid. The question here» 
therefore, is whether the payment made for the plaintiffs' box wa's the 
ordinary charge” or the “increased charge." We contend that it was the 
former and not the latter, and that, therefore, the company is not liable. 
Section 11 empowers the company to make an “increased charge,” and the 
company by its rules has declared that the increased charge shall be the 
insurance charge.” There is nothing in the Act to prevent the company 
from doing this so long as the charge is within the prescribed limits. The 
increased charge" means nob an increase upon the ordinary charge for 
parcels generally, but an increase upon the ordinary charge for treasure. 
The fact that this latter charge for treasure is higher than the charge for 
parcels, does not make it an “increased charge.” The parcels rate is nob 
the standard by which all other charges are measured. The ordinary, 
treasure charge” has no relation to the charge for “parcels," and the 
increase” spoken of in the section means an increase upon the ordinary 
treasure charge, and not (as contended by the plaintiffs) a higher rata than 
the charge for parcels. The Court below has erred in assuming that the 
rate prescribed for “parcels” is the standard by which all the other rates, 
are to be measured. The plaintiffs’ goods were not insured. There was no 
apphcatior t.* the officer authorized to insure, and no proper deolaration. 
The suit, moreover, is barred by limitation. The following authorities 
were mted Act IV of 1879 ; Act XVIII of 1854. s. 10; Indian Oontraofc 
Act IX of 1872. s. 151 ; Stat. 11 Geo. IV and 1 Will. IV, o. 6Q ; Secretary. 
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v Th Lv/i, W ' J- Indian Bailway Co. (3) ; Robinson 

y.TU South-WssUrn Railway Co. (4) ; Great Western Railway Company v 

McCarthy (5) ; Ijrawady Flotilla Co. v. Bugwandass (6). As to limftatioo' 

the Limitation Act (Xy of 1877), soh. II, arts. 30 and 115; Mohansinq v.’ 

^anfr ffi)’ Navigation Co. v. Bojei Mahomed 

Esack and Co. (.8) -. Danmull v. British India Steam Navigation Co. (9). 

Inverarity and Scott, for the respondents (plaintiffs) :— The Court below 

was right m holding the defendants liable. as bailees. We adopt the argu- 

ment in the judgment, which was this Act IV of 1879, s. io, imposes 

iSTht =“' the. liability of a bailee upon ail articles carried, 

Hut by 8. 11 in the case of silver, Ac., that liability does not attach unless 

KoKil-f v'® Upon such payment being made, that 

habilitiy U. e. of a bailee) attaches. That increased charge is plainly not an 

insurance charp. but merely the further charge necessary to impose the 

ordinary liability of a bailee upon the company for excepted articles which 

would rest upon it for other goods without any such increased charge The 

company cannot decline all responsibility for treasure, &c.. unless it is 

insured. But it is contended that they have done this by their rules. They 

contend that in order to make them liable for treasure, it must be insured 

that IS to say, that they have power to require two increased charges, vzz ’ 
first an higher charge for carriage only, the payment of which, however, 
irnposes no liability at all upon them, and secondly, a further higher charge 
which imposes upon them the liability of insurers. The Act does not 
sanction this. It contemplates that without insuring they must carry 
treasure and other excepted articles as bailees with the liability of bailees 
]U8t as they carry ordinary goods, but for the excepted articles they may 
under s. 11 make a further or “increased” charge. We relv on Chooemulv 
Oommzsswner, dc., of the Port of Calcutta (10). As to limitation, this suit 
riS?i All the authorities will be found in Kalu Ram v. The Madras 

1172J Railway Company (11) and Eassaji v. The East Indian Railway 

company (12). As to the declaration of these goods, we rely on Bradbury 
V. Sutton (13). 

JUDGMENT. 

Batlby, C.J. (Acting) : The plaintiffs, who carry on business in 
BoDQbay as shroffs and commission agents, state in their nlaint that on 
or about the 3rd January, 1890, they delivered to the defendants at their 
station at Byculla a box containing Bs. 6,000 to be carried to Saugor, a 
Ration on the Indian Midland Bailway. The box was consigned to one 
Eaghunathdas Hamirmull at Saugor and weighed 2 maunds and 5 seers 
sealed with the plaintiffs’ seal and addressed to the consignee in 
Marwadi languages, and that on the delivery of the box 
the pluntiffs were banded the railway receipt dated 3rd January, 1890. 

The plaint then states that at the time of the delivery of the box to 
aefendants' servant at Byculla the nature and value thereof were duly 
aeolared and an increased charge over and above the charges for ordinary 
parcels was paid to the defendants for the carriage thereof, and the defend- 
ants agreed to carry the same to Saugor. The plaintiffs say that the 
aefendaDta were bound to take such care of the box and its contents as a 


(1) 19 0. 588, 

(3) 5 M. 208. 

(6) 16 I. k, 191. 
(9) 19 C. 477, 
<li) 8 M, 888. 


(9| 6 H, & N. 866 ; 7 H. & N. 950. 

(4) 84 L. J. (C. 1».) 284. {5t 19 Ap. Oa. 218 

,ffl7 B. 478. (9) 8 M. 107. 

(ll)3M.a40. 

(18) 19 W. B. 800-31 W. B. 138. 
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1893 prudent man would have taken of his own goods of similar nature and 
1 . value ; that the box was not delivered to the consignee at Saugor, but a 

OnraiwAT weighing 33 to 36 seers only was tendered to him there, the box being 
URIQINAL in a broken and damaged condition, and the consignee refused to accept 


Civil. 


19 B. 165. 


the same. And the plaintiffs say that the non-delivery of the box was a 
breach of their contract on the part of the defendants ; that correspondence 
thereupon ensued, and on the 8tb May, 1890. the defendants’ traffic 
manager wrote to the plaintiffs (Ex. 9) stating that no trace could be dis- 
covered of the box containing Rg, 6,000 either on the defendants’ or on the 
Indian Midland Railway. 

With regard to the contentions raised by* the defendants’ manager in 
bis letters, viz., that the defendants are not liable as the box and its con- 
tents were not insured, the plaintiffs say that an increased charge for the 
carnage of the box [173] and its contents on and above the charges for 
their carriage of ordinary parcels was paid to them; that no intimation 
was given to them that such increased charge was not for the insurance 

^ ^ I that they were always ready and willing and 

would have paid any further sum had they been informed that such further 
sum was required for the insurance of the box and its contents, and that 
the contention so raised by the defendants’ manager is unsustainable. 

fu- ^ u ^ alleges that all conditions have be-n fulfilled and all 

ings een done to entitle plaintiffs to recover the value of the box and its 
contents from the defendants and interest on the said sum of Rs. 6,000. and 
e p aintiffs pray that the defendants may be ordered to pay as compen- 
sation for the said breach of contract Rs. 6.010, being Rs. 6,000 the 
con on s o the box delivered by the plaintiffs to defendants to be carried 

frt value of the box but which have been whollvlosb 

to cne plaintiffs, and which were not carried and delivered by the defend- 
ants ID accordance with their contract with the plaintiffs. There is a 

prayer also for interest on Rs 6.000 at 6 per cent, from the 3rd January. 

together with the costs of the suit and interest on the 

f .. D a 6 per cent., and for such further and other relief as the nature 
or tbe case may require. 

TOflQ fciieir written statement admit that a parcel which 

y the consignor to contain specie was delivered to the 

1890, at their Byoulla Station to be 
fh ^eny that at the time of the delivery of the 

fnf ^ 00 thereof was declared, or that an increased charge was paid 

nf froQ thereof, and allege that only the ordinary rate for carriage 

® f ® calculated on the weight of tbe parcel was 

was rocreased charge for the safe conveyance of the parcel 

charge ent^rS^ T engagement to pay such increased 

Drovfsion<iof ^ i TT? defendants, and they submit that under the 

fn resnect o fL I **“816 to the plaintiffs 

^741 contents of the parcel. 

them in fflpf f if the parcel when delivered to 

of transit to W “ 

in Tuch traLft were stolen 

mer btls we ' iron sledge ham- 

found to confc Ji Ik sveoie. That a parcel afterwards 

Raghunathdaq sledge hammer heads addressed to 

1890 but the conRipn*^*^ ^ arrived at Saugor on or about the 5th January, 

for the said refused to accept it. Diligent search was made 

or the said specie, but no portion thereof had been found, nor had any 
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parcel, except that containing earth and hammer heads, been found. The 
defendants submit that they are in no way liable to the plaintiffs for the 
loss of the said specie, and they further submit that the plaintiffs’ claim is 
'barred by limitation, and that the suit should be dismissed with costs 
The following issues were framed at the hearing 

\ Whether the parcel delivered to the defendants contained specie to 
the extent alleged m the plaint ? 

i ^- Whether at the time of the delivery to the defendants of the parcel 
referred to m para. 1 of the plaint the value thereof was declared ‘> 

3. Whether the charge paid to the defendants for the carriage of the 
said not the ordinary rate for the carriage of uninsured treasure ? 

. Whether the said parcel was not carried by the defendants at the 
owner s risk ? 


1895 

March 1. 

Original 

Civil. 

19 B. 165. 


5. Whether the said parcel was nob lost or stolen in the course of 
transit as alleged in para. 4 of the written statement? 

6. Whether this suit is barred by limitation? 

7. Whether the plaintiffs are entitled to recover from the defendants 
the sum claimed, or any and what part thereof ? 

The learned Judge in the Court below held that the suit was not 
barred by limitation, and that the defendants were liable to the nlaintiffs 
and he passed a decree for the plaintiffs for Es. 6,000 and by way 
of damages for the non-delivery of the parcel, [17S] and awarded 
the plaintiffs interest at 6 per cent, on such amount from the 6th 
January, 1890. until judgment (7th August, 1893), together with the costs 
of suit and interest on the judgment at 6 per cent. The defendants 
appealed against such decree, and the appeal was argued before us on the 
20th, 2l8b and 28bh September last, when the Court reserved its judgment. 

The principal questions argued before us were whether the require- 
ments imposed by s. 11 of Act IV of 1879 upon consignors of treasure and 
other valuable articles bad been complied with by the plaintiffs ; whether 
the defendants upon the facts disclosed by the evidence were exempted 
from all liability in regard to the Rs. 6,000 which were proved to have 
bean in the parcel when it was delivered to their servants at the Byculla 
Station ; and whether the suit was barred by limitation. 

I will first consider whether the value and nature of the property 
•contained in the parcel were duly declared at the Bvculla Station as 
required by s. 11 of “The Indian Railway Act of 1879 ” (Act IV 1879). 
which was the Act in force in January, 1890. 


^ Seotion 11 of that Act enacts that “ when any property mentioned 

m the second schedule hereto annexed is contained in any parcel or 

package delivered to a carrier by railway, the carrier shall not be liable 

for losa, desbruotiou or deterioration of or damage to such property unless 

at the time of delivery the value and pature thereof have been declared 

by the person sending or delivering the same, ami an increased charge for 

the safe conveyance of the same, or an engagement to pay such charge 

baa been accepted by some railway servant specially authorized in this 
behalf. 


of which the value and nature have been 
aeclared under this section, has been lost, destroyed or damaged or has 
• deteriorated, the compensation recoverable for snch loss, destruction, 
•damage or deterioration shall not exceed the value so declared.” That 

*^Aot Xvill "^*^864**' ^ oopied from a. 10 of the Indian Railway 
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1895 The English Carrier’s Act: 11 Geo. IV and 1 Will. IV, c. 68, s. X 

Mabgh 1 . provided that mail contractors, stage-coach proprietors [176] or other 

carriers fay land for hire should not be liable for the loss of 

ORIGINAL certain specified goods above the value of £ 10, unless at the time of the 

Civil, delivery thereof the value and nature of such article or property shall 

have been declared by the person sending or delivering the same, and 

such increased charge as thereinafter (z.c., in s. 2) mentioned or an 

engagement to pay the same be accepted by the person receiving such 

parcel or package ; and in s. 2 such increased charge is stated to be 

required to be paid over and above the ordinary rate of carriage as a 

compensation for the greater risk and care to be taken for the safe 

conveyance of such valuable ’articles.” Section 3 of the Act states that 

carriers are, if thereto required, to give receipts acknowledging that the 

increased rate of charge has been paid, and "sign a receipt for the 

package or parcel acknowledging the same to have been insured.” and if 

such receipt be not given when required, the carrier "shall nob have or 

be entitled to any benefit or advantage under this Act, bub shall be liable 

and responsible as at the common law, and be liable to refund the 
increased rate of charge.” 

In Baxmdalev. Eart{l), which was a decision of the Court of 
Exchequer Chamber upon s. 1 of the English Carrier’s Act just cited, it 

Tf fKo 1 w sends or delivers the parcel containing any 

of the valuable articles mentioned in that section must take the first step 
y giving a in ormation as to its contents to the carrier which he alone 

1 c^uld not maintain an 

the deolltion ts made 

®^arge for the safe conveyance of the same ” 
which occur m s. 10 of Act XVIII of 1854 and in s. 11 of Act IV of 1879 

EMlish'r”“ I have quoted from s. 2 of the 

secttn (2 nfTI iv ^ Will. IV, c. 68. the words in that 

greater risk and ^,1 compensation for the 

framers of the tm omitted, I presume because the 

of 1879 cons^Lrld Railway Acts, [177] XVIII of 1854 and IV 

used were snfficinnH^^*^ ""“^“essary. and that the words they 

reetlol Le iw 1“ “y ‘he three 

same meanin^'^Tt'’' uf regarded as having the 

IV c 68 the he noticed that in s. 3 of 11 Geo. IV and 1 WiU'. 

speciaed arttlee rf” , ® increased rate of charge for the 

arriv^°atfbeRlfrc?,?”‘°’f plaintififs’ firm, said that he 
the booktfoffice aL R ^ hox was taken to 

that the bo^x Sntainpfl fK k 

then weighed andT^^ *"“83 containing Es. 2.000 each, that it was 


(1) 6 Ex. 769. 
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The Es. 18-1-0 were entered as paid for charges for carriage 
Nothing was entered as paid for insurance charge or delivery charges 

Buna in his evidence said that he told the clerk the box contained 
three bags each containing Es. 2,000, that the box was to go to Saugor 

to lake th^hr “hT The clerk then asked him 

to shake the box, which he did, and the rupees jingled. Afterwards 

Motilal paid the money, and having got a receipt they returned home 

In cross-examination he stated that be did not say the box contained 
wlver (cftanai), and that the clerk did not ask if they wished to ensure 

They had Es. 20 or Es. 25 with them. 

. That neither Motilal nor Buria intended or asked that the box should 
be insured, 18 clear. Motilal said that before 1890 the [178] plaintiff".’ 
brm were sending specie up country two or four times a month. He dfd 
not insure the box, nut simply asked the clerk (Fonseca) to charge what 
was right, and whatever he asked for he paid. He did not know what 

(orfhp'q by the railway comnany was. That he did not then 

(on the 3rd January, 1890) know that insurance meant the payment of an 
extramharge. He had since come to know what insurance was, and when 
he afterwards asked a European police officer what it was. and on being 
told by him, he said the box was not insured. 

Fonseca, who in January, 1890, was assistant booking clerk at the 
Bjculla Station, said ha recollected the parcel being brought by three 
persons Motilal and Buria being two of them. Whan they brought it he 
Mked them what it contained, and they said " chandi rokra." and that 
they wanted it despatched to Saugor. He then wrote the reeeint charging 
the carnage at treasure rate. They gave him some money, he gave them 
the change, and they went away. He had had often before specie from- 
these very persons and they had never insured it. He knew that 
chai^i rokra meant rupees. This was a heavy parcel, and be knew it 
contained a largo quantity of rupees. Nobody told him. He did not ask 
how much there was in it. He heard them talking about Rs. 6,000 in the 
» say anything to him, and they never told him there were 

Ms. 6,000 tn the box. One of them asked him to take from him whatever 
money be required for the box. 

There ie thus a conflict of evidence between Motilal and Buria on the 
one hand and Fonseca on the other as to what was said bv the former at 
the time the box was delivered to Fonseca, and havingregard to the previous 
practice of the plaintifi^a of not insuring when conveying specie to be 
Mrried by the defendants and to the probabilities of the case, I think that 
honseoa s account of what passed is most likely to be the correct one. 

Mr. Conder. Traffic Manager of the G. I. P. Railway, said that there 
was an ordinary rate for parcels and an ordinary rate for carrying treasure 
apart from insurance, the insurance being extra, a larger rate being charged 
lor carnage of treasure at owner’s risk than of ordinary parcels at the 
company s risk. They charge it because it is more valuable, and that the 
company do not [179] in consideration of the larger payment engage to 
look more carefully after a parcel for which it is paid than for any other 
n ess It 18 msured. The company do not accept treasure at all at any 
rate lower than the rate charged in this case. 

SOkh^ADril’ 1888 Bombay Government Gazette of 

maximum rates for goods for the 
aaootioned by Government were published for general 
Inlbnnation. Among them the maximum rate for parcels for every 50 miles 

121 


1895 
March i. 


Original 

Civil. 

19 B. 165. 


BZ-10 



19 Bom. 180 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1895 beyond the first 50 is stated to be 3 pies per seer ; and for insurance rates 
March l. the maximum rate for most precious articles is to be 3 per cent. 

Mr. Bedford, Trafiic Inspector of the Great Indian Peninsula Eail- 
Original Company, stated that he had checked the charge of Rs. 18-1-0 on the 
Civil, parcel in question with the weight as described in the counterfoil of the 
19 B~165 came to pies per maund per mile, multiplied by 651 

miles the distance from Byculla to Saugor, and multiplied by 2J maunds 
the weight of the parcel; that such calculation was in accordance with Rule 
39 at p. 66 of Ex. No. 10, being the Great Indian Peninsula Railway Time 
and Fare Tables and Coaching Taritl. He said that the ordinary parcel 
rate for such a box if it did not contain treasure would have been Rs. 9, 
and that the insurance which would have been payable, assuming the box 
to contain Rs. 6.000. would amount to Rs. 52-8-0 according to the rule on 
p. 68 of Ex. No. 10. He further stated that if the clerk had been 
told that the box contained Rs. 6,000 he would not have been at liberty to 
insure it, but would have had to apply to the station master, and be would 
have had to apply ta the District Traffic Superintendent as provided by 
Rule 4 at p. 68 of Ex. No. 10, and that uninsured treasure was carried at 
owner’s risk — Rule 5, p. 67, which rule states that “ treasure which is not 
insured, whether it is in owner’s charge or not, is always carried at owner’s 
risk, and the company are relieved by s. 11. chap. Ill of the Indian Rail- 
way Act, 1879, from all responsibility or risk in regard to such treasure.” 

Two cases relied upon by the learned Advocate General on behalf 
of the defendants may here be referred to. In Robinson [180] v. TAfl 
South-Western Railway Company (1) decided in 1865 upon s. 7 of the 
Railway and Canal Traffic Act. 1854. (17 and 18 Viet., c. 31), Erie, 0. J., 

- A declaration would be within the statute if so made as to create 
a liability on the part of the company to pay the higher value, as well as 
a liability on the part of the sender to pay the insurance thereon, but here 
the sender says be does not intend to insure, but he mentions the value 
of the horse, and be calls upon the company to take the animal. I can- 
not find in that a declaration within the statute ” (p. 238). 

Byles, J., said: The declaration must come from the sender, and 
must he 90 expressed as to be understood by the carrier as such, and, as I 
think, understood also as the foundation of a contract.” Smith, J., said : 

I agree with the rest of the Court that the declaration to be within the 
statute must be made with the intention that it should so operate as to 
entitle the company to charge the higher rate.” 

In Venkatachala v. South Indian Railway Company (2) it was held by 
Turner, 0. J., and Ktndersley, J,, that the conditions of s. 10 of the Indian 
Railway Act XVIII of 1854 are not fulfilled by the sender merely giving an 
account of the quantity and description of the goods delivered for carriage 
when required to do so by the booking clerk. In that case a box con- 
taining seven bars of silver valued at Rs. 4,296-10-9 had been delivered to 
the Railway Company at Trichinopoly Station for carriage to Bombay. 
And it was held that to establish the liability of the Railway Company 
m the case of excepted articles the declaration required by s. 10 must be 
made in such a manner as to intimate that the sender invites the railway 
company to undertake the special risk and is willing to pay the increased 

In the present case the plaintififs’ man Buria says that he told 
UoDseca that the box contained three bags each containing Rs. 2,000 (a 


U) 34 L. J.(C. P.) 234. 


(3) 5 M. 308. 
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Statement whioh Fonseca positively denies) ; that the box was to eo to ‘898 

'hft he should charge whafe he pleased. Mofcilal, too.^says March i. 

FnnflAn! asked the clerk to charge what was right, and that 

whether he wished [ 181 ] to iosure; that he ORIGINAL 
Wotilal, did not insure the box in question, and in fact did not then know Civil 
what insurance of goods by the Railway Company was. I am. therefore. — 
ol opinioD that there was no sufficient declaration of the value and ‘® ***• 

nature of the contents of the parcel belonging to the plaintiffs, and that 
the defendants are oonsequently protected by the provisions of s. 11 of 
the Indian Railway Act No. IV of 1879. 

It was conterided before us that the “ increased charge for the safe 
conveyance mentioned m that section had been paid, and, moreover, that 
the Railway Company were liable either as common carriers or as bailees 

Aet (No. IX of 1872). I think, however, that 
the additional rata charged and paid for the plaintiffs’ box viz. Rs 18-1-0 
and not the ordinary parcel rate of Rs. 9, was not “an increased charge for 

1 q™ u meaning of s. 11 of Act IV of 

1079, but only the ordinary charge for treasure. As already pointed out. 

Me sum charged was within the maximum rate for parcels sanctioned by 
Government, and Mr. Conder stated the Railway Company do not accept 
treasure afc all at any rate lower than the rate charged in this case. 

TT- useful, having regard to the condicting decisions of the 

Wigh Courts of Calcutta and Bombay, as to the responsibility of carriers 
^ railways m India reported in I. L. R.. 3 Bom., 109 {Kaverji v. G. I. P. 

^tlway Oo.), and I. L. R., 10 Calc., 166 {Moothora Kant v. The India 
general Steam Navigation Co.), and to the question raised by the 6 bh 
issue m the Court below, as to whether the suit is barred by the law of 
limitation, to make a few remarks here upon the nature of the obligation 
of common carriers to carry goods with safety. 

In Riley v. Home (l), Best, 0. J., in delivering the judgment of the 
Court elaborately examined the policy and foundation of the rule, and said : 

io give due security to property, the law has added to that responsibility 
of a carrier which immediately arises out of his contract to carry for a 
reward, namely, that of taking all reasonable care of it, the responsibility 
pf an insurer. From bis liability as an insurer the carrier is only [lb 2 j 
relie^d by two things * * viz., the act of God and the king’s enemies." 

Fifty years after that decision, viz., in 1878, the case of Bergkeim v. 

The Great Eastern Railway Company (2) was decided by the Court 
of appeal (Bramwell, Brett and Cotton, L.JJ.) and the Court 
-expressed itself thus : — “He ’’(the common carrier)*' is considered as having 
eonfcraobed to insure the safe delivery of, that is to say, as having contracted 
to carry and deliver safely and securely (the act of Gad and of the Queen’s 
enemies alone excepted) the goods of which be as common carrier is 
* 1 ? A V MMon why the law implied that this is his contract, was 
tbat the carrier bad by himself or his servants during the bailment at 
times and in places where he could not even be supervised, the exclusive 
control and care of the goods intrusted to him by the owner, and 
oonsequently, to prevent fraud, the law imposed on those who contracted 
to carry goods as common carriers the obligation also to underbake 

< 3 aob 6 a passage from Lord 
vlbief Justice Holt a judgment in Coggs v. Bernard (3) in whioh it is said ; 


(1) fi Blngh. 917. 

(8) Iioid Bftymoiid 918, and 1 South's L.C. 8th Ed. p. 199 
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1895 " Arid this is a politic establishment contrived by the policy of the law for 

Maech 1. the safety of all persons, the necessity of whose affairs obliges them to 

trust these sorts of persons that they may be safe in their ways of dealings,” 

Original Later on the Court calls it “ a contract of insurance, which the law had 
Civil, originally implied, because the carrier had the exclusive, or, at least, 

absolute control and care of the goods.” 

The same view was taken by the High Court in Calcutta in a case 
which came before a Full Bench of five Judges in 1883 {Mootkora Kant v. 
The India General Steam Navigation Co. (1)) when the Bombay decision 
Euverji v. G. I. P. Raihoay Co. (2) was carefully considered and dissented 
from. Garth, C. J. whilst discussing the duties and responsibilities of 
common carriers by the law of England said (p. 182) : “ And it is import- 
ant to note that this duty was imposed upon him irrespective of any 
contract. It was imposed upon him by the custom of tbe realm, for the 
[183] benefit of tbe public, by reason of the important trust which be 
undertook. (See the observations of Lord Holt in Coggs v. Bernard^ 1 
Smith’s L. C.. 199, 8th edition).” 

Mr. Scott in the course of his argument before us on behalf of the 
plaintiffs cited a passage from Bullen and Leake’s work on Pleading with 
the object of showing that actions against common carriers were fouod6d> 
on contract, or, a'l they were formerly called, actions ex contractu^ and 
were not actions founded on tort. But Sir Richard Garth, C. J., in his 
judgment already cited says (p. 186J ; — 

It must be borne in mind that the law and liabilities of common 
carriers are, as I said before, founded on custom, irrespective of contract. 
A common carrier is and always has been liable to be sued for any breach 
of this common law duty in an action of tort * * * The Bombay Hi^h 

Court, while fully admitting that the English law on this subject prevails 
in the Indian Mofussil, seems to have lost sight of the fact that this law ia 
founded upon a common law duty apart from contract. It is true that when 
the employment of a common carrier has commenced, the law implies a 
contract on his part to perform the duty imposed upon him ; and 
consequently he is liable to be sued in an action either of tort or contract, 
according to tbe convenience or advantage of the plaintiff in each suit- 
(See Bullen and Leake on Pleading, pp. 101 and 243.)” 

In the well-known treatise by the late Mr. Selwyn on the ** Law of 
Nisi Prius,” first published in the years 1806, 1807 and 1808. (I cite from 
the I3th edition, 1869), under the title “Carriers,” it is stated that 
Formerly the declaration in actions against common carriers stated their 
employment as common carriers, their liability by the custom of the realm, 
and delivery to and acceptance by the defendants of the goods to be carried, 
for a reasonable hire or reward, concluding with the loss or damage to the 
goods, but it afterwards became usual to declare in assumpsiti and not to 
state either the employment of tbe defendants as common carriers, or the 
custom of the realm as to their liability. This form of declaration has pro- 
vailed since the decision of Dale v. Hall, Michaelmas Term, 1750. in 
which It was settled, that it did [184] not make any difference whether- 
the plaintiff declared on the custom, or more generally in assumpsit ; fof 
by stating that the defendant carried for hire it would appear that the 
defendant was a common carrier, and then the law would raise the promise 

from the nature of the contract ’’—Selwyn’s Nisi Prius (13th Ed.), VoL‘ 
I. pp. 362-363. 


(I) 10 0. 166. 


(2) SB. 109. 
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here remark that in the case I have first cited on this point, 
iCtjey V. Morne (1), the action was an action on the case against the defend- 
ants as common carriers for negligence in losing goods entrusted to them 
to be safely carried by them, an action in delicto. 

dass (2) where the Judicial Committee of the Privy Council decided in 
favour of the view of the High Court of Calcutta, viz., that the liability of 

1 ^ hy the Indian Contract Act, 

io/A U.UK. 10 Calc. 166) and against that of the High Court of 

^mbay (LL.R. 3 Bom. 109), their Lordships stated the nature of the 
obJigation m the same way that Garth. C. J., had done, and said • “ The 

•• by the Act of 1872 - (the Indian Contract Act. 

A j i. unwritten law was hardly within the scope of an Act in- 
tended to define and amend the law relating to contracts. The obligation 
imposed by law on common carriers has nothing to do with contract in 
Its origin. It is a duty cast upon common carriers by reason of their 
exercwing a public employment for reward.” “ A breach of this duty ” 
says Dallas, C. J., in Bretkerton v. Wood (3). “ is a breach of the law, and 
for this breach an action lies founded on the common law, which action 
wants not the aid of a contract to support it.” 

At the end of their judgment, their Lordships say that they are led 
to the conclusion that the Indian Contract Act of 1872 was not intended 
to deal with the law relating to common carriers, and that notwithstand- 
ing the generality of some expressions in the chapter on bailments they 
think that common carriers are not within the Act (p. 131). 

£1853 I think that the plaintilis’ contentions above referred to are 
unfounded, as I consider that the liability of the Railway Company as 
common carriers was taken away by the provisions of s. 11 of the Railway 
Act IV of 1879, the plaintiffs at the time of delivery of the very valuable 
property to the defendants’ booking clerk not having declared the value 
and nature thereof as required by that section; and that the Railway 
Company cannot be held to be liable as bailees under the Indian Contract 
Act — the J udicial Committee of the Privy Council in the Irrawady Flotilla 
Company v. Bugioayidassi^) having held, as bad (as I have pointed out) 
previously been decided in several cases in England, that the obligation 
imposed by law on common carriers has nothing to do with contract in 
its origin, it being a duty cast upon them by reason of tbeir exercising a 
public employment for reward, and, consequently, that the liability of 
Indian Railway Companies as common carriers was nob affected by the 
Indian Contract Act, 1872. As tbeir Lordships say (p. 129) : " There are 
several considerations, not all of equal weight, but all pointing in the same 
direction, which lead irresistibly to tho conclusion that the Act of 1872,” 
\bhe Indian Contract Act), “was not intended to alter the law applicable 
to oommoD carriers.” 


^^8i8tly, as to the question of limitation. The learned Judge in the 
Division Court said that there are a number of cases cited ah p. 132 of 

Act, 1877, which show that art. 30 in the 2nd 
BOhedule of that Act does not apply to a case like the present, and that 
this suit having been brought within three years is in time. Article 30 
w in these words: “Against a carrier for compensation for losing or 
pjaring goods ; two years from the date when loss or injury occurs.” 


(1) 6 Bisgb 317. 


(3) 18 I, A. 131. 


(3) 3 B. A B. 68. 


125 


1895 

March 1. 


Original 

Civil. 

19 B. 165. 





19 Bom. 186 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1895 

Mabch 1. 

Original 

Civil, 

19 B. 165. 


Article 115, which gives a limit of three years, applies to suits “ for com- 
peosatioa for the breach of any contract, express or implied, not in writing 
registered, and not herein specially provided for.” 

The only Bombay decision referred to at p. 132 of the work just cited 
is Mohansing v. Hemy Conder (1), as to which the learned author saye 
that, if the defendant wishes to avail himself of the benefit of art. 30 on 
the ground that goods [186] have been lost, it is incumbent on him to 
prove the loss. In that case the G. I. P. Railway Company did not, so 
far as the evidence showed, announce their inability to deliver the missing 
bags of wheat on account of having lost them either in transit or by mis- 
delivery to someone not entitled. On the other band, they took from 
plaintid's agent receipts for the full number of bags as arrived at their 
destination and gave gate passes for delivery at Sholapur, the place to 
which they were to be carried. 

In the present case the defendants’ traffic manager by his letter of 
8th May, 1890, to plaintiffs’ solicitors (Ex. G) intimates the loss of the 
parcel, and that although diligent inquiries have been made by the 
defendant’s officers and by the police, no trace of the parcel can be found, 
and that a like result has followed the inquiries made on the Indian 
Midland Railway. That decision does not appear to me to be any 
authority for holding that art. 30 is not applicable to the present case. 

The other cases cited at p. 132 in Starling on Limitation to the effect 
that where there is a contract between the plaintiff and the carrier, art. 30 
does not apply, were decided in Calcutta and Madras, and, therefore, 
have no binding effect in this Court. They are doubtless entitled to res- 
pectful consideration, but no further. Each of the four High Courts in 
India frequently dissents from the views taken by one or more of the 
other High Courts, as they are perfectly justified in doing. 

One of the Madras cases cited at p. 132 of the work on Limitation, 
Kahi Ram v. The Madras Railway Co. (2), seems rather to favour the view 
that art. 30 applies in a case like tlie present. There Mr. Justice 
Kindersley, who tried the case, said : ** As it has not been shown that- 
there ypas any contract between the plaintiff and defendants I must hold,. 
following the decision in this Court in British India Steam Navigation 
Company v. Haji Mahomed Isack (3), that the suit, so far as it is founded,, 
not on contract but upon the alleged negligence or want of proper care 

on the part of the defendants, is barred by the Limitation Act, art. 30 of 
sch. II.” 


[187] There being, in my opinion, no decision of the Bombay High 
Court applicable to the present case, and having regard to the real nature- 
of the [suit, and the evidence given in the Court below, I am of opinion 
that the claim of the plaintiffs is one against the defendants as carriers for 
compensation for losing goods, and falls within art. 30, and consequently 
that as the present suit was nob brought until December, 1892, two years, 
and eleven months after the loss, it is barred by limitation. 

Eor these reasons I am of opinion that the appeal must be allowed, 
and the decree reversed. The plaintiffs (respondents) to pay the defendants 
(appellants) their costs suit of throughout, and also pay the appellants- 
their costs of the appeal. 

Eaeran, J.— The learned Judge of the Division Court has held- 
that the suit is not barred by limitation, applying to the plaintiffs* olaiitt 
the limitation prescribed by art. 115, and not that prescribed by art. 30 of- 


(1) 7 B. 478. 


(9) 3 M. 240. 


(3) 3 M. 107. 
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the Limitation Act. Had the question been res integra I should have 
felt much difficulty m ooncurriDg in that view. The authorities cited by 
the Chief Justice show that a common carrier, who failed to deliver a 

parcel committed to him for carriage, could be sued either in tort for 

negligence in carrying out his common law duty, or in contract for breach 
of his contract, express or implied, to deliver in accordance with his 
instruotioDS. I refer particularly to Bretherton v. Wood (1), cited in 
Irrawady Floitlla Company v. Bagivandass (2). The Legislature must be 
credited with this knowledge when framing the Limitation Act. and 
must, 1 iDcIme to think, have intended when in general terms limiting, the 
responsibility of carriers to make compensation for loss of goods to two 
years after the loss, to make that time the outside period within which 
they could be sued, whether the claim was laid in tort or as arising out of 
contract. Otherwise they would have used less broad and comprehensive 
words to express their meaning, and would hardly have employed 
language which indisputably is wide enough to cover a claim for 
compensation for loss of goods based on the breach of an express or 
implied contract of the carrier to carry safely. 

[188] I incline to think that the Courts would have better fulfilled 
the intention of the Legislature by treating all claims against a carrier 
which could fairly be deemed to arise out of the loss of, or injury to. goods 

land, liberally interpreted, almost all claims against a carrier, unless be 

were actually in possession of the goods uninjured, would be embraced 
within one or other of these two categories) as coming within the purview 
of arts. 30 and 31 than by confining the general words of the former article 
to a claim for compensation for loss of goods arising otherwise than out of 
contract. The position of the article in the schedule is to my mind a most 
fallacious guide. In Part IV of the schedule claims arising out of contract 
and claims arising out of tort are mixed together, and certainly a claim 
under art, 31 is much more naturally based upon contract than upon tort. 

Having regard, however, to the current of decisions in the other High 

Courts I feel constrained to say that the learned Judge below could not 

have decided differently upon this branch of the case, and I think 

that DOW it is rather the part of the Legislature to make its meaning 

more clear if it has been misinterpreted, than for us to run counter 

to the authorities in the other High Courts, upon the strength of which 

parties may have forborne to sue within the two years’ limit, even though 

we may not be convinced of the reasoning upon which these authorities 

are based. However, it is not necessary for me to express a final opinion 

upon this point, as I agree with the Chief Justice on the other branch of 
the case. 

Turning to the merits I proceed to consider whether the Division 
Court is correct in holding that the plaintiffs have paid an “increased 
charge " for the same conveyance of their box of specie within the meaning 
oi 8. 11 of the Indian Railway Act of 1879. In my opinion they have not. 

In the Small Cause Court reference in Balaram v. S. M, Bailway 
Ucmpamy (3) we have already held that a consignee, who pays the treasure 
rate obarged by the railway administration for the conveyance of treasure, 
does not m doing so pay ‘*a percentage on the value” within the meaning of 

rlaol • 1890. 8. 76. “ by way of compensation for 

nf ^80 wording of that section is different from that 

8. 11 Of the Act which we are now considering, and that ruling does 


1895 
March i. 

Original 

Civil. 

19 B. 169. 


(1) ff B. ft B. 69. 


(9) 18 I. A. 191 (199). 

137 


(8) 19 B. 159. 



19 Bom. 190 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1895 nofc, therefore, decide the present case. Now the Act, beyond providing 
March i. that a copy of the tariff of charges shall be exhibited at each station (s. 9), 

does not deal with the charges which the defendant company may levy. 
Original That subject is otherwise provided for. The agreement of the 17th 
Civil. August, 1849, between the defendant company and the East India 
19 B~165 provides that the defendants shall {inter alia) be common 

* carriers of goods and shall charge such fares for the carriage of goods as 
shall be approved by the East India Company (Ex. 4). The power to 
give the requisite approval is now vested in the Government of Bombay 
(Ex. 6). Government regulate the charge by fixing a maximum rate for 
the carriage of parcels {inter alia) and a maximum insurance rate. So 
long as the company keep within these maxima they are at liberty to fix 
the rate for carriage and insurance. The company acting on the liberty 
thus afforded to them have not fixed one uniform rate for all parcels, but 
have adopted a classification of parcels under which they are charged for 
according to their contents. Thus there is a charge for bread, for ice, 
leaves, opium, treasure, and various other articles specially laid down, 
and in addition there is a comprehensive charge which includes all 
articles not specifically provided for. Some of these special charges are 
above and some below the comprehensive charge for ordinary parcels, 
but all are within the maximum charge allowed by Government, and are, 
therefore, charges which the company may legitimately levy for the 
mere carriage of parcels. In determining these classified charges the 
company no doubt take various circumstances into consideration, fixing 
the rate low in some instances in order to foster the traffic, and 
high in other instances where they are sure of the traffic and where 
they feel the traffic is able to bear such high rate without diminishing 
its volume. In this way the company has fixed a low rate for leaves 
and a high rata for treasure, but each rate alike is the ordinary rate for 
the carriage of goods of that particular class. This is certainly, as I 
have shown, within their powers. I fail, therefore entirely to see how in 
paying this ordinary rate for treasure the [I90j consignee pays ** an 
increased charge for the safe conveyance of the same.” He pays the 
ordinary charge for the carriage, and no more and no less. 

In addition to this ordinary rate the company make an extra charge 
for what they cal! insurance” in the case of the valuable articles speoi* 
had in the schedule to s. 11 of the Act. About this there can be no 
mistake. In their tariff of charges they say in so many words (p. 67 of 
the Company’s book of rates) referring to s. 11 of the Act that they 

are not responsible for loss * * * of gold, silver, &c., “unless an 

increased charge for the safe conveyance of the same is paid.” This 
can mean nothing else than an increased charge over the ordinary charge 

for the carnage of the particular article specified in the tariff. Article 

40, cl, 2, at p. 68 of the Company’s book of rates is still more clear. 

Insurance charges are in all cases made in addition to the ordinary 
charges for the conveyance of treasure always be 

prepaid. The contents of packages which are insured must always be 
examined. 

Now this “ increased charge” is not levied on the weight of the article 
came , ut on its value. In this case also the Government have given 
the company a free hand below a certain maximum. The maximum 
allowed by Government is 3 per cent. The company charge a percentage 
varying from i to 1 per cent. The contusion in the present case has 
probably arisen from the use of the word “ insurance” in the tariff of 
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charges. The use of the word has arisen in this way. A common 1395 
carrier in England is often spoken of as an ** insurer,” not because he March l. 

insures” in the ordinary acoeptabion of the word, but because he ““ 
warrants or contracts that he will (with specified oxcepMons) carry and ORIGINAL 
deliver the goods en^usted to him safely— Serg/iem v. The Great Eastern OlVlL 

Bailway Company (1). In the case of articles of small bulk and great ’ 

value (being above the value of 10£) the Carrier's Act (11 Geo. IV and 1 ** 

Will. IV, 0 . 68) enacted that a carrier should nob be liable for their 
loss (not arising from the felonious acc of his servant) unless an increased 
rate of charge was paid over and above the ordinary rate; and the third 
section of the Act referred to parcels upon which increased rate was paid as 

[191] insured.” Hence Judges in England have referred to the payment 
of such increased charge as an “ insurance ” (see for example the langu-ige 
of Ghannell and Wilde, B. B., in Behrens v. Great Northern Railway Qo. (2), 
and the word thus became the usual term to denote goods upon which 
the increased rate was paid. In the present case the increased rate was 
not paid, and in my opinion the plaintiffs have not, therefore, paid " an 
increased charge ” for the safe conveyance of their specie within the 
meaning of s. 11 of the Act. 

The more difficult question hence arises, whether, inasmuch as the 
company did not call upon the plaintiffs to pay such increased charge 
(which I shall now refer to as “ insurance”), they are liable as if the same 
had been paid. In order to decide that question it is in the first case 
necessary to determine what actually took place before and at the time 
when the box in question was received by the company for carli^ge from 
Byculla to Saugor. It appears from the plaintiffs’ letter of the 27th May, 

1890, that their practice (as well as that of other native merchants) was 
to send specie by railway uninsured. The plaintiff writes that the railway 
fare at the rate chargeable for silver was paid for the parcel, and adds: 

Relying on the strict supervision and just dealings of the Railway autho- 
rities, valuable parcels without being insured are generally transmitted by 
railways, but hardly such a case as mine happens.” A person who des- 
cribed himself as coming on behalf of the plaintiffs replied to Mr. Conder, 
in answer to the question why the plaintiffs had not insured : “ It was 
not worth while. They are constantly sending parcels of la'ge value all 
over the country and they never lost anything.” 0. M. Fonseca, the 
assistant parcel clerk, who booked the box in question, said that he had 
often specie from the servants of the plaintiffs who banded him the box, 
and that they never insured. Motilal Panalal says that B aria, who went 
with him with the box to the station, told the parcel ole'k that it con- 
tained three bags of Rs. 2,000 each. It was weighed at 2 mans (maunds) 
and 6 seers, and he (MotiUl) asked the clerk to take the monpy and 
give him the bill. Ha paid what he was asked (Rs. 18-1 0) and 

[192] received a receipt. The insurance would have been Rs. 50 extra. 

The man brought with him Rs. 20 or 30 only to pay the fare. He did 
not, he says, insure the box, nor did Fonseca ask him whef-hor he wished 
to intfure. Buna says pretty much the same, adding that he shook the 
box, and the rapees jingled. Fonseca says that he was told the box con- 
tained ofiandirohra ” and did not ask and was not told its value, but 
admits that he beard the men say that there were Rs. 6,000 in the box. 

From this evidence the only legitimate inference which can he drawn 
I think, that the men took the box to the station without the slightest 

(1)5 p. D. aai. , 


• t 


(i) 6 H. A N. 366* 
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intention of insuring it, and that, if the number of rupees which it con- 
tained was mentioned in the booking office, it was not so mentioned that 
the clerk might have the opportunity of charging insurance if he pleased, 
but only in the course of casual conversation. 

Now the law in England under the Carriers’ Act has been, since the 
decision in Behrens v. Great Northern Railway Company 0), well ascer- 
tained. It is this: — If the sender declares the nature and value of 
the articles, and the carrier has the proper notice affixed in his office, 
he may demand an extra charge according to such notice. If be neglects 
to demand it, the sender is not bound to tender it, and the carrier receiving 
the goods is liable for their safe conveyance. The provisions of the 
Carriers Act are wrapped up in many words, and are very involved. The 
Exchequer Chamber in Behrens v. Great Northern Railway Company (1) 
had doubts as to their meaning, but by reading the first and the second 
sections together arrived at the true interpretation of the statute. (See the 
judgment of all the Judges in the Court of Exchequer [supra).) 

The general law being thus settled, the question as to what is a 
sufficient declaration of the contents and value came to be con- 
sidered, and it was decided that it need not be an express and formal 
declaration, and such statements as the following were held sufficient 
Take care. These are pictures of the value of -QIW' —Behrens v. Great 
Northern Railway Company (supra). “ There are about £100 worth of 
goods in the parcel” which were described as silks"— Bradbury v. 
SutteniO,). In fact, any [193] declaration of the sender made at the time 
of delivery calculated to inform the carrier of the nature and value of the 

ar^cles, so as to enable him to demand the increased charge, was held 
sufficient. 


Now It 13 the second section of the Carriers’ Act which enables the 

carrier io demand the increased rate of charge. Section 1 relates to the 

duty of the sender of the goods ; ss. 2 and 3 relate to the duty 
ot the carrier and his power to make an increased charge. In the 

f ®^8e with the Eailway Act of 

ss. 2 and 3 of the Carriers’ Act are not embodied. Section 1 

fk A as s. 10 of the Act of 1854 and as s. 11 of 

the Act of 1^9. These are in substance the same and differ from s. 1 of 

the Carriers Act principally in this that whereas the declaration of value 

could be made to any person receiving the parcel under the Carrier’s Act, 

and an engagement might be accepted by him. the Indian Acts provide that 

the increa.66d charge shall be accepted by some railway servant special 

au orize in this behalf. It does not seem to be necessary that the 

declaration should be made to the latter. Section 11 after providing for 
t^ general non-liability of the company for articles of value runs thus:— 
unless at the time of delivery the value and nature thereof have been 
aeciared by the person sending or delivering the same, and an increased 
cnarge for the safe conveyance of the same or an engagement to pay such 

railway servant specially authorized in 
fkL ' , appears to me that reading that section alone and without 

in Enti ^ Carrier’s Act. which the Courts 

combination with the first section, it implies that 

in !f fk declaration in such a form as to 

invite the company to make the insurance charge, and that otherwise the 


<1) 6 H. & N. 365. 


(2) 19 W. R. 800; 31 «6. 198. 
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company are nob entitled to demand it. This was the view taken by the 1899 

Sigh Court of Madras in Ve'nk<itcichala y, South Indian Railway Cow- Mabch 1. 

pftwy(l). That case, I think, in substance governs the case before us. It 

may be that (as was there suggested) the oompany may, if they please, ORIGINAL 
waive the increased charge; but if it is waived, it [194] must be on the Civil. 

declaration of value and the invitation to insure being brought to the 

notice of some duly authorized servant of the company who alone is entitled 
to bind the company in such matters. 

The Station Masters are under art. 40 of the Tariff Charges, as a 
general rule, authorized to insure, but in case of insurance above Rs. 5,000 
applications for insurance are to be referred to various specified officers. 

I no not say that if an offer to insure were made to the parcels clerk, and 
he received the insurance money for tbe company without referring the 
matter to the Station Master, or if, in the case of large insurance, the latter 
neglected to refer tbe matter to the higher authorities and received the 
insurance, the company would not be bound ; but I am clearly of opinion 
that a mere casual conversation as to the contents of the parcel taking 
place before the parcel clerk, through which be becomes acquainted with 
its value, does not bind the company to make good its contents or operate 
as an increased charge for the safe conveyance of the same, or an engagement 
to pay such charge accepted by a railway servant specially authorized in 
this behalf. To hold otherwise would be in effect to deprive s. 11 of tbe 
Railway Act of all force. The circumstances here are similar to those in 
Robinson v. The South-Western Railway Company (2), a case decided 
under 17 and 18 Viet., o. 31, s. 7, which is in the same lines as the Carrier’s 
Act. Tbe present is, therefore, an a fortiori case to that. 

I have given my reasons at length in this case, as the conclusion I 
have arrived at differs from that of the Calcutta High Court Bench in the 
case of Secretary of State for India v. Budku Nath (3), composed of Judges 
for whose opinion I entertain sincere respect, unless indeed it be consi- 
dered that that case was decided upon the special facts stated in tbe case 
which the judgment does not refer to. I do not consider that it makes 
any difference in the construction of s. 11 whether we regard tbe decision 
in Kuverji v. G. I, P. Railway Company (4) as overruled by tbe Irrawady 
Flotilla Company v, Bugwandass (5) and [i98] Choqemull v. The Com- 
missioners of Calcutta (6). or as still in force in this Court. 

I am, therefore, of opinion that tbe company are protected in this 
case by the orovieions of s. 11 of the Railways Act, 1879, and that the 
appeal ought to be allowed, and tbe plaintiffs' suit dismissed with costs 
throughout. 

Appeal allowed. 

ORDER. 

^ March lai, 1895. The respondents applied under ol, (c), s. 595, of the 
Oivil Prooadnra Code for leave to appeal to the Privy Council, but the 
application was refused. 

Attorneys for appellants : — Messrs. Little, Smith, Nicholson and 
Bowen. 

Attorneys for respondents : — Messrs. Crawford, Burder and Co. 


<a) 84 L. J. (O.p.) 384. 
(6) 18 I. A. 131. 


(1) 6 M. 308, 
(«) 8 B. 100. 
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(8) 19 0. 588. 
(6) 18 0. 437. 



19 Bom. 196 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1894 

Jan. 93. 


19 B. 193. 

APPELLATE CRIMINAL. 


Appel- 

late 

Criminal. 


Before Mr. Justice Jardine and Mr. Justice Ranade. 


Queen-Empress v. Pahuji and another.* [23rd January, 1894.] 


19 B. 195. Evide^-'Ce Act (/ of 1872j, s. 30— Confession of co-prisoner — Joint trial— Plea of guilty— 

Evidence. 


A and B were charged with murder. A pleaded guilty, but he was not oonviot' 
ed or sentenced till the conclusion of the trial of his fellow-prisoner B. The 
Sessions Judge, holding that both the accused werejiintlj tried for the same 
o0enee, took into consideration as against B the oonfessions made by A, and 
convicted both of murder. 

Held, that after A bad pleaded guilty he could not be treated as being jointly 
tried with B. A’a confessions were, therefore, not admissible against B under 
s. 30 of the Indian Evidence Act <I of 1872). 

[F., 38 C. 446 = 16 C.W.N. 49=12 Cr. L.J. 479=12 Ind. Gas. 87 ; 22 M. 490 (493)=9 
Weir 746 (747} ; 12 Cr. L.J. 605=12 Ind. Gas. 9^1 = 15 P R. 1911 (Or) ; R , 17 

A. 534 (526> ; 23 A. 53 (64) ; 23 M. 151 = 2 Weir 747 (749) ; 9 C.L.J. 291 (294) = 
13CW.N. 552 = 4 Ind. C^s. 57; 14 Or. L.J. 566 = 21 Ind. Cas 16fi = U.B,B. 
0913) 2od Qr. 170 ; 10 M.L.J. 147 (159) (F.B.) ; Rat. Unr. Or. Cas. 776 (777)j 
D., 14 M.L.T. 453.] 


The accused Pahuji and Manik were committed for trial to the 
Sessions Court at Dhulia on a charge of murder under s. 302 of the Indian 
Penal Code (XLV of 1860). Manik (accused No. 2) pleaded not guilty, and 
claimed to be tried. Pahuji (accused No. 1) pleaded guilty, bub he was 
not convicted and sentenced till the conclusion of the trial of accused No. 2. 

The Sessions Judge, holding that both the accused were being jointly 
tried for the same offence took into consideration as against accused 

No. 2 the confessions made by accused No. 1, under s. 30 of the Indian 
Evidence Act (I of 1872). 

[l96] Both the accused were convicted of murder and sentenced to 
death. 

The case was submitted to the High Court under s. 374 of the Code 
o Criminal Procedure (Act X of 1882) for confirmation of the sentences 
of death passed on the accused. 


Narayan Vishnu Gokhale^ior accused No. 2.— After accused No. 1 
had pleaded guilty, his confessions were inadmissible against bis fellow- 
prisoner under s. 30 of the Indian Evidence Act (1 of 1872)— Fen&atasam* 
V. the Queen (1) ; Reg v, Kalu Patil (2). The proper course would have 
been to convict the accused No. 1, and then examine him as a witness. 
Unless this is done, his statement cannot be used against his fellow- 
prisoner Reg. V. Gardner (3). The so-called confession of accused No. 3 
was retracted before the committing Magistrate as being the result of 
tutoring. It does not, therefore, amount to a confession— Reg. v. Garbad (4)» 

Rao Saheb Vasudev J. Kirlikar, Government Pleader, for the Crown.— 
bec.,ioa 30 of the Evidence Act empowers the Court to take into consider- 
ation the confession of one prisoner against his fellow-prisoner when they 
are jointly tried for the same offence. In the present case accused No. 1 
had no doubt pleaded guilty, but he was nob convicted and sentenced till 


(1)7M. 109. 

(3) 9 Oox'6 C.O. 332. 


• Confirmation Oaao No. 34 ol 1893, 


(2) 11 BH.C.R. 146. 
(4) 9 B.H.O.B. 344. 
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Jabdine, J, — In this case there is no doubt that on the 17th Novem- 
ber, 1893, at BbadgaoD the boy Papa v^as murdered. When the body was 
found nest morning tbtre was a mark round the neck which tbe witnesses 
say seemed to be caused by strangulation. Some ornaments which the 
boy was wearing [197] were missing from tbe body. On tbe 20th 
November the prisoner Pahuji was arrested by tbe police near his sisters’ 
bouse at the village of Takli wearing one of these ornaments, a wristlet; 
and he then produced from an earthen pot others of them, namely, ear-rings. 

On tbe same day be made a full confession to a Third Class Magistrate 
and another on tbe 24th November to a Magistrate of tbe First Class. At 
tbe trial be pleaded guilty, and in his appeal petition he does not contest 
tbe correctness of tbe conviction, but only asks that the sentence may be 
commuted, because he has confessed from tbe beginning. There is some 
evidence confirming the confession : and we see no reason for interfering 
with tbe conviction and sentence of Pahuji, which we now confirm. 

The evidence against tbe other prisoner Manik consists cbiffiy of bis 
own oonfeesion made on tbe 2].8t November at Bbadgaon, where an hour 
or two before he bad been arrested by tbe police and brought before tbe 
chief constable. This was in consequence of something which tbe 
prisoner Pahuji had told to tbe police. Tbe confession was recorded by 
the Magistrate of tbe Second Class of Bbadgaon. But on tbe 24tb 
November, when being examined by tbe Magistrate of tbe First Class, the 
prisoner while admitting that be bad made the confession said that be bad 
been tutored by the Second Glass Magistrate, and bad stated what he bad 
been tutored to say. No property has been found on tbe prisoner Manik, 
nor in bis possession. 

Tbe Sessions Judge, however, admitted into bis consideration as 
against Manik the confessions naade by tbe prisoner Pabuji, considering 
that after the plea of guilty bad been recorded, and although no issue 
affecting Pahuji was raised at tbe trial, be was nevertheless being “ tried 
jointly with Manik within the meaning of s. 30 of tbe Indian Evidence 
Act, because it was possible that tbe evidence elicited at the trial of Manik, 

Pahuji being still at tbe bar unconvicted and not sentenced, might enable 
tbe Sessions Judge to determine whether to pass tbe sentence of death 
or that of transportation for life. No precedent bas been shown us in 
which a High Court bas in such circumstances held tbe co prisoner’s 
statement admissible. In [198] Confirmation Case No. 22 of 1893, 
the reason, as we have ascertained on consulting our brother Candy, 
lor admitting the statement was that tbe Court of Session bad not 
dealt with the plea of guilty as if it were such, but bad allowed the prisoner 
to pleading to remain on trial so that he could oroBS-examine. Tbe opinion 
of tbe assessors was also taken about his guilt. These circumstances do 

(1) Or. Baling Ko. 60 o( 1886. (Bee Bat. Unrep. Gr. osees 400). 

I B. 610*. > (3) 11 B.H.O.B. 187. 
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the end of the trial. Tbe Sessions Judge treated both prisoners as being 
jointly tried. He was, therefore, at liberty to use tbe confessions of tbe 
one against the other. Kefers to Queen-^^mpress v. Ckand valad Ibrahim (1); 
Beg. V, Sanmanta C2); Bfg. v, Balvant (3). There is no evidence here that 
the confession of accused No. 2 was induced by illegal pressure. In the 
absence of such evidence it will not be presumed that the confession was 
so induced. 

JUDGMENT. 
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1899 Dot exist in the present case. After consideriDg Winsor^s ease (l) and 
Jan. 23, other English cases there referred to, as alsoife^? v. Gardner (2), Venkata- 

sami V. The Queen f3), we are of opinion that the Court below ought not 
APPEL- have treated Pahuji as being jointly tried with Manik. The confessions 
LATE made by Pahuji we must, therefore, hold are not admissible against 

-Criminal. Manik. 

r — We have to say what value should be placed on the confessions of ' 

19 B. 195. Manik ; and to discharge this duty in the light of whatever evidence is 

obtainable, we direct that the evidence of the Second Glass Magistrate be 
taken about the alleged tutoring, and also that of the prisoner Pahuji as to 
the circumstances in which the murder was committed. No objection is 
taken to this course by the pleader who appears for Manik. Pahuji as a 
witness may be cross-examined by Manik or his pleader. 

We direct the Sessions Judge to take this evidence, and certify it to 
this Court within one month. 


19 B. 198. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Candy, . 


Bai Amba AND Mangli {Original Plaintiffs)^ Appellants v, PRAN- , 

JiVANDAS Dullabhram AND OTHERS {Original Defendants), 

Respondents* [7tb February, 1894.] 

Stamp— Suits* Valuation Act (VII of 1887), s. 8 — Suit to take accounts— CourUfeestamp 
Junsdiction — Amount of claim as fixed by plaintiff— Relief incidental to tM 
princxpal relief— Appeal. 

According to s. 8 of the Suits* Valuation Act (VII ol 1887), in suits for taking 
an account the Court-fee stamp and jurisdiotion are both determined by the 
amount of claim as fixed by tbe plaintiS. 

[199} In a suit for taking account tbe plaint having contained several items 
wbjoh were all incidental to the chief item of relief, the plaint was held to be 
substantially one to have the minor plaiotifis’ estate administered, that is, to 
have accounts taken and the accounting party ordered to pay what (if any) should 
be found due from him on the balance of such account. The plaintiffs having 
put the valuation of the suit at Rs. 130 in the plaint, 

Beld that the High Court bad no jurisdiotion to bear the appeal against an ^ 
order rejocting the plaint. The appeal lay to the District Court.- The appeal 
was, therefore, returned for presentation in the proper Court. 

[R., 9 Bom. L.R, 316 } 

Appeal from the decision of Khan Bahadur M. N, Nanavafci, Firsfi 
Class Subordinate Judge of Surat. 

Tbe plaintiffs, who were minors, sued by their next friend Lalbbai 

Sbambhulal to compel the Brst defendant to produce and prove in Court 

the authority under which he obtained possession of and was managing 

tbe property of the plaintiff’s deceased father Narbheram Tapidas ; to be 

declared wards of Court ; to have the property managed by the Court it 

the defendant did not produce and prove any will of their deceased father, 

and to have accounts taken since his death. In the plaint the claim was 

valued at Rs. 130. but the property left bv the deceased was stated to be 
worth Rs. 30.000. 



• Appeal No. 143 of 1891, 

<1) L. R . I Q. B. 289 (390). (2) 9 Cox’s 0. 0. 332. 
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(3) 7 M. 102. , 


X.] BAl AMBA V, PBANJIVANDAS DULLABHKAM 19 Bom. 201 

The plaintiffs alleged that tbeir father Nfirbheram died in May, 1886 ; 1894 

that they being his daughters were his heiresses ; that the first defendant Feb. 7. 
being related to them took the property left by their father into his 
possession for their benefit ; that he alleged that the deceased had made a Appel- 
will appointing him and three others as executors, but that he had not LATE 
allowed the plaintiffs to see it. Civil. 

The first defendant and the other defendants who were subsequently — - 

added objected (inter alia) that the plaint was not properly stamped, and 
that the Court bad no jurisdiction to entertain the suit in the form in 
which it was brought. 

The Subordinate Judge found that the plaint was not adequately 
stamped, his opinion being that the prayer for an account was quite indepen- 
dent and not incidental to the other reliefs claimed, and. therefore, it ought 
to have been valued and paid for. He also held that the property in suit being 
valued at Es. 30 000, for the purpose of giving jurisdiction to the Court of 
£200] the First Class Subordinate Judge, the plaint ought to bear a Court* 
fee stamp on that amount and not on Es. 130 only, the valuation for the 
purposes of jurisdiction being the same as the valuation for the purposes 
of Court-fees under s. 8 of the Suita’ Valuation Act VII of 1887. He, 
therefore, granted one month’s time to tbe plaintiffs to pay the requisite 
stamp, and the plaintiffs having failed to do so, rejected the plaint. 

The plaintiffs appealed. 

Jardine (with Kalabhai Lallubhai), for the appellants (plaintiffs). — 

The Judge thought that the reliefs we claimed were not alternative, but 
separate. He was of opinion that we ought to have fixed a certain value 
to tbe claim for an account. We contend that we haw5 valued tbe whole 
claim at Es. 130 and have paid a Court-fee stamp of ten rupees, which 
covers that amount. It was not necessary for us to pay a Court-fee stamp 
on Es. 30,000, the value of the property, because we do not seek to recover 
the property. We merely wished to have an account taken for the benefit 
of the minors and nothing more. An account is merely ancillary for the 
purposes of an administration suit. 

[Candy, J,, referred to Bhaqvantrai Munshi v. Mehta Bajurao (t).] 

We rely on Manohar Ganesh v. Bawa Ramcharandas (2), Govandas v. 

Dayabhai (3), Sidha Sardarsingji v. Ganmising (4), Originally we paid a 
Court-fee stamp of rupees ten for the whole claim, and subsequently, when 
tbe Subordinate Judge asked for additional stamp, we paid in rupees ten 
more. 

Andenon (with Motilal M. Munshi), for the respondents (defendants). 

—The Subordinate Judge granted to the plaintiffs one month’s time to 
frame the p'aint in any way they chose. They failed to do so, and the 
■only course which the Judge could take was to reject the plaint. The 
plaintiffs themselves valued the suit at Es. 30,000, and, therefore, the Judge 
required them to pay the Court-fees on that amount having regard to 
[201] e. 8 of the Suits’ Valuation Act (VII of 1887) — Gulahsingji v. 
Lakshmansingji (6). The plaint contains the following words: — “We 
-state for tbe jurisdiction of the Court that tbe value of the property is 
Be. 30,000.*’ Tbe argument of the plaintiffs in tbe lower Court was that 
the present suit being for the administration of the property, tbe claim for 
Account was merely ancillary, and, therefore, it did not require any Court- 
lee. That is not so. The plaint having been valued at Es. 130, an appeal 

(1) 18 B. 40. (3) 3 B. 319. 

(1893) p. 144 tubnom^llB. fi6. 

;85 


(8)9B.33. 

(A) P. J. (1893) p. 35 =>16 B. 100. 
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would Dot lie direct to the High Court. The plaintiffs ought to havo 
appealed to the District Court. If the plaintiffs had paid the Court-fees 
on Rs. 30,000, then they could have appealed to this Court — Boidya Nath 
Adya V. Makhan Lai Adya (l). 

JUDGMENT. 

Sabgent, C. J. — The plaint, although made up of several items, so 

to speak, is substantially one to have the estate of the minors administered 

by the Court, i.e., to have the accounts taken, and the accounting party 

ordered to pay what (if any) should be found due from him on the balance 

of such account. The other items of relief sought are all incidental to the 
above application. 

The decisions in Manokar Ganesh v.Bawa Ramcharandas (2),Govanda$ 
V. payabhat (3) and Sidha Sardarsingji v. Ganpatsing (4) show that in 
suits for taking account the Court-fee stamp and jurisdiction are both 
determined by the amount of claim as fixed by the plaintiff. This conclusion 
has now express effect given to it by s. 8, Act VII of 1837. as pointed out 
by leiang, J., in Sidha Sardarsingji v. Ganpatsing, 

. paragraph of the plaint the plaiotiff hag put that valuation 

at Ks, 130. But that being eo, this Court will have no jurisdiction to hear 

the appeal, which ought to be to the District Court. We must, therefore, 

return the appeal for presentation in the proper Court. Parties to pay their 
own costs. ^ ^ 

Order accordingly. 


19 B. 202. 

[202] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 

Narayandas Sakharam (Plaintiff) v. Kondi (Defendant).* 

I8th February, 1894.] 

Dekkhan AgrkuUurhis’ Relief Act {Bombay Act ISVII of IBim ss 49fclc«d74f- 

forwarded '"to be filed in Court- 

heir on Iherellrfo! , e '“"f '‘“'“r «/ »'« ""ma »/ the deceased's 

leer on me return of the ogreement by the Subordinate Judge— Practice. 

Ret.eVATt‘(R^m'L‘i*'*A ““‘’a' Dekkhan Agriculkuriata' 

1879) for an amicable settlement If a dispute 

Srr »h II a I came to an agreement disposing of the 

On rece^l o|thllf“ ‘he Subordinate Judge to be filid in Court. 

to showlLse ' Subordinate Judge issued notices to the parties 

hearing inlolmel^i I agreement ehonfd not be filed, and was, on the day of 
nearing, informed that the agreement could not be filed owing to plaintiff’s death. 


Civil Reference No. 3 of J894. 

t!) H?* r 

Act. ® conciliators in matters not provided thia 

ib) 

(c) • . ; • 

( 3 ) 9 B. 22 - ( 2 ) 2 B. 219 . 

( 4 ) P, J. ( 1692 ) p. 144 , s «5 nom^ 17 B- 66 r 
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Tbo agreemeat was then returned to the conciliator, who entered therein the 
name of the deceased plaintiff’s heir and forwarded it to the Subordinate Judge. 
A question having thereupon arisen as to whether the conciliator could enter on 
the record the name of the heir of the deceased plaintiff. 

Beld, that although there is no provision in the Dekkban Agriculturists’ Relief 
Act (Bombay Act XVII of 1879) empowering a conciliator to enter the name of 
the heir of a party, and Government have not apparently under s. 49(a) of the 
Act made any rules regulating the procedure before conciliators in this respeot. 
yet when a Subordinate Judge is seized of a conciliation agreement, there is a 
** proceeding ” before him under the Act. He shouldi therefore, under s. 74 of 
the Aot follow the provisions of the Civil Procedure Code (Act XIV of 1882) in 
regard to placing on the record the heirs of the deceased parties. 


1894 

Feb. 8. 

Appel- 

late 

Civil. 

19 B. 202. 


Reference from Rao Saheb K. S. Riswadkar, Subordinate Judge of 
Shrigondain the Ahmednagar District, under s. 617 of the Civil Procedure 
Code (Act XIV of 1882). 

Under s. 39 of the Dekkhan Agriculturists’ Relief Act, Narayan 
Sakharam applied to Kaji Mir Bucchasaheb, conciliator of Shrigonda, 
praying for an amicable settlement of a dispute [203] between himself 
and tbe defendant, and came to an agreement finally disposing of the 
matter in dispute as contemplated by s. 43 of tbe Act. Tbe agreement 
being reduced to writing, and signed by tbe conciliator and the parties, 
^as forwarded to the Court of tbe Subordinate Judge of Shrigonda Court 
under s. 44 of the Act for being filed. 

The Subordinate Judge returned it to the conciliator for correction, 
but before it could be corrected tbe conciliator died, and under orders from 
tbe Special Subordinate Judge tbe agreement was transferred to another 
conciliator for correction, was duly corrected, and returned to the Court of 
tbe Subordinate Judge. Notices were thereupon issued by him to tbe 
parties to show cause within one month from the date of service why tbe 
agreement should not be filed ; but on tbe day of bearing be was informed 
that tbe agreement bad not been filed owing to the plaintiff’s death. 
Tbe agreement was then returned to tbe conciliator with a request that be 
might take such steps with respect to it as he might deem proper. The 
conciliator then entered tbe name of Bakbatram in tbe agreement in place 
of bis brother the plaintiff, deceased, and returned it to tbe Court. 


The Subordinate Judge being of opinion that tbe provisions of tbe 
Civil Procedure Code do not apply to any proceeding before the conciliator, 
and that the Dekkban Agriculturists’ Relief Act does not make any 
provision in respect of entering on tbe record the name of plaintiff's heir 
in any application pending or agreement made before him in tbe event of 
the plaintiff's death, considered that the conciliator's action was ultra 
vires, and that it would not be legal to file tbe agreement in question, 
wbioh should be cancelled. He accordingly referred the following 
questions : — 


(1) Whether in an agreement made before a conciliator under s. 43 of 
the Dekkban Agriculturists* Relief Aot the conciliator can enter on the 
record the names of tbe heirs of tbe plaintiff in bis place in tbe event of 
his death before tbe agfeement is duly filed in tbe proper Court ? 

(2) Whether on the receipt of such an agreement for being filed in 
tbe Court of tbe Subordinate Judge, the Subordinate Judge can, relying 
on 8. 74 of tbe Dekkban Agriculturists’ Relief [204] Aot, permit tbe beirs 
of the plaintiff to oome on the record before the agreemeat is duly filed 
Ihonld the plaintiff die in the meantime? 


BZ-18 
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(3) Whether the agreement, which is the subject of the reference, can 
be filed under the circumstances already mentioned, or whether it must 
be cancelled? 

The opinion of the Subordinate Judge on each of the above questions 
was in the negative. 

There was no appearance for the parties. 

ORDER. 

Sargent, C. J. — We agree with the Subordinate Judge in his view 
with regard to the first and second questions referred by him. There is 
no provision in the Dekkhan Agriculturists’ Relief Act empowering a 
conciliator to enter the name of the heir of a party, and Government have 
not apparently under s. 49 (a) of the Act made any rules regulating tbo 
procedure before conciliators in this respect. 

When, however, the Subordinate Judge was seized of the agreement 

there was a proceeding before him under the Act. He, therefore, under 

s. 74 of the Act should have followed the provisions of the Civil Procedure 

Code in regard to placing on the record heirs of deceased parties, and 

there was no reason for him to return the agreement to the conciliator! 

assunsing that he bad the power to do so. It remains for him to take 

the legal steps to bring tbe heirs of the deceased plaintiff on the record; 

and it is thus unnecessary to answer the third question, which does not 
arise. 


Order accordingly. 


19 B. 204. 

APPELLATE CIVIL, 

Before Sir Charles Sargent. EL, Chief Justice, and Mr. Justice Candy. 
Balkekhna Pandhahinath f Original Plaintiff), Appellant, v. BapU 

XES4JI AND OTHERS (Original Defendants)^ Bespondentsf' 

f,12th February, 1894.] 

258-Ame»dm, Act mi 0 / 1888), s. it 
Changes of law relating to procedure— Retrospective effect^ Practice. 

XWoMftSff the language of b. 258 of the Civil Procedure Code (Act 

AmeodiBg Act (VII of ]8S8), by v9hioIi [208] 

e«mn recognized by other Courts than tbe Court 

executing the decree, applies to adjustments previous to the Amending Act. 

Chaoges of law relating to procedure have retrospective effect. 

‘*^0 decision of T. Hart-Davies. Acting District 
f T th0 decree of Bao Saheb M.V. Kathavate, 

bubordinate Judge of Sbevgaon. 

bad for poBsession of certain land which he alleged ha 

^ defendants Nos. 1 and 2 and suhsequently leased to 

them by a rent-note which they bad passed to him. 

the rent k ^ “'e execution of the sale-dead and 

Kbese dlaT . ^ tbc“ to the plaintiff, but they contended that 

adjustment of a ^ '’een passed under oomnulsion in 

adjustment of a decree on a mortgage for Es. 282 which the plaintiff hai 

• Second Appeal, No. 529 of 1892. 
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obtained against them. They also relied on the point that the plaintiff had 1899 
failed to certify the adjustment to the Court. Feb. 12 . 

The Subordinate Judge dismissed the suit on the ground that the 

sale deed and the rent-note were void for want of consideration, as the Appbl- 
plaintiff had failed to certify them in accordance with s. 258 of the Civil LATE 
Procedure Code (Act XIV of 1882). Civil. 

On appeal by the plaintiff the Judge condrcned the decree. 

The following is an extract from his judgment : — 19 205. 

** In this case a conciliator’s decision was passed, and it was hied in 


the Civil Court, so it becomes a ‘decree’ to all intents and purposes. In . 
satisfactiou of this decree the defendants passed a sale-deed to plaintiff and 
a rent-note on the sale deed, but this satisfaction was not certified through 
the Court as required by s. 258 of the Civil Procedure Code. So they are 
void, and the lower Court held that they could not be sued on. But under 
the Amending Act (VII of 1888), s. 27, it is clear that such payments or 
adjustments may be recognised by Courts except when executing the decree^ 
so that under the present state of the law s. 258 does not bar such agree- 
ments from forming the basis of a suit. But no doubt before Act VII of 
1888 was passed such actions would be barred, and in this case the adjust- 
ments were made in 1883, and if they were void then, it is doubtful 
whether s. 258 as amended by Act VII of 1888 has retrospective effect, 
and renders such adjustments capable of forming the basis of a suit in 1888. 
It is true that in I. L. B., 15 Bom., p. 420, the bond in that case, where 
the matter is discussed, was dated 1886, but the decision was on the 
general question raised, and not on the particular case submitted by the 
Subordinate Judge, and this point was not taken or apparently brought to 
the notice of their Lordships. I am inclined to thick that the amendment 
cannot have retrospective effect, and [206] that as the adjustments were 
made at a time when they were void for the purpose of forming the basis 
of a suit, subsequent legislation does not alter their character, and that 
they are still incapable of being used for this purpose." 

The plaintiff preferred a second appeal. 

Mahadeo Vamau Bhat, for the appellant (plaintiff) : — Rules of pro- 
cedure have a retrospective effect, and, therefore, the Amending Act VII 
of 1888 is applicable to the present case. It was not necessary to certify 
the adjustment to the Court — Swamirao v. Kashinath(l) ; Bank of Bengal 
V. Vyabhoy QangjM). 

Balaji Abaji Bhagavatt for the respondents (defendants) : — The con- 
sideration for the sale-deed being a decretal debt, and the parties having 
adjusted the debt out of Court, we submit that the sanction of the Court 
was necessary to the adjustment. The adjustment not being certified to 
the Court, it became void, and an adjustment which was void when it 
vras made cannot become valid by a subsequent change in the Code of 
Civil Procedure. 

JUDGMENT. 

SAB0BNT, 0. J. — The necessity for an adjustment of a decree being 
certified to the Court and the consequence of its not being so certified were 
declared by a. 258 of the Code of Civil Procedure (Act XIV of 1882), 
The effect of thateeotion was only to mike an adjustment not cognizable 
by the Court UDleea certified. The aeotion, therefore, only affected the 
praotioe of the Court, and there aeems to be no reason for not applying 

(1) 16 B, 419. 
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ordinary rule fchafc channes in matters of procedure are retrospeotivor 
The change effected in the language of s. 258 by s. 27, Aot VII of 1888, 
by which uncertified adjustments can now be recognized by other Courta 
than the Court executing the decree, must, therefore, be held to apply to 

adjustments previous to the Act. ':!?hi3 seems to have been assumed is 
Swamirao v. Kashinath (1). 

We must, therefore, reverse the decree and send back the case fort 
decision on the merits. Costs to abide the result. 

Decree reversed and case sent hack. 


19 CyJi 


[207] APPELLATE CIVIL. 

Before Sir Charles Sargent, Et., Chief Justice, and Mr. Justice Candy. 

Sakharam Mulshet Mhadik {Original Plaintiff). Appellant v. 
ViSHRAM and others {Original Defendants), Bespondents.* 

[l2Lh February, 1894.] 

Immoveable property- Sale of growing tree— Limitation. 

A tree staodiog on land is immoveable property. 

[R., 7 C. L. J. 152.] 

Ratnagirf APPEAL from the decision of H. F. Aston, District Judge of 

fK f possession of a certain jack tree, alleging 

that the first defendant had sold it to him on the 21st October. 1885. 

ihe lollowmg was the document of sale nassed by the first defend- 

I sell you a jack tree for Bs. 5 which I have received in cash. The 

Vada of the village of Jhadgar ... It 
be ong, to me and has been in my enjoyment. It is mv ancestral property. 

claim ye^rs old. If any one should hereafter 

u’'® ‘‘’S '“SS y°u sustain on that 

m. “ake use of it in any way you please. I have 

no right left to me to the tree.” 

inSpmp appellate Court held the suit barred by limitation. In his 

] (after reading the document of sale) the Judge said 

riehtof to give or obtain any 

nor anl nr^' ■ .‘’® ‘he tree is situated, 

the tree Thr?“ Purchaser to obtain or enjoy the fruit of 

in his nkinT f decaying one, and the plaintiff 

be unreisonahr/’ '7 ‘'® down. It would 

a doeumfintar. ° such a transaotion as that set forth in euoh 

whrch The ITfff ® growing timber 

out down tL tTe^ T* to remove. The plaintiff oonld claim to 

and deliTp^ tree and remove it if permitted access, or to have it out down 

document U to enT' ® under such a 

wronTuUv Lkin? "'’®® Pt°Perby or for compensation for 

^ g-ully taking or injuring or wr ongfully detaining the same, lor the 

• Second Appeal, No. 428 of 1892. 

(1) 15 B. 419. 
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suit is Dot lor the tree with the soil on which it is growing. Such a suit 
•oo.mes under art. 60 of sch. II of Act XV of 1877 ; as though growing 
timber would be teohnioally immoveable property at the time tbe plaint is 
filed, it would cease to be so, and would become moveable property at 
the time of awarding relief if the decree orders the tree to be made 
over as dead timber, the only form in which possession of a tree alone 
without soil or right of access over soil can be awarded, and the suit 
[208] having been brought more than three years after the date of alleged 
purchase is barred by law of limitation. ’’ 

The plaintiff preferred a second appeal. 

Narayan Gatiesh Chandavarkar, for the appellant (plaintiff) : — The 
Judge has treated tbe tree as moveable property. Tbe tree is standing and 
is attached to tbe soil. Tbe sale-deed itself describes tbe tree as standing 
in tbe Kumbhar Vada of tbe village. It is, therefore, immoveable property, 
and the suit is consequently governed by twelve years' limitation and is 
not tioie barred. 

Daji Abaji Khare^ for the respondents (defendants). 

JUDGMENT. 

SaKGENT, 0. J. — We cannot agree with the District Judge that 
suing for possession of a tree sold under Es. 45 is to sue for moveable 
property." Tbe intention of tbe parties is to be gathered from tbe 
document, which is in tbe clearest terms a sale of the jack tree standing in 
tbe Kumbbar Vada. Tbe tree so standing is immoveable property, what- 
ever the plaintifi's intention might be as to cutting it down and so 
•converting it into moveable property. 

Tbe suit is, therefore, not barred, and we must reverse the decree and 
send back the case for a decision on the merits. Costs to abide tbe result. 

Decree reversed and case sent hack. 


19 B. 20B. 

APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt., Chief Justice, and Mr. Justice Gandy. 
Pabvatishankar [Original Petitioner), Appellant v. IsHVAE- 

DAS JAGJIVANDAS AND RaGHUNATHJI NICHHABHAI, OFFICIAL 

Liquidators op the Baila Spinning and Weaving 
Company, Limited [Original Opponents), Respondents.* 

[13 bh February, 1894. j 

Cempany'— Indian Companies' Act (VI of 1882^, s. 169 — " Rehearing," meaning of~^ 
^Application to set aside an ex parte order, 

Seotion 169 of the Indian Companies* Act (VI of 1882) does not apply to an 
applioation to set aside an ex parte order. 

The term “rehearing " in e.l69 of tbe Aot means a rehearing in tbe nature of 

an appeal. 

CH., 96 P.R. 1908-166 P.W.R. 1908.] 

[209] This was an appeal from tbe decision of J. B. Aloock, District 
Judge of Surat, in misoellaneous application No. 46 of 1893. 
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The appellant Parvatishankar Durgashankar was a share-holder of 
the Baila Spinning, Weaving, and Manufacturing Company, Limited. 

The company was wound-up under the orders of the Court. In the 
course of the winding-up proceedings the District Court of Surat passed 
an ex parte order on 29th September, 1893, directing Parvatishankar to 
bs placed on the list of contributories of the company. 

On the 5bh October, 1893, Parvatishankar applied to the Court to 
set aside the ex parte order passed against him. 

Notice of this application was served on the official liquidators of the 
company on 4bh November, 1893. 

The District Court rejected this application on the ground that the 
liquidators were not served with notice of the application within three 
weeks of the order complained of, as required by's. 169 of the Indian 
Companies’ Act (VI of 1882). 

Against this order Parvatishankar appealed to the High Court, 

Govardhanram M. Tripathi, for the appellant. 

Ganpat Sadashiv Bao, for the respondents (official liquidators). 

JUDGMENT. 

Sargent, C. J. The language of ss. 141 and 169 of the Indian 
Companies’ Acts of 1866 and 1882 is apparently taken from s. 124 of the 
English Act of 1862. la Ex parte Besleyil) it was held that by ' rehearings" 
ID 33 of the Companies Act 12 and 13 Vic., c. 108, were meant rebearings 
in tlDe nature of appeals, and such is said by Mr. Buckley on the Com- 
panies’ Acts to be its meaning in the Act of 1862. In this country it may 
be said that the use of the term“rehearing” in the sense of an appeal is 
not known to the procedure of the Civil Courts, which recognises only a 
rehearing after an order for review has been made. However, bearing 
in mind the hardship which the section might work in this country 
where notices are served by the Court, as pointed out by Sir Eichard 
ar , C. J., in In the matter of the Sarawak and Hindustan [210] 
Banking and Trading Company Limited—Lallah Barroomul v. The Official 
liquidator (2), we are not disposed to apply the section beyond what the 
language clearly requires ; and, therefore, without deciding whether it would 

apply to an application for review, we do not think it was intended to 

apply to an application to set aside an ex parte order, which is not, strictly 

peaking, an app ication for a rehearing, although it may result in it. 

Moreover, the defendant is ordinarily in ignorance of the order having 

been made against him, and may remain so until it was attempted to be 
enforced against him. 

In this view of s. 169 of the Act we must reverse the order of the 

Uourt bslow and send back the case for a decision on the merits. Costs 
to abide the result. 

Order reversed. 


(I) 3 Mao. aud G. 387 (398). 
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APPELLATE CIVIL. 

% 

Before Sir Charles Sargent, Kt„ Chief Justice, and Mr. Justice Bayley, 


Dwabkadas Parshotamdas, Decree-holder v. Isabhai Daudkhan, 

Surety, akd Abdul Tyab Daudkhan, Judgment- Debtor.* 

[15th February, 1894.] 

Civil Procedure Code (Act XIV of 1892), s. 336- Judqment debtor— Surety—Judgment- 
debior's application to be declared an insolvent — Release of the surety. 

A person standing surety for a judginent^debtor under s. 336 of the Civil 

Procedure Code (Act XIV of 1382) is released from bis obligation when the 

judgment-debtor has applied to be declared an insolvent. 

[P., 24 M, 560 ; 26 M. 366 ; R., 12 O.L.J. 419 = 7 Ind. Oas. 937.] 

Ebperence by Khan Bahadur Barzorji Edalji Modi, Judge of the 
Court of Small Causes at Surat, under s. 617 of the Civil Procedure Code 
(Act XIV of 1882). 

One Dwarkadas Parshotamdas obtained a decree in the Court of 
Small Causes at Surat against bis debtor Abbul Tyab Daudkbao, and 
applied for execution by the arrest and imprisonment of the judgment- 
debtor. A warrant was issued, and the judgment-debtor was arrested 
and brought before the Court on the 25th August, 1693. He, thereupon, 
expressed his intention to apply, under Chap. XX of the Civil Proce- 
dure Code (Act XIV [211] of 1882), to be declared an insolvent and to 
furnish security under s. 336 of the Code. He was accordingly released 
from custody, and one Isabhai Daudkhan stood surety for him. On the 
SOtb September, 1893, he presented his application under s. 344 of the 
Code to be declared an insolvent. After some postponements the appli- 
cation was finally adjourned for hearing on the 24tb November, 1893, on 
which day he failed to appear, and his application was consequently 
rejected. 

The proceedings under the application for execution being still pend- 
ing, the warrant for the arrest of the judgment-debtor was re-issued on 
the lat December, 1893, at the instance of the decree* bolder. In the 
meantime,— that is, on the 29th November, 1893, — the decree-holder 
applied to the Court that the surety Isabhai Daudkhan should be called 
upon to pay the amount of the security under bis surety bond, namely, 
Bs. 147-14-5, or in default that the amount might be recovered from him 
and his property. On the 8th December, 1893, the surety appeared in 
person, and gave a written undertaking to produce the judgment-debtor 
whenever ordered. He was accordingly ordered to produce the judgment- 
debtor on the 11th idem. On that day the surety appeared with bis 
pleader, and contended that be bad been released from liability when the 
judgment-debtor made an application under s. 344 of the Civil Procedure 
Code, and in support of bis contention relied on Koylash Chandra v. G. 
Ohrutophoridi (1) and Bamzan v. Gerard (2). 

The Judge, therefore, submitted the following question 

Whether the surety of a judgment-debtor arrested under a warrant 
in execution of a decree and released under s. 336, Civil Procedure Code, 

I ' ■■■ iiii II ■ I 

* Civil Refeianoe, No. 2 of 1694. 

(i) IS 0. 171, (3) 18 A, 100. 
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on his furnishing the required securicy, is released from fcho liability merely 
on the judgmenb-debtor filing an application for insolvency? ” 

The opinion of the Judge was in the negative. 

Krishnilai M. Jaoeri {amicm curicz) for the decree-holder. 

Markand N. .Mehta {amicus curice) for the surety. 

ORDER. 

[212] Sargent, G. J.— Wa agree with the decisions in Koyiash 
Chandra v. C. Christophoridi (1) and Ramzan v. Gerard (2) that the person 
standing surety for the judgment-debtor under s. 336 of the Civil Proce- 
dure Code, is released from bis obligation when the judgment-debtor has 
applied to be declared an insolvent. 


Order accordingly. 

% 


19 B. 212. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy* 


The Ahmedabad Municipality iCriginal Defendant), Appellant v. 
Mamlal Udenath {Original Plaintiff), Respondent J 

[17th February, 1894.] 

MunicipaWy-District Municipal Act (Bom. Act VI of 1873). ss. 42, cl. (1), 48 and 76f 
Fublic slreet-^ObstruAlxon— Removal —Notice— Corporate toites. 

Under the Distriot Municipal Act (Bom. Act VI of 1873). a Municipality hw 
power to have all ohatructiona in a public street removed, whether the obstruo- 
ions were placed [213] there lawfully or not* Tbe only distinotion which the 


• Second Appeal No. 479 of 1892. 

1873J-— District Municipal Act (Bom. Act VI of 

42. Cfause 1.— The Municipality may by written notice require the owner or 
oupier 0 any hou^ or buildiog to remove or alter any projeotioo, eootoaohmenki 
or obstruction which, although erected before this Act comes into operation in the 
place, shall have been erected or placed against or in front of such house or buildiog. 
If the eame oye^hang^ or juts into or in any way projeots or encroaches upon any publio 

obstruction to the safe and convenient passage along such street, 
or It the same projects and enoroaohes into or upon any uncovered aqueduct, drain, « 
seww in such street so asto obstruct or interfere with such aqueduct, drain, or sewer, 
nr working thereof ; Provided always that if such projection, enoroaohnie.nt 

or Obstruction shall have been lawfullv made, the MunicipaHty shall make reasonable 

to every person who suffers damage by such removal or aitetation ; and 

ascerLinpd such compensation the same shall be 

ascertained and determined m the manner hereinafter provided. 

anvwill operation in any place, shall buUd 

nlaced ofdpnn^ T >“ Public street, or shall deposit or cause to be 

Street nr l ^ package of merchandise, or any other thing in snc.h 

shall be liahle in Upon any open drain, gutter, sewer or aqueduct in euoh streeti 

powL to remove e ^ J horexnMter provided ; and the Municipality shall ha« 

shaU ba n.i7h'.h enoroaohmaat, and the expanBe of BOoh 

as hereinaf?.. ^ person eteotiag or depositing the same, and ahaU he recoyei- 

from allowfie In. ? ““‘“i“ed shall present the MunioipaliV 

and oe Iro°feB P""'” ^t^et on oooasionB of festiveK 

and “rZrmanLr If “od epaoes for not more than font dajl, 

and in such m-^nner as not to moonvemenoe the publio or any individual. 

<'* , (2) 13 A, 103. 
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Aot draws is between obstruotioos erected or placed before the Act came into 
operation and those which have been erected oc placed since it came into opeta- 

former, s. 42, ol. (1) of the Act provides that notice should be given, 
and if legally placed on the street, compensation should be awarded for their 
removal. As to the latter, the Municipality can remove them under s 48 even 
without giving any notice. 

The public have a right of passing over the whole of a street if it is a public 
street. 

It is not the practice of the Court to interfere with corporate bodies “unless 
they are manifestly abusing their power.** 

[R., 20 B. 146 : 24 B. 600 ; 27 B. 221 ; 30 B. 658.] 

Second appeal from tbe decision of G. McGorkeil, District Judge of 
Ahmedabad, confirming the decree of Rao Saheb Maneklal Narotamdas, 
Joint Second Class Subordinate Judge of Ahmedabad. 

The plaintiff sued the Municipality of Ahmedabad for an injunction 
restraining the defendants from removing a bench standing upon the 
ground in front of the plaintiff’s ota (verandah), alleging that the bench 
in dispute has be^en in existence for more than twenty years. 

The defendants pleaded [inter alia) that tbe ground on which tbe 
bench stood did not belong to the plaintiff ; that it was part of a public 
street, and that the bench was only erected in 1889. 

The Subordinate Judge found (1) that the bench had been standing 
upon the ground in front of the plaintiff’s ota (verandah) tor upwards of 
twenty years, (2) that the ground cn which the [214] bench stood formed 
part of a street, bub nob of a public street, and (3) that the Municipality 
had no power to order the removal of the bench. He, therefore, allowed 
the claim. 

The defendants appealed, urging [inter alia) that as there had been 
no issae raised as to whether the ground on which the bench stood formed 
part of a public street they had called no evidence to prove that it did, 
and they contended that they should be given an opportunity of calling 
such evidence. The Judge confirmed the decree. 

The defendants preferred a second appeal. 

L. M. Wadia (with Gangaram B. Bele), for the appellants (defend- 
ants) In the first Court no distinct issue was raised as to whether 
the street in which tbe plaintiff's house stands was a public or a private 
street. We, therefore, adduced no evidence to prove that it was a public 
street vested in the Municipality. The Court decided it to be a private 
street without any evidence. The plaintiff has admitted that the street 
belongs to Government, and that being so we contend that it vests in the 
Municipality. 

Qovardkanram M. Tripathi, for the respondent (plaintiff) : — It was 
for the defendants to raise issues. If they failed to raise the proper 
issues they cannot ask for them in second appeal. Even if the street be 
found to be a public street, still we contend that tbe right of the Munici- 
pality to yemove the benc h is time-barred. 

^*^^^***®*^ notioea wbioh may be issued by the Munioipality under ss 33 to 39 
t; ' f.®' ahell prescribe a time, which shall at the diecreiion of the 

Uunioipality bo not leaa than three days or more than one month, within, which tbe 
aotloa preaoiibea in the notice should be taken by tbe person upon whom the 
^(ioe IS served. In the event of non-complianne with the terms of the notice it shall 
7? *0 fcalfe such action, or such steps as may be necessary 
MV Ibe oompletion tbeaeof, and all tbe expenses incurred by them shall be paid by the 

notice was served, and shall be recoverable in tbe 

manner oeveibaftee provided. 
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139 $ [g^j^GENT, C. J. — The erection of the beoch is a recurring nuisance, 

Peb. 17 . and, therefore, the plea of limitation cannot arise.] 

We submit that s. 28 of the Limitation Act (XV of 1877), is applica- 

Appel- Further, the defendants gave us notice to remove the 

LATE bench in dispute. That notice was given under s. 48 of the^ District 
OlviL. Municipal Act (Bom. Act VI of 1873), which applies to obstructions that 

have come into existence after the passing of the Act. The bench has been 

19 B. 212. gjanding, as we alleged in our written statement, since the time of^ our 

ancestors, and both the Courts have found that the obstruction existed 
before the Act came into operation ; therefore, that section is not applica- 
ble to the present case. The bench cannot be said to be L^l^] a 
nuisance, because it is at one side of the road, and it does not causa 
any obstruction to the passers by. 

Wadia^ in reply : — ’The objection as to the illegality of the notice is 
taken for the first time at the hearing of the second appeal. It was enough 
for our purpose that we informed the plaintiff to remove the bench, Sea 
8. 42, cl. 1 of the District Municipal Act. 

JUDGMENT. 

Sargent, C. J. — A Municipality has power under the Act (Bombay 
Act VI of 1873) to have all obstructions in a public street removed, 
whether the obstructions were placed there lawfully or not. The only 
distinction which the Act draws is between obstructions erected or placed 
before the Act came into operation and those which have been erected or 
placed since it came into operation. As to the former, it is provided by 
s. 42, cl. 1, that notice should be given, and if legally placed on the street, 
that compensation should be awarded for their removal. In the event of 
such notice not being complied with, then under s. 75 the Municipality can 
remove them. As to the latter, the Municipality can remove them under 
s. 48 even without giving notice. 

The Courts have found that the obstruction in question existed before 
the Act came into operation. The plaintiff received notice to remove the 
obstruction under s. 48, which was, strictly speaking, the wrong section, 
as the obstruction had existed before the Act, but no objection was taken 
to this informality in the notice. It was said, however, that the obstruc- 
tion in question was not an obstruction to the safe and convenient 
passage” along the alleged street. The obstruction in this case is a seat 
permanently fixed into the street, and although it may be close to the 
verandah of the plaintiff’s house, it was none the less in the street, over the 
, whole of which, as pointed out by Sir G. Jessell in Bagshaw v. Buxton Local 
Board of Health (1), the public would have the right of passing if it is a 
public street. The remarks of this Court in E. C. K, Ollivant v. Rahimtula 
Nut Mahomed (2) show that the circumstance of the obstruction being near 
to the plaintiff’s house cannot affect the question, the public having the 
1216] right to go as near as they like to it. Moreover, in the dark, it is 
plain, that such an obstruction would be distinctly unsafe. We may 
also add that it is not the practice of the Court to interfere with corporate 
bodies unless they are manifesDly abusing their powers” — Duhe of 
Bedford v. Vato&on (3). 

The ^ only question, therefore, remaining for decision was, whether 
the land in question formed part of a public street. As to this the lowef 
Courts have found that it did not. It was, however, objected in the 

(1) 1 Ch. Div. 220. (2) 12 B, 474 (479). (3) L. B. 20 Eq. 353. 
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lowor Ooarb of appeal by the defendants, and that objection has been 
renewed before us, that they did not know that it was disputed that 
it was a pubUo street as alleged in their written statement, and that 
they were taken by surprise. The second issue raised by the first 
Court certainly does not in the vernacular distinctly raise this ques- 
tion, and we think, therefore, that we ought not to accept the finding of 
the lower Courts .without giving the defendants an opportunity of giving 
evidence. We must, therefore, send back the case to the lower appellate 
Court for a finding on the following issue: — 

Whether the land in question forms part of a public street vested 
in the Municipality ? 

The finding to be sent to this Court in three months. Both parties 
to be allowed to give fresh evidence. 

Issue se7it hack. 


19 B. 216. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 

Mathuradas {Original Defendant No. 1), Appellant v. 

PanhaIjAL {Original Plaintiff)^ Respondent.^ 

[19th February, 1894.1 

Civil Procedure Code (Act Z/Vo/ 1882), 312 and 320 — Transfer of execution of a 

decree to Collector —Court sale — ColleHor’s order setting aside Oie sale—Suitby 
auction purchaser to set aside the Collector’s order and to have his purchase confirm' 

ed, 

Oertaia property was sold ia executioa of a decree by the Collector, to whom 
the execution had been transferred under s. 320 of the Code of Civil Procedure 
C217] (Act XIV of 1882). The Collector set aside the sale before the date of 
oonhrmation, on the sole grouad that the judgment-debtor had, subsequent to 
the sale, made full payment of the sum decreed. Thereupon the auction-pur- 
chaser filed a suit for a declaration that the sale had been improperly set aside, 
and for a confirmation of the sale. 

Held, that the suit would lie. Reading s. 312 with s. 311 of the Code of Civil 
Procedure, the suit was not barred under the last clause of s. 312, nor under 
8, 588, ol. 16. 

Held, algo, that the rules framed by Government under s. 320 of the Code only 
restrioted the powers of the Court to interfere with the procedure of the execution 
of decrees transferred to the Collector. They did not come in the way of a 
party to bring a civil suit to establish bis purchase. 

Held, also, that the Collector bad no power under s. 311 of the Code to set 
aside the sale and receive payment from the judgment-debtor. 

tR., 11 O.P.L.R. 3».] 

Second appeal from the deoisicn of S. Hammiok, District Judge of 
Ahmednagar, in appeal No. 190 of 1891 confirming the decision of Kao 
Bahadur Ganpatrao A. Mankar, Subordinate Judge of the First Class, in 
suit No. 294 of 1891. 

On the 29bh October, 1890, the property in dispute was sold in 
execution of a decree by the Collector to whom the execution bad been 
transferred under s. 320 of the Code of Civil Procedure ( Act XIV of 1882). 
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1894 On the 7fch November, 1890, the judgment-debtor applied to the- 

Feb. 19 . Collector not to confirm the sale, on the ground that he was ready to 
— satisfy the decree. 

Appel* Tbe judgment-debtor paid up the amount of the decree, and on that 

LATE ground the Collector set aside the decree and ordered the purchase-money 
Civil, to be restored to the auction-purchaser on the 14th December, 1890. 

Thereupon the auction-purchaser filed the present suit to have tho' 

19 B. 216. auction Sale of the 29th October, 1890, confirmed, alleging that there was 

no irregularity in publishing or conducting the sale, and that the Collector 
bad no authority to set aside the sale. 

Defendant No. 1, the judgment-debtor, did not appear to contest the 
claim. 

Defendant No. 2, the judgment-creditor at whose instance the 
property was put up to sale, pleaded that he was unnecessarily made a 
party to the suit, and that the sale was not set aside at his instance. 

[218] The Court of first insfance held that the judgment-debtor’s 
paying the decretal amount after the auction sale was not a sufficient- 
reason for setting aside the sale ; that there was no irregularity in 
publishing or conducting the sale, and that, therefore, it could not be set 
aside under s. 311 of the Code of Civil Procedure. The Court further held, 
on the authority of Azim-ud^din v. Baldeo{\.) and Bandi Bibi v. Kalka{^)^ 
that the suit was maintainable. 

The Court, therefore, passed a decree confirming the auction-sale at 
which the plaintiff had purchased the property in dispute. 

This decree was affirmed, on appeal, by the District Judge. 

From this decision the defendant No. 1 preferred a second appeal to 
the High Court. 

Da^i Abaji Khare, for appellant : — The suit is not maintainable. 
It is barred under the last clause of a. 312 of the Code of Civil Procedure. 
The decree in execution of which the property was sold, was sent to the 
Collector for execution under s. 320 of the Code. The rules framed by 
the Local Government under that section confer upon the Collector the 
powers of the Court under s. 312. It is competent, therefore, for the 
Collector either to confirm or refuse to confirm an auction sale. The 
Court has no jurisdiction to interfere with his orders passed under s. 312, 
If his order was wrong or illegal, it was open to the aggrieved parly to 
appeal against that order under s. 588, cl. (16). It is not onen to him to 
file a regular suit to set aside the order. Eeferring to ss. 311, '312 and 313, 
they contemplate an application to be made to the Court, and not a suit, 
as the proper procedure to adopt in a case like this. Refers to Mohendro 

Narain v. Gopal (3), Viraraghava v. Venkatackaryar(^), Modun Mohun v, 
Boroda Soondari (5). 

Ganasham Nilkantk, for respondent Section 312 should be read 
with s. 311 of the Code of Civil Procedure. When so read, they refer to 
applications either by a decree-holder [219] or by a judgment-debtor to 
aside a Court sale, and not to an application by an auction-purchaser. 
The la^ clause of s. 312 does not, therefore, apnly. And there is nothing 
m the Code which bars a suit like the present. That such a suit can lie. 
see Azim-ud-dtn v. Baideo{l) ; Bandi Bibi v. Kalka{2), Nor is the suit 

p X framed by Government under s. 320 of the Code 

ot Civil Procedure. Those rules only restrict the jurisdiction of the Court 


(2) 9 A. 602. 

(5) 8 0. L. R. 261. 
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to interfere with the procedure adopted by the Collector in executing the 
decree. They do not prevent the Court from entertaining a suit like the 
present. 


JUDGMENT. 


Banade, J. — In this case plaintiff brought his suit to have it declared 
that the auotion-sale at which he had bought certain property was impro- 
perly set aside by the Collector, to whom the execution had been transfer- 
red by the Civil Court under ss. 320 — 326 of the Code, and to have his 
auction-purchase confirmed. The suit was brought against the original 
judgment-debtor, who did nob appear to defend the suit, and the 
judgment- creditor who appeared, urged that be had received the 
money due to him from the Collector. The Collector set aside the sale, 
-before the date of confirmation, solely on the ground that the judg- 
ment-debtor had made full payment of the sum decreed. 

lb was contended on plaintiff’s behalf that the Collector bad no power 
under s. 3H to set aside the sale, and to receive payment from the judg- 
ment-debtor. This contention was upheld by both the lower Courts. In 
second appeal, the appellant’s pleader urged before us the objection that 
plaintiff’s suit was not maintainable, and that plaintiff’s remErly was by 
an application to the lower Court. 

On a careful consideration of ss. 311 — 316, and of the authorities 
cited on both sides, we feel satisfied that the suit was maintainable in the 
circumstances of the present case. Section 311 contemplates applications 
by the decree-holder or by a person whose property has been sold on the 
ground of irregularity, while s. 313 only permits the purchaser so to apply 
when the judgment-debtor is found to have no saleable interest [220] in 
the property sold. With s. 311, s. 312 must be read, and when so read 
the last clause of 8. 312 creates no bar to the suit, neither does s. 588, 
ol. 16. See Azim-ud-din v. Baldeo (1). 

It was further contended by Mr. Kbare for the appellant that, as the 
execution in this case was transferred to the Collector, that officer bad, 
under the rules framed by Government and s. 320 of the Code, full powers, 
and Civil Court had no jurisdiction to interfere in the matter. This 
restriction obviously has reference to the powers of the Court to inter- 
fere with the procedure of the execution of decrees transferred to the 
Collector. It could not come in the way of the right of the party 
to bring a civil suit to establish his purchase. The Allahabad High 
Court has expressly held that such a right exists even in the case of 
irregularities in the conduct of sales ordered by civil Courts. See Azim- 
iid-din V, Baldeoil) and Bandi Bihi v. Kalkai^). This Court has also 
held in Bai Amihi v. Madhav ManoriZ) that the Collector's procedure in 
re-Belliog property already sold by him should be treated as a nullity. 
Section 326 permits a resale when the Collector buys in the property, but 
not where there has been a formal sale. If the right exists, it is open 
under a. 311, Civil Procedure Code, to the plaintiff to assert it in a Civil 
suit, unless it can be shown that it has been expressly taken away. 

We accordingly confirm tbe decree of the Courts below and dismiss 
the appeal with costs. 


Decree confirmed. 
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[221] OBIGINAL CIVIL. 

Before Mr, Justice Candy. 

Bechar Akha and others iFlaintiffs) v. P. Db Cruz and others- 

{Defendants).^' [18tb and 22nd September, 1894.] 

Will— ConslTUcthn— Gift of life interesl\or corpus— Discretion of executors to hand over 
corpus— Costs. 

Anna Maria Eocarro, a Portuguese inhabitant of Bombay, died in April, 1884, 
leaving three sons, Michael, Silveiro, and Joaquim (defendant No. 3), and two 
daughters, Rose and Caroline. By her will she directed that her daughter Bose 
should enjoy the rents and profits of certain immoveable property for her life, and 
tbat after her death the said property should be sold, and the sale-proceeds (after 
payment of two legacies thereout) be divided equally between her two eons Silveiro 
and Joaquim (defendant No. 3). She further, however, directed that JoaquimV 
share of such proceeds should be held in trust by her executors and invested in 
Government securities, the interest of which should be applied to Joaquim’s 
maintenance, and that in case Joaquim should die leaving a widow or issue, 
bis share should go to them as he should devise or bequeath. The will 
then continued : — " Should my said son Joaquim Amador Bocarro reform 
himself, and shake of! all his evil tendencies, and lead a steady, quiet and orderly 
life, or should he on account of illness or other reasonable cause be in urgent need 
of pecuniary assistance, 1 leave it to the discretion of my executors either to make 
over to my said son Joaquim Amador Bocarro for his absolute use the whole of the 
amount which he may be entitled to under (c) of paragraph sixth above, or such 
part or parts thereof as to my executors may appear proper. " 

Silveiro died in 1885, unmarried and intestate, leaving his two brothers, 
Michael and Joaquim, and his two sisters, Bose and Caroline, him surviving, 
Michael died in 1689, leaving a widow and children. 

In 1891 Joaquim (defendant No. 3) mortgaged all bis interest under the said 
will to the plaintiffs to secure a loan of Rs. 6.100. In 1893 Bose died, and in 
1894 Caroline died. 

Subsequently the executors were proceeding to soil the property mentioned' in 
the will when the plaintifis filed this suit praying for a declaration that they bad 
a valid charge upon Joaquim’s interest therein, and that his interest should be 
ascertained and declared, and be himself ordered to pay the amount of theic 
claim ; tbat the property should be sold aod their claim paid out of the funds; 
that the executors should be restrained from selling, save subject to their (plaint* 
iffs’) rights, &c. 

The plaintifis aud Joaquim contended that he (Joaquim) in the events tbat 
had happened was entitled to the whole of the proceeds of the property absolu- 
tely and that the gift in the sixth clause of the will could not be cut down by 
the provisions of the seventh clause. 

[2223 Beld (1) That the defendant Joaquim had no interest in the bouse 
mentioned in the will. Ho was only entitled to a share of the proceeds after it 
bad been sold. 

(2) That his interest in his share of suoh proceeds was merely a life interest, 
with power to appoint to his widow or issue, and that he was not entitled to bfl 
paid, the corpus of such share ; but that the executors might under certaiu 
circumstances and at their discretion hand over to him the said corpus. 

(3) That neither the plaintiffs nor Joaquim could interfere in the sale of the 
said property. 

(4) That the plaintiffs had a valid charge upon Joaquim’s interest in the Bale- 
proceeds of the said property to the extent of their mortgage. 

(5) That Joaquim’s interest was (after deducting the legacies given by the sixtli 
clause) an absolute interest in one-fourth share of Silveiro’s moiety and a bw 
interest in bis (Joaquim’s) moiety subject to the contingency of the executors lU 
theic discretion handing over the corpus of the share or part thereof, for bis 
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absolute oaOi io ^hiob event the plaintifis had the right to the same so far as 
their debt was unsatisfied. 

(6) As to o 08 t 8 » the plaintiffs and third defendant Joaqaim should pay their 
own costs : that the executors and defendants Nos. 4 to 12 should have their 
costs paid out of Joaquim's share in Silveiro’s moiety of the sale-ptooeeds, and, 
if that fund were not sufficient to pay such costs, the plaintiffs and the third 
defendant Joaquim to pay the deficiency. 

[Gonfirmed on appeal, 19 B.. 770.1 

One Anna Maria Bocarro, a Portuguese inhabitant of Bombay, died 
on the 19bh April, 1884:, leaving three sons (Michael, Silveiro Joseph, and 
the third defendant Joaquim), and two daughters, Rose Maria and Caroline. 

Anna Maria Bocarro, at the time of her death, possessed both moveable 
and immoveable property. She left a will dated 12th March, lb'84:, and a 
codicil of the same date, and the first and second defendants were the 
executors. With reference to certain immoveable property belonging to 
the testatrix the will contained the following directions : — 

4. “ If my daughter Rose Maria Bocarro should survive mo, I direct 
that so long as she lives, my large house No. 57 and such of my smaller 
buildings Nos. 55, 56 and 71 as may not be sold should bo rented, and 
the rents which may be received therefrom should, after deducting such 
sums as may be necessary for the payment of all kinds of tax on property 
and for whitewashing and repairing the said bouses, bo applied for the 
maintenance of my aforesaid daughter Rose Maria Bocarro.” 

6. “ Bub should my said daughter Rose Maria Bocarro predecease 
me, or should she die after me, then I direct that my executors herein named 
should sell within a reasonable time, either privately or by public auction, 
my large house No. 57 and such of my smaller houses Nos. 55, 56 and 71 
which may not be sold, preferenee being given to any of my sons and heirs 
hereafter named who may desire to purchase any or all of the said 
houses.” 

[ 223 ] 6. “ After the houses, referred to in the preceding paragraph 5, 
are sold, I direct that out of the proceeds of the sale (ct) a sum of Rs.oOO 
(five hundred) should be made over by my executors to my daughter- 
in-law Anna Joaquina Bocarro, wife of my eldest son Michael Bocarro, 
to be assigned by her in such proportion and in such manner as she may 
deem proper for the benefit of her four daughters, namely, Anna L. Bocarro, 
Oeoilia Bocarro, Rosalind Bocarro and Catherine Bocarro; {h) that a sum 
ofRs. 1,000 (one thousand) should be given to my daughter Caroline 
Britbo, wife of Julius Lucas Britto, for her own and absolute use : and 
(c) that the remainder should be divided amcng my two sons Joaquim 
Amador Bocarro and Silveiro Joseph Bocarro in equal proportions. 

7. “I further direct that the amount which may fall to the share 
of my son Joaquim Amador Bocarro under (c) of paragraph six above 
should be held in trust by my executors hereinafter named and converted 
by them into Government securities, the interest accruing wherefrom 
should be paid for the maintenauce of my said son Joaquim Amador 
Booarro. Should my said son Joaquim Amador Bocarro die leaving a 
widow or issue, his share shall be given to such widow or issue according 
as be may devise and bequeath. Should my said son Joaquim Amador 
Booarro reform himself, and shake off all bis evil tendencies, and lead a 
steady, quiet and orderly life, or should he on account of illness or other 
xeasonable cause be in urgent need of pecuniary assistance, I leave it to 
lihe discretion of my executors either to make over to my said son Joaquim 
Amador Booarro for his absolute use the whole of the amount which he 
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may be entitled to under (c) of paragraph sixth above, or such part or parts 
thereof as to my executors may appear proper. ” 

The testatrix died, as above mentioned, on the 19th April, 1884, 

Silveiro died in 1885, unmarried and intestate. 

Michael died in June, 1889, leaving a widow and seven children 
(defendants Nos. 5 to 12). 

Bose Maria died in June. 1693. 

Caroline died on the 19th February, 1894, leaving a will of that date, 
of which defendant No. 4 was executor. 


On the 12th February, 1891, (while Bose Maria was still living and 
in receipt of the rents and profits of the property mentioned in the above 
clauses of the will) the third defendant Joaquim, the son of the testatrix, 
executed a mortgage to the plaintiffs for Es. 6,100. The property 
assigned by him as security for the said sum was as follows : — 

All that the right, title, interest, benefit, reversion, claim and demand 
of him the said defendant into and upon all and singular the estate, 
effects and property left by the said Anna Maria Bocarro, or any part 
thereof, to which the said defendant was then or might thereafter be en- 
titled under and by virtue of the directions, provisions and bequests 
contained in the said will of the said Anna Maria Bocarro dated the 12th 
[224] March, 1884, and the said codicil thereto or to which the said 
defendant was then or might thereafter be entitled to as one of the heirs 
of the said Anna Maria Bocarro, deceased, under the said will or codicil 
thereto or otherwise howsoever. And the stocks, funds and securities for 
the time being representing the same and the dividends, interest and 
annual produce thereof, and all the right, title, interest, claim and demand 
whatsoever of the said defendant into and upon the same. And all that 
piece or parcel of land, &c.” (Here followed the assignment of the house.) 

The executors (defeudants Nos. 1 and 2) subsequently proposed to sell 
the said houses and informed the third defendant (Joaquim) of their inten- 
tion. The plaintiffs (the mortgagees), however, bearing of the proposed 
sale wrote to the executors informing them of their charge on the third 
defendant s interest in the property, and stating that they would have no 
objection to join in a sale, provided that the amount due to them was paid 
oufc^ of the proceeds. The third defendant also wrote to the executors 
asking them to pay off the plaintiffs out of the proceeds. The executors 

replied that they knew nothing of the mortgage. Whereupon the plaintiffs 
filed this suit. 

The plaint stated that the executors had advertised the properties for 
sale, and unless restrained would sell them, and distribute the proceeds 
without regard to the plaintiffs’ claim. The plaintiffs, therefore, prayed 
tu* j I / declaration that they had a valid charge upon the interest of the 
third defendant in the said properties; (2) that the third defendant's interest 

U and declared; (3) that the third defendant 

should be ordered to pay the amount of their claim and costs, and in 
default of payment by a fixed date, the interest of the third defendant might 
be sold and the proceeds applied in satisfaction of their claim; (4) that 
the defendants should be restrained from selling the properties, save 
subject to the plaintiffs’ right, or from parting with the proceeds of the 
property, if sold, until the plaintiffs’ claim was satisfied; (6) that such of 
the defendants as contested the plaintiffs’ claim should pay the costs of suit. 

The executors (defendants Nos. land 2) filed a written statement, 
submitting the construction of the will and the question as to the interest 


152 



BBOHAB AEHA V. DB ORUZ 


19 Bom. 226 


X.1 


taken by fcbe bhir() defendant to the determination of the Court. They 
alleged that the suit was unnecessary, and that the plaintiffs bad no right 
to restrain the sale. 

[225] The third defendant (Joaquim) contended that under the will, 
and in the events that had happened, he was absolutely entitled to the 
whole of the proceeds of the property after satisfying the plaintiffs’ claim, 
and be asked for a declaration to that efiect. 
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The fourth defendant, who was the executor of Caroline, (daughter 
of the testatrix) who died in February, 1894, contended that on the death 
of Silveiro in March, 1885. bis surviving brothers and sisters became entitled 
to his estate, and that he, as Caroline’s executor, was entitled to her share. 
He also claimed an interest in the share intended for SiU'erio under cl. 6. 
He submitted that the third defendant should pay the costs of suit and not 
the estate. 


Defendants Nos. 5 to 12 also died a written statement setting forth 
their claim. 

Lang (Advocate-General) and Inverarity, for the plaintiffs. 
Kirkpatrick and Lowndes, for defendants No. 1 and 2. 

Scott and Raikes, for defendant No. 3. 

Melsheimer and Robertson, for other defendants. 

The following authorities were cited : — Mills v. Johnston (1) ; Brook 
V. Brook (2) ; Green v. Spicer (3) ; Goiigh v. Bult (4) ; Younghusband v. 
Gisborne (5); Theobald on Wills (3rd Ed.), 353 ; Indian Succession Act 
•(X of 1865), s, 106. 


JUDGMENT. 

^2nd September, 1894. Candy, J. — The decision in this case depends 
upon the construction of the will of Anna Maria Bocarro. who died on 
19th April, 1884, leaving (1) a son Michael, who died in 1889 and who is 
represented in this suit by his widow and children defendants Nos. 5 to 
12; (2) a son Silveiro, who died unmarried and intestate in 1885 ; (3) a 
son Joaquim, who is third defendant in this suit; (4) a daughter Rose 
Maria, who died unmarried in 1893 and is represented in this suit by the 
Administrator General; (0) a daughter Caroline, who died in February, 
1894, and is represented in this suit by her husband (defendant No. 4), 
who has obtained probate of her will. Defendants Nos. 1 and 2 are 
executors of Anna Maria Bocarro’s will. 

[226] Plaintiffs are mortgagees of certain interest of Joaquim (the 
third defendant) under the said will. They ask for a declaration that 
they have a valid charge upon the interest of the third defendant in 
certain properties and the sale-proceeds thereof to the extent of Rs. 6,100 
plus interest and costa, and that, in default of payment of such by third 
defendant, the properties may be sold and applied in satisfaction of such 
debt. 

The plea of the defendants (except the third defendant, who supports 
the claim of bis inoumbranoers) is generally that the interest of the third 
defendant in the properties in question is of a very limited nature. 


(1) 43 W. R. 616. (3) 8 3m. and Gifi. 380. (3) 1 Rubs, and Myln. 395. 

(4) 16 Bim. 46. (6) 1 Ooll. 400. 


BX-90 


163 


1894 

Sep. 22. 

Original 

Civil. 

19 B. 221. 


19 Bom. 227 INDIAN decisions, new series [YoI. 

The clauses of the will, which for the purpose of this suit it is neces- 
sary to consider, are paragraphs 4 to 7. They run as follows: (His 
Lordship read the clauses above set forth (suvra p. 222) and continued:— ) 

Now it is admitted that the executors are taking steps to sell houses 
Nos. 57. 55 and 71 ; and the first question is, whether under the will 
Joaquim' has any interest in those houses. The answer must be in the 
negative. The executors are directed by the will to sell the said houses on 
the death of Bose Maria. After the houses are sold, two legacies (Rs. 500 
and Rs. 1,000) are to be paid out of the proceeds, and the ‘remainder’ is 
to bo " divided among Joaquim and Silveiro in equal proportions.” 
Joaquim’s interest, therefore, is limited to a moiety of the sale-proceeds 
after payment of the two legacies. 

It is asserted for the plaintififs that Joaquim is entitled to the corpm 
of that money which belongs absolutely to him, and counsel contend that 
in tbe sixth paragraph of the will there is an absolute gift of the said 
moiety to Joaquim, with an attempt by the testatrix in the seventh para- 
graph to fetter the enjoyment of the said moiety, an attempt which on the 
authorities of certain cases the Court will not permit. I have perused 
the cases quoted by the learned counsel and also nearly all of the long 
list given in Theobald (3rd Ed.), p. 353 ; but it seems unnecessary to 
burden this judgment with my notes of the various and interesting points 
which arose in those cases, because [227] in tbe present case there are no 
express words of absolute gift ; and to hold that tbe testatrix must have 
intended to make in any case an absolute gift to Joaquim of the corpus 
of the moiety of the sale-proceeds of tbe houses in question would be in- 
consistent with certain clear expressions in the will. She does not in the 
sixth paragraph direct the money to be paid over to Joaquim ; she directs 
that the remainder should be divided among Joaquim and Silveiro in equal 
proportions. That" direction simply prescribes the shares in which the 
two brothers are to enjoy the sale-proceeds. Haying prescribed tbe 
method of division, testatrix goes on in the seventh paragraph to prescribe 
the interest which Joaquim was to enjoy in his “ share.” It was to be a life 
interest, with power to appoint to his widow or issue. And then follows 
a direction empowering tbe executors in the exercise of their discretion 
under certain circumstances to give the whole oir part of the corpus of the 
moiety of the sale-proceeds to Joaquim for his absolute use. There are only 
two ways in which those directions can be read. Either testatrix meant to 
say : — ” I direct my executors to invest Joaquim’s share of tbe sale-proceeds 
and pay him the interest, with power, under certain circumstances, to give 
him for his absolute use tbe whole or part of the corpus, and on his death 
to pay the corpus (or such part as shall not have been given over to Joaquim 
for his absolute use) to Joaquim’s widow or issue according as he shall 
have so appointed.” That seems good sense. Or testatrix meant to 
say : — “ I give to Joaquim absolutely tbe moiety of tbe sale-proceeds. 
And I further direct that under certain circumstances the executors may 
give to him for his absolute use the whole or part of the said moiety which 
I have already given him absolutely.” That hardly seems sense. 

There are two and apparently only two arguments which can be 
raised in favour of the latter construction: — (1) Delete the seventh 
paragraph of the will, and there can be no doubt that both Silveiro and 
Joaquim took an absolute interest in tbe corpus of their neoieties of the 
remainder of the sale-proceeds. Silveiro is not mentioned in the will except 
in the sixth paragraph. There is no doubt that under s. 106 of the 
Succession Act of 1865 there was vested in Silveiro on the death [228j o* 
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testatrix a right to receive at oDoe the moiety of the remainder of the sale* 
prooeeds which would arise on the death of Rose. That vested right passed 
on Silveiro’a death to his representatives, and Joaquim as one of these repre- 
sentatives will be entitled to receive his share of Silveiro’s moiety. But, it 
is contended, Joaquim’s “ share ” is given in the same words as Silveiro’s ; 
therefore there is as much an absolute gift of the corpus in the one case 
as in the other. The answer to that argument is that no doubt, if the 
seventh paragraph is deleted, the fund will be rightly taken as absolutely 
bequeathed to both sons. But, as was said by Lord Cottenham in Las- 
sence v. Tierney (1), “ the intention that the gift should be absolute as 
between the legatee and the estate is, as in ail cases of construction, to be 
collected from the will and not from there being words which standing 
alone would constitute an absolute gift.” Here, as shown above, the only 
way in which to construe with sense the sixth and seventh paragraphs 
together is to suppose that testatrix gave a life interest in the fund to 
Joaquim, with power to the executors under certain circumstances to hand 
over the corpus to Joaquim for bis absolute use. 

(2) The other argument is that, if testatrix did not intend to give the 
corpus of the fund absolutely to Joaquim, then there is no gift over, and 
an intestacy as to this part of the estate may ensue, a contingency which 
the testatrix could not have comtemplated. If, for instance, Joaquim 
died to-morrow without having appointed to bis widow or issue, it is 
said that his share in this fund would revert to Anna Maria Bocarro’s 
estate ; and under these circumstances the Court must incline to Che view 
that the testatrix intended to bequeath Joaquim’s share absolutely to him. 
The answer to that argument is that the fact that Joaquim’s share may 
fall back into the estate of the testatrix, and that the testatrix may not 
have contemplated such an event, is not enough to outweigh the clear 
words of the will. And, indeed, the argument assumes what is nob shown 
to be a fact. Testatrix may well have hoped, and contemplated, that the 
executors would be able under the certain circumstances specified to 
hand over to Joaquim his share for his absolute use. It is, moreover, 
[229] premature to say that there was no gift over. I understand that 
Joaquim has now a wife and children, though he had nob in 1884. They 
are not parties to the suit, but it is possible that, if Joaquim died without 
exercising his power of appointment, the widow and children may contend 
that the fund passes to them under the will, such being the intention of 
the testatrix. I do not say that they would succeed in such a contention. 
Possibly the power given to Joaquim to appoint is not imperative, and 
there is no expression sufficiently clear and strong to amount to a trust 
in favour of Joaquim's widow and children — Brook v. Brook (2). And in 
truth, if the case be regarded still further in this light, it will bo seen 
that the contentions of the plaintiffs and third defendant are altogether 
premature. For the case falls under s. 126, and not under s. 125 of 
the Succession Act (X of 1865). Testatrix did not simply bequeath 
Joaquim's share to him for his maintenance and there stop, but she 
bequeathed him bis share and directed that the mode of enjoyment by 
the legatee should be restricted to a life interest, with power to the 
executors under certain circumstances to give him the corpus for his 
absolute use and with power to Joaquim to appoint to bis widow or 
issue. If Joaquim's wife and issue predecease him, and the executors 
have not exercised their power* then it is quite possible that Joaquim’s 
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1894 representatives will on bis death be entitled to the fund. But all this 

Sep. 22. is premature. Admitting that Joaquim’s share is a fund absolutely 

bequeathed so as to sever it from the estate of testatrix, the mode of 

Original enjoyment directed by the will has not failed. Joaquim is still alive. 

Civil. The interest can be paid to him ; the executors can in the exercise of their 

discretion pay him the corpus. Nothing has yet happened which makes 

19 B. 221, belong to Joaquim as if the will had contained no such directions 

as are found in the seventh paragraph of the will. 

For these reasons I find — 

On the first issue that third defendant is not now absolutely entitled 
to the corpus of a half share in the sale-proceeds, bub is at present entitled 
to a life interest in the said share, after [230] deduction of the legacies 
referred to in the 5th paragraph of the will. 

On the second issue that on the death of Silveiro his share became 
vested in his representatives, and third defendant as such is entitled to the 
one-fourth of such share. 

On the third issue that plaintiffs have no right to restrain the defend- 
ants Nos 1 and 2 from selling the properties. They have simply a 
charge on Joaquim’s share in the sale-proceeds. 1 notice that the plaintiffs’ 
mortgage-deed purports to cover certain premises, bub ib is impossible from 
the description to say whether these are the properties which are now 
being sold, and which are referred to in sch. (C) attached to the plaint. 
The prayer of the plaint is concerned with these only ; and regarding them 
there is no dispute. 

On the fourth issue that the plaintiffs are so entitled. That point has 
never been disputed. 

I decline to find on the issues raised by the learned counsel at the 
last hearing, and numbered by me 6, 7 and 8. They do not arise from 
the pleadings. 

The relief, therefore, which the plaintiffs are entitled to is — 

Declare that plaintiffs have a valid charge upon the interest of the 
third defendant in the sale-proceeds of the properties in question to the 
extent of Ks. 6,100 plus interest at 12 per cent, per annum from 12th 

Febrnary, 1891. 

Declare that interest to be, after deducting the legacies of Rs. 500 
and Bs. 1,000, one-fourth share of SUveiro’s moiety ; to this Joaquim is 
absolutely entitled ; also that interest includes a life interest in Joaquim’s 
moiety of the said sale- proceeds, subject to the contingency of the execu- 
tors in the exercise of their discretion under certain circumstances hand- 
ing over to Joaquim the corpus, or part thereof, of the said share for his 
absolute use ; in such event the plaintiffs will have the right bo receive 
the same to such extent as their debt is unsatisfied. 

Decree payment of the debt as shown above. I decline to order sale 
of Joaquim s interest in the houses. He has none, nor have his incum- 
brances, except so far that they and he can insist [231] on the executors 
selling within a reasonable time according to the directions in the will- 
But the executors have shown that they are complying with the directions 
of the will and selling within reasonable time. 

Let the moneys, if realized, be banded over to defendants Nos. 1 and 
2, and enjoin them to hold and pay such subject to the above directions. 

I have carefully considered the question of costs. 

I note that the third defendant in his letter of 15th January last to 
the executors claimed the whole of the proceeds of sale, both under the 
will of Mrs. Bocarro and also independent of such will. Similarly the 
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plaintiffs in their letter of 16th January alleged that the third defendant 
is the residuary legatee and heir of the testatrix and entitled to tho pro- 
perties in Question both under the will and otherwise. They also claimed 
to join in any sale, a claim which is not well founded. The executors 
in their reply of 19th January speak of the third defendant having at 
the utmost a life interest in a part of the estate, but that evidently 
was with reference to Joaquim^s share of the residue of the sale- proceeds, 
and was not intended to deny that Joaquim had an interest in Silveiro’s 
share. This is made clear by the written statement of the executors. 
It is true that in a subsequent letter of 27th January the executors speak 
of being desirous of having the opinion of the Court as to whether 
Joaquim was entitled to the bulk of his share of tbe proceeds of sale, or 
only to the interest thereof, for his life, a question which, in my opinion, 
hardly admits of doubt. But in any case it was the plaintiffs and the 
third defendant who caused the litigation, and I see no reason why th'a 
executors should not have their costs taxed as between attorney and 
client out of the estate, that is, out of Joaquim’s share in Silveiro’s 
moiety of tbe residue of the sale-proceeds. And defendants Nos. 4 to 
12 are entitled to their costs out of the same funds, for it would not 
be right that their shares in that moiety should be diminished owing to 
this litigation into which they were unwillingly brought. Let the plaintiffs 
and the third defendant bear their own costs. Let defendants Nos, 1 
and' 2 pay their own costs as directed above and the costs of 
[232] defendants Nos. 4 to 12 out of the fund, as just shown. Of course, 
if the fund just described is not sufficient to pay the costs of defendants 
Nos. 1 and 2 and of defendants Noe. 4 to 12, then plaintiffs and defendant 
No. 3 must pay tbe deficiency. Let the decree so direct. 

Attorneys for plaintiffs : — Messrs. Little. Smith & Co. 

Attorneys for defendants : — Messrs. Btcknell £ Go. and Mr. M. H. 
Khan, 


19 B. 232. 

INSOLVENCY JURISDICTION. 

Before Mr, Justice Farran. 

In the matter op C. M. J. Donaghue, an Insolvent. 

[3rd October, 1894.] 

Insolvvncy—Intolveni Act, Slat. 11 and 12 Viet., C. 21 ss. 7 and 27 — After-acquired 
property of insolvent^ Salary —Pension^ Personal earnings of insolvent. 

A(ter*acquired property of an ineolvent, whether it conaiets of salary, personal 
earnings or property of a different kind, is property which vests in the OfBcial 
Assignee, but subject to the provision of a. 27 of tbe Indian Insolvent Act (1) as 
to salary and pension and subject to the unwritten law as to personal earnings 

(1) Statute 11 and 12 Viet,, o. 21, as. 7 and 27 (Indian Insolvent Act) : — 

And be it enacted, that upon the filing of such petition as is aforesaid, it shall be 
lawful for tbe said Court and the said Court is hereby authorized and required to order 
that all the real and personal estate and effects of such petitioner, whether within the 
territories within the limits of the charter of tbe East India Company, or without, except 
the wearing apparel, bedding and other such necessaries, of such petitioner and bis 
family, not exceeding in the whole the value of Company’s Rupees three hundred for 
OMh {Mtitioner with his family, and all debts due to him, and all tbe future estate, fright, 
title, interest and trust of the said petitioner in or to any real or personal estate or 
eflsota within or without the said territories, which such petitioner may purchase, or 
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sufficient for the maiatenauce, according to his position in life, of the insolvent 
and his family. Accordingly the Official Assignee is not entitled to claim such 
salary or income except by means of an order obtained under s. 27^ of the Aot, 
nor such pergonal earnings at all unless and until in either case the insolvent baa 
accumulated a margin beyond what has been required for his adequate support. 

An attachment upon the salary of a railway servant ceases to be operative 
after he has filed his petition in insolvency, and should be withdrawn on notice 
being given of the making of the vesting order. 

[Appr., 34 M. 183 = 7 Ind. Cas. 801 = 21 M.L.J. 78=8 M.L.T, 202 ; R., 13 C.?>L.R. 
Cl ; 10 Ind. Cas. 698 = 7 N.L.R. 19.] 

The insolvent, who was an engine-driver in the employment of the 
G. I. P. Railway Company, filed his petition in the Insolvent [233] Court 
in Bombay on the 28bh September, 1893. Prior to that date a decree 
had been obtained against him in the Court of the Subordinate Judge at 
Bhusaval, and in execution of that decree half his salary had been 
attached under s. 266 of the Civil Procedure Code (Act XIV of 1882) and 
the money so attached was paid into the Court of Bhusaval. 

The fact that insolvent had filed his petition in Bombay, and that 
the usual vesting order had been made, was duly reported to [234] the 
Court at Bhusaval, but the attachment was nevertheless continued, and 
half the insolvent’s salary continued to be paid into that Court, which 
remitted the moneys so paid in to the Official Assignee at Bombay. 

On the 13th June, 1894, the insolvents’ petition came on for hearing 
before Farran, J.; and as the opposing creditors did not appear, the 
insolvent obtained his discharge. He thereupon applied to the Court 
that the moneys which had been remitted from Bhusaval to the Official 
Assignee, as above mentioned, should be paid over to him. 

[233] which may revert, descend, be devised or bequeathed, or come to him, and all debts 
growing due to him before the Court shall have made its order in the nature of acerti- 
cate as hereinafter mentioned, do vest in the Official Assignee for the time being of the 
said Court, and that all books, papers, deeds, and writings in any way relating to such 
petitioner’s estate and efiects in his possession, or under bis custody or sontrol, shall to 
deposited with such assignee, and such order shall be entered of record in the said 
Court, and such notice thereof shall be published as the said Court shall direct : and 
such order, when so made, shall by virtue of this Act relate back to and take efieot from 
the filing of the said petition, and shall instantly, and without any conveyance or 
assignment, vest all the real or personal estate, efiects and debts as aforesaid in the 
said Official Assignee, who shall have full powers for the recovery thereof, AQd 
shall held and stand possessed of the same for the purposes and in manner here- 
inafter mentioned • Provided always that in case, after the making of any such vest- 
ing order, the petition of any such petitioner shall be dismissed by the said Court, suoh 
vesting order made in pursuance of suoh petition shall from and after such dismissal 
be null and void to all intents and purposes. Provided also, that in case any such 
vesting order as aforesaid shall become null and void by the dismissal of suoh petition,- 
all acta theretofore done by any assignee or other person acting under his authority, 
according to the provisions of this Act shall be good and valid, and no action or suit 
shall be commenced against any such assignee, nor against any person duly acting undet 
his authority, except to recover any property of suoh petitioner detained alter an order 
made by the said Court for the delivery thereof, and demand made thereupon ; and 
until the appointment of an Official Assignee as hereinafter is directed, the commpB 
assignee of the Court shall stand and be in the place of the Official Assignee, and this 
present clause shall apply and have efiect accordingly. 

“27 And be it enacted, that if any such insolvent as aforesaid shall, at any timfli 
before ho shall obtain his discharge in the nature of a certificate as hereinafter 
tioned, hold any public office, appointment or benefice, civil military or ecolesiastiow 
not saleable, or shall be in any situation or employment whatsoever in respect of which 
be shall receive any salary or emolument, or shall be in receipt of any pension, them* 
shall be lawful for the said Court to order the said insolvent to pay such proportion of 
his receipts therefrom to his assignee as the said Court shall think right ; and all saw- 
able offices, appointments or benefices shall vest by virtue of the vesting ordeisj 
aforesaid in the Official Assignee, in trust for the oraditots of suoh insolvant as aforesaid, 
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The Court thereupon directed that notice should be given to the 
attaching creditor and to the opposing creditors calling upon thorn to show 
cause ** why the moneys now in the hands of the Official Assignee to the 
credit of this estate, being deduction from the insolvent’s salary earned 
by him after the date of his petition, should not be paid over to tbe said 
insolvent." 

On the 5th September, 1894, the matter came again before tbe Court, 
but the parties did not appear. The Official Assignee, however, asked the 
Court to give its decision upon tbe application. 

On the 3rd October, the Court delivered tbe following judgment ; — 

JUDGMENT. 

Parban J. — The insolvent in this case upon receiving bis discharge 
applied that certain moneys which were in the hands of the Official 
Assignee, the proceeds of his salary which bad been attached, should be 
paid over to him. I directed notice of this application to be given to tbe 
attaching creditor, which was done. When the matter came before me 
on the 5th September, tbe parties did not appear, but the Official Assignee 
asked for my decision upon tbe application. 

Previous to the insolvency the attaching creditor obtained a decree 
in the Court of the Subordinate Judge at Bhusaval, and in pursuance of it 
attached, under s. 266 of the Civil Procedure Code, half the salary of the 
insolvent, au engine'driver in the employment of the G. I. P. Bailway 
Company. Tbe insolvent hied his petition in this Court on the 28th of 
September, 1893, [23S] when tbe usual vesting order, under s. 7 of tbe 
Indian Insolvent Act,?was made. Notwithstanding this petition and vest* 
ing order (which were duly notified to tbe Subordinate Judge), the half- 
salary of the insolvent still continued to be recovered by attacfament, and 
the Bhusaval Court caused tbe moneys so recovered to be remitted to tbe 
Official Assignee, and they are the subject of tbe present application. 

The first question which arises for consideration is, whether the 
salary of a railway employe earned after his petition vests in the Official 
Assignee. It is a question of much difficulty, and I should have wished 
that it could have been fully argued before me. The words of a. 7 are 
very general, and it is difficult to see why they should not include the 
salary of the insolvent earned by and coming to him after his insolvency. 
In Ex parte Huggins (1 ), the salary and income of a bankrupt were treated 
as property vesting in his trustees under ss. 4, 15, and 17 of the 
Bankruptcy Act, 1869. The Court, in fact, decided that the income 
in that case, which was a pension, did so vest, and I cannot see 
that the definition of property in that English Act is more wide than 
are the oompreheosive provisions of s. 7 of the Indian Act. In Ex parte 
Benwell{2), Brett, M.E., on the other hand, treated the salary of an 
insolvent as not vesting in bis trustees under ss. 15 and 17, but only as 
property liable to be dealt with by the Court under s. 90, which corres- 
pond to 8. 27 of our Act. It was not there necessary to decide the 
point, and tbe other Judges in appeal did not refer to it. In Wadling v. 
Oliphant (3)t Arohibald, J., says; "The general principle is that tbe 
property of tbe debtor passes to his assignees, and in order to divest it 
the case must be brought within some recognized exception. Tbe excep- 
tion relied upon here is that tbe money is due for tbe personal labour of 
the bankrupt. Now, the oases do show that there is a rule, tbe extent and 

(1) 91 Oh. D. 8fi. (9) lA Q. B. D. SOI, (3) I Q. B. D. 146 161. 
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limit of which is not exactly defined, by which the bankrupt, after the date 
of his bankruptcy, may in certain cases keep the [238] produce of his 
personal labour.” These remarks were not directed to the case of salary 
earned by the bankrupt. In Re RoQers[l), Vaughan Williams, J., referring 
to the same subject, says : It is said — and rightly said — that the personal 
earnings of a bankrupt do not pass to his trustee, at all events in cases 
where there is no margin shown after sufficient has been applied for the 
maintenance of the bankrupt.” 

There is not much difference in the practical result at which the 
Courts in England have arrived as to salary and personal earnings, but 
the mode in which it is arrived at is in most of the cases not defined. To 
my mind the most legal and logical way of treating the subject is that 
adopted in Ex 'pO'Vte Huggins (supra), viz., to treat after-acquired 
pi'operty of an insolvent, whether it consists of salary, of personal earn- 
ings, or prouerty of a different kind, as property all alike vesting in the 
Official Assignee, but subject to the provisions of s. 27 as to salary 
and pensions, and subject to the unwritten law as to personal earnings 
sufficient for the maintenance, according to his position in life, of the 
insolvent and bis family, the result being that the Official Assignee 
is not entitled to claim such salary or income from the insolvent except by 
means of an order obtained under s. 27, nor such personal earnings at all 
unless and until in either case the insolvent has accumulated a margin 
beyond what has been required for his adequate support. 

If this be the true way of regarding this rather obscure subject, it 
follows that after petition filed, and vesting order made, an attachment 
laid or continued upon the salary of a railway servant ceases to be opera- 
tive and should be withdrawn, on the attaching creditor or the Court which 
issued the attachment, having official notice of the making of the vesting 
order and the title of the Official Assignee ; and under this view of the law,, 
1 should be justified in directing the Official Assignee to restore the salary 
of the insolvent earned since the date of the vesting order to him. If this 
be not the correct mode of regarding the subject, and if the wide words of 
s. 7 are cut down, or qualified by the provisions of s. 27, and I feel 
diffident in acting upon [237] my view of the law as it has been come tc 
without hearing arguments, t hen I have to consider whether the Court at 
Bhusaval was justified in continuing the attachment after schedule filed 
by the insolvent admitting the claim of the attaching creditor, or whether 
it ought not to have stayed all further proceedings under s. 49 of the 
Indian Insolvent Act. 

Now no doubt the staying of proceedings under s. 49 is discretionaryi 
and the Court, on proof to its satisfaction that the execution process which 
it is issuing is in respect of a debt or dornand admitted in the schedule, 
is not bound to stay its hand ; yet the provision that the party is to pay 
the costs incurred in the matter by the insolvent, if (after the party has 
notice that his debt or demand has been admitted in the insolvents 
schedule) he continues his execution, indicates clearly that the insolvent 
is entitled ex debito justiticB to such a stay unless the party satisfies the 
Court that execution should not for some particular reason be suspended. 
The same remarks apply to the continuing of a suit for money after notice. 
It is only in exceptional cases that the suit or execution should be allowed 
to proceed. Such would be suits for libel or slander, or other suits which 


(1) h . R. (1894). 1 Q. B. 425 (429, 30). 
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are brought for the purposes of vindicating the character of the party, 
or are of punitive nature. 

It is of course impossible, and it would be improper forme to attempt 
to define the various classes of suits which may properly be coutioued after 
the insolvency of the debtor or the particular circumstances under which 
even suits for money may be prosecuted (the claim being admitted in the 
schedule) ; but it may safely, I think, be laid down that, under ordinary 
oiroumstanoes, an insolvent is entitled when sued for a sum of money 
which he has admitted in his schedule, to have the suit or execution 
proceedings upon it stayed upon proof of its being so admitted. This is 
now the general practice in the High Court, and is, in my opinion, the 
more correct practice, but some Judges think it advisable to pass a formal 
judgment before actually staying the proceedings. 

In addition to the reasons 1 have stated, there is this further reason 
for not continuing an attachment upon salary [238] after vesting 
order, viz., that the Insolvent Court is vested under s. 27 of its Act with 
the discretionary power of dealing with the salary of the insolvent, a power 
which it can no longer exercise if the half of such salary continues under 
attachment by the Civil Courts after petition. Such a clashing of 
jurisdictions cannot have been intended by .the Legislature, and the 
discretion to deal with the insolvent's salary is manifestly intended to be 
entrusted to the Insolvent Court. Though I am now sitting as Commis- 
sioner in Insolvency, and have as such no power to interfere with the 
discretion of the Subordinate Judge, yet I think that, as the matter has 
been brought before me, I ought to express my opinion upon the subject, 
though I must decide that I have no jurisdiction on this latter ground to 
treat the attachment in question as otherwise than properlv made. I 
understand, however, that since the matter was brought before me, the 
attachment in question has on appeal been set aside by the District Court, 
no doubt on grounds similar to those 1 have assigned. It will be bettor, 
therefore, that 1 make no order, except to allow the Ofdcial Assignee to 
remit the money to the Court of the Subordinate Judge, to be by him 
returned to the insolvent. As to the salary (if any) of the insolvent 
attached before the petition was filed, the question- is different. The right 
to it lies between the attaching creditor and the Official Assignee. The 
case of Gamble v. Bholagir {\) seems conclusive as to the superior title 
of the attaching creditor to such salary if the attachment has been 
levied before vesting order, and is in execution of a decree, and not a mere 
attachment before judgment ; if not attached after decree, the Official 
Assignee is entitled for the benefit of the creditors in general. 


(DSB. a. 0. B.146. 
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19 B. 239. 

[239] APPELLATE CIVIL. 

Before Sir Charles Sargent. Kt., Chief Justice, and Mr, Justice Candy, 

MahADU GaN0 {Original Defendant No. 1), Appellant v. Bayaji 

SiDU {Original Plaintiff), Respondent.'* 
f20th December, 1893.] 

Hindu law — Adoption — Relinquishment by the adopted son in favour of his adoptive 
mother of his rights as adooted son — Release — adoption— Registrationr^Re' 
gistration under the Dekkhan Agrimltutists' Relief Act {XVII of 1879), S3. 66t end 
601— General Registration Act {III of 1977). 

The plaintifi was adopted in 1880 by Eoina, the widow of one Ganu. In Jane 
1885, be executed a document which recited that he and Koioa bad oot been on 
amicable terms, and that bis adoption bad consequently been cancelled, and that 
she bad adopted another son (defendant No. 1) to whom she had given all rights 
of heirship, and declared that in consideration of Rs. 200 paid by Koina be deli- 
vered back to her the rights which be had obtained by virtue of bis adoption and 
heirship. This document was not registered under the General Registration Aot 
(III of 1877), but was registered under s 56 of the Dekkhan Agriculturists’ Belief 
Act (XVII of 1879), which seotioo applied to the district in which the transaotion 
took place. Koina died in October, 1865, and the plaintiff brought this suit, as 
adopted son. to recover the property of Ganu. The first defendant, who had been' 
adopted by Koina subsequently to the plaintiff's adoption, contended that he had 
been validly adopted and that he was entitled to the property. He relied {inter 
alia) upon the document executed by plaintiff in June, 1885. 

[240] Held, that the plaintiff could not renounco bis status as adopted son, 
although be might give up his right of inheritance, and that whatever estate 
became vested in Koina by the release came to the plaintiff on her death, either 
as adopted son of Ganu or as heir of Koina. 

Held, also, that the defendant’s subsequent adoption was invalid, and that 
nothing would pass to him by force of such adoption. 

It was contended that the release in question was not admissible in evidenoe, 
not having been registered under the General Registration Act (III of 1877}. 

Held, that the document was admissible. It was a conveyance within s. 56 of 
the Dekkhan Agriculturists’ Relief Act (XVII of 1879), and the law in force as 
to its registration was contained in as. 56 and 60 of that Act. 

[D., 3 P.R. 1904=43 P.L.R, 1904.] 

This was a second appeal from the decision of J. W. Walker, Distriofc 
Judge of Satara. 


* Second Appeal, No. 277 of 1892. 

t Section 56 of the Dekkhan Agriculturists’ Relief Act (XVII of 1879) : — 

56. No instrument whioh purports to create, modify, transfer, evidenoe ot ©i* 
tinguisb an obligation for the payment of money or a charge upon any proporty, of 
to be a conveyance or lease, and whioh is executed after this Act comes into force by an 
agriculturist residing in any local area for which a village registrar has been appointed* 
shall be admitted in evidence for any purpose by any person haviug by law ot consent 
of parties authority to receive evidence, or shall be acted upon by any suoh person, or 
by any public officer, unless such iostrumeotia written by, or under the superintendeno© 
of, and is attested by, a village registrar : 

Provided that nothing herein contained shall prevent the admission of any in- 
strument in evidence in any criminal proceeding, or apply to any instrument which is 
executed by an agriculturist merely as a security, or to any instrument required by 
8. 17 of the Registration Act (1877) to be registered under that Act. 

t 60. Every instrument executed and registered in accordance with the foregoing 
provisions shall be deemed to have been duly registered under the provisions of the 
Indian Registration Act, 1877 ; and no instrument which ought to have been executed 
before a village registrar, but has been otherwise executed, shall be registered by any 

or in any publio office, or shall be autbenlioatw ^ 

any public officer. 
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The plaintiff alleged that he was the adopted son of Ganu bin Sadu, 
and he brought this suit to recover certain property that had belonged to 
his adoptive brother. He alleged that he bad been adopted by Ganu’s 
widow Koina on the 16th September, 1880 ; that she had executed to him 
a deed of adoption dated the 20bh September, 1880 ; that owing to disagree- 
ments he had lived apart from her and allowed her to remain in possession 
of the property ; that she died on the 2nd October, 1885, and that while 
he was absent from the village, Sonu, the natural father of the first 
defendant, took possession of the property, falsely alleging that his son 
Mabadu (defendant No. 1) had been adopted by Koina. 

The first defendant Mahadu, a minor represented by his natural 
father Sonu as guardian, denied plaintiff’s adoption and set up his own. 
He further alleged {inter alia) that Koina acted as his guardian and ad- 
ministratrix under a certificate from the District Oourt, and that after her 
death the certificate was renewed in the name of his father and present 
guardian Sonu ; that plaintiff bad never had possession of the property in 
dispute, and bad on the 16th June, 1885, in consideration of Rs. 200 paid 
to him by Koina, executed a release and conveyance to her of all his rights 
as adopted son. The other defendants supported the first defendant's case. 
The following is a translation of the release referred to ; it had been 
registered by a village registrar under s. 57 of the Dekkban Agriculturists’ 
Belief Act (XVII of 1879), but had [241^ not been registered under the 
General Registration Act (XV of 1877) : — 

“Agreement dated Shake 1807, cyclical year named Parthiv, Jeshta 
Shuddha 11th, passed to Koina kom Ganuji bin Sadu Patil Salukhe, occu- 
pation agriculturist, residing at Koregaon, taluka Satara, agreement passed 
by Bayaji bin Siduji Salukhe, occupation agriculturist, residing at Boregaum 
in taluka aforesaid, to the effect as follows: — On I6tb September, 1880, 
you took me in adoption and we have not been on amicable terms ; conse- 
quently you do not give me the immoveable and moveable property in your 
possession, and thinking that I have not acted according to your wishes you 
have cancelled my adoption, and have adopted another boy, son of Sonu 
Santaji. You have performed bis adoption, have given him all rights of 
heirship, and have obtained a certificate of heirship in bis name. In refer- 
ence to this I do not consider it proper that there should be further disputes 
between us and that we both of us should be put to the difficulties of 
expense ; therefore, I have received to-day rupees two hundred in cash 
from you and have delivered back to you the right which I had obtained 
by virtue of my adoption and heirship. I have nothing further to say. 1 
have returned to you the deed of adoption you bad executed to me. I have 
xeoeived the said sum of rupees two hundred in cash. To this effect I have 
given you in writing, dated 16th Juno, 1885, 

' “ Endorsement by the village registrar appointed under the Dekkban 

Agriouitnrists* Relief Act (Act XVII’of 1879)." 

The Subordinate Judge found that the plaintiff’s adoption was proved, 
and that the plaintiff’s adoption being prior in date, the subsequent adop- 
tion of the first defendant was invalid ; that the release passed by plaintiff 
to Koina, relinquishing all bis rights as adopted son for Rs. 200, being 
anregistered was inadmissible in evidence under s. 17 of the Registration . 
Act (III of 1877), and that its registration by a village registrar under 
■, 67 of the Dekkban^ Agriculturists' Relief Act (Act XVII of 1879) was 
improper and iusuifioientuJuaBmaQh as it did not purport to creat^ transfer 
or extipgpigh obligation for the payment of money or a charge on 

■ 163 


1893 

Deo. 20. 

Appel- 

late 

Civil, 

19 B. 289. 






i 


19 Bom. 242 INDIAN DECISIONS, NEW SERIES 



1S93 

Dec. 30. 

Appel- 

late 

Civil. 

19 B. 239. 


any property, nor was ifc a conveyance or lease falling under any of the 

kinds enumerated in s. 56 of the Act. 

He. therefore, allowed the plaintiff’s claim, except as to certain por- 
tions of the property in question. Plaintiff and the first defendant preferred 
cross appeals. The First Ciass Subordinate Judge with appellate powers 
(Rao Bahadur N. G. Phadke) held that Sonu bin Santaji Salukhe, the 
natural father of the first defendant, ought to have been joined as a party 
defendant to the suit, and not merely in his representative capacity as the 
[242] guardian of his minor son. He therefore, reversed the decree and 
remanded the case under s. 562 of the Civil Procedure Code (Act XIV of 
1882), directing that Sonu should be joined as a defendant and the case 
investigated and determined on the merits. 

Against the order of remand the plaintiff appealed to the High 
Court, which passed the following order (see Printed Judgment 
for 1890, p. 100) 

“ The lower appellate Court’s order of remand was not justified by 
s. 562 of the Code of Civil Procedure, as the Court of first instance did 
not dispose of the suit upon a preliminary point. It disposed of the suit 
on its merits, and its decision on none of the issues was reversed in 
appeal. The tower appellate Court remanded the case only because it 
considered that one Soou should be joined as a defendant. But that 
was not a sufficient ground for an order of remand by a Court bearing a 
first appeal. The proper course in such case is referred to in Ganesh 
Bhikaji v. Bhikaji Krishna (I. L. R. 10 Bom., 398). The order of the 
lower appellate Court is reversed. The appeal should be beard according 
to law. Costs to be costs in the cause." 

The case accordingly went back to the lower appellate Court which 
passed a decree for the plaintiff. The first defendant filed a second appeal. 

Jardine (with Alahadev Chivinaji Apte), for the appellant (defend- 
ant No. 1): — The release of the 16th June, 1885, was admissible in evidence 
although nob registered under the General Registration Act (III of 1877). 

It was sufficiently registered under ss. 56 and 57 of the Dekkhan Agricul- 
turists’ Relief Act (XVII of 1879). The district in which the transaction 
took place is a district to which Act XVII of 1879 at plies, and the so- 
called release was a conveyance to Koioa, by the plaintiff, of his rights as 
adopted son. The proviso now added to s. 56 was added by Act XXIII 
of 1886 and was not in force at the date of this document. That proviso 
has no retrospective operation — Javanmal v. Muktabai (1). 

The lower Court held that even if the release was admissible it was 
inoperative, as the plaintiff could not relinquish his status as adopted son, 
and it relied upon Balkrishna Trinibak v. Savitribai (2). In the present 
case, however, the plaintiff, after conveying or releasing to Koina his 
rights in the property, by his conduct confirmed the subsequent adoption 
made by Koina [243] and the consequent devolution of property to 
the first defendant as her adopted son, and is now estopped from disput- 
ing the effect of the document, 

Branson (with V. K. Bhatavdekar), for the respondent (plaintiff) ' 
The document in question is not a conveyance within the meaning of s. 5® 
of the Dekhan Agriculturists’ Relief Act, and its registration under that 
section does not make it admissible: see Wharton ‘s Law Lexicon. The 
document is a release, and could not be registered under s. 66, but ougW 
to have been registere d under the General Registration Act (III of 1877). 

(1) 14 B, 516. (aj 3 B. 54. 
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Bufe even if admissible it is ineffectual. An adopted son cannot 
relinquish his status as adopted son — Balhrishna Trimbak v. Savitribai (1). 
It is by virtue of his status as adopted son that the plaintiff now 
olainos the property as heir. Even assuming the document in question 
to bo a conveyance, it was a conveyance to Koina and not to the first 
defendant. On Koina’s death the plaintiff as her adopted son succeeds 
as her heir. The first defendant, bis adoption being illegal, cannot suc- 
ceed. 

Mahadev Chimnaji Apte^ in reply ; — Assuming that the conveyance 
was a conveyance to Koina only, the property then became her property 
and she could dispose of it as she chose. Her adoption of the first defend- 
ant was, in effect, a declaration that it was to go to him after her death. 
She died in the belief that the first defendant would succeed her as her son. 
The plaintiff stood by and allowed her to get a certificate of guardianship 
of the first defendant as her adopted son. In all respects he confirmed 
the new arrangement made by her after bis release. He is now estopped 
from disputing it. The transaction may be regarded as a family arrange- 
ment and should on that ground be upheld — Aishahihi v. Ehurshed- 
hihi{2), Bhavanishankar y . Ganda {S) t Stapilton v. Stapilton {4:). Even 
though the parties were under the erroneous impression as to the operation 
of the release, or as to the validity of the first defendant’s adoption, the 
family arrangement would be good. A mistake on a point of law common 
to both parties [244] does not upset such an arrangement — Pullen v. 
Beady (S); Stapilton y. Stapilton {4) Snell’s Equity (8th Ed.), p. 525; 
Indian Contract Act IX of 1872, s. 21. 

Branson (with V. K. Bhatavdekar) : — The contention that the transac- 
tion was a family arrangement has been raised for the first time in 
reply. It was not urged at any previous stage of the suit. It should, 
therefore, not be allowed. The conveyance purports to have been made 
for a valuable consideration of Ks. 200. But the consideration came 
from the property which legally belonged to us. Therefore, there was no 
•ooDsideratioD for the conveyance. 

JUDGMENT. 

Sargent, G.J. — Both the lower Courts have found that the plain- 
tiff was adopted as the son of Ganu and that bis adoption was prior to 
the first defendant's alleged adoption. It was contended, however, 
that plaintiff relinquished his rights as the adopted son. The District 
Judge held that the only evidence of such relinquishment was the release 
(Ex. 70) passed by plaintiff to Koina in 1885, but which, he hold was not 
admissible for want of registration under the General Kegistration Act, 
having been only registered before a village registrar. Bub the law in 
force as to registration, when the document in question was executed, was 
provided by ss. 56 and 60 of the Dekkhan Agriculturists’ Relief Act (XVII 
of 1379), and was applicable to all documents purporting to be a " convey- 
ftnoe,*’ whioh this dooumeot undoubtedly is, if it passes all the plaintiff’s 
rights as adopted sou in the immoveable property of Ganu, and, as such, 
required to be registered. ' 

This dooumeot was, therefore, validly registered, aud the important 
question arises as to the oonstruotion and effect of it. After reciting 
that disputes bad arisen between the .plaintiff and Koina, and that she 


(1) 8 B. 64. (9) F. J. (tB99), 97.: (8) P. 3 . (1693), 108. 

(4) 9 White A Tador, L. 0. (6th Bd ). 930 (936). (5) 3 Atk 587. 
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had superseded him and adopted the defendant, it states that he had 
agreed to accept Rs. 200 and to give into her possession whatever right he 
had acquired by adoption and heirship. An adopted son cannot renounce 
bis status as an adopted son — see West and Bubler, pp. 938 and 1163, 
where it is stated, as the result of the authorities, that " the status created 
[245] by adoption cannot be given up by the adopted son,” although ** he 
may give up bis right of inheritance.” This document, therefore, can only 
operate as a release to Koina of all the plaintiff’s rights as adopted son in 
Ganu’s property, and would, we think, only reinstate her in the same 
position as she occupied before plaintiff was adopted by her ; and as 
defendant’s adoption was invalid, nothing would pass to him by force 
of such adoption. 

It was contended, however, by Mr. Apte that Eoina, after the 
plaintiff bad passed the release, became a trustee of the property for the' 
benefit of the defendant ; but if Koina could possibly be regarded as a> 
trustee for the defendant, it could not be otherwise than in bis intended 
character of the adopted son of Ganu, which character be could not 
legally fill as before stated. Tbe defendant No. 1, therefore, never acquired 
any title to the property. 

On the other hand, whatever estate may have been vested in Koina 
by tbe release, plaintiff would be entitled to it on her death either as the 
adopted son of Ganu or as heir of Koina. We must, therefore, confirm 
tbe decree with costs. 

Decree confirmed. 


19 B. 243. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, KL, Chief .Justice, and Mr. Justice Candy, 

Bai Somi {Original Opponent), Applicant v. Chokshi IsHVABDAS , 
Mangaldas (Original Applicant), Opponent.* [QOth Eebruary, 1894.] 

Surety— Surety for guardian of a minors* estate — Release af surety — Minors* Act (Xi of 
1864;, s. 12— Contract Act {IX of 1872;, s. 130. 

Where aeuretj for the guardian of a minor’s estate appointed under tbs 
Minors’ Act (XX of 1864J applied to be released from his obligation as surety on 
account of the guardian’s mal-administration of the estate, 

Held, that the very object of requiring security was to guarantee the miiior*B 
estate against such misconduot or mismanagement on the part of the guardian 1 
that the surety, therefore, could not be discharged, and that s. 130 of the 
Contract Act (IX of 1872) was not applicable to the case. 

Quarc — Whether the surety may not apply to the Court for proteotion against 
the guardian. 

[F., 28 M. 161 = 14 M L.J. 482; Appl., 5 P.L.K. 1901; Appr. 6 A.L.J. 349 N,; R.. 6* 
P.R. 1902 ; Expl. 29 0. 68 = 6 C.W.N. 7.] 

[246] Application under the extraordinary jurisdiction of the High 
Court (b, 622 of the Civil Procedure Code, Aot XIV of 1882) against th& 

order of G. McCorkell, District Judge of Ahmedabad. *■ 

One Bai Somi, widow of Patel Harjivan Kevaldas, applied to the 
District Judge under the Minora’ Aot (XX of 1864) for a certificate of' 
management of the property of her two minor sons. A certificate wafr 
granted to her on her furnishing two sureties for Rs. 28,600. Subsequently 

Application No^ 169 of 1893 under the extraordinary jorisdiotion. ) 

166 


X.] BAl SOMI V. GEOESHI ISHVABDAS MAKGALDAS 19 Bom. 247 


one of bhem (Ghoksbi Isbvardas Mangaldas) applied to be released from 
his liability as surety, on the ground [inter alia) that Bai Somi declioed to 
show the accounts and was mismanaging the property. A notice was 
served upon Bai Somi calling upon her to furnish a fresh surety She did 
not do so, and in answer to the surety’s apnlication she contended that be 
could nob withdraw or be released from his obligation as surety. The 
Judge held that under s. 130 of the Contract Act (IX of 1872) the surety 
could claim to be released, and that he (the Judge) could not refuse to 
discharge him. 

Bai Somi then applied to the High Court under its extraordinary 
jurisdiction and obtained a rule nisi calling upon the surety to show cause 
why the Judge's order should not be set aside. 

Govardkanram M. Tripathi, for the applicant Bai Somi, in support 
of the rule : — The appointment of the manager and sureties was made 
under the Minors' Act (XX of 1864). The Judge was, therefore, wrong in 
applying the Contract Act (IX of 1872) to the case. The present Guardian 
and Wards’ Act (VIII of 1890), which repealed Act XX of 1864, lays down 
that all the proceedings commenced or held under the repealed Act shall be 
considered to be proceedings under the new Act : see s. 2. cl. 2 ; and s. 48 
enacts that orders passed under the Act are filial. The Judge was, there- 
fore, wrong in interfering with the order under which the sureties were 
appointed. 

Markand M. Mehta, for the opponent Chokshi Ishvardas, showed cause: 
— We rely on Bhat Harikrasanv Ramchandra (1). We were [217] unwill- 
ing to continue surety because the manager withheld accounts from us and 
was otherwise mismanaging the property. 

[Sargent, C.J. — Tbat was nob a sufficient reason for discharging 
the surety. If the manager mismanages the property, the surety will be 
held liable.] 

If a manager mismanages the property he is liable bo be removed, and 
on his removal the sureties will be absolved from their liability, and 
that being so, we submit that the surety can be relieved on his own 
application. 

JUDGMENT. 

Sargent, O.J. — Section 130 of the Contract Act, on which the 
District Court relies for its decision, is not applicable to a security by way 
of suretyship required by the Court and undertaken under s. 12 of Act 
XX of 1864 by the surety. 

The original applicant asks to be released from his obligation as surety 
on account of the guardian’s mal-adminisbration of the minor’s estate ; but 
the very object of requiring such security was to ganrantee the minor 
against such misconduct or mismanagement on the part of the guardian. 
The case is not like that in Bhat Harikrasan v. Ram'j.chandra (1), where 
the Court held that the District Judge could cancel the suretyship in the 
interest of the minor. In holding this view of the surety’s obligation, we 
do not say that the surety may not apply to the Court to take steps for 
his protection against the guardian. 

We muet, therefore, make the rule absolute and discharge the order 
with costs. 

BuU made absolute. 


(1) F. J. (18a8>; 988. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


Queen-Empress v. Vasta Chela and others.* 

[2l3fc February, 1894.J 

Penal Code {Act XLV of I860), ss. 320 and 326— Griguous hurt— Remaining in hospital 
for twenty days— Presumption. 


The accused were charged with caueiog grievous hurt. The Joint Sessions 
Judge, relying apparently on evidence that the injured person remained in a hos- 
pital for the space of twenty days, drew from that cirnumsiance alone the infer- 
ence [248] that he was during that period unable to follow his ordinary pursuits 
and convicted the accused under s. 326 of the Indian Penal Code (Act XLV of 
1860). ) 

Held, reversing the convictions, that in the absence of any evidence that the 
injured person was unable to follow his ordinary pursuits daring the space of 
twenty days, such an inference could not legally be drawn. 

Before a conviction can be passed for the ofience of grievous hurt, one of the 
injuries defined in s. 320 of the Indian Penal Code must be strictly proved, and 
that the eighth clause is no exception to the general rule that a penal statute 
must be construed strictly. 

Proof of being in a hospital for the space of twenty days cannot be taken as 
equivalent to proof of grievous hurt. 

[P.. U.B.R. (1897—1901) 96 (98).] 


Appeal from the convictioDs and sentences recorded by Dayaram 
Gidumal, Joint Sessions Judge of Abmedabad, Id the case of Queen* 
impress v. Vasta Chela and two others* 

The three accused were convicted by the Joint Sessions Judge of 
voluntarily causing grievous hurt with a sword (1) to one Shivbhai Ohala, 
and (2) to his son Mathur under s. 326 of the Indian Penal Code. 

^ The Joint Sessions Judge gave the following reasons for the con* 
viction : — 

The medical evidence shows that Shivbhai’ s right thumb had been 
cut with a sharp weapon. It was hanging merely by the skin, and the 
hospital assistant separated it. He was under treatment in the hospital 
from 18th July, 1893. to 22od August, 1893, and even after August 22nd 
he was treated as an out-door patient for a week. For over a month Shiv- 
bhai was nob able to follow his ordinary pursuits. 

Mathur, a lad of fifteen or thereabouts, had {a) an incised wound on 

the head about 4 inches long and i inch deep andi inch broad ; (b) another 

incised wound, somewhat superficial, on the upper portions of his 

forehead, about i an inch long and J inch broad, which appeared to have 

been caused by the end of a sword ; and (c) a contused wound on bis left 

elbow, about * an inch long, i of an inch broad and i inch deep. He was 

under treatment in the hospital from the 18i/i of July, 1893. to the 2Sth of 
August, 1893. 

ku • j doubt that grievous hurt was caused to Shiv- 

bbai and Mathur.” 

Accused Nos. 1 and 3 were sentenced each to five years' rigorous 

imprisonment for causing grievous hurc to Mathur. and to transportation 

for life for causing grievous hurt to Shivbhai, the second sentence to oom- 
inonce after the expiry of the first. 


• Criminal Appeal, Nq. 46p of 1893. 
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Aooased No. 2 was senbenodd to two years* rigorous imprisonment 
for each offenoe, and ordered to exeoute after the expiry of [249] his sen- 
tences a security bond for Bs. 250, with two sureties for keeping the peace 
lor three years under s. 106 of the Code of Criminal Procedure. 

Against these oonvlotions and sentences the aooased appealed to the 
High Court. 

Jardine (with him Govardkanram M. Tripathi), for appellants. 

Rao Saheb Vasudev Jagannath Kirtikar, Government Pleader, for the 
Crown. 


JUDGMENT. 

Jardine, J, — We confirm all the three convictions for the grievous 
hurt done to Shivbhai, but alter the two sentences of transportation for life 
passed on the prisoners Vasta and Yaja (Nos. 1 and 3) for the same to 
sentences of five years’ rigorous imprisonment. We reduce the sentence 
of two years* rigorous imprisonment passed on the youthful prisoner 
Ghuntha to one year for that offence. 

We alter the three convictions for the injury done to Mathur. The 
Joint Sessions Judge has found this to be grievous hurt, relying apparently 
on the evidence that Mathur remained in a hospital for the space of twenty 
days. The inference which he apparently draws is that Mathur was during 
that period unable to follow bis ordinary pursuits. In the absence of any 
evidence to that effect, we are of opinion that such an inference cannot 
legally be drawn. An injured man may be quite capable of following bis 
ordinary pursuits long before twenty days are over, and yet for the sake of 
permanent recovery or greater ease or comfort be willing to remain as a 
convalescent in a hospital, especially if he is fed at the public expense. As 
we have observed that in several Courts under our superintendence, proof 
of mere residence in a hospital has been taken as equivalent to proof of 
grievous hurt, we think it important to point out that before a conviction 
can be passed for that very serious offence, one of the injuries defined in 
B. 320 mu8tl.be strictly proved ; and that the eighth clause is no exception to 
the general rule of the law that a penal statute must be construed 
strictly. 

In the present case we see no reason to suppose that the wounds 
given to Mathur were so severe as to come within the definition of 
gtievous hurt. We, therefore, alter the three convictions [250] from s. 326 
to convictions for hurt under s. 324 ; and instead of the sentences of five 
years’ rigorous imprisonment passed on Vasta and Vaja. we sentence 
them to two years* rigorous imprisonment ; and instead of that of two years* 
rigorous inprisonment passed on Ghuntha, we sentence him to one year. 
These sentences to commence at the expiry of the other sentences. 

We uphold the order about security to be given by Ghuntha, but 
reduce the amount to Bs. 100, with two securities each for that sum. 

Convictions and sentences altered. 
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APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 

Dharamdas Sambhddas (Original Plaintiff), Appellant v. Hafasji AND 
ANOTHER (Original Defendants), Respondents."*^ [28th February, 1894.] 

Herfditanj Offices Act {Bombay Act 111 of 1874), s. \Z—Bered\tary service vatan — Kazi 
— Kazi’s office — Rozina allowance — Its liability to attachment and sale in execution 
of a decree— Pensions Act (XXJII of l871), s. 4. 

Tbe office of kazi is not a bereditarj service vatan under Bombay Act III of 
1874. 

PJaintlfi obtained a money decree against Hafasji and in execution sought to 
attach and sell a decree obtained by Hafasji against Mohiyodin which entitled 
Hafasji to receive annually a certain portion of tbe rozina allowance paid by 
Government to Mohiyodin as kazi. Hafasji contended that the rozina allowance 
was paid to Mohiyodin and his family for service as kazi, and that, therefore, it 
was not liable to tbe process of a Civil Court under h. 13 of Bombay Act III of 
1874. This contention was upheld by both tbe lower Courts. 

Beld, that as the kazi's office was not a hereditary service vatan, plaintiS’s 
right to attach tbe decree obtained by Hafasji against Mohiyodin was not barred' 
by s. 13 of Bombay Act III of 1874. 

Held, also, that as Hafasji was not liable to serve as kazi, it was not open to 
him to urge that the allowance in question was appropriated as service 
remuneration, and was not, therefore, transferable. 

Held, also, that as the decree sought to be attached was passed before tbe 
Pensions Act {XXIII of 1871) came into force, plaintiff’s darkhasi was not 
barred for want of a certificate under s. 4 of tbe Act. 

ER., 86 P.R. 1914.] 

[251] Second appeal from the decision of A. B, Steward, District 
Judge of Khandesh, in appeal No. 247 of 1892. 

In original suit No. 1352 of 1872 the plaintiffs obtained a decree for 
Es. 2,402-1-3 against the defendant Hafasji valad Gulami, 

in execution of this decree tbe plaintiff sought to attach and sell a 
decree obtained by Hafasji in suit No. 1490 of 1864, under which he was 
to receive annually a 1 anna and pies' share in the rupee out of a cash 

allowance known as rozina allowance payable by Government to one 
Mohiyodin as kazi. 

The 5a«ac?, under which that allowance was originally granted in 1826^ 
stated that it was to be paid to the grantee and hia descendants from 
generation to generation as service emolument appurtenant to the office of 
kazi. And the sanad issued in 1880 under the Summary Settlement Act 
showed that the allowance would be continued as long as the village 
community required tbe services of a kazi. 

The defendant Hafasji pleaded (inter alia) that the rozina allowance 

was granted for performing the services attached to the office of a 

and being a service vatan was not liable to attachment and sale in execu- 
tion of a decree. 

The Court of first instance was of opinion that the allowance in ques- 
tion was notliable to the process of any civil Court, under s. 13 of Bombay 

'vt- application for execution was, therefore, dismiss^. 

T j -I*®*® of dismissal was confirmed, on appeal, by the District 
Judge. Hi 8 reasons were as follows : — 

There is no doubt, in my mind, that the rozina allowance is a here- 
ditary service vatan, and that Mo hiyodin and Hafasji. the defendant^ 

• Second Appeal, No. 626 of 1893. 
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this case, are members of the family which is to supply the hazi. Defend- 
ant has by the decree (above mentioned) aishare of 1 anna and Hi pies 
in the rupee in the allowance, and to the extent of that share he can be 
called upon by Mohiyodin to assist in carrying out the duties of kazi. As 
the defendant could be called upon for this purpose by Mohiyodin, it stands 
to reason that his share cannot be transferable, as the sanad distinctly 
states that the rozina allowance is not transferable, and the allowance 
cannot be purchased by anybody, as it was granted for the performance of 
the duties of kazi. Section 13 of Bombay Act III of 1874 shows that the 
allowance in question is not liable to the process of any civil Court. 
Defendant’s share, awarded to him by the decree, is not, therefore, liable.” 

[2S2] Against this decision the decree- holders appealed to the High 
Court. 

Daji Abaji Ehare, for appellant (decree-holder) : — The office of kazi 
is not a hereditary one. By Regulation XXVI of 1827 kazis are no doubt 
recognized as vataodars. But this regulation is repealed by Act XI of 
1864. Under Act XTI of 1880, which modifies Act XI of 1864, Govern- 
ment have the power of appointing a kazi, but the appointment is not 
hereditary. That being the case, the rozina allowance, which in the present 
case we seek to attach, is not a hereditary vatan under the Bombay 
Vatandars’ Act (III of 1874) — Baba Kakaji v. Nassaruddin (1). Section 13 
of the Act has, therefore, no application to the present case. Even 
if it did apply, only so much of the rozina allowance as was assigned by 
the Collector for the remuneration of the offioiator would be exempt from 
liability to the process of a civil Court — Nilkanth v. Baslinga (2), 
There is no evidence that the defendant ever acted kazi, ox that his 
share of the allowance in question was ever assigned for the remuneration 
of the officiating kazi. We are, therefore, entitled to attach his interest 
under the decree in the allowance in question. 

Ganesh Krishna Deshmukh, for respondents: — The kazi's office and 
the emoluments attached to the office are a hereditary vatan within the 
meaning of the Vatandars’ Act. The kazi has to perform certain services 
to the Mahomedan community. His presence is necessary at the celebra- 
tion of marriages and the performance of other rites and ceremonies. The 
office of kazi is hereditary in the defendant’s family. And the allowance, 
which is granted for the support of the office, is also hereditary. It is, 
therefore, a hereditary vatan, and as such not liable to any process of 
the Civil Court. Even if it be not a hereditary vatan, the allowance is 
expressly declared by the sanad to be inalienable. It is aright of personal 
Bervice within the meaning of s. 266 if) of the Code of Civil Procedure, 
and as such it is protected from attachment — Ganesh Bamchandra Date 
V. Shankar Bamchandrai^) Diwali v. Avaji Ganeshi^). Lastly I con- 
tend that the allowance in [253] question is a grant of money within the 
meaning of s. 3 of Act XXIII of 1871. The present proceeding is, there- 
fore, barred under s. 4 of the Act for want of the Collector's certificate — 
Janardhan Bhaskar v. The Secretary of State for India (5). 

Daji Abaji Khare in reply : — The Pensions Act is not retrospective. 
The decree which entitles the defendant to receive bis share of the cash 
allowanoe, and which we now seek to attach, was passed before the Fen- 
Bione Aot. . Under that decree the defendant is to get bis share of the 
allowance from Mohiyodin and not from Government. Moreover, s. 4 of 


(1) 18 B. 108. 
U) 10 B. 842. 
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the Pensions Act; applies fco suits and not to execution proceedings — 
Vajiram Bhagvan v. Ranchordji Gopalji (1). 

JUDGMENT. 

Jardine. J. — In this case plaintiff obtained a decree against the 
defendant in 1879, and in execution of the same, plaintiff sought to attach 
by a prohibitory order, and thereafter to sell, a decree which defendant had 
obtained in suit No. 1490 of 1864 against one Mohiyodin on account of 
defendant’s share in a rozina allowance payable to Mohiyodin as kazu 
It was contended on defendant’s behalf that the arrears of the allowance, 
to which he had a claim under his decree against Mohiyodin, had been 
recovered by him before plaintiff’s darkhast was given, and, further, that 
the rozina allowance was paid to Mohiyodin for service as kazi, and that 
it was not liable to attachment and sale under s. 13 of Bombay Act III 
of 1874. This latter contention was upheld by both the lower Courts. 

It was urged before us by the appellant's pleader, (1) that the kazi's 
office was not an hereditary vatan under the Vatandars’ Act ;(2) that, even 
if it was held to be a vatan, the allowance in question was not appro- 
priated for the vatan service, and (3) that the decree sought to be attached 
Was passed before the Act, and could not be affected by its provisions. 
The respondent’s pleader urged, on the other hand, that the kazi's office 
was hereditary vatan ; that the original sanad rendered the allowance 
Don-transferable ; that the vatan is like the vriitit which latter 

bad been held to be not liable to attachment. He also [254] contended 
that plaintiff could not proceed with his darkhast^ as he had obtained no 
certificate under the Pensions Act. 

We are of opinion that both the lower Courts were in error in hold- 
ing that s. 13 of Bombay Act III of 1874 barred plaintiff’s right to attach 
the decree obtained by defendant against Mohiyodin. Plaintiff sought to 
attach and sell only the defendant’s interest under his decree which 
entitled him to receive annually a portion of the rczina allowance. The 
kazi s office has been held to be not an hereditary vatan — see Baba Kakaji 
Shet V. Nassaruddin (2). The office itself, or rather the power of appoint- 
ing kazis, was taken away by an express Act of the Legislature so far back 
as 1864, and though this Act has been since then modified by Act XII of 
1880, that amendment has in no way invested the office with the character 

of a hereditary service vatan under Bombay Act III of 1874. Admittedly, 

^fendant has no obligation of service imposed on him — see Nilkanthv- 
BasUnQa\Z), Mohiyodin acts as kazi, and it may be open to him, but not 
to the defendant, to urge that the allowance is appropriated as service: 
remuneration, and is uon-transferable. As regards the objection under 
? Pensions Act, it was not taken in the lower Courts, and we do not 
think that it is valid as against the plaintiff, inasmuch as he only seeks 
to attach the decree defendant had obtained against Mohivodin. That 
V.**®® passed before the Pensions Aot came into operation, and 
plaintiff 8 darkhast is not, therefore, barred by reason of his having obtained 
no cwtificate under a. 4; see Vajiram y. Ranchordji ll). 

4 - 1 , 4 - 1 ® reverse the decrees of the lower Courts and direct 

that plaintiff s darkhast should be duly executed according to the pro- 
visions of law in that behalf. Costs on respondent throughout. 

Decree reversed. 


(3) 9 B. 104. 
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[285] APPELLATE GIVIL. 

Before Sir Charles Sar^entf Kt., Chief Jn^’itice, and Mr. Justice Gandy. 

Dwarkojirav Baburav and another {Original Plaintiffs), 
Applicants v. Balkrishna Bhalchandra and others (Original 

Defendants), Opponents.'^ [6bh March, 1894.] 

Dekkhan Aariculturists' Relief Act {XVII of 1879). s. 2t — Suii by ngriculturi&t — 
Agriculturist also owner of the inam villages and a pensioner— 'In ome from villages 
owing to mortgage together with pension less than income from other sources — Defini- 
tion of agriculturist — Agriculturist. 

Whore an owner of inam villages, the revenue from which, together with bis 
inoome from other sources not agricultural, was greatly iu excess of the income 
be derived from agriculture, moitgaeed the inam villages, and thereby reduced the 
income actually received by him from non-agricultural sources to less than the 
income he derived from agriculture. 

Held, that although his income from the inam villages and from other sources 
not agricultural might together be sufficient for bis maintenance, nevertheless 
the construction of the definition of agriculturist given in the Act which is quite 
independent of any such quescion, could not be affected thereby, and that he 
must be deemed to e-ira the in'^ans of livelih ^od ” principally from agriculture 
and to bean agriculturist within the meaning of Act XVII of 1879 

[F., 36 B. 496 = 14 Bora L.R. 385=15 Ind. Cas. 827 ; Expl., 33 B. 376 = 11 Bom. L.R. 
342 = 2 Ind. Cas. 515.] 

[286] Application under the extraordinary jurisdiction of the 
High Court (s. 622 of the Civil Procedure Code, Act XIV of 1882) against 
the decision of Hao Bahadur B. D. Paranjpe, First Class Subordinate 
Judge of Satara. 

Plaintiffs Dwarkojirav and Bamrav Baburav Patankar instituted the 
present suit to redeem certain lands. They alleged that they were agri- 
oulturists within the provisions of the Dekkhan Agriculturists’ Belief Act 
(XVII of 1879), and they, therefore. in pursuance of the Government of 
India's Notification No. 3502, dated the 14bh October, 1885, t a^xed to 

* Application No. 162 of 1893 under the extraordinary jurisdiction. 

\ Section 2 of the Dekkhan Agrioulturiete’ Belief Act (Act XVII of 1879) : — 

2. In construing this Act, unless there is sometbiog repugnant in the subject or 
context, the following rules shall be observed, namely, 

— "Agrioulturist” shall be taken to mean a person who by himself, bis servants 
or tenants earns his livelihood wholly or principally by agriculture carried on within 
the limits of the said dietriots “(namely Poona, Bitara, Sholapur and Ahmadnagar)," or 
who ordinarily engages personally in agricultural labour within those limits. 

Explanations (a) An agriculturist who, without any intention ol changing his 
status as saoh, tempotarily ceases to earn hie livelihood or to engage personally in 
agricultural labour as aforesaid does not thereby cease to be an agriculturist within 
this definition. 

lb) An assignee of Government assessment or a mortgagee is not suoh an agrioul- 
tuiiet within this definition. 

find.— In Obapters II, III, IV and VI and in section sixty-nina the term “agti- 
oulturist* ** when used with reference to any euit or proceeding shall be deemed to inolude 
ft person who, when any liability incurred by him and forming the subject or part of 
the nibjeot of that snit or proceeding was so incurred, was an agriculturist as defined in 
the first rule. 

X The following is the material portion of the Government of India's Notification 
No. 8602, dated the lith Ootober, 1885 

* From 1st December, 1885, in the District of Satara the fees shall be reduced 
to one>hftlf in the cate of doonmenis speoified in the first and second schedules to the 
■aid Fees Aot annexed in the case of snits for the redemption of mortgaged pro- 
perty whan the plaintiff, or, when there are several plaintiffs, any one of the plaintiffs,. 

li an ii^iiltorist." 
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the plaint the Court-fees stamp which was equal in value to one-half of 
that which would havejieen ordinarily payable under the provisions of 
the Court Fees Act (VIT ot 1870). 

The defendants contended that the plaintiffs were not agriculturists 
as defined in Act XVII of 1879. 

The first plaintiff received from the Kolhapur State a monthly pen- 
sion of Rs. 33 and his mother Rs. 19, the yearly income from that source 
being Rs. 624. The plaintiff’s mother also received from another source a 
sum of Rs. 6 per mensem, being a yearly income of Rs. 72, The plaintiffs 
were also owners of certain villa^,es the revenue of which was considerable, 
but owing to mortgages on them they only yielded to the plaintiffs a sum 
of Rs. 333 per annum. 

The Subordinate Judge, who was of opinion that what goes to a 
man's creditors for the satisfaction of bis debts is as much his income as 
that which is actually received by him, found that the plaintiffs were not 
agriculturists as defined in the Dekkhan Agriculturists’ Relief Act, and 
that they did not earn their livelihood principally from agriculture, their 
income from sources [257] other than agriculture being in excess of the 
income derived from that source. He, therefore, directed the plaintiffs to 
make up the deficiency in the Court-fees stamp on the plaint, and 
adjourned the hearing to enable them to pay in the requisite stamp. 

The plaintiffs applied to the High Court under its extraordinary 
jurisdiction and obtained a rule nisi calling on the defendants to show 
cause why the order should not be set aside. 

Anderson (with D.A. Khare), for the applicants (original plaintiffs) in 
support of the rule. 

Lang (Advocate-General, with M.C, Apte)^ for the opponents (original 
defendants), appeared to show cause. 


JUDGMENT. 


Sargent, C. J. — The expression “earns his livelihood" can only 

mean obtains the means of maintaining himself.” At the present 

moment the inam villages, owing to the mortgage on them, only contribute 

Rs. 333 per annum towards the plaintiffs’ maintenance, that being the 

only sum which comes into their hands from that source. Therefore, even 

if the whole of the pension from the Kolhapur State were added to it, still 

the means of providing for the plaintiffs’ livelihood would be less than 

that derived from agriculture ; and, therefore, under those circumstances 

we think they must be deemed at the time of bringing the suit to obtain or, 

in other words, earn the means of livelihood" principally from agriculture. 

The fact that the 333, 624 and 72 Rs. might together be sufficient for the 

plaintiffs maintenance, cannot, in our opinion, affect the construction of 

fcbe definition of “agriculturist." which is quite independent of any such 
question. 


We must, therefore, in the exercise of our extraordinary jurisdiction, 

make the rule absolute and direct that the suit be tried under the Dekkhan 

Agriculturists’ Relief Act. The plaintiffs to have their costs of this 
Application. 


Buie made absolute. 


t 
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[258] APPELLATE CIVIL. 

Before Mr. Jardine and Mr. Justice Ranade. 

Nanohand {Original Plaintiff ) , Appellant v. ViTHO (Original Defendant), 

Respondent* [12th March, 1894.] 

Decree — Execution^ Application for execution of decree^Dismissal of the first appUca- 
tion^Aopeal from decree — Decree confirmed on appeal — Application for execution of 
appellate decree — Appellate decree is decree (o be executed — Former disynissal of 
application for execution of original decree does not bar execution of appellate decree 
' — Res yid\o^%^^Limitation^Second application for execution. 

Where the High Court confirms, oq appeal, the decree of a Subordinate Court, 
such confirmation has the same efiect as an order of reversal would have bad, in 
BO far as it leaves the decree of the High Court as the only decree which exists 
for the purpose of execution, and the decree of the lower Court becomes incorpo- 
rated with it 

On 23rd July, 1883, plaintiS obtained a decree for the redemption of certain 
lands, on payment within three months of the amount due to the mortgagee, 
which wae to be ascertained in execution proceedings. Against this decree the 
defendant appealed to the High Court. 

Pending the appeal, the plaintiff presented a darkhast for execution on the 4th 
October, 1888. This darkhast was dismissed, as the plaintiff failed to produce a 
copy of the mortgage-bond within the time allowed by the Court. The three 
montbe allowed by the decree for payment expired on the 23rd October. 1688. 

On 11th February, 1890, the High Court confirmed the decree, and on 
11th April. 1890, plaintiff presenced a fresh darkhast for execution. Both the 
lower Courts dismissed this darkhast on the ground that the dismissal of the first 
darkhast operated as res judicata. 

Held, that the plaintiff was entitled to execute the decree, and that his second 
darkhast was not barrel either by limitation or on the principle of res judicata. 

|R., 17 O.rj.J. 120=17 C.W.N. 467 = 18 Ind. Oas. 747 : 16 Bom.L.R 778 ] 

Thib was aa appeal from the decision of Rao Bahadur R.D. Paranjape, 
Eirsb Class Subordinate Judge of Ahmedoagar (with appellate powers), in 
appeal No. 54 of 1891. 

On 23rd July, 1888, the plaintitf (mortgagor) obtaioed a decree for 
redemption of certain lands on payment to defendant No. 3 of what might 
be due to him under his mortgage-bond. The decree directed that the 
amount due to defendant No. 3 should be ascertained at tbe time of 
execution and that tbe lands should be redeemed within three months. It 
also provided that if tbe lands were not redeemed within three months, 
the plaintiff's right of redemption would be for ever foreclosed. 

[309] On the 4th October, 1888, the plaintiff presented his first Jar- 
Mast for execution (No. 440 of 1888). On receiving the darkhast the 
Oourt fixed a day for taking evidence and for ascertaining the amount of 
tbe mortgage-debt. 

On the 6th September, 1889, tbe Court dismissed Voq darkhast for tbe 

following reasons ; — 

A copy of the mortgage-bond is not produced, though two adjourn- 
ments wete given on tbe applications of Waman Trimbak. Without tbe 
mortgage-bond the Oonrt is unable to make up tbe account of tbe 
ibortgage-debt. So thedarXihait is dismissed." 

Jja tbe meantime tbe mortgagee (defendant No. 3) had preferred an 
appeal to the High .Oonrt against the original decree of tbe 23rd July, 
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1888. Tbe Higb Court; confirmed the decree with coats on 11th February, 
1890. 

Thereupon tbe plaintiff applied by darkhast No. 129 of 1890 on the 
11th April, 1890, for execution of the appellate decree of the high Court. 

This darkhast was rejected by both the lower Courts on the ground 
that it was barred by the dismissal of tbe darkhast ou the principle of 
res judicata. 

Against this decision the decree-holder appealed to the High Court. 

Dhondu M Sanzgiri, for appellant. — The decree which we now seek 
to enforce is tbe decree of the Higb Court and not that of the lower Court. 
The High Court’s decree is the only decree capable of execution — SakhaU 
chand v. Velchand (1) ; Shivial v. Jumakial (2) ; Muhammad SuJaiman 
Khan v. Muhammad Yar Khan (3) ; Daulat v. Bhukandas (4). Limitation 
counts from tbe date of tbe High Court’s decree. Our darkhast is, there- 
fore. not time barred. Tbe lower Courts wrongly held that tbe order dis- 
missing the first darkhast operates as res judicata. That darkhast was 
not disposed of on tbe merits. It was an application for execution of tbe 
first Court's decree. The present is an application for execution of the 
High Court’s decree. It is, therefore, not barred [260] by the first dar- 
khast. Eofers to Rupchand v. Shamsh'Ul-Jehan (5) and Patloji v. Ganu(S)» 

Mahadev G. Apte, for respondent. — Tbe question in the present case 
is not whether the appellant could have executed tbe Higb Court’s decree, 
but whether be could ignore and disregard tbe execution proceedings taken 
under his first darkhast. Pending tbe appeal to the High Court, execution 
of the first Court’s decree bad not been stayed. The decree-holder applied 
for execution of the decree, and failed. He cannot re-open the same matter 
by presenting another application. The order passed on the first darkhast 
operates ^^res judicata — Mungul Perskad Dichit v. Grija Kant (7) ; Baron 
Forester v. The Secretary of State for India ^8) ; Sheik Sudan v. Ramch- 
andra (9). Tbe High Court decree can only give a fresh starting point 
about costs. Except on tbe question of costs awarded by tbe High Court, 
the present darkhast is barred. 


JUDGMENT. 

Eanade, J. — In this case, both the lower Courts appear to have, 
assumed that the appellant plaintiff's darkhast No. 440 of 1888, and his, 
present darkhast No. 129 of 1890, related to the execution of tbe same 
decree, and that in consequence the order of dismissal passed on the 
darkhast of 1888 operated as res judicata^ and barred the entertainment of 
the present darkhast proceedings. The fact, however, appears to bo that 
the decree sought to be executed in 1888 was the decree of tbe District; 
Court in appeal No. 68 of 1887 ; while the present execution proceedings 
relate to the decree of the High Court which was passed subsequently to 
the disposal of tbe first darkhast. This point was brought to the notice 

Court, but was passed over by it, presumably beoaose 
the High Court confirmed the decree of the District Court. Such 
confirmation, however, it has been ruled, has the same effect as an order, 
of reversal would have had. in so far as it leaves the decree of the Higb; 
Court as the only decree which exists for the purpose of execution, and 
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the decree of the lower Court becomes incorporated with it. See Sakhal- 
chand V. Nelchand (1) and Muhammad Sulaiman Khan v. Muhammad Yar 
Khan (2). 

[261] The respondents' pleader admitted the correctness of this view, 
but Urged that as the two darkkasts of 1888 and 1890 covered the same 
ground of relief, the dismissal of the first dnrkhast barred the entertain- 
ment of the second darkhast, except in the matter of the costs. We 
cannot accept this contention of the respondents. Apparently the first 
darkhast was not proceeded with, because the respondents in the decree of 
the pistriot Court had preferred a second appeal from that decree. Both 
parties must be held equally bound or equally benefited by the result of 
this second appeal, and if the original respondents would have become 
entitled to execute the decree of the High Courc in case it had reversed the 
decision of the lower Courts, we do not see any reason which prevents the 
present apnellant from claiming his right to execute the decree of the High 
Court in his favour. The proceedings of 1888 had no reference to that 
decree, and the order of dismissal passed thereon had, therefore, no opera- 
tion as regards the appellant’s right to seek execution of the decree in 
his favour. If the appellant has a right to execute this decree, there is 
admittedly no room for the objection about limitation. 

We accordingly reverse the order of dismissal passed by the lower 
appellate Court, and direct the Court of the Subordinate Judge at Parner 
to proceed with the execution of the High Court’s decree. All costs on 
respondents. 

Decree reversed. 

19 B. 261. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 

KeshavLAL BecHAR (OrtQinal Defendant), Appellant v. Pitam- 

BBRDAS TribhUVANDAS {Ongmal Plaintiff), Respondent.* 

[12th March, 1894.] 

Decree — Execution — Limiiation Act {XVof 1877i, art. 179, cl. i-^Step-in-aid of execu- 
tion— Civil Procedure Code (Act XIV of 1882;, s. Application for execution, 

A obtained a decree against B upon an award, which directed that the eum of 
Rs. 1,640 awarded to A should be recovered with interest by attachmeaT; of the 
mortgaged property and not by sale, except in case of its being held that the 
property was not liable to attachmeot. 

[262] On 12th Ootober, 1874, A applied for execution of the decree, and there- 
upon the mortgaged property was attached and placed under the management of 
the Ooltecbor, who paid the prooeeJs from time to time into Court till 1891. The 
Court paid the proceeds to A on 25th February, 1876, 5th February, 1877, aad 
7th October, 1877. 

Iq 1678, A being dead, hia son C applied to the Court to be made a party to 
the record and to be allowed to oootiane the execution proceedings. 

In 1660 0 applied to the Court under b. 246 of tbe Code of Civil Procedure 
(Act XIV of 1862) to issue notice to D, as B’s heir aod legal regrosentative, to 
show cause why tbe decree should not be executed against him. D did not appear, 
and 80 ex parte order was passed for exeoasion to proceed as against him. 

I 

* Second Appeal No. 582 of 1893. 

(1)18B. 208. (2) 11 A. 267. 
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The Collector continued in management till 5th February, 1892, when the 
application {darkhast) of 1874 was withdrawn and a fresh application was made 
by C on 12th June, 1892. 

D resisted on the ground that the application was time-barred under art, 179 
of the Limitation Act (XV of 1877). 

Held, that the application was not barred by limitation, as the execution pro- 
ceedinge under the darkhast of 1874 were continuously going on during the 
whole period that the Collecioc’s management lasted under the orders of the 
Court, and as each year’s payment received by the decree-holder was but a par- 
tial step-in-aid of execution of the decree. 

Held, further, that the applications made by C in 1978 and 1880 were also 
“ steps-in-aid of execution ” within the meaning of act. 179, cl. 4 of the Limita- 
tion (Act XV of 1877). 

[B., 22 B. 340; 22 B. 722 ; 11 C.P.L R. 161 ; 8 Ind. Cas. 377 = 13 O.C. 303 ; 76 P.R. 
1904=132 P.L.R. 1904.3 

Second appeal from the decision of Gilmour McOorkell, District 
Judge of Ahmedabad, in appeal No. 404 of 1892. 

The sole question argued at the hearing of the appeal was whether the 
plaintiff's dharkhest or application for execution of a decree was barred by 
limitation. 

On the 26th January, 1874, one Tribhuvan Jebha obtained a decree in 
terms of an award, which directed that the defendant Bechar should pay 
him the sum of Rs. 1,840 ; that the said sum was not to carry interest if 
paid within one year, and that after that period it was to be recovered with 
interest at 6 per cent, per annum, by attachment of the mortgaged property, 
which property was, however, not to be sold unless it was held that it was 
not liable to attachment. 

On the 12th October, 1874, Tribhuvan applied for execution of this 
decree. The mortgaged property was attached and placed under the 
management of the Collector, who from time to time paid the income into 
Court up to 1891. 

[263] Tribhuvan received payments from the Court in part satisfaction 
of the decree on 25th February, 1876, 5th February, 1877, and 7bh October, 
1877, respectively. 

In January, 1878. Tribhuvan having died, his son Pitamberdas applied 
to the Court to be made a party on the record, and to have the money levied 
and paid to him. 

In 1880, Pitamberdas applied to the Court under s. 248 of the Code of 
Civil Procedure (Act XIV of 1882) to issue notice to the present defendant, 
as Bechar’s heir and legal representative, to show cause why the decree 
should nob be executed against him. On his application an ex parte order 
was passed that execution should proceed as prayed for. 

The Collector’s management accordingly continued till 5th February, 
1892, when the darhkast of 1874 was withdrawn. The present darkhast 
was filed on 12th June. 1892. 

The defendant resisted this darkhast on the ground that it was barred 
by limitation both under s. 230 of the Code of Civil Procedure (Act XIV of 
1882) and under art. 179 of the Limitation Act (XV of 1877). 

The Court of first iustauce held that it was barred under art. 179 of 
the Limitation Act (XV of 1877). 

On appeal the District Judge was of opinion that the darkhast 
not barred either under s. 230 of the Civil Procedure Code or under 
art. 179 of Act XV of 1877. He, therefore, reversed the first Court's order 
and directed execution to issue. 
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Against this decision the present appeal was preferred to the High 1894 
Court. March 12 . 

Govardkanram M. Tripatki, for appellant. 

Bhaishankar Nanabhai^ for respondent. Appel- 

The following authorities were referred to in argument : — Prabhacara- LATE 

TOW V. Potannah (1) ; Ghunder Goomar Roy v. Bhogobutty (2) Unnoda CIVIL. 
Persad Roy v. Skeikh Koorpan Ally (3) ; Hem Ghunder Ghoiodhry v. Brojo 
Soondury Debee (4) ; Fazal Imam v. [264] Metia Singh (6) ; Gunga Pershad 1® • 

Bhoomick v, Debi Sundari Dabia (6) j Toree Mahomed v. Mahomed 
Mabood Bux (7) ; Jibhai Mahipati v. Parbhu Bapu (8) ; Jamnadas v. 

Lalitaram (9) ; Mungul Pershad Diehit v. Grija Kant (10) ; Manjiinath 
Badrabhat v. Venkatesh Govind (11) ; Sher Singh v. Daya Ram (12); 

Dalickand Bhudar v. Bai Shivkar (13) ; Venkataraynlu v. Narasimha (14) ; 

Paran Singh v. Jawahir Singh (15) ; Jogesh Prokash v. Kalee Goomar 
Roy (16) ; Govind SUanbhog v. Appaya (17) ; Nukanna v. Ramasami (18) ; 

Chowdhry Paroosh Ramdas v. Kali Puddo Banerjee (19). 

JUDGMENT. 

Jardinb, J. — In this case the chief point that was argued before us 
related to the question of limitation. 

The undisputed facts of the case are : Tribhuvan and Bechar, fathers 
respectively of the parties to the present execution proceedings, agreed 
to a private award, which was duly filed in Court on 26th January, 1874. 

Plaintiff’s father Tribhuvan gave darkhast No. 1791 of 1874, on 12th 
October, 1874, and the execution work was transferred to the Collector, 
who attached the defendant’s san- mortgaged property in the terms of the 
award, and paid over the proceeds from time to time in Court down 
to 1891. The Collector’s management continued till 5th February, 1892, 
when the darkhast of 1874 was disposed of, and a fresh darkhast No. 570 
of 1892 was given on 12th June, 1892. 

The contention of the appellant'defendant in both the lower Courts 
was that the darkhast of 1892 was time-barred under s. 230, Civil Procedure 
Code, und art. 179 of the Limitation Act. The Court of first instance 
held that the darkhast was not barred under s. 230, but that it was 
barred under art. 179 of Act XV of 1877. The District Judge held 
that the darkhast was not time barred either under s. 230 or art. 179. 

In the appeal before us, the appellant urges that the darkhast of 1692 
[266] was barred by limitation, chiefly under art. 179. The objection of 
the bar under s. 230 was not seriously pressed in the argument of the 
appellant’s pleader. 

It was urged by Mr. Govardhanram that as the decree was passed in 
January, 1874, and the first darkhast was given on 12th October, 1874, 
the second darkhast ought to have been given before 12th October, 1877, 
under art. 179 of Act XV of 1877, which came into operation in July, 

1877. He urged, further, that the payments received by the plaintiff of 
the proceeds of the property under the Collector's management from 1874 
to 1891 did not prevent the bar of limitation from being operative, and 
that there were no applications made or steps taken by plaintiff to keep 
alive his right of execution under the decree. It was finally contended 
that the plaintiff's right to execute bis decree being once lost in 1877 


(1) a M. 1. 

19) 8 0. 386. 

(8) 3 C. 516. 

(4) 6 G. 89. 

(S) 10 0. 540. 

(6) 11 0. 937. 

(7) 9 C. 730. 

(8) 1 B. 59. 

191 9 B. 394. 

(10) 8 I. A. 198. 

(11) 6 B. 54. 

(13) IS A. 664. 

(18) 16 3. 949. 
(17) 5B. 246. 

(14) 9 M. 174. 
(18) 9 M. 918. 

(16) 6 A. 366. 

(19) 17 C. 63. 
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189i could not be revived by the change in the law in 1879 which introduced 
March i2, s. 325- A, on which the lower Court of appeal has relied in support of its 
““ view. 

Appel- On respondeot’s behalf it was contended by Mr. Bhaishankar that 

LATE verbal applications had been made by the plaintiff to the Court before the 
Civil, moneys received from the Collector were paid over to plaintiff, that these 

— ' verbal applications were as good as written, and these applications and 

19 B. 261. receipts of money were steps-in-aid of execution, which enlarged the period 

of limitation. It w'as further urged that in January, 1878, plaintiff, as 
heir of deceased Tribhuvan, had applied to be made a party to the record, 
and allowed to continue the execution proceedings, and that in February 
and September, 1880, written applications were made to the Court by 
plaintiff to issue notice to the present defendant under s. 248, and to adjust 
the interest accounts. These applications, it was contended, saved the 
darkhast from being time-barred, and that since the Act of 1879, s. 326-A 
entitled plaintiff to exclude from computation the time during which the 
defendant's property was under the management of the Collector, and, 
lastly, that defendant was estopped from raising this contention in 1893 
when he failed to urge it in 1880. 

After a careful consideration of the authorities cited on both 
sides, and the fuller statement of facts placed before us by the [266] 
respondent’s pleader, we feel satisfied that the contentions of the 
appellant in this case must be disallowed. In considering the true 
character of the payments of the proceeds received by the decree-holder, 
it is necessary to bear in mind the particular circumstances of this case. 
The attaobment in this case was not so much an order of Court, as 
an enforcement of the particular agreement arrived at with the consent 
of the parties in the arbitrator’s award. That award directed that the 
sum found due and awarded to plaintiff (Rs. 1,840) should be paid by 
defendant in one year, and that during that period it should carry no inter- 
est, and that after that time, plaintiff should receive 6 per cent, interest, 
and recover the sum due to him by the attachment of the san-mortgaged 
property, which property was, however, not to be sold except in case of 
its being held to be not liable to attachment. The decree, therefore, in 
express terms directed that the sum found due with interest should be 
recovered by the attachment of the property of the defendant, and not by 
sale. The parties appear to have expressly contemplated that the debt 
should be satisfied by a long-continued sequestration of the profits, and 
the Collector s management under the Court’s order only gave effect to 
this private arrangement. The arrangement was meant to protect the 
debtor from the risk of losing his property altogether by sale. There are 
always a few darkhasts in all Courts when such permanent or long-period 
attachments have to be made (see Mahadajt v. Krishtaji (1) and Jamnadas 
V. I/alitaram (2)), and s. 325-A has been expressly enacted to remove all 
doubts as to the legality of such long sequestrations. There is nothing 
in the law which requires that the execution of a decree may not continue 
for a period of years till the debt is satisfied. 

This peculiar nature of the arrangemeut between the parties furnishes 
a satisfactory explanation why both parties remained quiet for the whole 
period of eighteen years (1874—1892). The cases— He?n Ghunder v. Brojo 
Soondiiry (3), Toree Mahomed v. Mahomed Mabood (4), Fazal 
V. Metta Singh (5), and Gunga [267] Pershad v. Debi Sundati (6) — cited 

(1) P. J. (1875) p. 2a3. (2) 2 B. 294. (3) 8 0; 89. 

(4) 9 0.730. (5) 10 0.549. (6)11 0 . 237. 
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by the appellant's pleader, in which it was ruled that the mere receipt of 
money by the decree- holder, or payment of batta by him in Court, does 
not extend the period of limitation, have, therefore, no application in the 
present case. They were all cases of mere money decrees, in which the 
execution by attachment was never intended to be a permanent arrange- 
ment. Mere receipt of money under such circumstances is not a step-in- 
aid of execution, but the present case is clearly distinguishable from 
such single acts. Here the payments were made almost every year up to 
1886, and it cannot be presumed that plaintiff took no steps to move 
the Court in this behalf. It was not necessary — Maneklal v. Nasia (1), 
Amarsingk v. Tika (2) — that these applications should be in writing. 
They may be verbal. There have been rulings in Nukanna v. Bamasami (3), 
Varan Singh v. Jawahtr Singh (4), Jogesh Prokash v. Kalee Coomar (5) 
and Chowdhry Paroosk Bamdas v. Kali Puddo (6) that, under certain 
circumstances, applications made by the judgment-creditor to receive the 
proceeds of the attached property in part execution of the decree do extend 
the period of limitation, as being steps-in-aid of execution. Of course, ineffec- 
tive or informal attempts will not be deemed sufficient for such a purpose — 
Jibhai Mahipati v. Parbhu Bapu(7) &nd Prabhacararoiv v.Potannah (8) ; but 
there is no suggestion here that the attachment was ineffectual, or the 
payments from year to year anything but a bona fide execution of the 
decree — Shankar Bisto v. Narsinghrao (9). 

I 

Under these circumstances we must hold that the execution work of 
the first darA/iasi of 1874 was continuously going on during the whole 
period that the Collector’s management lasted under the orders of Court, 
and that each year’s payment received by plaintiff was only a partial 
step-in-aid of execution of the decree — Maneklal v. Nasia (1) and Ambica 
Pershad v. [2683 Surdhari Lai (10). There appear bo have been three such 
payments on 25th February, 1876, 5bh February, 1877, and on 7fch 
October, 1977. From 1878 there is admittedly no difBculby. In January, 
1878, the original plaintiff being dead, bis son, the present respondent, 
applied to be made a party to the record and to have money levied and 
paid, and such an application has been held to be a step-in-aid of 
execution — Govind Shanhhog v. Apvaya{\\). In 1880 he again applied 
to the Court to issue notice under s. 248 to defendant as heir to his 
deceased father, and to require him to adjust the interest account. This 
application was clearly a step-in-aid of execution, since the date Act XII 
of 1879, 8. 325-A, came into operation, and there is admittedly no 
difficulty either under s. 230, Civil Procedure Code, or art. 179 of Act XV 
of 1877. 

It may also be observed that the question as to whether the plaintiff’s 
claim was or was no** time-barred before, 1878, appears to have been 
expressly decided in November, 1880, by the Court of first instance after 
serving defendant with notice to show cause against plaintiff’s application. 
It may fairly be questioned whether it is open to the defendant now after 
twelve years to raise this objection, which he should have raised in 1880 
— Dalichand Bhudar v. Bai Shivkar (12). If defendant chose to allow the 
order in 1880 to be passed against him ex parte, he cannot claim the 
right to urge this objection now. On the whole, we feel satisfied, on the 


(1) 16 B. 406. (2) 8 A. 189. (8) 2 M. 9l8.. (4) 6 A. 366. 

(61 8 W. R. 274. ’ (61 17 0. 63. (7) 1 B. 89. (8) 2 M. 1. 

(9) 11 B. 467. (10) 10 a. 861. (11) 6 B. 216. (12) 16 B. 242. 
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authorities, that the decision of the lower appellate Court is correct, and 
we accordingly reject tho appeal, and confirm the order of the District 
Judge. Costs on the appellant. 

Order confirmed* 


19 B. 269. 

[269] APPELLATE CIVIL. 

Before Sir Charles Sargent, EL, Chief Justice, and Mr. Justice Candy. 

Anant Ramrav {Original Defendant), Appellant v. GOPAL Balvant 
{Origmal Plainti^), Bespondent.* [I3bh March, 1894.] 

Hindu lamxly— Joint family properly— Injunction — lyiiunction obtained by one member 
of a joint family against another, when granted. 

In disputes between members of a joint Hinda family with respect to joint 
property, the exercise of the Court’s jurisdiction to grant relief by injunotion 
should be confined to acts of waste, illegitimate use of the family property, or 
acts amounting to ouster. 

[P., 29 C. 500; R.. 23 B. 144; 11 G.L.J. 189 = 5 Ind. Gas. 171.] 

Second appeal from the decision of T. Hart-Davies, Acting District 
Judge of Ahmednagar, reversing the decree of Bao Saheb Dinanath A. Dalvi, 
Second Glass Subordinate Judge of Parner. 

The plaintiff and defendant were members of a joint Hindu family. 
The plaintiff sued to recover joint possession with the defendant of the 
door of a certain house, and for an injunction against the defendant, who 
(he alleged) obstructed his use of the door. He alleged that he and the 
defendant were owners of the house in equal shares ; and that the door 
was jointly used by both of them. 

The defendant pleaded that the plaintiff was not entitled to an 
injunction, and that his remedy lay in a suit for partition. 

The Subordinate Judge dismissed the claim, holding that the suit 
was one virtually for partition, and that the plaintiff was not entitled to 
succeed, as all the family property had not been brought into hotch-pot. 

On appeal the Judge held that one member of an undivided Hinda 
family can get an injunction against another who caused obstruction. He, 
therefore, reversed the decree and allowed the claim. 

The defendant preferred a second appeal. 

Dhondu M. Sanzgiri, for the appellant (defendant). — An injunction 
cannot be granted to one co-parcener against another. The aggrieved 
party can seek redress by bringing a suit for partition — Balaji Anani v. 
Ganesh Janardan (l) Watson and Gompany y . Bamchand DttW(2). A 
complete remedy, namely a suit for [270] partition, being open to the 
plaintiff, he is not entitled to an injunotion under a. 56 of the Specific 
Belief Act (I of 1877). 

Dafi Ahaji Khare, for the respondent (plaintiff). — There is no author- 
ity to show that in a joint family an injunction cannot be granted. 
Although a suit for partition would be a remedy, that cannot prevent one 
member from obtaining fl,n injunction against another. There is only one 
door through which both the portions of the house can be approached. 


• Second Appeal No. 452 ol 1892. 

(1) 5 B. 600. (2) 18 0. 10. 
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The defendant has shut the door by putting a look over it, and the plaintiff 
is thus prevented from using his portion of the house — Skeo Pershad Sing 
V. Leelak Singh (l) ; Lloyd v. Sogra (2) ; Bapuji v. Mansukhram (3). 

JUDGMENT. 

Sargent, C.J. — The exercise of the Court’s jurisdiction to grant 
relief by injunction must, it is plain, in disputes between members of a 
Hindu family, be attended from their very nature with great difficulty. 
However, we do not tbink that there would be any practical objection to 
the Court interfering by injunction in those particular cases in which, as 
between tenants-in-common, the Court grants that form of relief. Follow- 
ing the practice of a Court of Equity in England, that would be confined 
bo acts of waste, illegitimate use of the family property, or acts amounting 
to ouster. See Bapuji v. Mansukhram (3). This would appear to have 
been the opinion of Phear, J., as regards illegitimate use of the property. 
See Sheo Pershad Sing v. Leelah Singh (1). In the present case, assuming 
that the plaintiff was in possession and enjoyment of portion of the house 
before the door was closed, and that the only ingress to that portion was 
by the door, the closing of it would amount to ouster. 

As there is no distinct finding on these issues, we must send down 
the case to the District Court for findings on the following issues : — 

1. Was the plaintiff in enjoyment of the portion of the house as 
claimed by him in bis plaint when the door in question was closed by 

• the defendant ? 

2. Was the door the only mode of ingress to that portion ? 

Finding to be transmitted to this Court within two months. 

Issues sent down. 


19 B. 271. 

% 

[271] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 

Ramchandra Shankarbava Dravid {Original Plaintiff), 
Appellant v. Kashin ath Nakayan Dravid and others {Original 

Defendants), Respondents.^ [I5bh March, 1894} 

Religious endovments^ Tcmple-^Manager — Alienations by manager — Necessity, 

'Giants of permaoeot uoder-tenures fluoh as mirasi. putni, mokurruri, grants 
by managers of endowed temple lands, are not void if made for a neoeseary pur- 
pose. Where lands belonging to a temple were granted in miros by the manager 
of the temple, but not for a necessary purpose, and tbe successor of the grantor 
sued to ojeot tbe assignee of the grantee. 

Held, that ’the efieot of suoh a grant was to enable the grantee to hold tbe 
lands daring the lifetime of tbe grantor, but would not confer on him any title 
binding on the sucoesaor in tbe managemeut of the temple lands- 

CF., 18 Iqd. Oas. 686;R,. 16 O.L.J, 849 = 17 O.W.N. 873 = 16 Ind. Qae. 927.] 

Second ARPBAL from the decision of J. W. Walker, Diatriofc Judge of 
Satara, oonfirmiog the decree of Eao Sabeb S. B. Upasaui, Joint Sub- 
ordinate Judge of Satara. 

Suit to recover poasesBion of lands and for deolaration of title as 
m anager. 

* Second Appeal No. 699 of 1892, 

. (1) 90 W. B. 160. (9) 96 W. R. 813. (3) F. J. (1893) 669. 
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1894 The plaintiff’s father Sbankarbava as manager of the temple of 

.March I5. Yavteshvar granted the land in qaestion for building sites at hsed rents 

to certain European residents about forty years before the date of this suit. 
Appel* Bungalows were built and occupied, and in the year 1867 the lands with 
LATE the buildings thereon were s6ld to one Krishnaji Limaye, who in 1884 
Civil, sold them to the defendants. Meantime the original grantor Shankarbava 

had died in 1880 and his son the plaintiff had succeeded him as manager 

19 B, 271. of the temple. In 1886 the plaintiff brought this suit to recover posses- 
sion of the lands and for mesne orohts. 

The defendant pleaded [inter alia) that he had the right of occupancy, 
that the plaintiff’s only right was to the rents, and that the suit was 
barred by limitation. 

The lower Courts rejected the plaintiff’s claim, holding that the 
defendant had a right of perpetual tenancy. 

The plaintiff preferred a second appeal. 

[272] Da^i Ahaji Khare, for the appellant (plaintiff). — It is settled 
that a manager of temple property cannot nermanently alienate it except 
in the case of absolute necessity — Komvur Doorga Nath v. Ram Chunder{l)\ 
Tahboonissa v. Koomar Sham (2). Here absolute necessity is not shown, 
nor IS it even pleaded. Alienations of temple property by a manager stand 
good only during the lifetime of the grantor, and after his death come to an 
end— West and Buhler (3rd ed.). p. 557 ; Bhagu v. Byramji (3). Further, 
the grant was made for the purpose of erecting buildings. Tbe buildings 
which were erected have fallen, and the lands are now cultivated. The 
buildings having disappeared, the grant must be set aside. 

Mahadev B. Chaubal, for the respondent (defendant). — Shankarbava, 
who made the grant, died in the year 1880, and since then plaintiff’s 
management began. Most of the lands were brought under cultivation by 
us in 1884. and we have paid rent to the plaintiff. Tbe plaintiff bas 
confirmed the grant by accepting the rent from us, and he is now estopped 
from disputing its validity, 

JUDGMENT. 

Sargent, C.J. — The authorities show that permanent under-tenures, 
such as mirasi, putni and mokurrari grants, by managers of endowed 
temple lands, are not void if made for a necessary purpose — Konwur 
Doorga Nath v. Ram Chunder (1); Tahboonissa v. Koomar Sham (2), It is 
no part of the defendants' case that themiras grant in question was fora 
necessary purpose, nor is there any evidence in the case which even points 
to this having been the cause of the grant, although it may establish that 
the rent reserved was a proper one. 

The effect of such a grant according to the decisions in ArruthMissef 
V. ^4) and Bhagzi v. Byramji (3) would be to enable the grantee 

to hold the lands during the life of the grantor Shankarbava, but would 

nob confer on him any title binding on his successor in the management 
of the temple lands. 

As the District Judge held that the miras granted was valid and 
binding on the plaintiff, we must reverse the decree and send [273] back 
the case for a fresh decision, bub we think it is necessary for a satisfactory 
decision on the rights of the parties, having regard bo the manner in which 


(1) 4 I.A. 62. (2) 15W. R. 228. 


(3) P.J. (1892), 39. 
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the case has beSQ tried, that an issue should be raised as to whether any- 
tbiog hfts ocourrsd sidcb th© death of the previous ujaneger which would 
give a^legal right to the defendant to continue to hold the laud during the 
plaintiff's life-time. Oosts to follow the result. 

Decree reversed and case sent back. 


19 B. 273. 

APPELLATE CIVIL. 

Before Bit Gharles SaxQent^ Kt.^ Chief Justice, and Mr. Justice Candy, 
Ambashankar Habprasad iPlamtifi) V. Sayad Ali Rasul 

AND ANOTHER {Defendanis)J [19th March, 1894.j 

Mehomedanlaw-^ddonry due by a deceased Mahonifdan—Suii by a creditor against 
only one cf the heirs of the deceased— Practice— Procedure. 

A suit for money due by a deceased M^homedan lies against one of bis heirs in 
respeot of his share in the property left by the deceased, though it may not bind 
the share of another heir. 

<?Udere— Whether, there having been no division of the estate, the share of the 
; heir sued is liable for the whole debt of the deceased. 

Reference by Khan Bahadur B. E. Modi, Judge of the Court of 
Small Causes at Broach, under a. 617 of the Civil Procedure Code (Act 
XIV of 1882). 

The plaintiff sued in the Court of the Small Causes at Broach to 
recover the amount due on a bond executed in his favour by Raaul Karim 
and Jamiatram Sobbaram. He sought to recover the amount from Jamiat- 
ram personally and from the estate of Rasul Karim who was dead. The 
case came on for hearing on the 3rd October, 1893, and the defendant 
Bayad Ali, the son and heir of Rasul Karim, deceased, was examined as 
a witness, and admitted the bond. In his evidence he stated that the 
deceased bad left behind him (among other relatives) a widow, who, accord- 
ing to Mahomedan law, being interested as a sharer in the property of the 
deceased, ought to have been joined as a co-defendant in the suit. As the 
cause of action had arisen on the [274] 26th September, 1890, the plaint- 
iff 8 suit against her would have been time-barred if she had then (/.c., on 
3rd October, 1.893) been added as a party. The plaintiff, therefore, asked 
the Court to pass a decree against the share of the defendant Sayad Ali 
alone, and not against the entire estate of the deceased as prayed for in the 
plaint. The point then arose as to whether such a decree could be passed, 
and the Judge submitted the following question to the High Court : — 

Whether, when the original debtor is dead, the creditor, in bringing 
a suit, is or is not bound to bring all the heirs or representatives on the 
record, and whether it is allowable for him to ask for a decree against one 
heir only to the extent of the share represented by him." 

The Judge was of opinion that a decree could not be passed against a 
part only of the deceased's estate, that the entire estate should be repre- 
sented, and that the omission of some of the heirs was fatal to the claim. 

Kalahhai Dalluhhai (amicus curice), for the plaintiff. — We contend that 
a decree should be passed against the entire estate of the deceased, because 

paid there can be no shares. The whole estate would 
DO uvfded Into different shares* after the debts of the deceased are paid 
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off, becausa the entire estate is liable for the debt and not any particular 
portion of it. Even if the widow be now joined, still our remedy against 
the estate would not be barred, because under s. 22, para. 1, of the 
Limitation Act (XV of 1877) only the personal remedy against the added 
defendants is barred, but not the reoiedy against the property. The question 
as to the joinder of the widow was not raised by the defence. It was 
during the hearing that it was ascertained that the deceased had left a 
widow, and it was then that the question of making her a party was raised 
by the Court. The question having been raised by the Court, the point of 
limitation cannot arise — Khadir Mohidin v. Eavia Naik (1). In any case 
the plaintiff is entitled to proceed against the defendant Sayad Ali, who 
is in possession of the property ; it does not matter whether our claim 
against the widow is barred or nob. 

[275] Vasudeo G. Bhandarkar (amicus curice), for the defendant. — 
When an owner of property dies, each of his heirs gets an interest in it. 
The vesting of that interest is nob postponed until the debts of the deceased 
have been paid. In order that a decree should be passed against a 
co-sharer, he must be in possession of his share of the property. The 
plaintiff here seeks to recover the debt from the property of the deceased, 
but he cannot succeed, because he has nob brought on the record all the 
persons interested in the property. The following cases were referred to; 
— Tlamir Singh v. Mussummat Zakia (2), Pirthi Pal Singh v. Husaini 
Jan (3), Jafri Begam v. Amir Aluhainmad (4), Bussunteram Marwary v. 
Kamaluddin Ahmed (5). 

Kalahhai Lallubhai in reply. 

JUDGMENT. 

Sargent, C.J. — "We agree in the decision of the majority of the 
Judges in Assamathem Nessa Bibee v. Roy Lutckmeeput Singh (6) which 
was approved of by Mahmood, J., in Jafri Begam v. Amir Muhammad 
Khan (4), that the suit against Sayad Ali, although it could not proceed 
so as to bind the widow’s share, would still lie against Sayad Ali in respect 
of his share in the property of Rasul. 

A question may arise whether, there having been no division, bis 
share in the property would be liable for the whole debt. That question 
has nob been referred to us, but we may refer the Small Cause Court Judge 
to Bussunteram v. Kamaludin (5) and Pirthi Pal Singh v. Husaini Jan (3) 
to assist him in arriving at a conclusion. 

Order accordingly. 


(1) 17 M. 12. (2) 1 A. 57. (3) 4 A. 361. 

(4) 7 A. 822 (827). (5) 11 C. 421. (6) 4 0. 142. 
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[276] APPELLATE CIVIL. 27. 

Before Mr. Justice Jardine and Mr, Justice Banade. Appel- 

late 

Aba bin Khesaji {Original Defendant No. 2), Appellant v. CIVIL. 

DhonDU Bai {Original Plaintift), Respondent.* 

[27fch March, 1894.] 19 B. 276. 


Decree— ^Execulicn of decree — Death of judgment-debtor after attachment but before sale 
in execution — Sate without legal representative of judgment-debtor being made a 
party ^Effect of such omission on validity of sale — Civil Procedure Code [Act XIV 
of 1882), ss, 311, 316 — Practice — Procedure. 

Tukaiam obtained a decree against one Subhankhan, and in execution attached 
certain land which Subbankban bad previously mortgaged to Krishnaji. O.o the 
11th Jane, 1877, a warrant for sale was issued followed by the usual proclama- 
tion. Subhankhan died on the 27th September, 1877, and a few days afterwards, 
vie,, on the 3rd October, 1876. the sale took place without any notice being given 
to Dhondu Bai, who was the heir and legal representative of Subhankhan, who, 
however, came to know of it shortly after. Tukaram. the decree-holder, pureba* 
sed the land at the sale, and in 1883, sold it to Aba, who redeemed the mortgage 
from Krishnaji and took possession, la 1891 Dhondu Bai, as heir and legal 
representative of Sabhankhan, brought this suit claiming to redeem the mortgage, 
She made Krishnaji (original mortgagee) and Aba (the purchaser) parties to the 
suit. She contended that the sale in execution was bad, having taken place after 
the death of the judgment-debtor and without his legal representative having 
been placed on the record. 

Held, that the plaintifi was not entitled to redeem. 

Per Jardine, J. — As no "substantial injury” was alleged to have resulted by 
reason of the plaintifi nob having been brought on the record of the execution 
proceedings immediately on the death of the judgment-debtor and before the sale 
took place, the purchaser acquired a valid title under s. 316 of the Code of Civil 
Procedure (Act XLV of 1832). 

Per RANADE, J. — The omission to join the name of the representative of the 
deceased judgment'debtor as a party to the record was a material irregularity 
and a serious defect in the title of the auction-purchaser. Bat this irregularity 
did not vitiate the sale under the special circumstances of the present case, viz., 
that the plaintifi had taken no step to sot aside the sale although she came to 
know of the sale within a few days after it took place ; that t here was no fraud or 
mala fidei on the part of the judgment-creditor; that the sale had not resulted in 
any substantial injury to the plaintifi, and that the auction purchaser and his 
assignee had been in adverse possession for more than twelve years. 

[Appr.. 21 B. 424 ; R., 23 0. 686 ; 19 M. 219.] 

Second appeaHrom the decision of Hao Bahadur G. N. Bhat, First 
Glass Subordinate Judge A. P. at Satara, in Appeal No. 322 of 1892. 
reversing the decision of Rao Sabeb Shivratn Sitaram Wagh, Second Class 
Subordinate Judge of Karad. 

[277] Suit for redemption. The plaintiff Dhondu Bai was heir and 
legal representative of one Subhankhan, deceased. 

Subhankhan had mortgaged the land in dispute to the first defendant 
(Krishnaji Vyankatesh) in 1871. 

Subsequently the land was attached in execution of a decree obtained 
by one Tukaram Dhanji against Subhankhan, the mortgagor. The 
warrant for sale in ezeoutioo was issued on lltb June, 1877. 

Subhankhan died on 27th September, 1877. 

The sale took place on 3rd October, 1877, without any notice being 
given to Dhondu Bai, the daughter and legal representative of the deceased 

* Appeal No* 40 of 1893 from order. 
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Subhankhao, and without her name being placed on the record of the 

execution proceedings. . 

Dhondu B li became aware of the sale fourteen days after it took place, 

but took no steps to fet it aside. 

Tukiiram Dhauji purchased the property at the auction sale, and 
afterwards sold it to Aba bin Khesaji Mane (defendant No. 2) on the 8th 
November, 1883. 

Aba redeemed the land from Krishnaji on payment of Rs. 947-14-6 
in 1886. 

In 1891 Dhondu Bii filed the present suit as heir and legal represen- 
tative of Subhankhan, deceased, to redeem the land in dispute. 

The Subordinate -Judge dismissed the suit, bolding that the mere 
omission to make the legal representative of the deceased judgment- 
debtor (Subhankhan) a party to the record of the execution proceedings did 
not vitiate the auction sale of the 3rd October, 1877, and that as the 
plaintiff had not taken any steps to set aside the sale, it was binding on her. 

On appeal the Subordinate Judge with appellate powers was of opinion 
that the sale in execution which took place after Subbankhan’s death, 
without bringing Subhankhan's heir on the record, was illegal and invalid ; 
that it was not necessary to set it aside ; and that as the plaintiff was not 
bound by the sale she was entitled to redeem the property in dispute. 
The decree of the first Court was, therefore, reversed, and the case remanded 
for the [278] purpose of determining the amount of the mortgage-debt 
due to Krishnaji (defendant No. 1). 

Against this decision Aba (defendant No. 2) appealed to the High 
Court. 

Shamrao Vithal, for appellant. — The judgment-debtor was the mort- 
gagor of the land. In execution of tha decree his interest was attached 
during his life-time, but the sale took place after his death, and the ques- 
tion is whether the sale is vitiated by the fact that before it took place his 
legal repreeentative was not placed upon the record. On this point there 
is a confiiot of authorities. The Madras High Court decides that a sale 
held under such circumstancos is invalid — Ramasamiv Bagiraihi (l) and 
Krishnayyav. Unnissa Begam (2). Buttbe Allahabad High Court decides the 
other way — Dulari v. Mohan Singh (3) ; Stowell v. Ajudhia Nath (4); Sheo 
Prasad v. Hira Lai (5). These rulings of the Allahabad High Court are 
completely in our favour. It does not appear that the latest of these rulings, 
which is a Full Bench ruling, was brought to the notice of the Madras 
High Court in Krishnayya's case. Even assuming that it was necessary 
to bring the representative of the judgment debtor on the record, still I 
submit that under the circumstances of the present easo it is not open to 
the plaintiff to impeach the validity of the sale. She came to know of 
the sale within a few days after it took place, and yet she did not apply 
under s. 311 of the Civil Procedure Code {XIV of 1882) to set it aside. It 
is, therefore, binding on her. 

Vishnu K. Bhatavdekar. for respondent, — The provisions of the Code of 
Civil Procedure (XIV of 1882) relating to abatement of suits do not 
to execution proceedings. See s. 647 of the Code as amended by Act VI 
of 1892 — Hajrat Akramnissa Begam v. Valitilnissa Begem (6) ; Gulabd^ 
V. Lakshman (7). The policy of the Code is to give the defendant too 
fullest opportunity of being beard. No step is allowed to be taken by anV 


(1) 6 M. 180. 
(5) 12 A. 440. 


(2) 15 M. 399. 
(6) 18 B. 429. 


(3) 3 A. 759. 
(7) 3 B, 221. 


(4) 6 A. 256. 
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party to a suit or other proceeding behind the back of his opponent. Other- 
wise the greatest injustice would result from ex-parte proceedings. [279] 
The Code contemplates the presence of the judgment-debtor at every stage 
of the execution proceedings. The interest of bis representatives would 
suffer if they were not brought on the record immediately alter his death. 
They can save the property from attachment and sale by payment of the 
judgment-debt or by adjustment of the decree to the satisfaction of the 
deoree-bolder. See ss. 257, 257-A, 290. &c., of the Code. This opportunity 
would be lost if they were not brought on the record. If all questions 
relating to the execution of decrees between tbe parties to the suit 
and their representatives are to be determined under s. 244 during the 
course of execution proceedings, and not by a separate suit, then the 
representatives of the judgment-debtor must be brought on the record — 
Punckanun v. Rabia Bibi (1). Abrahamji v. Nathioa Kallya (2) ; i?am- 
chandra Bapuji v. Vinayak Anant (3). 

Shamrao Vithal in reply. — It is nob alleged that any substantial 
injury has resulted from tbe omission to make the representative of the 
judgmenb-debtor’a party to the record. That being the case, even if the 
omission be treated as a material irregularity, it would not be a ground 
for setting aside the sale — Tasadduk Rusul Khan v. Ahmad Ilusatn (4). 


1894 
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JUDGMENT. 

JaRDINE, J. — Subhankhau mortgaged tbe land in suit to Kri.^hnaji, 
defendant No. 1. OneTukaram Dhanji Guzar, a creditor of Subbankhan, 
obtained a decree against him, and during Subhankhan’s life-time a 
warrant for sale was issued and tbe proclamation publisbe.l for tbe sale of 
tbe land. It is found as a fact that Subbankhan died. on the 27th Septem- 
ber, 1877; tbe sale took place on the 3rd October, 1877, without any notice 
being given to Dbondu Bai, the present plaintiff, daughter of Subbankhan 
and his legal representative, or her name being placed on the record. 
Tukaram became the purchaser. Dhondu Bai became aware of the sale 
some days after it took place. She took no steps to set it aside. The 
second defendant Aba is in possession, claiming as purchaser from Tukaram 
by a sale-deed dated tbe 8bh November, 1883. 

[280] The defendants allege that Aba redeemed the laud from 
Krishnaji by means of a redemption suit, No. 982 of 1882. No mala 
fides or fraud on the part of Tukaram or Aba is alleged or found ; and 
there is no finding that at tbe time of the auction sale in 1877 Tukaram 
was aware of Subbankhan having died. 

The lower Court of appeal has hold that the plaintiff may redeem 
the property on payment of tbe mortgage- money due to the second defend- 
ant, as in its opinion the purchaser at the Court sale acquired no title as 
against the plaintiff Dhondu Bai, her name nob having been put on the 
record upon her father’s death. 

Whether this substitution is required by the Code of Civil Procedure 
(Act XIV of 1882) and whether tbe omission makes the sale invalid, are 
questions on wbioH no direct authorities have been found in the decisions 
of this High Court. Baswantapa v. Ranu (5) and Akoba v. Sakharam (6) 
must be distioguisbed, as they relate to the oousbitutioo of suits, and not 
to ncatters in execution. As pointed out in GuLobdas v. Lakshman (7) 
before execution can be bad at all, a right must have been fully established; 


(1) 17 0. 711. (a) P.J. (1878), p. 190. (8) P.J. (1879), p 21. (4) 21 0. 66, 

(5) 9 B. 86. (6) 9 B. 499. (7) 3 B. 221. 
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and 8, 647 of the Code does not apply the provisions about abatement to 
these proceedings — Krishna v . Bhau (1); Dhonkal v. Phakkar [%). Sub 
Lai V. Kanhia Lai (3j is a c-ise of a sale being upheld as against an 
objector who had not been a party to the suit. 

The views expressed in Gulahdas v. Lakshman have been approved 
by the High Court at Allahabad in Dtilari v. Mohan Singh (4) by Oldfield 
and Straight, JJ. (where the question was whether the Court sale was 
invalid by reason of the prior death of the decree- holder), in Stoef/ v. 
Ajudhia Nath (5) by the same learned Judges (where the death of the 
judgment-debtor was nrior to the sale), and in Sheo Prasad v. Hira 
Lai (6) by Edge, C J., and Straight, Brodhurst, Tyrrell, JJ. (Mahmood, 
J., dissenting) where the judgment-debtor bad died after the attachment 
and before the sale. 

[281] In the last named case the fully considered judgment of Sir 
John Edge discusses and dissents from Ramasamiv. Bagiraihi(7) (followed 
in Krishnayya v. Unnissa Begam (S), the authority followed in the present 
case by the lower Court of appeal. Sir John Edge’s reasoning supports 
the Bombay decision, when after considering ss. 234, 275, 276, 280 and 
284 of the Code of Civil Procedure he observes that he does not find in 
that Code any provision requiring notice to be given personally to a judg- 
ment-debtor or his legal representative of a sale of property under 
attachment. The view that the abatement sections do not apply to 
execution proceedings has benn adopted by the Legislature in Act VI of 
1892 amending s. 647. The learned Chief Justice then goes on to consider 
s. 311, about which, in the last of the two Madras cases, the learned Judges 
of Madras say that the sale without notice to the legal representative of a 
deceased party was a material irregularity and must necessarily cause him 
substantial injury. The Act of 1892. however, shows that this procedure by 
notice is not obligatory. It would appear from the Madras Report that 
the Allahabad Full Bench decision was not brought to the notice of the 
Court in that case. 

The present case resembles the two last Allahabad cases in that there 
is no question raised that the sale might have been voidable by reason of 
valid objections which the plaintiff bad no opportunity of preferring at or 
soon after the time of sale, or on other equitable grounds. The contention 
is that the sale is absolutely void by reason of the plaintiff not having 
been brought on the record of the execution proceedings immediately on 
her father’s death. Sir John Edge treats this as mere technical pleading 
and as not touching the merits and at p. 446 points out the uncertainty 
and risk which such a doctrine would impose on the purchaser at the 
execution sale. On this point, the construction of s. 311, Mr. Justice 
Mahmood concurs, and at p. 459 notices the important decisions of the 
Judicial Committee of the Privy Council, which show that for the purpose 
of setting aside a sale on the ground of irregularity, “ substantial injury 
by reason of such irregularity " must be proved. In the present case, none 
such is averred. 

[282] It follows that under such circumstances the purchaser ac- 
quires a valid title under s. 316 even if the doctrine of Gulahdas v. 
Lakshman, distinguishing execution proceedings from suits, had not been 
followed by the Legislature. 


(1) 18 B. 61. (2) 16 A. 84, (3) 7 A. 365. (4) 3 A. 759 (764). 

(5) 6 A. 255. (C) 12 A. 440. (7J 6 M. 160. (8) 15 M. 399. 
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It appears uanecessary to discuss the effect of s. 244 on the present 
litigation. 

For the above reasons my opinion is that the decree of the District 
Oourt should be reversed, and that of the oripioal Court restored, and 
that the respondent here should pay the costs of both appeals. 

Banadb, J.' — The only point of law which has to be considered in 
this case relates to the question whether an auction sale in execution of 
a decree is invalidated by reason of the death of the judgment- debtor after 
attachment, but before sale, and the failure of the attaching creditor to 
join the heir or representative of the deceased debtor as party to the record 
^ of the execution proceedings. There has been no authoritative ruling of 
this Oourt on the points, while there has been a conflcfc of rulings in the 
decisions of the Madras and Allahabad High Courts. 

The Madras High Court held in Bamasami v. Bagirathi (1) that the 
representatives of the deceased judgment*debtor ought to have been 
brought in, and that the further process of sale could not legally issue 
without some person being on the record to represent the deceased judg- 
ment-debtor, and that the sale held under such circumstances must beset 
aside. This same view was re-affirmed by the Madras High Court in Krisk- 
nayya v. Dnnissa Begam{2), although its attention was specially drawn to 
the ruling of the Allahabad High Court in Storuell v. Ajudhia Nath (3). In 
this last case the Allahabad High Court held that as the sale was held on 
the authority of the order of the Court which had jurisdiction to make 
it, it was not affected by the prior death of the judgment-debtor. The 
Madras High Court distinguished this Allahabad case, as being one in 
which the contest was between two mortgagees. The second mort- 
gagee was the hrst purchaser and purchased the judgment-debtor’s 
[283] interest subject to the first mortgagee’s claim, and the death of the 
original owner could not affect the proceedings in any way. It was further 
observed that Mr. Justice Straight did not concur with the remark of Mr. 
Juabice Oldfield on this point, and that both Judges agreed that the ques- 
tion whether the sale might be voidable at the instance of the representative 
of the judgment-debtor did not arise for decision in that case. The Madras 
High Oourt held that the sale which took place under such circumstances 
without notice to the representative, was vitiated by a material irregularity, 
and must necessarily cause the debtor substantial injury. 

Although the decision in Stowell v. Ajudhia Nath (3) was thus 
distinguished, the point now in dispute came again directly before the 
Allahabad High Oourt, and a Full Bench of that Oourt held in Sheo Prasad 
V. Hira Lai (4), (Justice Mahmood dissenting), that the sale was regular 
and valid, notwithstanding the failure of the judgment-creditor in the 
matter of joining the name of the representative of the deceased judgnaent- 
debtor as a party to the sale proceedings. The Judges of the Allahabad 
High Oourt remarked that the Judges who decided Bamasami v. Bagi- 
raiki (1) gave no reasons for their opinion that s. 234 applied to such cases. 
It may also be observed that although this Full Bench decision was passed 
in 1889i it does not appear to have been noticed by the Madras High Oourt 
in their second decision quoted above, though that Oourt referred to the 
earlier ruling in Stowell v. Ajudhia Nath (3). 

In this state of the law, it becomes necessary to consider the grounds 

on wbiob the decision of the Allahabad High Oourt rests. The chief 

grounds appear to be. (1) that execution proceedings, such as attachment, 
— — — ^ # 

(1) 6 M. 180. . (9) 10 M. 899. (8) 6 A. 256. (S) 12 A. 440. 
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1894 &c., do Dot abate by reason of the death of the jiidgoaent-debtor, (2) that 

March 27. property under attachment must be considered as being in the custody of 

the law, (3) that it is not necessary to give notice of the sale to the judgmenfe- 

Appel- debtor after bis property has been duly attached, (4) that the interest of 
LATE the representative of the iudgment-debtor cannoc in any way be damnihed 
Civil, by the sale, and (5) that he has his remedy, if the [284] sale was irregularly 

conducted and resulted in actual injury, under s. 311 of the Code (Act 

19 B. 276, XIV of 1882). The Chief Justice of the Allahabad High Court noticed in 

detail ss. 234. 275. 27G, 280, 284 and 311 of the Code, and as the result of 
this review be held that there was nothing in the Code of Civil Procedure 
which warranted the suggestion that an attachment would abate on the 
death of the judgment-debtor, or that his death would render it necessary for * 
the judgment-creditor to take steps to issue notice to the representatives 
of the deceased judgment-debtor. There are, however, other sections of 
the Code which were not noticed in that judgment, and which appear to 
me to show clearly that the Code does contemplate the necessity of the 
judgment-debtor or his representative being a party to the sale proceedings. 
Sections 286 — 295 lay down general rules for the sale of immoveable and 
moveable property. Section 290 provides that no sale shall take place 
without the consent in writing of the judgment-debtor, until after the 
expiration of thirty days from the fixing of the proclamation. Section 291 
similarly requires a fresh proclamation of an adjourned sale, unless the 
judgment-debtor consents to waive it. The same section provides that, 
even after proceedings in auction-sale have commenced, they shall be 
stopped, if, before the lot is knocked down, the debt and costs are paid or 
tendered. This indulgence clearly presupposes the active presence of the 
judgment-debtor or his ropiesentative as the person paying or offering 
to pay the sum due. Section 293 gives the judgment-debtor a right 
to recover loss caused by the resale of property inconsequence of the. 
default of the first purchaser. Section 294 permits the judgment- 
debtor to apply to the Court for setting aside a sale, if the attach- 
ing creditor purchases without previously obtaining the permission 
of the Court. Sections 304 — 325 lay down special rules for the sale 
of immoveable property. Section 305 empowers the Court to grant 
time to the judgment-debtor to raise money even after an order for 
sale has been made. The judgment-debtor can of course apply under 
s. 311 to set aside a sale on the ground of irregularity. Section 322 
specially contemplates that the Collector shall make an inquiry into the' 
liabilities of the judgment-debtor, and on the basis of that inquiry he may 
even stop the sale, in whole or in part, if any of [286] the expedients 
suggested in s. 323 can be adopted with advantage. 

I do not, therefore, think that it can justly be laid down that the 
Code contemplates ex parte sale proceedings in execution, and dispenses 
with the necessity of having the judgment-debtor or his representative- 
before the Court at all stages of those proceedings. It mav be conceded 
that s. 234 is not mandatory, but permissive, and that under the amended. 

8. 647, execution proceedings do not necessarily abate by reason of the 
death of the judgment-debtor; bub it does not follow from this that the 
sale, when it takes place under such circumstances, cannot be challenged^ 
by the representative of the judgment-debtor, whose rights were ignored 
by the judgment-creditor, either by an application under s. 311, or by ®j 
regular suit. There have been decisions of this Court where the judg- 
ment-creditor joined the names of other than the true heir of the deceased 
judgment-debtor, and it was held that the sales which took place in such 
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prooeediogs did not affect the right of the true heir, in one case a minor 
SOD, and in the other a widow, to sue for redemption, which they could 
only do by first suing to set aside the sales — Baswantapa v. Banuil) and 
Akoba V. Sakkaram (2). This analogy appears to me to suggest that, on 
the point of law now in issue, the decisions of the Madras High Court are 
entitled to greater consideration than those of the Allahabad High Court, 
and that the omission to join the name of the representative of the 
deceased judgment^debtor was a material irregularity, and a serious defect 
in the title of the purchaser. 

The next question for consideration is, whether this irregularity and 
defect vitiated the sale. In this connection, it must be noted that the 
plaintiff in this case could have applied under s. 311 to have the sale set 
aside. It is in evidence that she came to know of the sale within the 
period allowed by law for applications to set the sale aside. She remained 
quiet, and allowed the sale to be confirmed. No fraud or mala fides on the 
part of the judgmeut-creditor is alleged in this case. He was not aware 
of the death of the judgment-debtor. It is not contended that [286J the 
sale has resulted in any substantial damage. More than twelve years 
have elapsed since the date of the confirmation of the sale. Since 
then the purchaser became adverse owner of the property, and bis 
long possession must be held to have operated as a bar to the legal 
remedy of the present plaintiff. Moreover, a third person, who had no 
notice of the plaintiff’s right and the defect in the sale proceedings, purcba> 
Bed the property for valuable consideration so far back as 1883. In the 
Madras oases, this question of limitation did not arise, and was not raised. 
Under all these special circumstances, I think that the present plaintiff 
cannot maintain her suit for redemption, and that, notwithstanding the 
legal defect in the sale proceedings, the defendant’s title cannot now be 
questioned after more than twelve years. 

1 would, therefore, reverse the order of remand of the lower Court 
of appeal, and restore the decree of the original Court. Respondent should 
pay the costs of both appeals. 

' Order reversed. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Et., Chief Justice, and Mr. Justice Fulton. 

Gurubasaya {Original Defendant), Applicant v. Chanmalappa 
{Original Plaintiff), Opponent.* [27th March, 1894:.] 

The Dehhkan AgricuUurhU' litlief Act {Act XVll of 1879), a 53t — Iteoiiio'nary power 
of (ho Special Judge — Cases in which failure of justice appears to have taken place 
—’Jurisdictionr— Civil Procedure Code [Act XIV of 1882), s. 622. 

Seotion 692 oftheOivil ProoedureCode (Aot XIV of 1882) gives totbeHigh 
Court jurisdiotion to interfere only where the lower Court acts without juriediotioQ 
or has exeroised ite juiisdiotion illegally or with material irregularity.” 


* ApplioatioD No. 140 of 1898 under the extraordiuary jurisdiction, 
t Beotiou 68 of the Dekkfaan Agriculturists* Belief Act (Act XVII of 1879) 

68. The Diatriot Judge may, for the purpose of satisfying himself of the legality 
6V propriety of any deone or order passed by a Subordinate Judge in any suit or other 
matter under chap. II, ohap. IV, or obsp, VI of tbie Act, and as to the regularity of the 

(1) 9 B, 86. (9) 9 B. 499. 
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[287] U'lder s. 53 of the D kkhao Aoriculturists’ Relief Act (Act XVII of 
1879i cbeSoecial Jod?e has a rHvislonar 7 pswer in all oases where a failure of 
justice appears to have tsk-^u place It is f<''r him to decide whether the find- 
iog on a question of fact by a Subordinate Judge is of that nature, and in doing 
so be is entirely wit-bio bis jurisiictioo. 

Shidhuy. Bali (1), dissented from. 

This was an application under the extraordinary jurisdiction (a. 622 
of the Civil Procedure Code, Act XiV of 1882) agaiost the decision of 
Rao Bahadur Mahadeo Govind Ranade. Sue dal Judge under the Dekkhan 
Agriculturists' Relief Act (Act XVIl of 1879). 

PKintiff Chanmalapoa bin Malkappa sued to recover Rs. 333-14-9 
due on an account. The defendant disputed certain iiems in the account 
and among them one for Rs. 130; he further claimed a set-off on account 
of commission due to himself. 

The First Class Subordinate Judge of Sholapur found that the 
defendant was not entitled to the commission, and that the plaintiff's 
claim to the item of Rs. 130 was not prove). He, however, allowed the 
plaintiff's claim to the extent of Rs. 203-14-9. 

Against this decision both the plaintiff and the defendant applied for 
revision to the Special Judge, who found that the plaintiff’s claim to the- 
item of Rs. 130 was proved ; that the defendant was entitled to the 
commission, and that the inquiry before the Subordinate Judge was 
defective. He, therefore, reversed the decree, and remanded the case for 
a fresh decision. 

On remand the First Class Subordinate Judge gave to the plaintiff a 
decree for R-i. 40- 14-9. 

Both the parties again applied for revision to the Special Judge, wbb 
on re'aking the account amended the decree and awarded to the plaintiff 
Rs. 275-14-9 and costs in proportion. 

[268] The defendant ibereupon applied to the High Court under 
its extraordinary jurisdiction, and objained a rule nisi calling upon the 
plaintiff to show cause why the order of the Special Judge should not be 
set a^ide. 

Ganesh Krishna Deshamukh appeared for the' applicant (original 
defendant) in support of the rule, and relied upon Shidku v. Biili (1). 

Nagmdas T. Marphatia annaared for the opponent (original plaintiff) 
to show cause, and relied upon Usmanbhai v. Imraibhai (2) and Rayachand 
v, Sultan Rahimbhai (3). 

JUDGMENT. 

Sargent, C. J. — We think the decision in Shidhu v. BaliiD pW' 
ceeds upon a mistaken application of s. 622, Givil Procedure Code, which 
only gives this Court jurisdiction to interfere where the lower Court acts 
without jurisdiction or has exercised its jurisdiction “illegally or with 
material irregularity.” 

proceedicRs therein, call for and examine the record of such suitor matter, and 
such decree or order thereon as be thinks fit; 

and any Assistant Judge or Subordinate Judge appointed by the Local Go^efn- 
meat under section fiUy-two may similarly, in any district for which he U appointed, 
call for and examine the record of any such suit or matter, and, if he see cause tbetefot, 
may refer the same, with bis remarke thereon, to the District Judge, and the 
Judge may ptss such decree or order on the case as he thinks fit : 

Provided that no d- cee or order shall be reversed or altered for any error or def®oV 
or otherwise, unless a failure of justice appears to have taken place. 

(1) 16 B. 180. ^ (2) P. J. fi893), H8. (3) 18 B. 847, 
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The Speoial Judge by s, 53 of Act XVII of 1879 ha*^ a revisionary 
power in all oases where a failure of jusbice appears -to have raken pla^e. 
It is for him to decide whether the finding on a question of fact, by a Sub- 
ordinate .Tudge is of that nature, and in doing so he is entirely withm his 
jurisdiction. The practice of this Court under the- criminal p oc^^dure 
referred to in the above oases is determined by our own view of the pro- 
per way of exercising our revisionary jurisdiction, but cannot, in the ab- 
sence of words to that effect, be properly imposed on the Special Judge as 
matter of law determining his jurisdictioo. 

This view of the law is no doubt more distinctly exoressed than in 
either of the cases of Usmanbhai v. Imralbhai (1) or Rayachand v. Sultan 
Bahimbhai (2) ; but Mr. Justice Telang, who was one of. iHh Judges who 
decided Skidhu y. Bali (3) when sitting with the Chief Justice 'n the 
above cases, was, on reconsideration, of the same opinion as that now 
■expressed. We must, therefore, discharge the rule, with costs. 

Buie discharged. 


1894 

Maroh 27. 

Appel- 
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Civil. 

19 B. 286. 
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[289] APPELLATE CIVIL. 

0 

Before Sir Charles Sarge7it, Kt.^ Chief Justice^ and Mr. Justice Fulton. 


Khandkrao {Original Defendant)^ Applicant v. Narsingrao 
{Original Plaintiff), Opponent.* [3rd April, 1H94.) 

Mamlaidats* Act (Bomhay Act III of 1876). s. 15 | — Possessory su t^Mt rtgogee's poS’ 
session not on beha'f of the mortgagor — J u.Tisdi-'Awn. 

The posBeseion by a mortgagee in not posBeBsion on behalf of b's mnrtgflgor 
within the meaning of 8. 15 of the Mamlaidare* Act (Bombay Act. Ill of 1876) 
BO ae to give the Mamlatdar juriediction under that section. 

Application under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) agair st the dtcivion 
of Bao Sabeb G. K. Hardikar, Mamlatdar of Koregaoo, in the Satara 
Bietriot, 

The plaintiff brought a summary suit in the Mamlatdnr's Court 
against the defendant to recover possession of certain lands. He alleged 
that he had been in actual possession up to within six months f elore the 
institution of the suit, and that the defendant had wrongfully disp'^-s'fssed 
him on the 29th April, 1893. The suit was filed on the 27t.b October, 
1893. 

The Mamlatdar found that the plaintiff bad been in actual possession 
of the lands up to the 14bh November, 1892, and that from that da'e up 
to the date of dispossession by the defendant, plaintiff's mortgag e was in 
possession. He, however, held that the mortgagee was in possession on 
plaintiffs behalf, and, therefore, awarded the plaintiff's claim. 

* Applioatioo No. 6 of 189Iuoddr ezcraordinary jurisdiction- 

t SeotioQ 15of the Mimlardar-** Act (Bombay Act 111 of 1676) 

16. Oa the day appointed the Mamlatdar eball proceed to hear ail the evidence that 
is then and there before him, and to try the following iflsues.i} a. 

(e) If the plaiotiS avers that he has been uolawfally disposBeseed of any property 
or deprived of any oBe 

(1) Whether the plaiotifl or any person on his behalf or through whom be claims 
was in posaeBsioD or enjoyment of the property or cno claimed up to any time withm 
fix months before the suit was filed ; 

* * ♦ ♦ 

(1) P.J. (1B98), 148^ . (3) 18 B. 847. ' <9) 16 B. 160. 
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[290] The defend^at applied under the extraordinary jurisdiotion of 
the High Court and obtained a rule nisi to set aside the decision, on the 
ground (inter alia) that the plaintiff having had no actual possession 
within six months prior to the institution of the suit the Mamlatdar had 
no jurisdiction to entertain it. 

Inverarity (with B. A. Bkagavat) appeared for the applicant (defend- 
ant) in support of the rule. 

Daji Abaji Khare appeared for the opponent (plaintiff) to show 
cause. ^ 

JUDGMENT. 

Sargant, G. J. — The possession of the plaintiff's mortgagee after 14th 
November, 1892, cannot, we think, be regarded as a possession ** on hie 
behalf" within the meaning of s. 15 of Bombay Act III of 1S76, and, 
therefore, the plaintiff, upon the hndings of the Mamlatdar, was not in 
possession six months before the suit, and the Mamlatdar had, therefore, 
no jurisdiction to entertain it. We must, therefore, make the rule absolute 
and reverse the decree of the Mamlatdar, and direct him to restore posses- 
sion to the defendant. 

Defendant to have bis costs of this application. 

Rule made absolute. 

19 B. 290, 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Fulton. 

\ 

I ^ 

ViSHNQ Mahadev Sonar (Original Defendant), Applicant v. 

Dagadu valid Manaji (Original Plaintiff), Opponent.* 

[12th April, 1894.] 

Transfer of Property Act {IV 0/1862), a. 135— Construction — Assignment of an ocfiott- 
able claim — Suit by the assignee — Recovery o/ the full amount of debt. 

Vishnu owed a silm of Hs. 483 to Govindsiog, who assigned the debt to the 

plaintiff for Rs. 200. The plaintiff sued Vishnu to recover the whole amount. 

Held, that under s. 135 of the Transfer of Property Aot (IV of 1889} the 

plaintiff was entitled to recover the whole amount of the debt. 

[R.. 3 0.0. 18.] : ' 

Application upder the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of [291j 1882), against the 
decision of Rao Bahadur N. N'. Nanavati, First Class Eubordinate Judge 
of Dhulia, in a Small Cause suit. 

One Govindsing' Ramsing was prosecuted by the defendant Vishnu 
Mahadev Sonar upon a charge of cheating in respect of certain cloth, and 
was convicted and , sentenced to imprisonment and a fine of Es. 1,000, 
which sum was to be paid to Vishnu for his loss. Vishnu then filed ^ 
civil suit against Govindsing to recover the price of the cloth, obtained a 
decree, and applied for execution, but tho execution proceeding^ were 
compromised on the 6th October, 1890, for Rs. 760 paid by GovindsW 
to Vishnu, who thereupon gave Govindsing a reeeinb in full discharge of 
the decretal amount and agreed to take steps to cancel the warrant for- 

Appljca^^n No. 185 of 1693 under extraordinary juiiedicticu. .1 * * 
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tbe recovery of the fine. The Magistrate, however, deciioed to caocel the 
v?arrant, and Ra. 483 were recovered under it and paid over to Vishnu. 

Govindsing subsequently assigned to the plainfcifif for Rs. 200 bis 
right to recover this sum of Rs. 483 from Vishnu. Tbe plaintiff gave 
due notice of the assignment to Vishnu and brought tbe present suit 
against him to recover the amount. 

Tbe defendant {inter alia) pleaded that the plaintiff under s. 135 of 
the Transfer of Property Act (IV of 1882) could not recover more than 
be had actually paid for the assignment. 

The Subordinate Judge in the exercise of his Small Cause Court 
powers awarded the plaintiff’s claim on the ground that the amount of 
Rs. 483 was held by the defendant for and on behalf of Govindsing. 

The defendant applied under the extraordinary jurisdiction, and 
obtained a rule nisi calling upon the plaintiff to show cause why the 
decree should not be set aside. 

Daji Abaji Khare appeared for tbe defendant in support of tbe rule : — 
Under s. 135 of tbe Transfer of Property Act (IV of 1882) the plaintiff 
•cannot recover more than Rs. 200 actually paid by him. There is a conflict 
of decisions on this point. The rulings of the Madras and Allahabad 
High Courts support our contention — Nilakanta v. Erishnasami (1) ; «7ani 
Begam v. [292] Jahangir Khan (2) ; while tbe Calcutta High Court has 
held that, notwithstanding an assignment for a smaller amount, the 
assignee is entitled to recover tbe whole amount of the debt — Grish 
Chandra v. Kashisauri Debi (3) ; Khoshdeb Bisivas v. Satar Mondol (4) ; 
Bajendra Narain v. Watson and Co. (o). 

Hormusji G. Koyaji appeared for the opponent (plaintiff) to show 
•cause. — Ha relied upon the rulings of the Calcutta High Court referred 
to above. 

JUDGMENT. 

Sargent, C. J. — The question in this case turns upon the proper 
construction of s. 135, Transfer of Property Act, which says : “ Where an 
Actionable claim is sold, be against whom it is made is wholly discharged 
by paying to tbe buyer the price and incidental expenses of the sale, with 
interest on tbe price from the day that tha buyer paid it.” After giving 
the section tbe best consideration in our power we have come to tbe con- 
oiusion that the view of tbe Calcutta High Court as expressed in Grish 
Chandra v. Kashisauri Debi (3) and Khoshdeb Biswas v. Satar Mondol (4) 
is the correct one. 

In Nilakanta Y. Krishnasami (l) the learned Chief Justice remarks 
that ** if tbe debtor is wholly discharged in law by payment of a certain 
sum, it seems to follow that the creditor is only entitled to recover that 
aum.” But if that were intended, surely tbe learned compilers of the Act 
might be expected to have said so ; for tbe two propositions are .juite dis' 
tiQob from a legal point of view. In Jani Begam v« Jahangir Khan (2) 
Mr. Justice Straight arrived at the same conclusion by discussing tbe 
miflobief at which he oonsidered tbe section was aimed, and tbe impoasi* 
bility of distioguiBbiog, *' as regards morality, between tbe status of tbe 
asBignee after suit and decree than before." 

But whatever truth there may be in tbp abcve. remarks, we cannot, 
as Mr. Justice Willes says in Fv>entes Vi Montis (6) in discussing tbe 

' (1| 18 M, 9SB (939). (9) 9 A. 476. (8) ) 8 0. 146. 

(i) 16 0. 486. (6) 18 C. 610. <6) L R. 9 O.P. 268 (283). 

157 


1894 

AFBIIi 19. 

Appel- 

late 

Civil. 

19 B. 290. 


1894 

April is. 

Appel- 

late 

Civil. 

19 B. 290. 


19 Bom. 293 Indian decisions, new series [Yol* 

Factors’ Act in England, which gave rise to so [293] much difference of 
opinion, ‘ from any notions of expediency ” (or morality we may add) 
“ which I may entertain, to go beyond that which I find written,” We 
are “ competieri to deal with the Acts of Pailiament according to the 
expressions ” we find there.” Applying this rule of construction we 
cannot, in the proper exercise of our function us a Court of constructioUf 
do more than give effect to the plain and unambiguous language of the 
section. We may add, however, that we agree with the Chief Justice of 
the Madras High Court in bis opinion that cl. id) in the section applied 
only to a state of facts existing at the time of the purchase of the action- 
able claim. We must, therefore, discharge the rule, with costs. 

Bulz discharged. 


19 B. 293. 

MATRIMONIAL JURISDICTION. 

» 

Before Mr. Justice Farran. 


W. G. Mathew (Petitioner) v. Sarah Anna Mathew 
(Bespondent).^ [4th November, 1894.] 

Divorce — Eusband and loife—Suit against wife — Costs of wife — Practice — Procrdwe, 

In a suit for a divorce instituted by a bu«b%rd against bis wife tbe Court has- 
a discretion to make tbe husband pay tbe wife’e costs already incurred, and to 
give security for her future costs. 

Rule I6ft (as amended Hth July, 1875) of the English Rules and Regulationa 
m divorce cises which govern tbe practice of tbe Court io England (1), oughtr 
having regard to s. 7 of the Indian Divorce Act IV of 1869, to govern the 
practice of lodian Courts. 

[F.,29 C. 619; Cone., 41 0. 963 ; H.. 13 Bom.L.R. 920 = 12 Ind.Cas. 554 ;D .,21 B.77.J 

[294] Summons in chambers. This was a suit brought by the peti' 
tionar against his wife for dissolution of marriage on tbe ground of her 
alleged adultery, Tbe petition was filed in August, 1894. Tbe respondent 
denied the charge against her, and prayed for a judicial separation on the 
ground of the petitioner's cruelty. 

The co-respondent also filed a written statement denying the alleged 
adultery. 


• Suit No. 407 of 1894. 

(1) Rule 158.— After direction given as to the mode of bearing or trial of a cause or 
in an earlier etige of a oause by order of tbe Judge Ordinary, or of tbe Registrars, to be 
ODtaioed on summons, a wife who is petitioner, or has entered an appearance as 
respondent m a cause, may-file her bill or bills of costs for taxation as ag dost her 
nurfband, aod tbe Registrar, to whom such bill of costs are referred for taxation, shall, 
When di^otions as to tbe mode of hearing or trial have been given, ascertain what 
IS a suflioient sum of money to be paid into the Registry, or what is sufiBoient 
security to be given by the husband to cover tbe costs of tbe wife of and incidental 
to the bearing of the, cause; .and shall thereupon issue an order upon the busbao® 
top+y orstcurethesajdaum within a time to be fixed by tbe Registrar; provide^ 
fnr ntK husband should by reason of bis wife having separate property g 

recover any costs pending suit against him, tM 
thaorder-to pay the wife’s taxed costs, or to pay or seouret^ 
\ to be sufficient to cover her costs of and incidental to the hearing^ 
to obf^n ’t hi necessary to enable the buflbs^ 

(5th p 5887'*''“ ® liability (see Biowne and Powles on Divoroe- 
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On the 19lh of November, 1894, the respondent obtained a summons 
calling on the petitioner to show cause why her costs “ should not te taxed 
from time to time as her attorneys maylhiikfiti, and why the petitioner 
should not be ordered to pay such costs when so taxed to the respondent’s 
attorneys, and why the petitioner should not be ordered to secure to the 
satisfaction of the Protbonotary of this Honourable Couit the due payment 
of such sums to the extent of Ra. 1,000 and such further sums as the Taxing 
Master of this Honourable Court may from time to time certify to be 
sufficient to cover the costs of the respondent of and incidental to, and up 
to and iroludinp the heaiing of ihis suit, and why until such security be 
given all pioceedings herein should nob be &ta\ed, and why the petitioner 
should not pay the costs of and inc’dental to this api licatioD." 

The petitioner filed an affidavit in which he stated that he bad come 
tolndia in 1849. and that he intended to pass the remainder of his life 
here, and that at the date of his marriage with the resnondent and at the 
dale of suit le was domiciled in Btmbay. He further staled that the 
respondent was born in Bombay, where her father bad long been resident, 
and that be and his wife (the respondent’s mother) were Eurasians and were 
both domiciled in India. He lurtber staled that his salary was Rs. 600 
a month, out of which be had to pay income-tax, insurance. &c., and that 

he was not possessed of any property. 

[295] Turner^ for the respondent, in support of the summons. — He 
cited Macrae on the Indian Divorce Act, pp. 151 — 154 ; Proby v. Probyil), 
Natali y. Natali (2); Thomson v. Thom'^on (3); Allen v. Allen Ciyii 
Procedure Code (Act XIV of 1882). s. 220, &c. 

Brown, for the petitioner, showed cause. — The parties are domiciled 
in India, and no such order as the summons asks for can be made Macrae 
on the' Indian Divorce Act, p. 154 ; Act IV of 1869, ss. 7, 34, 35, 45 ; 
Broadhead v. Broadhead (5). 


1894 

Nov. 4. 

Matki- 

MONIAIi 

Jurisdic- 

tion. 
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JUDGMENT. 

Earran, J. — This is an application by the resnondent that the 
petitioner may be ordered to pay her costs hitherto incurred, and to lodge 
in Court sufficient money to cover her costs likely to bo incurred. The 
application is resisted by Mr. Brown, who has appeared for the petitioner, 
a.id has contended that (1) the Court has no power to make the order, 
(2) the Court ought not to make the order under the special circumsUncea 

of this case. . t_ .• 

Upon the unanswered affidavit of the petitioner I assume that his 

domicile, as well as that of the respondent, is in British India, and was so 
at the time bf ihe marriage in 1882, and that the provisions of s. 4 of the 
Succession Act (X of 1865) are applicable to the parties to this suit. It 
does not appear lo me that these provisions affect the rule as to costs 
which ought to be applied to the case. The rule baa always been that an 
order as to costs pending the hearing ought not to be made against the 
husband, if the wife is possessed of moans (technically styled separate 
property) sufficient to enable her to pay her own costa in the first instance. 
The reason for the coutinuance of the rule (whatever may have been its 
origin) being “ that it is not considered iust either that a wife should be 
left without the means of putting her case fairly before the Court, or that 
a practitioner should run the risk of losing the proper remuneration for 



(it 6 0. 357. 

(4) Ii. B. (1894) Pr. 184. 


(8) 14 0. 680. 
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his labours if he take up a case which he honestly believes to be genuine, 
but which may after all turn out to be unfounded” (Browne and Powles 
on Divorce, -^th ed., p. 342). It is a rule of public policy. 

[296] Section 4 of the Succession Act (X of 1865) enlarges the pos- 
sibilities of the wife possessing means to pay her own costs, but (if she 
• does not possess such means) does not do away with the advisability of 
the rule. The passing of the Married Women's Property Act in England, 
even that of 1882 (45 and 46 Viet., c. 75), has not?produced any alteration 
in the rule of the Divorce Court there. Rule 158, as amended in 1876, 
still continues to govern the practice of the Court in England (see Allen v! 
AtleniD), and ought, 1 think, having regard to a. 7 of our Act (IV of 1869), 
to govern the practice of Indian Courts. 

This view is in accordance with the practice hitherto followed 
in this Court and with the judgment in Natali v. Natali (2), and 
Broadhead v. Broadhead (3), but opposed to the decision in Prohy v, 
Proby{4), which was recognized in Thomson v. Thomson (5). Too much 
stress seems tome to have been placed on the origin of the rule in Prohy 
V. Pro6y{4), and too little upon the real reason for its continuance (see 
Allen V. Allen (l). The general rule is, therefore. I bold, applicable to the 
parties in this case. 

The Court has, however, a discretion in the matter, and the further 
question which arises is whether there are sufficient grounds shown in this 
case to induce me to depart from the usual practice. The circumstances 
bring it near tne border line, but I have come to the conclusion that the 
petitioner has not shown enough to exempt him from the operation of the 
general rule. It is manifestly a case in which the costs of the respondent 
ought to be kept within the narrowest possible limit consistent with her 
being able to place her case fairly before the Court. No extravagances 
m the way of costs can be allowed against the petitioner. 

The order will be that the respondent’s coats be taxed as between party 
and party oown to the 8th day of January. 1895, other than the costs of 
thy>suiDg of the commission to Madras, of which I have reserved the costs, 
andthat such first mentioned costs be paid by the petitioner to the attorneys 

and that the Taxing Master fix a sum sufficient to cover 
. ® respondents further costs, and that the petitioner give security 

tor the same, or at his option pay the same into Court. 

Costs to be costs in the cause. 

Attorneys for petitioner : Messrs. Brown and Moir. 

Attorneys for respondent: Messrs. Turner and Hemming, ’ 




\ 


(1) L. R. (1894) Pr. 134. 
(4)6 0. 367. 


(2l 9 M. 12. 
(6) 14 0. 680. 
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19 B. 297. 

INSOLVENT JUBISDICTION. 

Before Mr, Justice Farran. 

In the matter op Hormarji Ardesir Hormarji, an Insolvent. 

[5th December, 1894.] 

Insolvenfy— Indian Insolvent Act (8tat. 11 and 12 Viet., c. 21), s. 86 (1 ) — Entering up 
judgment against insolvent— Final discharge. 

Uoder B. 86 of tbe losolvent Act (Stat. 11 and 12 Viot., c. 21), the Court has a 
disoretion to grant or refuse an application to enter up judgment against an 
ineolvent for the amount of his debte. In ezeroising this disoretion tbe Court 
must be guided by the oircumstances of tbe insolvenoy. 

[Rev., 19 B. 778], 

Application for discharge under s. 60 of fche Insolvent Act (Stat, 11 
and 12 Viet., o. 21). 

[298] The insolvent had filed his petition on the 1st May, 1891. In 
August, 1892, at tbe bearing of his application for discharge under s. 47 of 
the Act he was found guilty of reckless speculation and other ofiences, and 
was sentenced to a term of imprisonment under ss. 50 and 51 of the 
Insolvent Act (Stat. 11 and 12 Viet. c. 21). The case is reported in 1. L.H. 
17 Bom, 313. 

Lang (Advocate General) for tbe insolvent now applied for his discharge 
under s. 60 of tbe Act. 


(1) Section 86 of the lodiau lusolveot Act (Stat. 11 and 12 Viet , c 21): — 

66. Provided always, and be it euacted, that in all cases where any Insolvent 
shall not have obtained his discharge in tbe nature of a certificate as aforesaid under 
this Act, the said Court for the Relief of Insolvent Debtors may, if in the oircums- 
tanoes of the case it shall think fit, before making such order for such discharge, 
direct a judgment to be entered up against such Insolvent in the Supreme Court of 
the Presidency within which such Court for tbe Relief of Ineolvf^nt Debtors shall 
be situate io tbe name of the Assignee or Assignees, or of such Official Assignee as 
the Court shall think for tbe amount of tbe debts or demands stated in the 
schedule of auob Insolvent as due or claimed, and of suob as shall be established in 
tbe said Court against tbe said Insolvent’s estate, or so much (hereof as shall appear 
at the time of euob order to be due, which said order shall be filed in the said Court 
for the Relief of Insolvent Debtors io India ; and the production of such order, or of a 
copy of such order, under the seal of the said Court, of which order, copy and seal no 
proof shall be requisite other than the production of such order or copy, shall be suffici- 
ent authority to tbe proper officer for entering up the said judgment ; and then in every 
fluoh case, and notwithstanding the provisions hereinbefore contained, if at any time 
it shall appear to the satisfaotioo of the said Court that such Insolvent is of ability to 
pay such debts or demands, or any part thereof, or that he is dead, leaving aosets foe 
such purpose, and that under the oiroumstanoes tbe same is reasonable and proper, tbe 
said Court may, if it shall think fit, order execution to be taken out upon such judgment 
against tbe property of such Insolvent, whether tbe same may or may not be by law 
vested in hie Assignee or Assignees* for auob sum of money as under all the oiroum- 
stanoee of the ease the said Court shall order, such sum to be distributed rateably 
amooget (be oreditors of suoh Insolvent according to tbe mode hereinbefore directed in 
tbe case of a dividend ; and such further proceedings may be bad upon suob judgment as 
tbe Court may from rime to time order until tbe said debts or demands shall be fully paid 
and satisfied, and no scire facias ehall be necessary to revive or ezecuie suob judgment on 
aooount of any lapse of time or change of parties, or otherwise, but execution shall at all 
times issue thereon by virtue of the order of each Court for the Belief of Insolvent 
Dobtors from time to time : Provided always, that io case any applioatieo against any 
•oeb Insolvent for the purpose aforesaid shall appear to the Court vexatious or oppres- 
sive, it shall be lawful for the said Court not only to refuse to make any order on such 
applloatibn, hut also to dismiss tbe same, with suoh costs against tbe party making the 
same as tbe eaid Court ehaii appear reasonable." 
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Macpherson, for the Official Assignee (1). — On behalf of the Official 
Assignee, who is put in motion by some of the opposing creditors, I 
apply, before the order of dischaige is made, that judgment be entered 
up against the insolvent under s. 86 of the Insolvent Act for the amount 
of his debts. 

This application, it is understood, will be opposed on behalf of the 
insolvent. Undoubtedly the Court has, under the section, a discretion 
to grant or refuse the application ; but hitherto the practice has been to 
make the order as a matter of course, and this is certainly not tbe 
instance in which the practice should be altered. This is not a vindictive 
application by tbe creditors. Their losses have been enormous. The 
insolvent was found guilty, at the hearing, of concealirg property. To 
that property they are ceitainly entitled, and judgment should be entered 
up for it. But there is no provision for entering up judgment for 
[299] less than the full amount of tbe scheduled debts, and therefore, 
ju gment must go for tbe whole. It must be remembered that even with 
judgment for this large amount against him tbe insolvent is fully pro- 
tected, for s. 86 does not allow such judgment to be executed without 
application to the Court, and the Court, before ordering it, must be 
satisfied that execution is reasonable and proper. In ordering execution 
tbe Court would adopt the Eriglish practice as stated by Jessel, M. B. in 
In re Clagett's Estate (2), and see also hi re Pain (3). Counsel also re- 
ferred to In re Coorla 2 valla (4); In the matter of Candas Nanondas (5), 
and Stat. 1 and 2 Viet. c. 110, s. 87. 

Lang, for the insolvent, contra. — To grant this application would be 
to inflict a further punishment upon an insolvent already sufficiently 
punished. The English Act fStat. land 2 Viet., c. 110. s. 87), which has 
been cited as corresponding to our Indian Act only applied to non-traders 
who were insolvents, and not bankrupts. Under tbe Bankrupt Acts 
which applied to traders, after-acquired property was always protected. 
To enter up judgment against tbe insolvent would be to punish him a 
second time. He should only be punished once. — In re Marks (6); inre 
Huggins (7). 

Maepherson in reply, — Until the Indian Act is repealed it is that Act 
which is to be enforced, and not tbe English Act. But, if the English 
Act were in force here, the insolvent would be much more severely dealt 
with than he can be under the Indian Act; e.g.^ see s. 31 of the Bankruptcy 
Act of 1883. Further, s. 28 of that Act seems to give the English Court 
tbe same power as is given by s. 86 of the Indian Act. The result of this 
application is only to compel an insolvent to do that which (if be is an 
honest man) he would do of his own accord. 


JUDGMENT. 

Farran, J. — I am glad that the order which I am about to make is 
one which, if I am wrong in making it, may be corrected by tbe Court of 
appeal. As far as I am aware, this is the first time that an application of 
this kind has come before the Court. The practice hitherto has been to 
enter up judgment against the [300] insolvent as a matter of course in 
every case. That is a ptactice which does not appear to bo inacoordanoc 
with the Act, for the 86th section, under which it is done, directs the 


(!) Tbe Official Assignee repiescnted the opposing creditors. 

'31 D. R. 3 Ch. 639. 

(6) L. R. 1 Ch. 334. , (7) 22 Q. B. D, S77. 
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Court before making tbe order to exercise its discretion as to whether the 
order shall be made or not. A practice which precludes the exercise of 
that disoreiion is erroneous. It does not appear how it originated, but 
it has probably arisen from a rois'l^eading of rule 42 of tbe rules of this 
Court. 

* 

Tbe Court, however, has now to exercise its discretion in this case, 
and the question is by what circumstances it ought to be guided in 
deciding whether to grant or to refuse an application of this kind. On the 
bast consideration I can give to the matter 1 cannot but think that those 
circumstances must be found in the conduct of the insolvent previ' 
ously to his insolvency. The Court must ask, what occasioned bis in- 
Bolveooy ? Was it his own misconduct? Was there recklessness or fraud 
in carr> log on bis business, or is it clear that the insolvency has been casued 
by unexpected misfortune, or by circumstances which be could not foresee 
or which were beyond his control? It is, I think, such considerations as 
these which must guide tbe Court in exercising its discretion under s. 86 
of the Act. 

Applying this test to the present case I am obliged to say that, in my 
opinion, the insolvency of Hormarji was not in any way due to unexpected 
misfortune, but was the result of recklessness and want of ordinary 
foresight and care in the conduct of his business. Being of this opinion 
I must grant this application. 1 do so with regret, for it is obvious that 
tbe insolvent must begin life again at great disadvantage. If I am wrong, 
the matter can be taken to appeal. 

Order to enter vp judgment. 

Attorneys for insolvent. — Messrs. Chalky Walker and Smetham. 

Attorneys for Ofi&cial Assignee. — Messrs, Craigte, Lynch and Owen. 
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[301] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Et., Chief Justice, and Mr. Justice Farran. 

Moboba RamcHANDRA {Plaintiff), Applicant, v. GhanaSHAM 
NilKAWT NadKaRNI {Defend'inl), Opponent.^ 

[lObb December, 1894,] 

Pfwy Ccwncil-^ Appeal to Privy Council — Timt to appeal-^Limitation — Ijimitation 
Act {XV of 1877), sa.dand 12, and ach. II, art. Vtl— Civil Procedure Code, a. 598. 

An applioatioD for leave to appeal to the Privy Council must be made 'witbin 
six montbB from the date cf decree. Such an epplicaiion is not an appeal, and in 
compoting tbe period of limitation, tbe time required for obtainiog a copy of 
the decree cannot be excluded. 

CV.iSBA. 891-8 A.L.J. 165-26 A W N. 55; R., 16 lod. Cae. 845-6 8.L.R., 86; 
18 O.W.N. 1066-24 lod.. Cae. 273.J 

Afplioatiom under s. 698 of the Civil Procedure Code (Act XIV of 
1882) for leave to appeal to tbe Privy Couocil. 

Tbe applioaot (plaintiff) had obtained a decree in tbe lower Court(l). 
The defendant appealed, and the appeal Court varied the decree on the 16th 

* BuitNo. 282 of 1893. 

V * . (0 18B.474. , . . , 
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1694 March. 1894. The applicant (plaintiff) now desired to appeal to the Privy 
Deo. 10. Council, and a petition for leave to appeal was now presented on his behalf. 

He bad obtained a copy of the decree for the nurpose of this appeal on the 
Original gth July, 1894. 

Civil. Macphcrson objected. — This application is too late, and cannot now 

19 B 301 granted. The application must be made within six months from the 

date of the decree (sch. II of the Limitation Act, XV of 1877, art. 177), 
The time, therefore, expired on the 16th September, 1894. The period 
cannot be extended, for ss. 5 and 12 of the Limitation Act do not apply. 
This is not an appeal, and, therefore, in computing the period of limita- 
tion we cannot exclude the time requisite for getting a copy of the decree 
— Anderson V. Periasami (1); Lakshmanan v. PeryasAtni (2); Jawahir Lai 
V. Narain Das (3) ; Sita Bam Kesha's case (4). 

Scott, for the applicant, {contra). — This petition is the first step in an 
appeal, and is an appeal just as a memorandum of appeal is part of the 
appeal. This is evident from the words of [302] s. 603 of the Code. 
Sections 5 and 12 of the Limitation Act, therefore, apply. 

JUDGMENT. 

Sargent, 0. J. — The question arising here is whether ss, 5 and 12 
of the Limitation Act apply to an application for leave to appeal to the 
Privy Council. In deciding it we think we should read the Act as a whole 
and not confine our attention merely to the sections referred to. The 
point is whether the petition now presented is to be regarded as an appeal 
or an application. If it is an appeal, it comes within the twelfth section, 
and its presentation is within time, and it is also within the fifth section, 
under which the period for its presentation may be extended. But read- 
ing the Act as a whole we must be guided in some degree by what we find 
in the schedule ; and the schedule deals with an application of this kind as 
an ^ application," and as somthing different from an appeal. The third 
division of the schedule is headed “Applications," as distinguished from the 
second division, which is headed “Appeals.” We cannot treat as an 
appeal under the fifth or twelfth sections what would fall into the class of 
Applications in the schedule. We must give the Act as a whole its 
plain meauing, and reading the sections and the schedule together ws 
must hold that this is not an appeal but an application, and that there is 
no provision which enables us to exclude from the period of limitation the 
time required for obtaining a copy of the decree or for extending the period 
of limitation under special circumstances. 

We think that the petition is too late, and this application must be 
refused with costs. 

Attorney for applicant (plaintiff). — Mr. Kkanderao Moroji* 

Attorneys for opponent (defendant),— Messrs. Chitnis, Motilal and 
Malvi. 
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(1) 16 M. 169. (‘2) 10 M. 373. (3) 1 A. 644. (4) 16 A. 14. 
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19 B. 308. 

[303] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr, Justice Banade, 

Bai Shki Majibajba (Original Defendant)^ Appellant v. 
MaGANLAIi BhaISHankab and another (Original Plaintids), 

Eespondents [4th Apiil, 1894.] 

CivilProc^ure Code (Act XIV o/ 1B82), ss. S3, 562 and 582— Remand— Amendment of 
plaxnt tn appeal — Appellate Courts power lo amend plaint— Suit for rent converted 
into one of ejectment. 

When A suit is not disposed of on a preliminary point it is not competent to 
a Court of appeal under s. 562 of the Code of Civil Procedure (Act XIV of 1882) 
to remand the case for a fresh trial. 

The section, moreover, oontemplates a remand back to the Court which first 
disposed of the suit, and to no other Court. 

' / kn amendment of a plaint, whic h materially transforms the nature of the 

^ claim , cannot be maofe^mder s. 5.3 of the Code, and certainly not in appeal, 
^eolion 53 permits amendment of the plaint before judgment, and not after. 
The larger powers conferred on appellate Courts by s, 582 do not authorize such 
a material transformation of a suit in appeal. 

(F., L.B.B. (1893—1900), 618 ; R., 18 A. 131 ; 2 L.B.R, 4.] 
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Appeal from an order of remand passed by G. McCorkeli, District 
Judge of Abmedabad, in appeal No. 134 of 1893. 

Tbo plaintiffs sued to recover Bs. 2,150 on account of arrears of 
rent, alleging that they had let the house in dispute to the defendant at a 
monthly rent of Bs. 50. and that sbe had passed to them a promissory 
note for Bs. 600 for a portion of the rent due. 

The defendant denied both the letting and tbe execution of the 
promissory note, and pleaded that the house in dispute belonged to her 
and not to tbe plaintiffs. 

Tbe suit was filed in the Court of the Joint Subordinate Judge of tbe 
Second Class, who raised tbe following (among other) issues : — 

(1) Are tbe plaintiffs owners of the bouse mentioned in the plaint, 
and have they let it to the defendant on tbe terms stated therein ? 

(2) Is the promissory note proved ? 

(3) What amount are the plaintiffs entitled to recover ? 

[804] The Subordinate Judge found that tbe plaintiffs were not 
owners of the bouse in suit, that they had not rented it to tbe defendant, 
and that the promissory note was not proved. He, therefore, rejected tbe 
plaintiff's claim. 

On appeal tbe District Judge was of opinion that in a rent suit like 
tbe present tbe question of ownership of tbe bouse in dispute could not be 
raised, and that only two issues could properly arise : (1) as to attornment, 
and (2) as to the amount due. *He, tberefote, refused to bear the appellants 
on tbe question of title and possession. 

The appellants thereupon applied for leave to amend tbe plaint, by 
oonvertiog tbe suit into one for a declaration of their ownership of tbe 
house in dispute, and for possession, together with arrear of rent due. 

^ Tbe Distriot Judge allowed this amendment, and remanded tbe case 

to the lower Court for a fresh trial. 
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Against this order of remand the defendant appealed to the High 
Court. 

Ganpat fiadashiv Rno, forappeUant. — The order of remand is opposed 
to the provisions of s. 562 of the Code of Civil Procedure (Act XtV of 
1882). The Court of first insr-ance did not dispose of the suit on a prelimi- 
nary point. Evidence was taken and findings were recorded on all the 
issues involved in the case. The appellate Court was not, therefore, 
compefeot to reverse the decree and remand the case for a fresh decision. 
Nor had it the power to aliow an amendment of the plaint. Section 53 
of the Code of Civil Procedure, as amended by Act VII of 1888, allows a 
plaint to be amended before judgment, and not after. The pla«nb cannot, 
therefore be amended in appeal. The amendment in the present case is 
bad for another reason. Ic has changed the character of the suit altogether. 
Plaintiffs having failed to prove the lease suel upon, cannot be allowed to 
fall back on their general title — Lakshmibii v. Haribin Ravji (Ij ; Bam- 
chandra Bapuji v. Vaiiudev Morbhat (2) ; Gavrishankar v. Atmaram 13). 
The ameodment has fur. her the effect of ousting the jurisdiction of [305] 
the Second Class Subordinate Judge who originally tried the case. The 
house in dispute is worth nearly Rs. 15,000. A suit to recover possession 
of such a house must be brought in the Court of the First Class Subordi- 
nate Judge. That being so, the remand order in the present case can only 
be enforced by transferring the suit to another Court. This cannot be 
done under s. 562 of the Code. That section clearly contemplates a remand 
to the same Court which had originally decided the case. The remand 
order is, therefore, illegal. 

Viccnji (with him Messrs. Gulabchand M. Damania and Eharsedji 
D, Shroff) for respondents. — The real point in the present case is whether 
the amendment can be allowed. Section 53 of the Code of Civil Procedure 
must be read with s. 582. The latter section confers on appellate 
Courts all the powers exercised by Courts of original jurisdictioQy 
including the power of amending plaints. The amendment in the 
present case does not alter the nature and character of the suit as 
originally framed. The main question at issue between the parties relates 
to the ownership of the house in suit, A distinct issue on this question 
was raised and decided by the first Court. The appellate Court was of 
opinion that this issue could not be properly dealt with in a mere rent 
suit. It, therefore, allowed the suit to be amended so as to enable the 
Court to decide the question of title in a satisfactory manner. The 
amendment was, therefore, proper, and even necessary, to prevent a mul- 
tiplicity of suifs. The amendment does not materally alter the nature of 
the suit. In suoh cases regard is to be had '* not to the mere wording 
of the plaint, but to the issue which was settled for trial, and to 
the manner in which the case was treated by the lower Courts ” — Bajd^ 
Bup Singh v. Bani Baisni 14^ 

JUDGMENT. 

Ranade, J. — The only pointof law involved in this case is, whether 
the lower appellate Court was right in remanding the case back to the 
lower Court, after allowing plaintiff to amend his plaint. 

The original suit was brought by plaintiffs Nos. I and 2 to recover 
Rs. 2,160 on account of the rent of a house alleged to [306] have been 


(1) 9 B.H.O R, 1. 
13) 18 B. 611, 
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leased by plaintiffs to defeodanb in May, 1888. Defendant denied the 
alleged lease, and contended that she was not plaintiffs’ tenant, but. owner 
of the house. There was admittedly no written lease, and plaintiffs 
relied'chieffy on oral evidence, and on a nromissory note for a portion of 
the rent claimed, which note, defendant contended, was a forgery. 

The issues laid down for inquiry included one about the ownership 
of the house. On this issue, evidence was given, and a hading recorded, 
although the Second Glass Subordinate Judge remarked that this question 
could not be gone into in the present case, and that the inquiry must be 
confined to the question of the alleged lease, and the arrears of rent 
claimed. He held that the alleged lease was not proved, and that the 
promissory note, on which plaintiffs relied, was not passed by the 
defendant. He accordingly rejected plaintiffs’ claim. 

In appeal, the District Judge was of opinion that the issue about 
ownership ought not to have been laid down, aod that the Second Class 
Subordinate Judge was right in confining the inquiry to the issues decided 
by him. At the same time, as the dispute between the parties related 
chiefly to the question of ownership, the Disrict Judge permitted plaintiffs 
to amend the plaint, and remanded the case back to the lower Court for 
fuller investigation and fresh decision. 

The procedure adopted by the District Judge in this case is certainly 
open to the objection urged by the appellant’s pleader. If I he Dij^tricfc 
Judge was at one with the Court of first instance, there was obviously no 
scope for a remand under s. 566, and he should have in appeal disposed 
of the rase upon his appreciation of the evidence on the narrower issues 
decided by the Second Class Subordinate Judge, and referred plaintiffs to 
a separate suit on their general title. The suit was not disposed of on a 
preliminary point, and there was thus no prooer occasion for a remand 
under ss, 562, 56iand 578 — Lingammal v. Venktammal ii) ; Farzand Ali 
V. Yusuf Ali (2). Section 562, more over, contemplates a remand back to 
the Court which first disposed of the suit. In this case, as the value of 
the property in dispute exceeds [307] Rs. 5,000, the remand inquiry could 
not possibly be conducted in the Second Class Subordinate Judge’s Court, 
and the suit would have to be inquired into by the First Class Subordi- 
nate Judge of Ahmedahad. An ameodment. which transforms so radically 
the nature of th6 claim, cannot be made under a, 53, and certainly not in 
apueal. • Section 53 requires and permits amendment of the plaint before 
judgment, and not after. The large powers confarrei on appellate Courts 
by B. 682 do not authorize such a transformation of a suit in appeal. 

We accordingly raverse the order of rsmand, and direct the District 
Judge to dispose of the appeil on the evdenee in respect of the issues 
■decided by the G)urt of first instance. The respondents should pay the 
ooste of this second appeal. 

Remand order reversed. 

/ 


:207 


1894 

April 

Appel- 

late 

Civil. 

19 B. 303. 


U) 289« 


(3) a A. 669. 



i9 Bom. 308 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1894 

April 5. 


19 B 807. 

APPELLATE CIVIL. 


Appel- 

late 

Civil. 

19 B. 307. 


Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Fulton. 


Maharajadhiraj Maharana Shri Mansinji {Original 
Plaintiff), Appellant v. Mkhta Hariharram NarbarraM (Original 

Defendant), Respondent.* [5th April, 1894 ] 


Practice — Procedure— Civil Procedure Code {Act XIV o/ 1882), ss, Q and 136^0rder 
dis?nissing a suit— Decree— Appeal. 

An order dismissing a suit under s. 136 of the Civil Prooedure Code (Aot XIV 
of 1882) is a decree under the deficition contained in s. 2 of the Code, and as suoh 
is appelable. 

[F.. 6 C.L.J. 374, R.. 4 L.B.R. 17 ; 121 P.K. 1907 = 51 P.W.R, 1907. 


Second appeal from the decision of J. B. Alcock, District; Judge of 
Surat. 

The plaintiff sued to recover Es. 4,521 due on a mortgage. 

The defendant denied the plaintiff’s claim. 

After issues had been framed the defendant put interrogatories to the 
plaintiff on material points. The plaintiff evaded replying to them, and 
several adjournments took place to enable him to reply. Finally the 
Judge dismissed the suit under s. 136 of the Civil Procedure Code CAot 
XIV of 1882), the plaintiff not having replied to the defendant’s interro* 
gatories. 

[308] The plaintiff appealed but the Judge held that the order of the 
Subordinate Judge was not appealable, and dismissed the appeal. 

The plaintiff preferred a second appeal. 

Kalabkai Lallubhai, for the appellant (plaintiff). — We submit that 
the order of dismissal passed under s. 136 of the Civil Procedure Code ii 
appealable — Rarnchandra v. Mdhav (1), J. R. Williams v. T. A. Brown, (S) 
Chunni Dalv. Ghimman Lai (3), Lalla Dabee Pershad v. Santo Pershad (4), 
and Prem Sukh v. Indro Nath, (5). 

Ghirnanlal H. Setalvad, for the respondent (defendant). — There was no 
adjudication, by the Court, on the plaintiff’s right to recover the money, 
and there being no adjudication there was no decree in the suit which 
could be appealed against — Lucky Chum v. Budurrunnisa (6). 

JUDGMENT. 

Sargent, C. J. — The question in this case is, whether the order of 
the Subordinate Judge dismissing the plaintiff’s suit under 8. 136 of 
the Civil Procedure Code was appealable. It has been contended fof 
the respondent that such an order is not a decree under the definition 
contained in s. 2 of the Civil Procedure Code, because it does not adjudi- 
cate on the merits ” of the right claimed. In Lucky Churn v. Budur- 
rwnwzssa (6) the Court was “ disposed ” to take that view of the section, 
but did not decide it, being of opinion that in any case the appeal 
naust be dismissed on the merits. However, we think that, having 
regard to the numerous authorities the other way, it is too late to reopen 
the question, althou gh had it been res Integra it must be admitted that 

• Second Appeal, No. 987 of 1892. 

(2) 8 A. 108. 

(6) 18 C. 420. 
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there is force in the argument for the respondent based on the ^ords of 
the section and also on the circumstance of there being a special provi- 
eion for an order rejecting the suit. In Ramchandra Madhavil) the 
cases were reviewed, and the conclusion come toby Birdwood, J., that an 
order dismissing the appeal under s. 656 was appealable. In JM. Willi- 
ams V. T.A. Brown(2) it was held by a Full Bench that the definition of decree 
in s. 2 shews that when the procedure of the Court finally disposes of the 
suit it is a decree. In Lalla Dabee [309] Pershad v, Santo PershadiZ) and 
Prem Sukh v, Indro NatkiA) it was apparently assumed that an appeal 
would lie against an order made under s. 136. We ought, therefore, we 
think, in this state of the authorities, to hold that an appeal does lie 
against the order in question, and must discharge the order of that Court, ' 
and remand the appeal for decision according to law. Costs to be costs in 
the cause. 
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Order discharged. 


19 B. 309 (f.B.). 

APPELLATE OIVIE— FULL BENCH. 

Before Mr. Justice Jardine, Mr, Justice Farran and Mr. Justice Ranade. 


ViRUPAKSHAPPA (Original Opponent No. 1), Appellant v. Nilgangava 
(Original Applicant), Respondent,* [oth April, 1894.] 

Guardian and Wards Act{VlUof 1890)— AHnor— Minor co parcener in a joint Bindu 
family governed by the Mitakshara law— Quardianship^Hindu law. 

Under Act VIII of 1890 a guardian cannot be appointed to the property of a 
minor who is a member of a joint Hindu family governed by the Mitakshara la-w, 
and possessed of no separate property. A guardian of the person of such a minor 
may be appointed under the Act. 

rP., 20 B. 659 • Appl., 32 B. 259 = 10 Bom L.R 279 ; R., 17 A 529 ; 17 Ind. Gas. 473 
= 23 M.L.J. 706=12 M.L.T. 585= (1913) M W-N. 79 ; D.. 21 M. 402.] 

Appeal from the order of Venkatrao R. Inamdar, Assistant Judge of 
Bijapur, in application No. 30 of 1891 under Act VIII of 1890. 

The petitioner Nilgangava applied under Act VIII of 1890 for a certi- 
ficate of guardianship to the persons of her minor sons. She also prayed 
that a certificate of administration, in respect of the minors property, 
be issued either to the Collector or to the opponents Virupaksha and 
Siddappa, the former of whom was the step-brol her and the latter the first 
cousin of her minor sons. She alleged that- the minors were entitled to 
property worth Ra. 55.000 ; that the minors and the opponents were mem- 
bers of a joint Hindu family; that thewhola of the family property was [310] 
in the possession of the opponents ; and that the opponents were giPen up to 
vicious habits and had been wasting and mismanaging thecommou property. 

Opponent No. 1, Virupaksha, contended (inter alia) that the minor’s 
property being an undivided share in joint family property, the Court had 
no power under Act VIII of 1890 to appoint a guardian in respect of such 
property. 

Opponent No. 2, Siddappa, stated that he was not in possession of 
the minor’s share of the family property. 

• Appeal, NO. 145 of 1893. 

(1) 16 B. 23 (2) 8 A. 108. (3) 10 C. 505. (4) 18 0. 420. 
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The Assistant; Judge ordered that a certificate of guardianship should 
be issued to the petitioner with respect to the persons of her minor sons, 
and to the Collactor with respect to all the family property in the posses- 
sion of opponent No. 1 in which the minors had shares. 

Against this order, opponent No. 1 appealed to the High Court. 

The appeal was at first heard by a Divisional Bench (Jardine and 
Kanade, JJ.) and then re argued before a Full Bench (Jardine, Farran and 
Kanado, JJ). 

Shamrao Vtthal, for appellant. — The question in the present case is, 
whether a guardian can be appointed under Act VIII of 1890 for a minor 
who is a member of a joint Hindu family and possessed of no separata 
property. Under the Bombay Act XX of 1864 as well as under the Bengal 
Act XL of 1858 it was settled law that a guardian could not be appointed 
to take charge of the minor’s undivided share in family property, the 
reason being that one member of a joint Hindu family has not such an 
interest in the joint property as is capable of being taken charge of and 
managed separately — Shivji Hasam v. Datu Mavji (1) Guraoharya v. 
Svamirayacharya (2) ; Naningrav Ravickandra v. Venkaji Krishna (3) ; 
Lakshmibaiv. Govind{^)\ Sakharamy.Motiram (5); Bhagirathibai v,Sada-‘ 
shivrav (6) ; Kalidas y. Pranshankar (7); Chhagan v. Bamchandra (8); Bam 
Chunder Chuckerbutty v. Brojonath (9) ; Skeo Nundun Singh [311] v. 
Mussamut Chunsam KoereeiXO). No doubt the decison of the Privy Council 
in Doorga Persad v. Kesho Persad Singh (11) would seem to show that 
the Court has the power to appoint a guardian for a minor co parcener. 
But, as pointed out by this Court in Narsingrav v. Fcnfta;K3), the Privy 
Council did not consider, m Doorga Per sad’ s case (11), the general principle 
of the Act with reference to the estate of an undivided Hindu family, and 
their observations must be read in connection with the particular case 
then under consideration. If the Legislature had intended to alter the law 
as interpreted by our Courts, it would have said so in express terms. On 
the other hand, the provisions of ss. 28, 29 and 34 of Act VIII of 1890 
clearly show that the Act does not contemplate the appointment of a 
guardian in the case of a minor co-parcener governed by the Mitakshara 
law. See also the report of the Select Committee on the Bill {Gazette of 
India, January to June, 1890. Part V. p. 77). The ruling in Sham Kuar v. 
Mohanicnda Sahoy (12) completely supports my contention. 

N. G. Ghandavarkar, for respondent. — Under the Hindu law the sove- 
reign as parens patrioe is the legitmate and supreme guardian of the property 
of all minors — 1 Strange’s Hindu Law, 71 ; MacNaughten’s Principles and 
Precedents of Hindu Law, p. 104 ; West and Buhler’s Digest, p. 672. 
The sovereign delegates his authority in this respect to the minor's nearest 
relatives. No text has been cited showing that the sovereign, or the Court 
as representing the sovereign, has no jurisdiction to guard the property of 
a minor who is a member of a joint Hindu family. Very strong authority 
would be needed to exclude such jurisdiction. The report of the Select 
Committee regarding the omission of s. 17 in the original Bill does not imply 
that the Legislature meant to deprive the Courts of their jurisdiction in such 
matters. Specific words are required to exclude their jurisdiction. Section 
7 of Act VIII of 1890 is wide enough to cover a case like the present, while 


(I) 12 B.H.C.R. 281. 
(51 P. J. (1881), p. 24. 
(8) P. J. (1886), p. 276. 

(II) 9 1. A. 27. 


(2) 3 B. 431. (3) 8 B. 395. (4) P.J, (1874), p. 1*3. 

(6) P.J.(l881),p. 155. (7) P, J. (1884), p. 8. 

<9) 4 0. 929. (10) 21. W. R. 143. 

(12) 19 0. 301. 


210 



X.] VIBCPAESHAPPA V. NILOANGAVA 19 Bom. 3J3 

1694 

APBIL 5. 

Full 
Bench. 

19 B 3t» 


JUDGMENT. 

The judgment of the Full Bench was delivered by 

FaRRAN, J. — We are of opinion that the order of the Assistant Judge, 
F.P., appointing the Oolleotor guardian of the property of the minors, must 
be set aside. 

The Act, the applicability of which to the case of a minor forming one 
of the members of an undivided Hindu family governed by the Mitaksbara 
law we have to consider, is a consolidating and amending Act, and in order 
to understand its scope we ought, we think, to have before us a clear view 
of the state of the law at the time when it was passed. That law, so far 
as Bengal was concerned, was cootained in Bengal Act XL of 1858, and 
for the Bombay Presidency in Act XX of 1864, Both acts have bsen, in 
regard to their application to joint Hindu families, the subject of a long 
series of judicial decisions. The Bengal Act, s. 2, was as follows : — The 
care of the persons of all minors (not being European British subjects) ^nd 
the charge of tbeir property shall be subject to the jurisdiction of the Civil 
[318] Court.” The reason of this provision, nob at first sight apparent, is 
explained in Ram Okunder v. Brojonaih (6) to be that prior to the passing 
of that Act. by the Eegulations then in force, the Courts were restricted 
from dealing, except by regular suit, with the estates of minors. The Act 
gave them a general jurisdiction over such estates. The Bombay Act was 
similar. Section I was this ; ** The care of the persons of all minors (not 

being European British subjects) and the charge of their property shall 
Vdst in the Civil Courts.” Under these Acts, now repealed, no person was 
entitled to institute or defend a suit connected with a minor s estate of 
which he claimed charge until he had obtained a certificate of administra- 
tion, except in the case of very small estates or when there was special 
cause for allowing it. Any person having the right to have the charge 
of a minor’s estate under a deed or will was entitled to such a certificate, 
and the nearest relative of the minor had the next claim to it. 
Failing these, the Court was enjoined (if it thought it necessary for the 
interest of the minor that provision should be made by the Court for 
the charge of bis property) to grant a certificate of administration to 


(1) 16 B. 39. (2) 9 I. A. 27. (3) 6 B. 693. 

(4) 6 W. B. Mis. Bui. 38. (6) 12 B. 480. (6) 4 C. 929. 

All 


19 does not exclude it. The oases cited do nob show that the Court is 
not competent to appoint a guardian for a minor member of a joint Hindu 
family. [3121 They merely show that it is not expedient to appoint a guar- 
dian for such a minor. As to the argument that in a joint Hindu family a 
minor co-sharer has no property to be taken charge of, I submit that he has 
some interest at least in the family property, and that interest the Court can, 
and will, protect by appointing a guardian. Take tbe case of a Hindu 
family consisting of a father, uncle and a minor son. Suppose the father 
and uncle collude and dissipate the estate, how is the minor's interest to be 
protected? The minor cannot enforce a partition against the will of his 
father and uncle — Apaji Narhar v. Bamchandra (1), and his interests may 
be seriously jeopardized if tbe Courts do not step in and appoint a guardian 
to protect his share of the joint estate. If the cases cited for the appellant 
proceed on grounds of expediency, is it nob highly expedient, in a case like 
this, to appoint a guardian : Refers to Doorga Persad v. Kesko Persad (2) ; 
Bahaji v. Sheskgiri (3) ; Saroda Soonduree Dossee v. Tarinee Ohurn 
Chowdhry (4) ; Shridhar v. Hiralal (5). 
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the Public Curator or other public officer, or in the case of land, to direct 
the Collector to take charge of it. The result of these provisions, therefore, 
was that it became as a general rule incumbent on the Court on applica- 
tion made to it by any relative or friend of a minor, or, in the case of 
land, by the Collector, to grant a certificate of administration to the 
person having a preferential claim to it. The Court had also a discretion,, 
in the absence of a preferential claimant, to entrust the estate of the 
minor to the care of the Public Curator or of the Collector if it considered 
it to be for the interest of the minor that such a course should be 
adopted. 

Under s. 8 of Act VIII of 1890, the same persons have the right to- 
apply to the Court for the appointment of a guardian to a minor as under 
the repealed Acts, XL of 1858 and XX of 1864, and by s, 7 the Court is 
directed to appoint or declare a guardian if it is satisfied that it is for the 
welfare of a minor that such au order should be made, but the appointment 
of a guardian is not necessary for the purpose of bringing or defending a 
suit [314] (section 53). The Court has now a discretion as to the 
appointment of a guardian. Under the last mentioned Acts it was in 
most casss obligatory upon it to appoint one. 

It was early held in Bengal, and the ruling has been generally 
followed there, that one member (although an infant) of an undivided 
family governed by the Mitakshara law had not such an interest in the 
joint property as was capable?of being taken charge of and managed by the 
Civil Court or by a guardian appointed under Bengal Act XL of 1858 : Shea 
Nundun Singh v. Mussam7H Ghimsam (1). The same view of the law 
was adopted in Bombay. The earliest reported case is to be found in the 
Printed Judgments for 1874, and the same proposition has been affirmed, 
but in different and it must be admitted not always quite consistent 
■language, in along series of decisions ever since. (See Lakshmihai v, 
Govind (2). Shivp Easam v. Datu Mavji (3), Govind v. Moto Ragunath (4), 
Narayan v. Balvant (5), Gurachrya v. Svamirayacharya (6), Sakkaram v. 
Motiram (7). Bhagirthibai v. Sadishivrav {S),Kalidas v. Prankankar (9) and 
Ckhagany. Ramchandra flO). It was at onetime assumed that a different 
view of the law on this subject had been taken by the Judicial Committee 
of the Privy Council m Doorga Persad v. Kesho PersadiU). See Babaji v. 
Sheshgtrt{l2]; but in a subsequent case, Narsinqrav v. Venkaji[lS), it 
was pointed out that their Lordships of the Privy Council were not consider- 
ing the question of the applicability of the Act of 1858 to a minor under 
Mitakshara law : and the Court concluded that their Lordships* remarks 
uQUst be taken to be confined to circumstances of the case actually before 
them which were of a special nature. We are ourselves, after a careful 

examination of the language of their Lordships’ judgment, inclined to adopt 
the same view. 


[318] It must, we think, bo admitted that the difficulties in the way 
of app yme the provisions of the Acts to which we have referred in the 
case 01 a minor governed by Mitakshara law owning no property, but 

Vhtr in undivided family estate, were very 

great. The Courts had held them to bo msuperable. From the report of 


(1) iJl W. K. 143. (2) P. J. (1874) p. 143. 

(4) Appeal No. 1 of 1875, decided 4th July 1876. 

( 5 } Miscellaneous Appeals 15 and 18 of 1675 decide 
(6) 3 B. 431, (7) P. J. (1881) p, 24. 

(9) P. J. (1881) p. 8. , (10) P. J. (1886) p. 275 

(12)6 8.^93. (13) 8 B. 395. 


(3) 12 B. H. C. B. 281. 

28th February 1876. 

(8) P.J. (1881) p. 155. 
(11) 9 1. A. 27. 
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the Select Oommifctee on the Bill, which aventuatlly became Act VIII of 
'1890, it is clear that these difficulties, and the current of decisions upon , 
the subject, were present to the minds of the Legislature when they passed , 
the Act (VIII of 1890). The Mitakshara law remains unchanged. The 
•difficulties of placing a minor’s interest in family property under the 
charge of a guardian appointed by the Court continue as great as ever. The 
Legislature has not made any special provision to meet these difficulties. 
The question which we have to consider under these circumstances is 
whether the interest of a minor in such property comes within the scope 
a.nd intention of the Act as it at present stands worded. 

Now a guardian is defined to be a person having the care of 
the property of a minor ; and we think that the Act does not contemplate 
the appointment of a guardian of the property of a minor unless the minor 
is possessed of property and of property capable of being taken care of by 
an appointed guardian. The application for the appointment of a guardian 
must state the nature, situation and approximate value of the property 
(if any) of the minor. The words " if any " are necessarily introduced 
because the application may be for the anpointment of a guardia,n of the 
person only. The appointed guardian of the property of a minor has 
certain defined privileges and powers and duties over and in respect of 
such property granted to him and prescribed by the Act. 

1. He is entitled to such an allowance (if any) as the Court thinks 
fit ; or in the case of an officer of Government to fees to be paid to Govern- 
ment out of the property of the ward. There is no provision in the Act for 
obbaining such allowance or fees from the managing member of the joint 
family. 

2. He is bound to deal with the property as a man of prudence 
would deal with his own. In the case of a Collector being f3163 appoint- 
ed, he can mortgage or charge it or lease it for a term exceeding five years 
without the leave of the Court, and in other cases the guardian has the 
same powers with the leave of the Court. The Court can no doubt define 
and restrict the powers of an appointed guardian in dealing with property 
of the minor (s, 32), but this only in cases where the Collector is not the 

guardian. 

3. The duties prescribed by s. 34, els. (a), (d), (c), and (d), are no 
doubt rendered optional with the Court to impose, and might be dispensed 
with in the case of a minor whoso only property is an interest in an 
undivided family estate, but the provisions of el. (e) are obligatory, and 
are wholly inconsistent with the position of a minor in a joint family of 
the kind we are considering. So, too, are the provisions for the guainian 
aocounbing (ss. 35 and 36) and delivering up the property of the ward (s. 41 
(3)). In truth, if any of the powers or duties prescribed by the Act are 
exercised or performed by the guardian of a minor having only an interest in 
joint family property of this kind, they would be exercised not oyer the 
property of the minor, but over the property of the family in which the 
minor is an unit. If the Legislature, having their attention called to this 
subject, had intended to make provision for the case of a guardian who 
should have power merely to watch over and safeguard the interest of a 
minor in joint family property, they would, we think, have introduced 
special provisions on the subject and given him special powers. As a 
matter of history we know from the report of the Select Committee that 
ttiey did so in the original Bill, but omitted the clause iu deference to the 
weight of authority. 
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The conclusion we have arrived afc from a consideration of the provi- 
sions of the statute would, therefore, seem to be in accordance with the 
intention of its framers as declared when it was passed. It is true that 
there is no special exemption in s. 19 of the case of a minor having 
only this species of interest in property from the provisions of the Act 
relating to appointed and declared guardians ; but if the Legislature 
adopted the view judicially declared by the Courts that an interest of 
this kind is not property of which a guardian appointed by the Court 
[317] can take care, there would, we apprehend, be no need for the 
expression of su h an exemption. There would be nothing on which the 
Act could operate. We cannot doubt hub that they did adopt that view. 
This decision does not, in any way, prevent the interest of the minor in 
joint family property being protected, in the only way in which if imperilled 
by corrupt or bad management, it can bo efficiently protected, by separation. 
See Mahadev v. Lakshman (1). The Collector or any one interested in 
the welfare of the minor can, if the circumstances warrant that step, as 
next friend of the minor, hie a suit on his behalf for partition, and on 
establishing a case for partition can have bimself appointed guardian of the- 
property, which may on partition fall to the infant’s share. To appoint 
a guardian for the purpose of considering whether or not such a suit should 
be filed, does not, we think, fall within the purview of the Act. It cer- 
tainly does not fall within its words. We are confirmed in the conclusion 
at which we have arrived by the judgments in the case of Sham Kuary» 
Mohanunda (2) where the question was fully examined. 

The appointment of the minors* mother as guardian of their persons 
has not been seriously objected to. and under Act VIII of 1890 we see no 
legal difficulty in making the appointment. Under the repealed Acts the 
appointment of a guardian of the person seems to have been dependent on, 
or ancillary to, the appointment of a guardian of the property. Under 
the present A t this is not the case. That portion of the order appealed 
against will, therefore, stand affirmed, as the circumstances of the case* 
fully warrant the appointment being made. The parties topav their own* 
costs throughout. 

Order varied. 


(1) 19 B. 99. 


(2) 19 0. 301. 
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Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Fulton, 

BhagiRATHIBAI, Applicant v. Hari Ravji Ohiplunkar [Opponent) * 
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Behkhan Agriculturists' Relief Act {Act ZVII of 1879). s. 15 ^B\-Decre 6 for redemption 
—Order for the payment of money within a certain period -^Application for payment 
by instalmenls-^Order to be made in the course of proceedings under the decree, that 
t£, by the Court which carries out the decree. 

In a redemption suit under the Dekkhan Agriculturists’ Relief Act (Act 
of 1879), the Court having passed a decree for the payment of the mortgage 
amount within a certain period, and the decree being confirmed in second appesi, 
the mortgagor after the expiration of the time for redemption specified in the 
decree applied to the High Coart foe an order for the payment of the amount by 
instalments under s. 15 B of the Dekkhan Agriculturists’ Relief Act (XVII of 
1879). 

Held, that such an order could only be made in the course of the proceedings 
under the decree, that is, by the Court which carries out the decree. 

Gulabpuri v. Pandurang (1) referred to. 
tR., 6 Bom. L.R. 643 ; D., 9 O.C. 1.] 

This was an application made to the High Court under the following 

circumstances : — . * i. • 

The applicant as an agriculturist sued for the redemption of certain 

property, and obtained a decree. The decree direcied her to pay the sum 
of Rs. *2,800 to the opponent within six months from the date of the 
decree, or, in default, to be for ever foreclosed. The decree was con- 
firmed in second appeal by the High Court. 

[319] The applicant failed to procure funds to satisfy the decree, 

and the period of six months expired. She now applied to the High Court 
to extend the period for six months moro, or, in the alternative, to make the 
decree payable by annual instalments of Bs. 400 each 
of B. 15-B of the Dekkhan Agriculturists’ Relief Act (Act XVII o' 1879). 
A rule nisi was granted calling upon the opponent to show cause why the 

prayer in the application should not be granted. r i.- 

Daji Ahaji Khare, for the opponent showed cause.—The application 

was nob made until the six months given by the decree had expired, it 
could nob, therefore, be entertained. Once the period had elapsed, there 
were no proceedings “ in the course of which ’* the order could be made. 
Such an application ought to be made pending proceedings under the 


• Civil ApplioatioD No. 12 of 1894. « , a »^a ^ Y\ 7 rT i« 7 qi* 

t S. 16-B of the Dekkhan AgricuUunslB’ Relief Act(Act XVII of 1879)—- 

16-B. (1) The Court may in its discretion, in patsiog a decree for redemption, 

foreclosure or sale in any suit of the descriptions mentioned in seotion ^kree, cl. fy) or 

ol. (a), or in the course of any proceedings under a decree for redemption, foreclosure or 

sale pissed in any such suit whether before or after this Act comes into force, direct 

that any amount payable by the mortgagor under that decree sha 1 be payable m such 

hutalments, on such dates and on such terms as to the payment of interest and. where 

the mortgagee is in poBsession, as to the appropriation of the profits and account ng 

therefor* as it thinks fit. , •> *. ^ xi. * t. n 

(9) If a sum payable under any such direction is not paid when due, the Court Bhall, 

esoept for reasons to be recorded by it in writing, instead of making an order for the sale 

of the entire property mortgaged or for foreclosure, order the sale of such portion only 

of the property aeit may think necessary for the realiaation of that sum. 



{!) F* 7. (1686)* p. 142. 
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decree. The period given by tbe decree having expired, the mortgage is 
foreclosed — Ladu Ckiimji v. Babaji Khanduji (1) ; Datto Narayan v. 
Balvant Narayani2). An application for instalments should be made in 
tbe course of execution proceedings to the Court which executes the decree. 
A separate application like tbe present cannot be entertained — Gulabpuri 
V. PandurangiS). 

Shivrayn V. Bhandarkar, for tbe applicant, in support of the rule. — 
The period of six months mentioned in the decree expired during the 
Christmas vacation, and we presented the application on the first day 
on which tbe Court re-opened. The application is, therefore, within 
time — Peary Mohun Aich v. Anunda Charan (4). The applicant is an 
agriculturist, and as such she is entitled to the benefits conferred by the 
Dekkhan Agriculturists’ Relief Act under which there is no foreclosure. 

[Sargent, 0. J., referred to Shanharapa v. Danapa (5). The decree 
being exhausted by efllux of time, there are no proceedings under the decree 
before the Court.] 

The decree had not exhausted itself when we made the application, 
because it was made on the day tbe Court ra-opened after the vacation. 
We submit that, if an order for instalments be now made, it will be a 
proceeding under the decree. It is not [320] necessary that the proceeding 
should be a preceding in execution. Under the provision of a. 20 of the 

Dekkhan Agriculturists’ Relief Act an order for instalments can be made 
at any time. 

[Sargent, C. J. — Such an application must be made to the Court 
which carries out the decree.] 

We made an application to that Court, but it referred us to this 
Court, as the final decree was passed by this Court in second appeal. 

JUDGMENT. 

Sargent, C, J. The applicant in this caso asks for an order under 
s. 15-B of the Dokkhan Agriculturists’ Relief Act that the amount payable 
by the mortgagor shall be payable by instalments. Such an order^ if it 
can be made at all under the circumstances of this case, as to which we 
express no opinion, can only be made as being one in “ the course of 
proceedings under the decree,” i. c., by the Court which carries out the 
decree. Such is the view taken by West and Nanabhai, JJ., in Gulabpuri 

V. Pandura7i(j {3). I must, therefore, discharge the rule, and dismiss the 

application with costs. 

Rule discharged. 


(1) 7 B. 532. 
(4) 18 C. 631. 


(2) P. J. (1885), p. 248. 
(6) 6 B. 604. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt„ Chief Justice and Mr. Justice Fulton. 


pATEli MafATLAT. Narandas {Original Plaintiff), Appellant v. 

Bai Parson alias Bai Itcha and others {Original Defendants), 

Bespondents.'^'' [16th April, 1894.] 

■WiU-CeriincaU—Beguiation VIII of 1827 -Amendnient of plaint- Limitation-Limi- 
tation Act UV of 1677), sch. II, art. 144. 

A plaintiff can sue to establish his title under a will without producing a 
certificate under Regulation VIII of 1827. 

Mulchand 7. Motichand (1) distinguished. 

For the purposes of limitation a suit must be considered to have commenced 
from the date on which the plaint was originally presented, and not from the 

date of its amendment. 

tRM26lDd. Gas. 439 = 62 P.R. 1914 = 255 P.L.R. 1914 = 161 P.W.R. 1914; SSX.R. 
69 (76).] 

[321] Second appeal from the decision of J. J. Heaton, Acting Joint 
Judge of Ahmedabad. confirming the decree of Rao Bahadur Lalshankar 
Lmiashankar, First Class Subordinate Judge of Ahmedabad. 

One Mansukh Nanabhai died on the 25th November, 1878, having 
made a will appointing the plaintiff his executor. He left him surviving a 
widow (defendant No. 1), two daughters (defeudant No. 2 and another 
who was not a party bo the suit), and his son-in-law (aefendanb No. 6 ). 

The plaintiff applied for a certificate under the will according to 
Reg YIII of 1827. and his apnlication was granted by the District 
Court on the 26bh July, 1879. but he did nob take out the certificate. 

On the 12 th October. 1881, the plaintiff served the defendants with a 
notice calling on them to deliver up to him Mansukh's property which was 
in their possession, and they having failed to do so. he filed the present 
suit in 1890 to recover possession from them of a house and for an 
iniunction restraining them from obstructing him m erecting a building 

on a certain piece of land. Subsequently, cn the loth August. 1891, the 
plaintiff amended the plaint by limiting 

upper story of the house only, as under the will the first defendan. had a 
right to reside on the ground fioor for her life. 

Defendants Nos. 1 and 2. the widow and daughter ^ 

Mansukh. replied Cinder alia) that the claim was 

pUintiff could nob sue. without producing a succession ceitificate. ’J^J.hat 
as the first defendant was already in possession of the site on which the 
plaintiff wanted to ereot a building, the claim for injunction would not lie. 

Defendant No. 3 disclaimed any interest in the property in suit. 

The Subordinate Judge dismissed the suit, holtog that the claim was 
not time-barred; that under the will the plaintiff was not entitled to 
obtain pOBseasion of the upper story of the house ; that the e^uld not 
be maintained without a certificate under VIII of 1827 . and th^ 

aa the plaintiff was not in [322] possession of the buildmg-site, the claim 

lor ioinnotion would nob lie. ^ 

* Second Appeal No. 727 of 1892. 

<1) 9 B.H.O.B. 87. 
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Oq appeal by the plaintiff the Judge confirmed the decree on tho 
grounds (1) that the claim to the upper story was time-barred under art. 
144, sch. II of the Limitation Act (XV of 1877), the suit being held to- 
have been instituted on the day the plaint was amended, — that is, after 
the lapse of twelve years from the death of Mansukh; (2) that, according, 
to the ruling in Mulchand v. Motichand(\) , the suit would not lie without 
a certificate of heirship or executorship; and (3) that the claim for 
injunction with respect to the building site could not be granted, as the 
site was in the possession of the first defendant. With respect to the- 
injuDctioD, the Judge stated as follows: — 

“There is no doubt, on the evidence, that the defendant widow is in 
possession of the building site in respect of which an injunction is sought. 
Therefore an injunction cannot be granted.” 

The plaintiff preferred a second appeal. 

Ga7ipat Sadaskiv Rao. for the appellant (plaintiff). — We contend that 
no certificate under Keg. VIII of 1827 is necessary for the main- 
tenance of the suit. This is not a suit to recover a debt due to the testator. 
Next, we say that it is not necessary for an executor appointed under a 
will to obtain a probate. 

The suit is not barred. The time of limitation must be reckoned up 
to the date on which the suit was filed, and not up to the day on which 
the amendment of the plaint was made — Ram Lai v. Harrison (2) ; Ehem 
Karan v. Har Doyal (3) ; Mengur Munder v. Baboo Euree Mohun (4). 

Motilal M. Munshi, for the respondent (defendant). — In the plaint as 
it was originally filed the plaintiff did not set up a title under the will. 
Subsequently by the amendment he sought to recover the property as a 
legatee under the will. The amendment changed the original nature of the 
suit. The Judge was, [323] therefore, right in holding that the suit was 
instituted on the day the plaint was amended. 

JUDGMENT. 

Sargent, C. J. — We think that the Joint Judge was in error in 
holding that the plaintiff could not establish his title under the will 
without producing a certificate under Eeg. VIII of 1827. The 
decision in Mulchand v. Motickand (1) was in a case in which the plain- 
tiff was suing to recover due to the estate of the deceased, and is- 
not applicable to tbe present case. 

We are also of opinion that the Joint Judge was wrong in bolding 
that for purposes of limitation the suit commenced from the date of tbe 
amendment of the plaint and not from the date on which the plaint was 
originally presented. Taking the latter date as tbe one on which the 
suit was instituted, it is clear that it was within time under art. 144 of 
sch. II of the Limitation Act. 

We are unable to accept as a sufficient finding the Joint Judge^s 
statement that there is DO doubt, on the evidence, that the defendant is 
in possession of the building site in respect of which an injunction is 
sought. The fact is disputed, and the Joint Judge should have given thO’ 
reasons which led him to the conclusion at which be has arrived. 

We must now reverse the decree of the lower appellate Court and 
ramand the appeal for a fresh decision, having regard to the above remarks.. 
Costs of this appeal to follow the result. 

Decree reversed and case sent back. 

(1) 9 B.H.C.B. 37 (381. (3) 2 A. 832. (3) 4 A. 37. (4) 23 W.R. 447. 
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19 B. 323. 

APPELLATE CIVIL. 

Before Mr* Justice Jardine and Mr. Justice Banade. ^ 

NiNGAPPA and another {Original Plaintiffs)* Appellants 
SHIVAPPA AND OTHERS {Original Defendants)* Respondents. ^ 

[16fch April, 1894.] 

iVacti«-Pro«dt4re~Piainl-Aiternaii«.reae/s-Pariiiioft-.Fmdi«gs of fact unaccom- 
panied by reasons~Not conclusive in second appeal^Second appeal. 

Theplaiatiff sued to recovec possession of the Yss?'^ and 

allecation that it bad already taken place. , . 

fact in second appeal. d lom n 

IR,, 12 C. L- j. 357; 7 Ini Cas. 166 ; 1 O.c. 174 ; 91 P.B. 190x- 

SECOND appeal from the decision of C. G. W. Maopherson. District 
Judge of Belgaum, in appeal No. 61 of 1891. northern half of 

certaTnUnd1smverNo.4°2)"argTng^tra?tM^^^^^^^ 

‘^IVhtrC had^h^ disp^o=^^^ 

S 'i: rcnirtm^n we e not proved the land should he Partitioned. 

the alleged partition of 1887 was not proved, and that the land. g 

service vatan land, was not liable to par ' District Judee, whose 

This decision was confirmed, on appeal, by the Uisirice dung . 

judgment was as follows : — 

partition ? . , j j o 

the land in dispute. • t fh« npcabive 

"My finding on all the three points is in the „„regigtered 

‘■EKhibit ^ the partition-deed rel.ed on Plaint^ft., is jnreg.stere^^ 

and there can be no donbl that the proper it follows that the deed, 

upwards of Rs. 100.... .-.Ai^js oe ng registration, 

“iS. 

. Oo... mia aat Jri.. 1. >b. !». •' 

plaintiff’s distinct aU egation that it had already ^ ken p a e^ 

1 • Becond Appeal, No. 666 o( 1B92, 

I AA ^ . I 
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“As regards point (c), there is no satisfactory evidence that plaintiff 
v?as ever in possession of the land in dispute, or that he has any title to 
it.” 

[32S] Against this decision the plaintiffs preferred a second appeal to 
the High Court. 

Mahadev BhaskarChaubal, for appellants. — Our allegation of partition 
does not estop us from claiming partition in the alternative. We put 
forward the alternative case from the beginning. Having failed to estab- 
lish the alleged partition, we are entitled to fall back on our general title, 
and claim the alternative relief — Lakhskmibai v. Hari bin Bavji (Ij; 
Maidin Saiba v. Nagapa (2) Raj Kishore Bhnddur v. Huree Mohun iZ) \ 
Shivram v, Narayan (4). The lower Court’s finding on the question of 
possession is not accompanied by any reasons. It is, therefore, not 
conclusive in second appeal — Kamat v. Kamai (5). 

Mahadev Ghimnaji Apte^ for respondents. — Plaintiff alleges that a 
partition took place in 1887. If this be true, then he is not entitled to 
demand a fresh partition except on the ground of mistake or fraud. He 
does not rest bis case on this ground. Nor does he say that the land in 
dispute was left undivided at the time of the alleged partition. His case 
is that he got possession of his share, and was then ousted. Such ouster 
does not entitle him to claim a fresh partition. If ho were allowed to say 
that there was no partition, then the present suit is defective. He must 
seek partition of all the joint property, and not merely of the land in 
dispute. He must bring into hotchpot the family property which is in his 
possession. The plaint contains two inconsistent reliefs neither of which 
can Mahomed BuUh Khan v. Busseini Bibi (6); see O’Kinealy’s 

Notes on Civil Procedure Code. p. 97, 4th edition. 


JUDGMENT. 

Ranade, J. In this case, the appellants (original plaintiffs) brought 

this suit to recover possession of the northern half of Survey No. 42, 
which was admittedly shetsanadi service land and which plaintiffs claimed 
bad fallen to their share in a partition effected in 1887 between plaintiffs 
and defendants father. The defendants dispossessed the plaintiffs in execu- 
tion of a Mamlatdar’s decree in a possessory suit in 1890. Plaintiff 
claimed Rg. 100 as profits of their share of the land for three years, and 
the L326j plaint contained an alternative prayer that, in case the partition 
alleged were not proved, the claim might be treated as one seeking a parti- 
tion of the land. Defendant No. 1 denied the alleged partition of 1887, and 
contended that separation had taken place twenty five years ago. Plaintiffs 
obtained no share in the laud in dispute, which was. moreover, 'service land, 
and as this service was rendered by the defendant No. 1. he alone was 
entitled to the possession of the land. The Court of first instance held that 
the parMtjon deed of 1887 was inadmissible in evidence, as it was not 
registered. It further held that as the land was service land, it was not 
subject partition This decree was confirmed, in appeal, bv the District 
Couit, which held that the partition deed was inadmissible in evidence, and 
that no orM evidence could be received also on the point. It further held 
that as plaintiffs admitted a previous nartition, no fresh partition, could bo 

ordered ; and. finally, that plaintiff had failed to prove his title or his 
alleged possession of the land. 


(1) 9 B.H.O.R. 1, 
(4) 5 B. 27. 


(2) 7 B. 96. 
(5) 8B. 868. 


(3) 19 W. R. 196. 
(6) 15 I. A. 61. 
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In the apceal before us, the appellants’ pleader contended that the 
partition- deed Was improperly held to be inadmissible in evidence, and 
that it could be at least used to prove plaintiffs alleged possession. It 
was further contended that as plaintiffs' plaint bad contained an alternative 
prayer, the lower Court of appeal was in error m holding that Partition 
could not be ordered in this suit. Lastly, it was urged that as the 
lower Court had summarily disposed of the last two points, the judgment 

ToTakr up the last point first, there can be no doubt ‘hat it would 

have been far more satisfactory if tbe lower Court of appeal had decided 

the points (6) and (c) in a less summary manner, and had given reasons 

for its conclusions. This Court has laid down in Kamat v. Kamat (1) 

and Eaghunath v. Nilu (2) that when no reasons are 

elusions arrived at such conclusions cannot f 

fact in second appeal. In the present case, plaintiff s allegation of a pai 

titiion effeoted in 1887 was held bv the lower Court to preclude him fioru 

sernfan order for partition under the alternative nrayer contained 

in his plaint. We do not think plaintiff’s [327] 

was necessarily attended by any such consequence. In a similar case 
viz Rai Kishore v. Buree Mohun kZ). where plaintift alleged that a 
partitb^^a^d btn Iffected of his third share, and failed Prove it, the 

^aZltTnt 1“ rereltlv’TdLSXTa:: 0^^ donhirpr:^^ 

in his deposition. Es. 34. He stated therein that 

twenty-five vears ago. and that afterwards there was a reunion and as 
pTainMffa were minors, defendants’ father managed the shares both of 

and general title to tbe land, and it erred m disposing 

ground that the plaintiff's admission of partition precluded him from seek 

S rf t '-.irs,-'. i:: 

sSi'STurr.: ; s 

KS -■'K >b-" 
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Plaintiff’s principal claim was for a share of the land, a definite northern 
share if the alleged partition was held proved, or an equal share if no such 
partition was admitted. In the present case the fact of the second partition 
is not denied by the defendant. His contention relates solely to the impar- 
tible character of the land in dispute by reason of its being service land. 
There was, therefore, no inconsistency in plaintiff’s claim. 

The partition-deed on which plaintiffs relied, was very properly held 
to be inadmissible in evidence, as both the value of the entire property 
and of plaintiffs’ share in it exceeded 100 rupees. The questions of 
plaintiffs’ alleged title to the land independently of the partition of 1887, 
and the impartibility of the land as being service land (on which latter 
point the Court of first instance rejected plaintiffs’ claim), were not at all 
considered by the lower Court of appeal. It virtually disposed of the 
case on a preliminary point which did not cover the whole of plaintiffs’ 
claim. Under these circumstances we think that the ends of justice will 
be best served by a remand of the case back to the lower Court of appeal 
under s. 566, with directions that it should record its findings with reasons 
on the question of possession and title, and the impartibility or otherwise 
of the land in dispute. It should return these findings in the course of 
three months. 


Case remanded. 


19 B. 328. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Trimbak Ramrao Deshpande {Original Plaintiff)^ Appellant 
V . Govinda (Original Defendant), Respondent,* [18th April, 1894.] 

Civil Procedure Code (Act XIV of 1882), s. 244 {c)~Claim to attached property— Order 
xn execution proceedings— Separate swii — Execution of decree. 

In execution of a decree passed against tbe plaintiff certain property in bis 
possession was attached. Thereupon he laid claim to the property, on the ground 
[329] that it was his service vatan. This claim was rejected. The plaintiff then 

filed a regular suit for a declaration that, the property was not liable to attach- 
ment and sale. 

Held, that the suit was barred unders, 244 of the Code of Civil Procedure 
(Act XIV of 1882). The Court which originally rejected the plaintiff’s claim in 
the execution proceedings had jurisdiction to investigate the claim under ol. (c) of 
B. 244 of the Code. 

[R.. 8 0. C. 405; D.. 22 B. 475.] 

Second appeal from tbe decision of A. Steward, District Judge of 
Khandesb, in A?jpeal No. 203 of 1891. 

The property in dispute was attached in execution of a money deoreo 
obtained by one Govinda Vyankoba against Trimbak Ramrao Deshpande, 
Theieupon Trimbak applied to have the attachment raised, alleging 

that the property was service vatan property, and as such not liable to 
attachment and sale. 

This application was rejected. 

Trimbak thereupon filed a regular suit to have it declared that the 
property in dispute was not liable to attachment and sale in execution of 
any decree, on tbe ground that it was service vatau. 


• Second Appeal, No. 718 of 1892. 
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The Court of first iDsfc&nce dismissed this suit, bolding that it was 1894 
barred under s. 244 of the Code of Civil Procedure, as the order passed Aprid is. 
on plaintiff’s application to set aside the attachment was one relating to ' 

the execution of a decree and made between the parties to the suit in APPEL- 
which the decree was passed : late 

This decision was confirmed, on appeal, by the District Judge. CIVIL. 


The plaintiff thereupon preferred a second appeal to the High Court. 

Mahadev C. Apte, for the appellant (plaintiff). — The decree in execution 
of which the property was attached was passed against the present plaintiff 
personally, and not in his capacity as vatandar. When the property was 
attached, be claimed it as bis service vatan. The order rejecting bis claim 
fell within a. 280 and not 244 of the Code of Civil Procedure. The present 
suit will, therefore, lie as expressly provided by s. 283 of the Code — Roop 
Lall Dass v: Bekani Meah (1). Section 278 of the Code does not exclude 
the case of a judgment-debtor claiming the [330] property attached, not 
on his own account, but as a trustee for and on behalf of a third party. In 
the present case the plaintiff, a vatandar, claimed the property in dispute, 
not as his own private property, but as property belonging to Government 
and held by him as remuneration for service. The case, therefore, does not 
fall under s. 244. 

Daji Abaji Kkare, for respondent (defendant). — All questions between 
the parties to a suit in which a decree is passed, and relating to execution 
of the decree, fall within s. 244 of the Code of Civil Procedure. The claim 
made by the plaintiff in the execution proceedings was one between the 
parties to the suit, and relating te execution. It was, therefore, cognizable 
under s. 244, and could not be made the subject of a separate suit — 
Punchanun Bundopadhya v. Bahia, Section 278 contemplates the 

case of a claimant who is not a party to the suit ; the law, therefore, 
provides in his case that if he fails in the summary proceedings, be may 
bring a separate suit to establish bis right. The present is not a case of this 
kind — Chowdhry Waked ALi v. Jumaee (3). 

JUDGMENT. 


JaEDINE, J. — A decree having been passed against the plaintiff, an 
inam jaghir village in his possession was attached ; whereupon be claimed 
that, as this property being service vatan was not liable to attachment of 
sale, the attachment should be removed. This claim was rejected. The 
plaintiff thereupon sued for a declaration that the property was not liable 
to attachment and sale. This suit has been rejected by the two lower 
Courts on the ground that the order was made under 9. 244, and that no 
suit would lie. 


Mr. Apte has urged the analogy of the mutawali of wakf, who was 
the judgment-debtor in Roop Ball Dass v. Bekani Meah{\-), in which at 
p. 445 it was held, after a review of the cases, that where the judgment- 
debtor claims to bold the property which is sought to be attached as a trustee 
for third parties the order passed on the claim must be held to be a 
decision under s. 230, and not under s. 244. The present claim is not 
based on such a ground ; and following the decisions of the £331] Privy 
Oounoil in Chowdhry Wahed AH v. Mussamut JumaeeiZ) and Abedoonissa 
Ammerootiiss^A), sta interpreted in Punchanun Bundopadhya v. Rabia 
and Kuriyali v. Mayan{5) , we are of opinion that the Court which 








sfi . ' 


' .. ' 


1) 16 0. 4S7. 
61 7 H. 366. 


(3) 17 0. 711 



(3) 11 B.L.R. 149. (4) 4 I.A. 66 (76). 
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originally rejected fcbe claim made in the execution proceediogs had 
jurisdiction under the words of s. 244, cl. (c). We, therefore, confirm the 
decree with costs. 

Decree confirmed. 


19 B. 331. 

APPELLATE CIVIL. 


Before Mr. Justice Jardine and Mr. Justice Banade. 


Gavdappa and another {Original Defendants), Appellants v. 
GirimaLLAFPA {Original Plaintiff), Respondent.* 

[]9fch April, 1894.] 

Hindulaw — Adovtion — Adoption, by a viother after the death of her son who has left 
neither chtld nor widow — Adoptiori by a grandmother without the consent of her 
daiighter'inJaw-^Objection taken for the first time in appeal-^Practice. 

Under the Hindu law a mother is competent to adopt when her son dies leaving 
no widow or other heir nearer than herself. 

A Hindu of the Bhudra class died, leaving him surviving his mother and a pa- 
ternal grandmother. After his death his grandmother adopted the defendant. 
Subseguentlj to this adoption the deceased’s mother adopted the plainti ff . 
Thereupon both plaintiff and defendant claimed the deceased’s estate. 

Held, that the plaintiff was entitled to succeed. The deceased’s mother having 
succeeded as heir to her son, her mother-in-law could not by any adoption divest 
her of her rights as such heir without her consent. The defendant’s adoption was, 
therefore, invalid. 

An objection based upon a point of law may be made in second appeal, provided 

it does not involve the taking of any additional evidence on matters of disputed 

facts. 

[R., 23 B. 327 : 25 B. 202 ; 25 B. 306 ; 28 B. 461 : 4 Ind. Cas. 599 = 3 S.L.R. 106 ; 1 N. 
L.R. 1:18. L.R. 142.] 


Second appeal from the decision of Venkatrao E. Inamdar, Acting 

Assistant Judge of Sholapur-Bijapur, in appeal No. 78 of 1891. 

The property in dispute belonged to one Giriappa Jennappa. 

Giriappa died leaving behind him his mother Kachava and a paternal 
grandmother also called Racbava. 

After Giriappa s death his grandmother adopted defendant 

Subsequent to this adoption, Giriappa’s mother adopted the 
plaintiff in 1879. 

f 1888 the plaintiff s adoptive mother sold the property in dispute 

to defendant No. 1. and, nut him in possession on 1st April, 1889. 

In 1890 the plaintiff filed the present suit to recover possession of the 

property m question, alleging that it had been illegally sold by his adoptive 
mother to defendant No. 1. - - k 

ru ^ ‘denied the plaintiff’s adoption, and contended that 

tno plaintiff bad obtained the adoption deed by fraud and misrepresentation, 

plaintiff binding on the 

Defendant No. 2. who was added on defendant No. I’s application, 

contended ^at he had been adopted by Giriaopa’s grandmother with the 

consent of GinappVs mother, and that after his adoption plaintiff could 
not be validly adopted. ' 


• Second Appeal No. 768 of 1892. 

224 



QAVDAPPA V. GIKIMALIjAPPA 


19 Bom. 334 


Z.] 


The Court of first instance rejected the plaintiff's claim. 

On appeal, the Assistant Judge held that on Giriappa’s death bis 
mother succeeded to his estate ; that she was competent to take the 
plaintiff in adoption ; that the parties being Shudras the plaintiff’s 
adoption was valid ; that the plaintiff’s adoptive mother did not give 
her consent to the adoption of defendant No. 2 by her mother-in-iaw ; 
that the adoption of defendant No. 2 was. therefore, invalid ; that the sale 
to the defendant No. 1, having been effected after the plaintiff’s adoption, 
was not binding on the plaintiff. He, therefore, awarded the plaintiff’s 
claim. 

Against this decision the defendant appealed to the High Court. 

Ohanasham Nilkantk Nadkarnit for appellants (defendants). — The 
mother of the deceased Giriappa had no authority to adopt the plaintiff. 
It appears that Giriappa left a widow behind him ; and though the widow 
was dead at the time of the adoption, that circumstance would nob retider 
the adoption valid. The mother’s power of adoption was at an end when the 
estate passed from the son to the son’s widow — Krishnarav Trimbak 
Hasahnis [333] v. Shankavrav (1). Even if the son had left no widow, the 
mother would not have been in a better position. The ownership of the 
estate together with the right of adoption having once descended to the son, 
the right to adopt could not go back to the mother. If she were allowed 
to adopt under such circumstances, the son would be placed in a worse 
position as regards the performance of his shradkas than if there bad been 
no adoption at all — West and Buhler (3rd Ed.), p. 984; Piddnppa 
V. Gutawcii^). If the mother can adopt, why cannot the graudmother ? 
The plaintiff’s adoption is, therefore, invalid. 

B. A. Bhagvat, for respondent (plaintiff). — The objection now taken 
to the validity of the plaintiff’s adoption was not raised either in the Court 
of first instance or even in the memorandum of appeal presented to the 
District Court. It must, therefore, be taken to have" been waived. Nor 
is there any finding of either of the lower Courts that the deceased Giri- 
appa left a widow behind him or ever bad a wife. It is not open to the 
appellant to make a new case in second appeal. The case should, there- 
fore, rest on the same footing here as it did in the Courts below, namely, 
that Giriappa died leaving his mother as his only heir. Dealing with the 
case on that footing, I contend that the mother was competent to adopt a 
son. In adopting a son she divests no estate but her own, and she may 
•do BO when she likes — V^ellanki Venhciiu^ v* Veiikctci i?(7wz<i(3). Tho 
ruling in Hasabai’sil) case does not apply, as in that case the son s widow 
had survived him ; while in the present case the son left no widow behind 
him. The bar created by the upanayan ceremony in the case of the higher 
classes does not affect the Shudras. The parties to this suit are Lingayefc 
Bhudras. 


JUDGMENT. 

BaNADE,J. — In this case the respondent (original plaintiff) brought 
his suit, as the adopted son of Bachava. to recover possession of certain 
lands which Raohava had sold to appellant (defendant No. 1) in October, 
1888. The appellant No. 1 denied the alleged adoption, and contended 
“that respondent had obtained an adoption-deed by fraud and misrepresen- 
tation. There was a [884] further complication introduced by joining the 


U) 17 B. 164. 

BX— 29 


(2) P. J. (1889), p. 341. 

225 


(3) 4 l.A. 1. 


1894 

APRIL 19. 

Appel- 

late 

Civil. 

• w* 

19 B. 38t« 



19 Bom. 385 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1894 name of appellant No. 2 (original defendant No. 2), who claimed to have 
APBIL 19. been adopted by Rachava's mother-in-law, and who stated that Rachava 

bad sold the land to appellant No. 1 with his consent. The chief grounds 

Appel- which respondent’s adoption was questioned in the first Court were 
LATE (1) fraud on respondent’s part, (2) his neglect to maintain Rachava, who, 
Civil, therefore, repudiated the adoption, and alienated the land for her own 

maintenance, and, (3), the prior adoption by Rachava’s mother-in-law of 

19 B. 331. appellant No. 2. 

The Court of first instance held that respondent’s adoption-deed, as 
also the sale-deed in favour of appellant No. 1, were both proved. It held 
further that as the land in dispute was acquired by Giriappa, the son of 
Rachava, and her husband Jennappa, and Rachava succeeded to it as mother 
and heir of Giriappa, she was absolute owner of the land, and respondent 
bad no right to it, as it did not form part of Jennappa’s estate. Neither 
had appellant No. 2 any right to the land, as it formed no part of his adop- 
tive father’s estate. The sale was effected for a legitimate necessity, and 
was. therefore, binding on respondent, whose claim was, therefore, rejected. 

In appeal, the Assistant Judge, while agreeing with the Court of first 
instance on the question of respondent’s adoption, held (1) that appellant 
No. 2’s adoption was invalid, (2) that Rachava did not acquire an absolute 
interest in Giriappa’s land, and (3) that, as there was no legal necessity 
for the alienation, be held that the sale to appellant No. 1 did nob bind 
the respondent. The Assistant Judge held finally that the adoption of 
respondent by Rachava, as mother and heir of Giriappa, was not invalid, 
inasmuch as the ruling in Krishnarav Trimbak Hasabnis v. Shankarrav (!) 
applied to Brahmins only, and could not apply to Shudras, and this 
objection was not pressed by the appellants, who were, therefore, held to 
have waived it. Respondent’s claim was accordingly decreed in full. 

The appellants’ pleader before us chiefly rested his contention on the 
ground that, as Rachava's husband Jennappa had left his son Giriappa 
behind him, Rachava, succeeding as Giriappa’s [333] mother and heir to 
the land, could not adopt the respondent under the ruling referred to above, 
which applied both to Brahmins and Shudras alike. It was also contended 
on behalf of appellant No. 2 that his prior adoption -by Rachava’s mother- 
in-law v?as valid. Lastly, it was urged that appellants had never waived: 
their principal objection to the validity of respondent’s adoption. The 
other objections were not seriously pressed in the course of the argument, 
and need not be noticed here. 

As regards the allegation about waiver, it appears from the record of 
the suib that the appellants did not urge their principal objection in the 
Court of first instance, but rested their defence solely on the ground of 
fraud and breach of agreement in respect of Rachava’s maintenance. In 
the lower Court of appeal, however, this objection appears to have been 
pressed in the course of argument, and as it was an objection based on a 
point of law. there could be no bar to the lower Court’s taking notice of 
it, even though it was not pointedly urged. It is certainly open to the 
appellants to raise the point in second appeal, and we must take notice of 

It, if It does not involve the taking of any additional evidence on matters 
of disputed facts 

The next question we have to consider is, whether respondent’s 
adoption by Rachava was valid as again.st the anpellant No. 2. who claims- 
to have been previously adopted by Rachava’s mother-in-law, and, secondly, 


U) 17 B. 164. 
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whether it was valid as against appellant No. 1, who claims as purchaser 
from Raobava, who repudiated the adoption, and alienated the land in her 
right as sole and absolute owner. In so far as the contest lies between 
the relative claims of the two adoptions, we entertain no doubt that the 
finding of the lower Court of appeal is correct. It is true there is no clear 
finding as to the constitution of the family at the time of the death of the 
last full owner Giriappa, the son of Jennappa, by his wife Rachava, and 
the grandson of Maharudra. It is in evidence that Jennappa died before 
Maharudra, and that, on Maharudra’s death, Giriappa was the sole owner 
of the property. It is plain that as between Maharudra’s widow, the 
adoptive mother of appellant No. 2, and Jonnappa’s widow, the adoptive 
mother of respondent, the latter as mother succeeded as heir to Giriappa, 
who had himself acquired the land in dispute, and her mother-in-law 
[336] could not by any adoption divest her of her rights as such heir, unless 
she consented. There has been an express finding that Rachava did nob give 
her consent. Appellant No. 2’s claim, therefore, was very properly dis- 
allowed — Annammak v. Mabhu Bali (1); Rtipchand v. Rakhynabaii^)-, Rally 
Prosonno v. Gocool Ghunder -31 ; Bhoobun Moyee v. Ram Kiskore (4). 

As regards the validity of respondent’s own adoption, it was contended 
before us that it was similarly invalid, inasmuch as Giriappa, the natural 
son of Rachava, bad left a widow behind him, who was his her, and this 
widow, and nob Rachava, bad the right of adoption. 

The allegation that Giriappa was married and had left a widow be- 
hind him was made for the first time in second appeal. The judgments 
of both the lower Courts are silent on this point. If Giriapoa had left a 
widow as his heir, the appellant No 1 would not have failed to press 
the point in the lower Courts. We cannot, under these circumstances, 
take notice of this allegation, as it involves a question of fact, in respect of 
which there has been no issue and no distinct finding. We must, there- 
fore, hold that Giriappa loft no other nearer heir save his mother Rachava 
at the time of his death. 

The apueilants’ pleader Mr. Ghanasham, however, contended that 
even if Giriappa bad left no widow, and bis mother was bis only heir, yet 
the ownership of the land, together with the right of adoption, having once 
descended to Giriappa, the right to adopt could not ascend to bis mother 
Rachava, and her adoption of respondent was, therefore, invalid under 
the authority of the ruling in Hasabnis’ case (6). In that case, however, 
the widow of the last heir survived her husband, and it was accordingly 
held that, under the circumstances, the mother could not adopt even after 
that widow's death. The facts of this case clearly distinguish it from the 
authority cited above. Mr. Mayoe in his Hindu Law, s. 104, recognizes 
a distinction between a mother adopting after her infant son's death, and 
adopting [837] after the death of that son’s widow, and the ground of this 
distinction apparently rests on the decisions of the Privy Council that an 
adoption by the mother after the estate has vested in her son's widow is 
invalid — Bhoobun Moyee v. Ram Kishore (41 ; Pudma Coomari v. The 
Qowrt ofWard &{&) ; Thayammal v. Venkatarama (7). If it bad been found 
in the present case that Giriappa had left a widow behind him, Rachava 's 
adoption of the respondent would clearly have been invalid. The larger 
proposition which the appellants’ pleader asks us to affirm derives no 


8M.H.O.R. 108. (2) SB.H.C.R. A.C.J. 114. (3) 2 C. 295. 

U) 10 IM.l.A. 279. (0) 17 B. 164. (6) 8 I.A. 229. (7) 14 I. A. 67. 
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support from the authorities cited before us. If a widow caunot adopt 
after the death of her natural or adopted son under any circumstances, 
half the adoptions that take place would have to be declared inyalid. 
Even the learned Editors of the Digest of Hindu Law admit that the 
widow can exercise her authority to adopt when 

adopted, dies unmarried, or leaves no child or widow behind him. IE this 
were nob so, the husband could not authorize his widow to mike successive 
adoptions, and this power has been expressly recognized by the Courts m 
India -Ra;a Vellanki v. Vankata Bama (1) and Bam Soondur v. Surdanee 
Dossee (2). In this Presidency no express authorization by the husband is 
necessary, but the widow’s power to adopt, when there are no other vest- 
ed rights which would be defeated by it. has been fully recognized m 
Bamji v. Ghamau (3). In the higher caste, it is usual to permit such an 
exercise of power when the son dies before he attains full ceremonial 
competency, and cases of a second and third adoption under such circum- 
stauces have occurred. la this view of the law. we feel satished that 
Eacbava could validly adopt the respondent after Giriappa’s death without 
leaving any other heir nearer than his own mother. 

The lower appellate Court was. therefore, not right in the way it 
distinguished the present case from the ruling in Krishnarav v. Shankarrav 
(4) : but its view can be supported on other grounds, and we, therefore, see 
no reason bo distrub its finding. Raohava [338] or ber assignee, appellant 
No. 1, was certainly estopped by her own act from questioning respondent’s 
adoption. She had, at the most, no more than a Hindu widow’s estate in 
the land as heir to Giriappa, and she could not, after adopting the res- 
pondent in 1879 alienate the land without any proved necessity. 2 

We accordingly confirm the decree of the lower appellate Court, and 
dismiss the appeal with costs on appellants. 

Decree confirmed. 


19 B. 338. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt.t Chief Justice, and Mr. Justice Fulton. 


JagMOHANDAS KilabhaI {Original Plaintiff), Applicant v. Alld 
Maria Duskal {Origmal Defendant), Opponent.'*' [I9th April, 1894.] 

Succession Certifi'iate Act (Vll of 1889), s, 4 — Joint faviilySuit for family debt—2To 
necessity for certificate— Bindu law— Evidence— Presumption as to nature of pro- 
perty where the family is joint. 

Under the Saocession Cectifioata Aot VII of 1899 a plaintiff does not require a 
certificate where his claim is (or family property by right of survivorship. 

Where a plaintiff’s family is admitted or proved to be a joint Hindu family, but 
there is DO direct evidence as to the natute of the debt claimed by the plaintiff, the 
presumption is that it is a family debt. 

[P., 17 A. 579 ; 38 C. 182*13 O.L.J. 203 = 15 C.W N. 49 = 7 Ind. Oas. 806; 18 Ind. 
Gas. 228; R . 33 A. 677=8 A.L.J. 723 = 10 Ind. Oas. 543 ; 21 B. 53 ; 9 O.P.L. 
R. 65 ; 4 L.B.R. 99 ; U.B.R. (1892—1896) 204.] 


* Applioation No. 177 of 1893 under eztcaordinary*jurisdiotioa. 
(1) 4 I. A. 1. (2) 22 W. R. 121. 

(3) 6 B. 498. (4) 17 B, 164. 
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.XJ JAQMOHANDAS KILABHAI V. AIiLTJ MABTA DUSKAL 19 Bom. 840 


AppLICATIOH under tbe extraordinary jurisdiction of the High Court 
(a. 622 of the Civil Procedure Code, Act XIV of 1882) against the decision 
of Rao Saheb G. V* Saraiya, Subordinate JuJge of Bassein, in a Small 
Cause Court suit. 

Tbe plaintiff sued to recover Rs. 48-4 0 on a money-bond passed by 
defendant in favour of plaintiff’s father on 22 nd July, 1891. Plaintiff alleged 
that he and his deceased father were members of a joint Hindu family, and 
that the family business was transacted in the name of his deceased father. 

Defendant did not appear. 

The Subordinate Judge of Bassein with Small Cause Court powers found 
the bond proved, and that plaintiff and his deceased father wore members 
of a joint family, but following the ruling of the Madras High Court in 
Venkatramanna y . Venkayya (1) [339] held that as the bond did not show 
on the face of it that the debt claimed was due to the joint family, it was 
necessary for the plaintiff to produce a certiffcate under the Succession 
Certificate Act (VII of 1889), a. 4, before a decree could be given in hia 
favour. No such certificate being produced, tbe Subordinate Judge 
dismissed tbe plaintiff’s suit with costs* 

The plaintiff applied to the High Court in its extraordinary jurisdiction, 
contending that as he and his father were members of a joint family, no 
certificate under Act VII of 1889 was necessary to entitle him to recover 

tbe debt. 

G. M. Tripathi, for the applicant. 

Tbe opponent did not appear. 
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JUDGMENT. 

SahgeNT, 0. J. — The Subordinate Judge has found that a certificate 
under Act VII of 1889 is necessary on the authority of Venkatramanna v. 
Venkayyail) , where it was laid down that a certificate is necessary, unless 
it appear on the face of tbe bond passed to the plaintiff s father that the 
debt claimed was due to tbe joint family consisting of the father and son. 
The Madras Court would appear to have held that the plaintiff could not 
in such a case raise the question that the debt was a family debt. However, 
we have already decided in Raghavendra Madkav y. Bhima (2) that the 
necessity for the certificate upon tbe plain language of the Act depends tm 
the question whether the debt was part of '* tbe effects ’ of the deceased, 
or was in its nature a family debt and, therefore, family " property. This 
does nob of course prevent the defendant from insisting that all the 
members of the family be made co-plaintiffs. The Madras Court, however, 
would seem to have been influenced in its decision by a desire to give effect 
to the intention of the Act to protect debtors ; bub as the language of tbe 
Act is quite clear in showing that it is confined to the case in which the 
claim is to the “ effects ” of tbe deceased, and not to family property where 
the claim is by right of survivorship, it would, in our opinion, be contrary 
to sound principles of construction to adopt the view of the Madras Court. 

Another question Is also touched upon in the above case, viz., whether 
the debtor is entitled bo insist on a certificate when tbe [840J family 
is admitted or proved to be joint; but there is no direct evidence before the 
Court as to the nature of the debt. We gather from the Madras judg- 
ment, that the Ooarb considered that in that case there would be no pre- 
Aumption that the debt was a family debt. But we think that view is 


(1) 14 M. 877. 


(2) 16 B. 349. 
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irr 0 coDcil 6 ablo with ths dscision in TutucJc ChwndcT v. JodcshiiT ChundsT 
(1), which has always been followed in this Court. 

We must, therefore, in the exercise of our extraordinary jurisdiction 
make absolute the rule nisi and reverse the decree of the Court below, 
and send back the case for a fresh decision having regard to the above 
remarks. Costs to abide the result. 

Rule made absolute and case sent back. 


19 B. 340. 

CRIMINAL REVISION. 

Before Mr. Justice Jardine and Mr. Justice Farran. 


In re Nagarji Trikamji.* [12th November, 1894.] 

Penal Code {Act XLV of 1P60), o. 499, excep. 0—DeJamation— Privilege of counsel 
— Good failk^Construclion^Construction of statute. 

A pleader, in add tossing a Mamlatdar on behalf of bis olient, who was charged 
under s. 125 of the Bombay Land Revenue Code (Bom. Act V of 1879) with 
wilfully removing boundary marks, commented on some of the witnesses for the 
prosecution, and called them loafers. Tbereupou one of those witnesses pro- 
secuted the pleader for defamation. The Magistrate held that there was no 
justification for the language, and convicted the pleader, and sentenced him to 
pay a fine of Rh. 15 under s. 500 of the Indian Penal Code (XLV of 1860). 

Hfld, reversing the conviction and sentence, that in the absence of express 
malice (which was not to be presumed) the pleader was protected by ezeep. 9 
to s. 499 of tbc Indian Penal Code. 

Held also that in considering whether there w'>s good faith {i.e., due oare and 
attention) tb'> position of the person making the imputation must be taken into 
consideration. In the case of an advocate, where express malice is absent, a 
Court havir.g due regard tc public policy would be extremely cautious before 
depriving him of the protection of ezeep. 9 to s. 499 of the Indian Penal Code. 

Semhle . — Section 409 of the Indian Penal Code should be construed without 
reference to the English law. 

IF., 36 C. 375 (393)=9 C-L.J. 259 = 13 O.W.N. 340 ; R., 22 A. 234 (2.35) ; 29 A. 685 = 
4 A.L.J. 605 = 27 A. W.N. 235; 25 B. 90 i96) = 2 Bom.L.R. 653; 9 Bom L.R. 1287 
(1288) ; 17 O.L.J. 105= 17 C.W.N. 654 = 18 Ind. Cas. 737 : 12 Ct L.J. 275 = 14 
Ind. Cis. 659 = 23 M. L.J. 39 = 11 M.L.T. 416 = (1912) M.W.N. 476 ; 3 L.B.R. 
265 (270); 1 Weir 589 (591).] 


[341] This was an application for the exercise of the High Court’s 
revisional jurisdiction under s. 439 of the Code of Criminal Procedure (Act 
X of 1882). 

The accused, who was a pleader practising in the district of Surat, was 
charged with defamation under s. 499 of the Indian Penal Code under 
the following circumstances i — 

One Maneklal Pranshankar filed a complaint against Abdul Kadar 
under s. 125 of the Bombay Land Revenue Code (Act V of 3879) for 
wilfully removing certain boundary marks. 

Tbc Mamlatdar of Chorasi, who held a summary inquiry into this 
complaint, examined certain witnesses on behalf of the prosecution, one 
of whom was Narsiram Harderam, the complainant in the present case. 

The accused, who defended Abdul Kadar, in commenting on the 
witnesses for the prosecution called them ** loafers.” 




Oriminal Review No. 214 of 1894, 
(1) 11 B.L.R. 193. 
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Thereupon Narsilal filed the present complaint againt the accused, 
charging him with defamation. 

The accused pleaded that the occasion was privileged. 

The case was tried by the First Class Magistrate of Surat, who was 
of opinion that the accused was not justified in calling the complaiuaut 
a loafer. 

The accused was convicted of defamation under s. oOO of the Indian 
Penal Code, and sentenced to pay a fine of Rs. 15. The judgment was as 

follows : — 

"The accused in bis defence has raised two main issues, viz .: — 

“ Isb, that as a pleader it was his privilege to comment on the evidence 
of witnesses, and if it be considered proved that the complainant was 
■called a ' loafer,' be had not gone beyond the limit of his privilege. 2nd, 
that the word ‘ loafer ’ used by him was not intended for complainant, 
bub a dhed witness. 

“ I have seen the authorities quoted pro and con, and 1 do not think 
a vakil has the privilege of calling a witness who gives, evidence against 
his client a loafer without any justihcabion. The complainant Narsilal 
is a respectable man and a Government servant, and it was certainly 
likely to make him look small in the eyes of his friends and acquaintances 
to call him a loafer. [342] It is not necessary that he should be actually 
degraded. It has been hinted that he has been spending several hours in the 
company of Maneklal in idle gossip, and as the word ‘loafer’ has been 
defined in Webster’s Dictionary as an idle man, there was no harm in 
calling the complainant a loafer. Doufer really means a vagrant, one who 
has no means of subsistence. The complainant is not of that stamp. 
Every one has his friend or club to go to, where he spends his leisure m 
merry talk, and that does nob make him a loafer. 

" It appears clear, from the Mamlatdar’s evidence, that the complain- 
ant was one of those who were called loafers. 

“ The head surveyor said nothing in favour of Maneklal, and, there- 
fore, comments made by the vakil were intended for the three witnesses 
who gave evidence in favour of ^laneklal. The Mamlatdar sa>s the word 
*loafer’ was used morethan once, and it bad reference to the complaiDunfe. 
who gave evidence against the vakil’s client. The vakil’s evident object in 
calling him a loafer was either that he might be disbelieved, or to pay 
off some private grudge, as the complainant says on solemn affirmation 

that the vakil told him once that he would mark him. 

“ The defence also insinuate that the accused is prosecuted because 
there is ill-fooliog between his family and the vakii Kirparam s family^ by 
whom he has been instigated to lodge the complaint. This argument cuts 
both ways. It ehowe also the mala fid^s oi^ the accused, who to take 
revenge op account of his animosity with Kriparam s family called com- 
plainant a loafer, as he has soma connection with the lattei’ 

*' I, therefore, convict Nagarji Trikamdas uod^r s. oOO of the Indian 

Penal Code and sentence him to pay a fine of R^'. 15. , , rj- i_ 

Against this conviotioo and sentence the accused applied to the Digh 

Court under s. 435 of the Code of Criminal Procedure (Act X of 1882). 

Qoverdhanram M. Tripathi, for accused Section 499 of the Indian 
Penal Code has no application bo the present case. A counsel stands in 
the same position and is entitled to the samo protection as a Judge, a 
Witness, or a party to a judicial proceeding. [343] A counsel speaks nob 

from his own knowledge, bub under instructions. Ho is a mere mouth- 
piece of bia oUent. It is his duty to argue his client's case to the best 
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1894 of his ability. An argument is, therefore, not an imputation within the 
Nov. 12 . meaning of s. 499 of the Penal Code. A counsel is often compelled in the 

discharge of his duty to make unfavourable comments or disparaging 

Criminal remarks on his adversary’s case. But that will not make him liable to 
Revision, a civil suitor a criminal prosecution. Por words spoken by him in his char- 

acter as an advocate be enjoys an absolute privilege and this privilege ia 

19 B* 340. fouQ(3ed on public policy — MunsteT v. LctTtib (1) ; Rex v* Skinnev (2) ^ 

Dawkins v. Lord Dokeby (3);Odgerson Libel and Slander (2nd Ld.). p. 436. 
The law on this point is the same here as it is in England — Sullivan v. 
Norton (4) Queen-Empress v. Babaji (5) ; Queen-Empress v. Balkrishna (6). 

I adopt (Fulton, J.’s) agrument in the last case and contend that the case 
does not fall under s. 499 of the Penal Code. I do not rely on any of the 
exceptions to that section. Even if the privilege be qualified, the onus 
lies on the prosecution to prove express malice. This has not been found 
in the present case. 

Gokuldas Eahandas Parikh, for complainant : — The Magistrate has 
found that the accused made the imputation complained of without any 
justification whatever. I submit it is wrong to refer to English cases in 
construing the Indian Penal Code — Abdul Hakim v. Tej Chandar 
Mukarji (7). The English law is based on public policy. But public policy 
cannot override the plain language of an enactment like the penal Code. 
The language of s. 499 of the Code is wide enough to include the case of 
counsel. If biswords amount to an imputation, tbe section would apply, 
no matter whether tbe imputation be in the form of an argument or not — 
Reg. V. Kashinath Dinkar (8) ; Green v. Delanney (9) ; Queen v. 
Pursoram (10); Hinde v. Baudry (11). The observations of Fulton, J., 
in [344] Queen-Empress v. Balkrishna (6) are, I submit with due deference 
erroneous. Even if they are correct, they do not apply to the present case. 
Tbe case of a witness is different from that of a counsel. A witness is 
compelled by law to make a statement, whether defamatory or not, in 
answer to questions put to him in tbe witness box. A counsel does not 
speak under such compulsion. A witness is, moreover, liable to a 
prosecution for perjury if be makes a false statement. A counsel is 
exposed to no such risk. A counsel is, therefore, bound to speak with due 
care and caution. If be makes reckless imputations, he will be liable to 
a prosecution for defamation. In a case like this the onus lies on the 
accused to prove good faith; and he is bound to show that his case falls 
within one or another of the exceptions to s. 499 of the Penal Code. The 
case of Sullivan v. Norton (4) is not in point, as it was not a case of 
defamation under tbe Indian Penal Code. 

JUDGMENT. 

Per Curiam : — Tbe facts found are that the accused’s pleader, in 
addressing the Mamlatdar on behalf of bis client accused under s. 125 of 
the Land Revenue Code, of removing boundary marks, commented on some 
of tbe witnesses on the other side and called them loafers. One of them 
accused the pleader of defamation under the Indian Penal Code. 

The Magistrate has convicted and fined him, bolding that the word 
means a vagrant or one who has no means of subsistence; that it was 
used either to discredit the witness or to pay off some private grudge ; 
and that tbe authorities cited did not extend the protection of privilege to 

(1) U Q.R.D. 588 (503). (2) LofEt. 55. (3) L.R. 7 H.L. 744. 

(4) 10 M. 28. <6) 17 B. 127. (6) 17 B. 673. 

(7) 3 A. 815. (8) 8 B.H.O.R. Cr. Gas. 126. 

(9) 14 V/.R. Or. Rul. 27. (10) 3 W.R. Or. Rul. 44, (11) 2 M. 13. 
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1894 the same position as a Juilge or a witness. In Dawkins v. Lord Bokebyil) 
Nov. 12 . a most careful judgment was delivered on behalf of all the Judges 
in the Exchequer Chamber, and the opinion of Lord Mansfield was 
Criminal cited and adopted. If the authority of these two ca^es is to be followed, 
Revision, counsel are equally protected with Judges and witnesses. I will refer to 

19 B~340 (2), and in that ease Pigott, C.B., delivered a most 

• learned judgment, In the course of which he said, at p. 209 : ' I take this 
to be a rule of law, not founded (as is the protection in other cases of 
privileged statement) on the absence of malice in the party sued, but 
founded on public policy which requires that a Judge, in dealing with the 
matter before him, a party in preferring or resisting a legal proceeding, 
and a witness in giving evidence, oral or writ'eo, in a Court of justice, 
shall do so with his mind uninfiuenced by the fear of an action for 
defamation or a prosecution for libel.’ Into the rule thus stated the word 
counsel must be introduced, and the rule may ho taken to be the rule of 
the common law. That rule is founded upon public policy. With regard 
to counsel, f'he question of malice hoJifi tides and relevency cannot he raised; 
the only question is, whether what is complained of has been said in the 
course of the administration of the law. If that be so, the case against a 
counsel must be stopped at once. No action of any kind, no criminal 
prosecution [347] can be maintained against a defendant when it is 
established that the words complained of were uttered by him as counsel 
in the course of a judicial inquiry, that is, an inquiry before any Court of 
justice into any matter concerning the administration of the law.” 

We have now to considei*, in connection with the case before us, how 
far the above interpretation of the common law of England has been 
adopted in India. In Baboo Gunnesh v. Mugneeram (3) the rule that a 
witness is not liable to a civil action for defamatory words spoken in the 
course of his evidence has been laid down as applicable to India ; this has 
been followed in Nathji v. Lalbhai (4), where the rule is extended to 
pleadings. In Manjaya v. Sesha Shetti (5), these views of public policy as 
in^’erpreting the common law are adopted in regard to prosecutions under 
the Indian Penal Code for defamation ; the only proper prosecution is 
held to be that for giving false evidence. This case is followed by Bird- 
wood and Parsons, JJ., in Queen- Empress v, Bnbaji (6); and in Queen- 
Empress v. Balkrishna (7). Fulton, J., (Telang, J., dubitante) held that 
the case of a witness lay outside the scope of s. 499, on the ground 
that it was not the intention of the Legislature to bring statements made 
in the witness-box within the definition of defamation. The impolicy and 
the hardship on the witness as also other considerations were relied on 

of that view. We are inclined to share the doubts expressed 
by Telang, J. The case of Green v. Delanney (8) shows that this section 
of the penal statute must be construed without reference to the English 
law (based on publm policy). The Queen v. Parsoram (9) is to the same 
ellecc. Sullivan v. Norton is not an interpretation of s. 499 ; although as 

to the extent of an advocate’s privilege in England the learned Judges had 
Micnster v. Lamb to guide them. 

The extent of the witness's privilege is not as yet so clearly settled- 
see Lord Bramwell s dictum in Seaman v. Netherclij^ (10); and in Queen- 


(l) L.R. 8 Q B. 255 (263, 264, 268 
(3) 11 B. L R. 321 (P.C.). 

(6) 17 B. 127. 

(9) 3 W.R. Or. Ca. 44. 


>• (2) 10 Ir. O L E. 196. 

14 14 B. 97. (5) 11 M. 477. 

(7) 17 B. 573. (8) 14 W.R. Or. Ca. 27. 

(10)2 0.P.D. 53 (60). 
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Empress v. BalhUkna. Fulton, J., refrains from laying [348] down that J*®®* 

■wholly irrelevant statementa of a witness may not come within the scope oi 

the enactment we are now considering. It would then be difficult, in the 
present state ot the authorities, to state with reference to these decisions 

the limits of the privilege they concede to witnesses charged criminally 

for defamation. It would, however, in our opinion, be beyond the province g 
of mere interpretation to engraft a new exception on the definition. 

The Legislature has enacted a general exception in favour of Judges, 
to wit, 3 . 77 of the Penal Code, and in s. 132 of the Indian Evidence Act 

has gone a certain length in protecting witnesses against the criminal 
law ; it may be assumed that it had no intention of going further. As 
stated in Macaulay’s Report on the Pirst Draft of 

the requirement of “ good faith ” was intentional ms. 499. Without, 
however, importing into this carefully considered statute the rules of the 

common law of England based on public policy, we are of opinion that 

a witness in India is adequately protected by the exceptions 1 to J in 
fi. 499, where the defamatory statement is not untrue to the knowledge ot 
the person making it. If, however, it be untrue to his knowledge, the real 
offence committed is, as pointed our. by the Privy Council in Bahoo G?4nnes/i 
V. Mugneram [supra), at false evidence ; and the Court would not, 

when such is the offence, allow the onus of proof bo ha shifted by the pro- 
secution ha-nng recourse to s. 499. as that would be tantamount to 
dispensing with the salutary provisions of s. 195 of the Code of Criminal 
Procedure, which are clearly based on public policy. It has been pointed 
out in Queen-Empress v. Gundya (1) that it is an invasion of the law to 
treat an aggravated as an ordinary offence, and thus introduce a ainerent 
iurisdiction or a lower scale of punishment. This applies as between 
defamation and the various givings of false evidence, all more severely 
punishable under ss. 193 to 195 of the Pennl Code ; it apnlies to the 
making of the charge under ss. 210 and 254 of the Procedure Code. In the 
present case it is unnecessary bo decide whether advocates have or 
have nob the unqualified privilege from criminal prosecution which the 
case of Sullivan [349] V. Norton would accord to them. We only tollow 
the practice of the Court by interfering in revision, Queen-Empress v. 

Slater, per Candy, J. (2). where there is sulficienr. reason, as ^he 

lower Court has aoproached the case from a 

record does nob show what authorities were cited to the Magistrate. There 
is no discussion in it of the peculiar duty of an advocate. The judgment 
does nob determine the motive, and there is no finding of express malice, 

and we have not to consider such a case. l- a „ aqq 

The present case is, in our opinion, covered by exception 9 to s. 499. 

In considering whether there was good faith. i,e., under s. o2. aue care 
and attention of the person making the imputation must bo taken 
into consideration. That of an advocate is well expressed by the Master 
of the Rolls in the passage cited above. He speaks from insbruc- 
tione ; he reasons from facts sometinaes true, sometimes false. Ha draws 
inferences from these facts sometimes correct, sometimes fallacious. 

He does nob express his own inferences, his own opinions or 
sentiments, but those which he desires the tribunal, before which he 
appears, to adopt. This duty the law allows, almost compels him to 
perform. Such being hia duty, it seems to us that where express malice 
is absent (and it ought not bo be presumed) a Cou rt having due regard to 
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public policy V70uld be extremely cautioas before it deprived the advocato 
of the protectioQ of exceptiou 9. In the present case we do not doubt 
that this protection applies. We, therefore, set aside the conviction and 
sentence. 

Oonviciion set aside. 


19 B. 340. 


19 B. 350. 


[350] ORIGINAL CIVIL. 


Before Mr, Justice Farran. 


Nathmull Nabsingdas, (Plaintiff) v. Malharrao Holkar, 

AN INFANT. AND ANOTHER. (Defendants)* [1st December, 1894]. 
Practi'.e —Procedure— Impection^Affiiamt of documents— Minor. 

An affidavit of doouments may bo required from a minor defendant. 

[R . 23 B. 100 : D.. 22 0. 891.] 

Summons for inspection. The plaintiff sued the defendants, who 
were both minors, as the legal representatives of their father Yeshwantrao 
Holkar, who died on the 22Qd July, 1890. The plaintiff claimed payment 
of a large sum of money which he alleged to bo due by the said Yeshwant- 
rao Holkar, and also specific performance of a certain agreement, or 
damages. 

^ On the 16th November, 1894, the plaintiff took out a summons 
calling on the defendants to show cause why they should not produce, for 
the inspection of the plaintiff, all books, papers, &c.. in their nossession, 
power or control, or in the possession, power or control of any person or 
persons on their behalf, &o.” 

On behalf of the defendants it was objected that an infant defendant- 
could not be required to make an affidavit of documents. 

Scott, for the defendants, showed cause. 

Macpherson, for the plaintiff, contra. 

JUDGMENT. 

J’ARRAN, J.— This is a summons taken out by the plaintiff seeking 
production of the documents in the defendants' possession for the purpose 
of inspectiori. The defendants are the minor representatives of their 
deceased father, and according to the practice hitherto observed in this- 
Court, no affidavit of documents has been required to be made by them 
or on their behalf, and no such affidavit has been, in fact. made, it is not 
denied that there are documents in the possession of the defendants, or of 
their guardian ad relating to matters in question in the suit. 

Section 129 of the Civil Procedure Code (Act XIV of 1882) 
pmvides that the Court may order any party to the suit to declare by 
affidavit all the documents in his possession or power relating [351] 
to tbesuit; and any party to the suit may apply to the LCourb 
for a lure order. Section 130 enables the Court to make an order for the 
produc^on of documents. These sections follow the wording of 
O. aXXI, rr. 12 and 14 of the Rules of the Supreme Court in England 
framed under the Judicature Act ; and under these rules it has been held 


• Suit No. 182 of 1894, 
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that an infant party to a suit should not be oallod on to make an affidavit 
of documents — Curtis v. Mundy (1). Tho hardship, not to say injustice, 
arising from that rule was pointed out in Mayor v. Collins (2), but the 
Judges there felt that they were bound by the established practice of the 
Court of Chancery, which had not been abrogated by the new rules, and 
was binding upon the Courts— i2ed/ern v. Bedjern (3). That practice has 
of itself no binding force on this Court, which is governed by the Civil 
Procedure Code, though it is followed as a guide io cases where tho path 
is unmarked. The practice of not requiring an affidavit did not prevail 
in tbe Divorce Court, as appears from the judgnaent of Lindley, L.J., 
in Redfem v. Redfern (3), where the Lord Justice speaks of it as applied 
in Courts of Equity, as in bis opinion “ too rigid. ” It appears from the 
same case that it bad been the practice to order infants to make affidavits 
of documents in the Queen’s Bench Division, until in Mayor v. Collins{2) 
it was decided that the practice was opposed to the rules. Now by r. 29 
of 0. XXXI the old practice of the Court of Chancery has been swept 
away in this respect, and an affidavit may be required, in the Supreme 
Court in England, from an infant or from his guardian or next friend. 
The practice here has not been crystalized into a rule, or established by 
the decision of an appellate Court ; nor has it, I believe, been laid down 
after argument. There is, therefore, no reason for retaining it, if it is an 
incorrect practice. To me it appears to be incorrect. Written statements 
*re required from infant defendants, and are constantly filed on their 
behalf. I can see no reason why an affidavit of documents should not be 
similarly required. It would in many cases amount to a denial of justice 
to refuse to allow a plaintiff inspection of his opponent’s documents 
vouched by affidavit. 

[332] I shall, therefore, make the order that tbe defendants do pro- 
duce upon affidavit the documents in their possession relating to the suit 
in the usual form. As to how it is to be obeyed, or what will be the copse- 
quenoe if it is not obeyed, I need not now determine. I understand that 
there will be no difficulty in complying with it in tbe present case. The 
guardian will, 1 understand, make tbe affidavit. To the order the proviso 
asked for by counsel for the defendants will be added that inspection need 
not be given until the plaintiff has made his affidavit of documents. 

I do not by this order decide that the next fi lend or guardian of an 
infant can be directly ordered to make an affidavit of documents. Different 
difficulties stand in the way of the making of such an order, such as are 
pointed out in Waghji Thackersey v. Khatao Rowji (4), Ingram v. Little (5) 
and Dyke v. Stephens (6), which the alteration of the Supreme Court Rules 
in England does not get rid of, aod which apparently tbe Legislature only 
oan remove : but 1 give no opinion upon this point. Costs to be costs in 
the cause. 

Attorneys for plaintiff : Messrs. Dikshit and Hiralal. 

Attorneys for defendants : Messrs. Tyabji, Dayabhai d Co. 


(1) L. B. (1693) 3 Q. B. 176, 
(8) h, R. (1691) F. 189 (148). 
(8) 11 Q.B.D. 351. 
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Dorabji -Tehangir Randiva (Plaintiff) v. Muncherji Bomanji 
Panthaki (Defendant).^ [11th December. 1894.] 

Limitation -Limitation Act (XV of 1877), 77, art. GO— Deposit— Loan. 

The pUintiff olaimed t.o recover from the defendant, who his grandfather^ 
the sum of R«. 4,917, which was the amount standing to his credit in an 
account in the defendant’s books. In November. 1839. the plaintiff being then 
one year old. hi.^ mother (the dpfendaot’s daughter) paid over to the defendant 
the sum o* Rs. 650. [3531 f'od at her request the money was credited in the books 
of the defendant’s 6rm in the name of her son the plainbifi. A further sum was 
similarly paid over by her in December, 1871, and at her request was credited to 
the same account. The plaintiff alleged, and the Court found, that these sums 
were presents which had been made to him on his birthday and other auspicious 
occasions. The said sums had been carried over from veir to year in the firm’s 
books, the interest being added each year, but no payment had ever been made to 
the plaintiff, or on his behalf, out of the sum so standing to his credit. Compound 
interest had been allowtd in the account, and on the 9th November, 1893 the 
amount standing to the credit of the plaintiff was Rs. 4,917. * 

The plaintiff contended that the money had been paid to. and accepted by, the 
defendant as a deposit to be held in trust for him. The defendant alleged that 

A" plaintiff’s mother, and 

coDtendod that the plaiDtiS s claim was barred by limitation. 

Held, that the plaintiff’s claim was not barred. The defendant stood in a 
fiduciary position to the plaintiff, and, therefore, there was a “deposit " within 

the meaning of art. 60 of the Limitation Acs (XV of 1877), and limitation did 

not commence to run until, demand. 

5 Bom^L^R. 611; R,, 29 A. 773 = 1 A.L.J. 628 = 27 A.W.N. 263 ; 

The plaintiff was the grandson of the defendants and was at the date 
of suit twenty-six years of age. He alleged that at the time of his hirth, 
and subsequeotly on caremonial occasions, presents of money had been 
made to hi^m, which were received by his mother (the defendant's daughter) 
and were deposited by her on his behalf with the defendant, who accepted 

oHnCnr T ’'as the sole pro- 

aeeount, and interest 

waSdCiedited to the said account every year, and the balance carried for- 

The plaint stated that the defendant had a similar account with him 
as trustee for the plaintiff s sister. She died in 1877 an infant, unmarried 
and intestate, and on her death the plaintiff's mother' presented the said 

feried^V'the^ account, and got the amount trans- 

fened to the plaintiff s account, and ever since such transfer the said 

SSff. depositary and trustee for the 

the ^®feDdant from time to time furnished 

IK I of accounts of the moneys belonging 

hook! ” the account of the plaintiff [3Sl] in the defendant's 

MthLTs'H forward and appeared in the books for 1893 ; that 

nothing had ever been drawn from the account, and that the whole amount 


Suit No. 366 of 1894, 
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received by the defendant and interest waa ^uetotbe plaintiff, who believed 
bbafe the sum due was about Es. 4,900. 

The plaint prayed for full discovery of the amount, standing to the 
plaintiff’s credit, and for payment thereof with interest. 

The defendant denied the alleged deposits, but alleged that on 18th 
November, 1869, the plaintiff’s mother, Yirbaiji, had lent to his defendant’s 
fircn a 650, aod directed that it should be credited in the eatne of 

the plaintiff, which was duly done in the defendaot’s book. A further loan 
of Ra. 942 was made by her to the defendant's firm on 6th December. 1871, 
which was at her request credited to the same account. He further stated 
that the said account in the plaintiff's name had been carried over from 
year to year in the firm s books, the interest being added each year, but 
that no payment, either of principal or interest, had been made to the 
plaintiff or on his behalf out of the moneys standing to the plaintiff's 
credit. He contended that the plaintiff’s claim was barred by limitation, 
and that in any case he was entitled to set off the sum of Rs. 1,080. being 

the cost incurred by him in maintaining the plaintiff for three years prior 
to the suit. 

Virbaiji, the plaintiff’s mother, died in 1889. 

Starling and Badrvdin Tyabji, for the plaintiff. 

Lang (Advocate-General) and Macpherson, for defendant. 

The following auihorities were cited : — Bam Sxikh Bhunjo v. Brohmoyi 
DastHh In the matter of T. Agabeg(2) ; Ishur Chundery. Jibun Kumarii ^) ; 
Ichka V. Nathai^k ) ; Tidd, In re ; Tidd v. Overell (5) ; Limitation Act (XV 
of 1877), sob. II, arts. 57, 62. 


JUDGMENT. 

Candy, J. — Defendant is a Europe shopkeeper. Plaintiff is the son 
of the defendant’s daughter, Virbaiji, who died in 1889. It is not denied 
that plaintiff was born on 16th November. 1868. [355] It is admitted that 
on 18th November, 1869, when plaintiff was just a year old, Rs. 650 
were credited in defendant’s book in the name of the plaintiff, to bear 
interest at 5 per cent. On 6th December, 1871, a further sum of Rs. 942 
was credited to the same account, which has evidently been carried 
forward from year to year, bearing 5 per cent, compound-interest. On 
9th November, 1893, the balance stood at Rs. 4,917. 

As stated by the learned Advocate-General, for the defendant, the 
question simply is, did this money reach defendant’s hands under circum- 
Btanoes which show “a deposit” within the meaning of that term in 
art, 60, sch. II, Act XV of 1877 ? If it did, then the claim is not barred, 
for. the only demand on the part of the plaintiff which is proved is within 
three years of the filing of the suit. 

Defendant stated in his deposition that the plaintiff made an oral 
demand in 1889, but this is not proved. He contradicted himself more 
than once on the point. He said that neither Virbaiji nor plaintiff had 
ever demanded the money. I am not satisfied that plaintiff did make such 
e demand in 1889. At that time apparently, the members of the family 
Were living in harmony, and were all content to leave the money standing 
to their names in the books of the firm invested in the business. 

The question then is, what were the circumstances under which the 
toouey shown in the books in the name of the plaintiff came into 
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(6) L. R. (1S93), 3 Ob. 154 
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1894 defendant’s hands ? It is common ground that it was Virbaiji, the plaintiff's 
Dec. 11. mot-her, who paid the cash or caused it to be paid, and that it was at her 

request that the money was credited in the name of her son. But while 

Original plaintiff says that he always understood that the money belonged to him, 
OiviL. being presents on his birthday and other auspicious occasions, defendant 
says that he always understood the money to be Virbaiji s own, and 
advanced as an ordinary loan to her father. I have no hesitation in holding 
that plaintiQ’s story appears to be the true one. He himself can have no 
personal knowledge of the circumstances under which the money was paid, 
but he called his grandmother, defendant’s wife, who deposed to the first 
payment of Rs. 650 being a birthday present given by plaintiff s father, 
and [356] by her advice handed to defendant. The learned Advocate- 
General, for defendant, dwelt on the fact that plaintiff’s father, though 
piesent, was not called as a witness ; but the argument cuts both ways. 
The plaintiff says that he is on bad terms with his father, and eo he 
refrained from calling him. Why did the defendant nob call him if he 
(plaintiff's father) could have sworn that he had no knowledge of the 
money, or that he was avfare that the money belonged to Virbaiji ? it is 
clear that, in Parsi families, presents are sometimes given bo infant children 
on birthdays and such like occasions, and nothing would be more natural 
than that the infant's mother should invest such money in her father's 
business for the infant’s benefit. Whether she added to the fund, which 
commenced with the item of Rs. 650, by paying other sums given 
similarly as presents bo the infant, or by payments from her own pocket 
or otherwise, it is clear that the moneys mounting up each year by 
compound-interest, were treated as one fund for the benefit of the infant. 
Since Virbaiji’s death in 1889, her husband apparently never pub forward 
any suggestion that the money was Virbaiji’s to which he has a claim. 
It was argued that Ruttonbai (the witness called by plaintiff) is on suob 
bad terms with her husband, the defendant, that no reliance can be placed 
on her statements. But the same argument would bold good against the 
evidence of defendant and bis son and partisan, Dinshaw. The family 
quarrel is evidently so fierce that the evidence of one member agaiust 
another should be carefully scrutinised. 

We must look at the surrounding circumstances and judge of the 
general probability. Directly this is done, it is seen that defendant’s story 
cannot be true. It is that being in want of money, he asked his daughter 
for a loan which was given by her just as any ordinary banker would have' 
done. As to further payments, he asked for loans and she made them. 
He admitted that be had similar accounts in the names of various members 
of his family, and be alleges that these are all ordinary loans. In fact, be 
stated that he never borrowed from outsiders. Bub his son Dinshaw 
contradicted him, and said that they did borrow from outsiders and repaid 
after intervals, when convenient. If tbe sums credited to the various 
members of the family are ordinary [357] loans, how is it that repay- 
ments have nob been continually made ? The only repayment mentioned 
in this case was in regard to a sum paid by Virbaiji and credited in the 
name of her infant daughter, Pootlibai, who died while still an infant, and 
80 the money was subsequently repaid to Virbaiji. This is just what 
might have happened had the money been invested by the mother in her 
father's business for the benefit of the infant. At present we are only 
concerned with the moneys paid to the credit of the plaintiff ; and looking 
at all the circumstances, I cannot regard them as ordinary loans made by 
Virbaiji to her father, but must regard them as moneys invested by her for 
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ber son’s benefit in her father’s business. They did not bear the ordinary 
meroantile interest of 9 per cent., which would probably have been the 
oase had they been ordinary loans, but they carried 5 per cent, interest, 
which was calculated at compound rate, the iotention apparently being 
that a fund should be accumulated for the benefit of the infant, invested 
in the business of which defendant is the sola owner, and which should 
so remain in the business till plaintifi, after be came of age, should demand 
the same. 


These being the facts which I find, it only remains to consider whether 
such a transaction is a deposit within the terms of art. 60 of sch. II of 
the Limitation Act, 1877 ? The authority quoted of our own High Court 
(Icchay. Natha (1) )i3 not of much assistance in the present case. The 
judgment shows (p. 342) that, in the case of a loan payable on demand, 
the Act of 1871 made the time run from the date of the demand, but by 
the present Act of 1877 it is made by art. 59 to run from the date of the 
loan, and a new art. 60 has been introduced, applicable to suits to recover 
money deposited under an agreement that it shall be payable on demand, 
in which case tbe time runs from demand being made. But, whatever may 
be tbe cases to which this article is intended to apply, it is at any rate not 
applicable where the transaction is regarded by the law as a loan, and 
which is tbe case in the ordinary banking dealings between a native 
savkar and his customers. It may be remarked that this judgment was 
delivered in October, 1888, though not [358] reported till the middle of 
1889. In July, 1888, (reported in January, 1889) Wilson and O’Kinealy.JJ., 
held in Ishur Chunder v. Jihun Kumari (2j that money paid to a man’s 
credit with hie banker is a deposit within the meaning of art. 60. But it 
should be remarked that, in the last quoted case, no reference was made 
to any authorities, while in tbe judgment of the Bombay High Court (3) 
mention is made of tbe authorities which show that both in England and 
in India all money paid to a man’s credit with his banker is 
nothing but an ordinary loan, and not a deposit. So far, therefore, the 
Calcutta case can be disregarded, but I agree with the remark in tbe 
judgment that the question is not whether a particular case is covered by 
the words of art. 59 or any other article, but whether art. 60 applies to it; 
for if it does, tbe more specific provision muse prevail. In the present 
oase tbe learned Advocate General sought to apply not only art. 59, but 
also art. 67 or 62. The words of these articles may, in a general sense, 
cover tbe facte of tbe pVesent oase, but those facts may also show that 
there was a deposit” as that term is used in art. 60, and if so, the more 
speoifio provision must prevail. 


There is another remark in the Calcutta judgment with which I wish 
to express my ocnourrenoe. In my judgment in suit No. 179 of 1894, 
which was a suit by a son (and his wife) of the present defendant 
against the present defendantO) to recover certain sums credited in 
the books of defendant in the name of tbe plaintifif, under circumstances 
somewhat similar to tbe present oase, I held that it was not a case of 
an ordinary loan or a transaction between banker and customer, but, 
adopting tbe language of White, J., in Earn Sukk Bhunjo v. Bhrohntoyi 
Dan(6), that tbe money was lodged under an express trust or under circum- 
stances from which a trust could be implied. On consideration, I am of 


(1) 18 B. 886. (3) 16 G. 36. (3) An appeal ie now pending in this suit. 

(4) 6 O.L.B. 470. 
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189$ opinion that this language must be qualified an^ explained. I agree with 
Dec. 11. the judgment in V. JihunKximariil) (at p. 31) that it is im- 
possible to apply art. 60 to those trusts which are covered by s. 10 of the 
Original Limitation Act, but it is to be remarked that there is no mention of 
Civil. [359] “express” trusts in s. 10, which speaks of property vested in 
r~ trust for any “specific” purpose. The marginal heading of the section 
® ' speaks of “express” trusts, but it does not follow thattbe word “ specific” 
in the Indian Act of Limitation corresponds exactly to the word ‘ express” 
in the English Act (see remarks of Markby, J., in Kherodemony Dossee v. 
Doorgamoney Dossee{2), However that may be, it is clear that art. 60 
cannot apply to suits to recover property vested in trust for any 
specific purpose, for to them s. 10 would apply. But there are many 
cases of implied trusts or trusts which the law would infer merely from 
the existence of particular facts or fiduciary relations. These would not 
come under s. 10 (see the case just quoted, pp. 465, 469 and 470, 
and see also in the same volume the remarks of White, J, and Garth. G.J., 
(in Greeiider Chunder Ghose v. Mackintosh, pp. 918, 919, 923). These, in 
my opinion, would come under art. 60. There must be some definite 
distinction between money lent under an agreement that it shall be 
payable on demand, and money deposited under an agreement that it shall 
be payable on demand. That distinction between a loan and a deposit 1 
take to be that, in the latter case, there must be something partaking of the 
nature of a trust, or at any rate fiduciary relations. Story on Bailments 
(7th Ed. Boston), s. 84, describes an irregular deposit as when a person 
having a sum of money which he does not think safe in his hands, confides 
it to another, who is to return him, not the same money, but a like sum 
when he shall demand it. Here the mother wanting to create a fund 
which would be of use to her son when he grew up, instead of letting the 
money lie idle, placed it with her father in order that he might use the 
same for the purpose of his business, and credit it in bis accounts in his 
grandson’s name with compound interest every year. There was no trust 
for any specific purpose. Defendant could have buried the money in the 
ground if be liked. But it was evidently intended that he would be at 
liberty to use the money in his business, and in any case the balance, to 
the grandson’s credit was to accumulate at compound interest. There 
was, in short, a trust which made the transaction something more than a 
loan. It was a deposit. In In re Tidd ; [360] Tidd v. Overell (3), the 
plaintiff Charles Tidd handed certain money to bi^ brother, George Tidd, 
saying “ you may as well take care of it, till I want it,” or words to that 
effect. The Judge inferred from the evidence that it was in the minds of 
the parties present that the money might be useful to George in his busi- 
ness, and held that the transaction was not only a loan, but that George 
stood in a fiduciary position to Charles Tidd, and, therefore, the case fell 
within the principle enunciated by Pothier, that “ where a man deposits 
money in the hands of another to be kept for his use, the possession of 
the custodee ought to be deemed to be the possession of the owner, until 
an application and refusal, or other denial of the right; for until then, 
there is nothing adverse, and I conceive that upon principle, no action 
should be allowed in these cases without a previous demand ; consequent- 
ly, chat no limitation should he computed further back than such 
demand (4).” 


11} r. ^ (^> (1893). 3 Ch. 164. 

14) Pothier on Contracts by Evans Vol. II, p. 126. 
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In fche well-known case of Foley v. Hill (1), a banking fii*m who on 189^ 

opening an account with a customer had agreed bo allow him interest at Dec. 11, 

3 per cent, on the balance, which should from time bo time be standing, 
to bis credit, set up the statute of limitation as a defence to a bill filed ORIGINAL 

against them by the customer for an account ; but their Lordships ruled CIVIL, 

that money in the hands of a banker is merely lent. Accordingly in |g'^Tg 2 
Tidd's case {supra), North,!., drew a distinction between money deposited ‘ ' 

in a bank to provide for a current account, and money paid in on a deposit 
account, quoting the remark of the Master of the Rolls in Atkinso7i v. 

Bradford. Third Equitable Bene til Building Society (2), that the one tran- 
saction is very different from the other, and he came to the conclusion that 
the person to whom tbe money was paid stood in a fiduciary position to 
the person paying the money, and thus time did not begin bo run under 
the statute of limitation (21 Jac. ],c. 16) till demand. So here I must 
hold that defendant stood in a fiduciary position to the plaintiff, and, there- 
fore, there was a deposit, and limitation did not ccmmence to run till 
demand. It is to be regretted that there is no trace to be found in any public 
document, of the reason which induced the Indian Legislature [361] to 
insert art. 60 in the second schedule of the Limitation Actofl877. When 
the Bill was first published [Gazette of India, 28th February, 1877), art. 57 
(now art. 59) stood as it ran in Act IX of 1871, “ for money lent 
under an agreement that it shall be payable on demand three years from 
when the demand is made.” No change was made in the wording of the 
art. (No. 59) in the Bill published with the report of the Select Committee 
o/ Iwdra, 3ist March, 1877). Nor is there any mention of the 
point of the report. On the 28th June, 1877, a further report of the 
Select Committee was presented (Abstract of tbe Proceedings of the 
Legislative Council, 1877, Vol. 16, p. 462). Bub I can find no trace of 
any such report having been published. When tbe Honourable Mr. 

Stokes moved that the reports of the Select Committee should be taken 
into consideration [Idem, p. 464), the only reference which the honour- 
able member made to the subject was that the time from which limi- 
tation was bo run in tbe case of money lent under an agreement that it 
should be payable on demand, was changed from the date of the demand 
to the date of the transaction. This was in accordance with tbe ruling 
in Nbriojtv. jE/kw (3), and made the law in England and in India in 
accord ; but at the same time art. 60 was inserted, and no reason was given 
for the insertion, nor was any indication offered as to the difference 
between a loan and a deposit. In the absence, then, of any such indica- 
tion, I bold that a deposit is a loan and something more, i.e., the 
depositee stands in a fiduciary position bo the depositor. I, therefore, 
hold that the plaintiff is entitled to tbe relief claimed with all costs, 
i.e., Ha. 4,917 with costs and 6 per cent, interest on judgment. 

Decree for plaintiff. 

Attorney for plaintiff. — Mr. M. N. SakklaHcalla. 

Attorneys for defendant. — Messrs. Bicknell, Merwanji and Molilal. 



t 


(1) 1 Ph. m, 3 H.L.O. 28. (-2) 26 Q.B.D. 377. 
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[362] CRIMINAL REVISION. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 

In re JiVAN Ambaidas.* [29bh March, 1894.] 

Criminal Procedure Code (Act X of 18S2), s. 195 — Sa>iciion to pi-osecute—Beq^uisites 
of a proper sanction. 

A sancbioD to prosecute for giving false evidence should specify clearly the 

statement alleged to be talse, so that the person sought to be charged may be 

definitely informed what is the criminal act alleged against him. 

[R, 36 0.808 = 9 C.L.J. 690 (693) = 13 C.W.N. 912 = 10 Cr. L.J. 150; D., 9 O.P. 

L.R. 27 (29).] 

This was an application for the exercise of the High Court’s reviaional 
jurisdiction under s. 439 of the Code of Criminal Procedure (Act X of 
1882). 

One Bai Divali made a complaint of rape against Narsi Bhaichand, 
whereupon he was committed for trial to the Court of Session at Surat. 

Narsi was acquitted of this charge by the unanimous verdict of the 
jury, and be thereupon applied to the Sessions Judge of Surat for sanction 
to prosecute the complainant. Bai Divali, and her witnesses, Kila, Jivan 
and Parshotam, for giving false evidence. 

The Sessions Judge granted sanction to prosecute Bai Divali under 
cl. 3 of 8. 211, and Kila and Jivan under s. 195 of the Indian Penal Code 
(Act XLV of 1860). His reasons were as follows— 

“ The petitioner prays for a sanction to prosecute Bai Divali for 
making a false complaint of rape against him and the other opponents 
for giving a false evidence against him. He was tried before this Court 
and acquitted by the unanimous verdict of the jury. 

‘The charge appears to be a false one, made by Divali to revenge 
herself on applicant for assisting her last husband in his litigation against 
her. The evidence of the witnesses, opponents Nos. 2 and 3. is incredible. 
It is physically impossible that the woman could have been violated in 
the manner she describes without receiving any injury, if, as she says, 
she resisted. Sexual intercourse could only have been had with her in 
the manner she describes, if at all, then with her full consent and 
co-operation. 

Applicant now set up &n alibi, but his witnesses were not examined 
in this Court and there is nothing on the record to prove that opponent 
Parsbotam’a evidence is false. The application is, therefore, refused in 

his case. I grant the a oplication against the other three. Divali may be 

prosecuted under s. 211, cl. (3), Indian Penal Code, and Kila and Jivan 
under s. 195.” 

[363] Jivan thereupon applied to the High Court to set aside the 
sauction, as it did not refer to any specihe portion of his deposition as 
being untrue. 

Govardhan M. Tripatki for the accused. 

JUDGMENT. 

Jardine, J. — Section 195 of the Code of Criminal Procedure ought 
to be used in such a way as to give the person, against whom the sanction 


• Criminal Revision, No. 43 of 1894. 
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for prosecution is given, some means of koowing deBnitely in what tbc 
criminal act consists — In re Balnji Siiaram(l); In re Har Dzau2\ In t e 
present case the sanction relates to the giving of false evidence in a long 
deposition; but not the very slightest indication is given in the proceedings 
as to what story or statement was in the opinion of the Sessions Judge 
false. The Judge issuing a sanction for a prosecution ought to apply ms 
mind closely to the facts with a view to ascertain whether they really 
constitute an offence, and also to prevent a sanction issued with one pur- 
pose or design being abused to the furtherance of some other— Chintaman 

Dev V. Chintaman Dev (3). 

We, therefore, on the petition of Jivan Ambaidas revoke the sanction 
for his prosecution. 

Sanction revoked. 


1894 

March 29. 

Criminal, 

Bevision 

19 B. 362. 


19 B. 363. 

APPELLATE CRIMINAL. 

Before Mr. Justice Jatdine and Mr. Justice Banade. 




[2na April, 1894.] 


QUEBN-EMPRES3 0. JAVECHARAM. 

Eviclmce Act {I of 18721, ss. 25 and 26-Confes3ion--Cor.fession 

by accused while in police custody-Accomplice-Spy— Distinction between a spy no, 

an aciomplice — Evidence of an accomplice — Evidence. 

A statement made to a police officer by an accused person while in the custody 
of the police, if it is an admission of a criminating creumstance. cannot be used 
in evidence under ss. 25 and 26 of the Indian Evidence Act (I of 

The action of a apy and informer in sugge-^tins' and initiating a ouminal 

is itself an oSenoe. the act not being excused or justified bv ° .Ug „„„ 

Indian Penal Code (XLV of 1860) or by the doctrine which distinguishes the spy 

from the accomplice. i. j i. f 

[364] But the act of a detective in supplying myket money for the detection 

of a crime cannot be treated as that of an accomplice. 

Distinction between a spy and an accomplice pointed out. 

Rex V. Despard{A), Reg. v. UulHns (5). Queen-Empress v. Mona (6), referred 

to and followed. 

[F . 4 Or L,J. 177 = 16 P.R. 1906 (Cr.) = lll 

Or.L.J. 153 = 4 Ind. Gas. 1028 = 5 L.B R. 131 ; R . 37 G. 

= ll0r.L.J. 453 = 7 Ind. Gas 359 ; 38 G. 96= 15 C.W.N. 171 = 11 Or. L.J. 560 

= 8 Ind. Gas. 119 ] 


Appeal from the decision of W. R. Hamilton, Presidency MagisLate. 

The aooused Javeoharam. who was a ticket collector at the Grant Road 
Station in the service of the B. B. &C. I. Railway Comoany, was charged 
under 9 . 408 of the Indian Penal Code (XLV of 1860) with criminal 
breach of the trust as a servant for selling certain railway tickets and 
appropriating the sale-proceeds to his own use. He was also charged with 
abetment of the offence of criminal breach of trust under s. 116. 

Aooused No. 2, Ahmed Hussein, was charged with dishonestly receiv- 
ing stolen property, knowing the same to be stolen, under ss. 411 and 414 
of the Penal Code. 


• Crimtoal Appeal, No. 67 of 1894. 

(11 ll B.H.O.R. 94. (2» 6 A. 105. (3) P. J. fl878), p. 253. 

(4) 38 State Teiala, 346 (489). (6) 3 Cox 0. C. 626. (6) 16 B. 661. 
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The Presidencjy Magistrate convicted both the accused of the offences 
charged, and sentenced accused No. 1 to eighteen months’ rigorous 
imprisonment, and accused No. 2 to one year’s rigorous imprisonment. 

His reasons for convicting, as stated in his judgment, were as 
follows : — 

" There is no doubt that accused No. 2, Ahmed Hussein, was caught 
in the act of selling the second halves of certain railway return tickets to 
Mahomed Ali. The money he had received for 15 tickets was found 
on him, which was marked money, and the 15 tickets were in the hands 
of Mahomed Ali. Besides, other tickets were found on Ahmed Hussein 
which had not been sold. Mahomed Ali may be an informer, and may 
not have a good character, but the fact of buying and selling these tickets 
cannot bo disputed. 

“ Ahmed Hussein explained how be got these tickets from one Jave- 
charam and one Paul. This statement is not a confession, but is merely 
an explanation of a fact which may be innocent. For instance, a person 
might say ‘ I did not steal these things, but I gob them from A.’ This 
would not be a confession, but a denial of guilt and a simple explanation 
of the fact of possession. Therefore the admission of so much of Ahmed 
Hussein’s statements as merely explained how he got the tickets, does 
not appear to be open to objection, although by itself it is of no value to 
prove that be did get them from Javecharam. 

[365] “In consequence of this statement, the police laid a trap to dis- 
cover if Javecharam had any connection with Ahmed Hussein. On the 
morning of the 30th January, 1894 (Ahmed Hussein was arrested on the 
evening of the 29bh) they took Ahmed Hussein and others to the Grant 
Road Station, and it is proved that Ahmed Hussain had a short conversa- 
tion with Javecharam, who is a ticket collector at the station, and that 
Ahmed Hussein with Mahomed Ali and Ali Aga, a police sepoy in plain 
clothes, wont into a coffee shop at the foot of the Grant Road bridge, while 
the detectives placed themselves on the other side of the road. In an hour 
or more, J avecharam was seen to go to the coffee shop and speak to Ahmed 
Hussein for a few minutes. He went back to the station and returned to 
the coffee shop in half an hour. There he sat down with Ahmed Hussein 
and Mohomed Ali, and Ahmed Hussein asked him for some tickets. 


Javecharam asked him for the money for the tickets he had given to him 
the day before. Ahmed Hussein explained he had sold them and that 
Mahomed Ali wanted to buy two more. Javecharam replied that he had 
just been to the station, but had not been able to get any tickets; he 
would bring them the next day. It was then arranged that Mahomed Ali 
should pay for the two tickets he wanted, and that they should be sent to 
his address, which Javecharam wrote down on a piece of paper. This 
writing is proved to be the writing of Javecharam. He also gave Mahomed 
Ali a recipt for Rs. 4 for the price of the two tickets promised, and as 
Ahmed Hussein said be would pay Javecharam Rs. 10 for the 12 tickets 
already sold through him the day before, Javecharam included that in the 
receipt which was banded over to Mahomed Ali. The money Es. 10 plus 
Rs. 4, which was marked money, was paid to Javecharam, and then on a 
signal the detectives crossed the road, entered the room, and found them 
all together in the back room of the shop. 

Mahomed Ali, who in fact is the informer in the case, at once told 
the police officer that the money had been paid to Javecharam, and 

Javecharam produced the money and cried that 'zulum' had been com- 
mitted on him. This is said to mean that Mahomed Ali had forced the 
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money into Javeoharam’s pocket againet his will or without his know.edgo. 

It is proved, however, that when the police came in, they ware 
happily together, and ‘zulum’ therefore, does not imply any violence, hot 
some trick. Mahomed Alt also said that a paper with h.s address would 
ha found on Javeoharam, and tho paner wis found. The receipt loi the 
Bs. 10 plus Rs. 4 was produced by Mahomed Ali. 

“It is contended that as the receict is a receipt for 12 tickets only, 
and as 15 tickets were sold, besides 71 taken from Ahmed Hussein, it is 
impossible that the 12 tickets could be the same as these 2 p* tickets, and 

therefore, that there is no conneobiou between iT" 

Hussein which can be proved. Ahmed Hussein had seated that he had 

got the tickets from Javeoharam and Paul, and the tickets were as likely 
to bs those which Paul had supplied. The fact that the receipt refers 
to 12 tickets only, is not inconsistent with the fact that Javeoharam gave 
the m tickets to Ahmed Hussein or at least a part of them. It is con- 
sistent with the fact that Javeoharam was toid that 12 tickets had 

been sold and that Rs. 10 had been 

remembered that these statements were part of a plot Mahorn 
Ali had only Bs. 10 in marked money, and he would know that •’^'erha- 
ram would accept Rs. 10 for 12 tickets, the balance being the share of 

[366] Mahomed Ali for selling the=o tickets^ H ' k 

Paul had given some of the 22 tickets to Ahmed Hussein, but I think 
it to be clearly proved that 12 at least of these tickets were given by 

Javeoharam for ■which he received Rs. 10. ^ tt - i. 

“It is denied, however, that tho receipt is in his writing. TJniortu- 
nately the prosecution have not been able to call any witnesses to prove 
the handwriting, in Gujarathi, of Javeoharam. The fact that it is his 
writing must, therefore, rest upon the statement of Mahomed Ah alone. 
It is also noticeable that no pencil was found on .Tavecharam or in the 
shop. It is not said that the pencil was searched for. but the fact that it 

was not found, tells in his favour. 

Javeoharam was first charged with criminal breach of trust in res- 
pect of the tickets sold, buti have found it necessary to add anoth^i ch^ge 

of abetment with reference to the conspiracv to sell 2 ^ 

AU for Rs. 4. This rests on the evidence oi Mahomed Ah and the .acts that 

his address was written down by Javeoharam and found upori him, and, 

further, that the receipt given by Javeoharam 

the Rs. 4. and tho fact that the Rs. 4 were found in h » 

was an eye-witness to the payment of the moiiey. althou^i did not 

see any writing being made, this having taken place in another room. I 

believe there is no reasonable doubt that the facts occuried as state 3 by 

Mahomed Ali. and I. therefore, conclude that he was 

mod Ali and Ahmed Hussein in a conspiracy to obtain for the former 2 
tickets of the company, and that he receivof 4 which is an act in 
pursuance of that conspiracy ; see 8.107. cl. 2. Indian Penal Cooe. 
presume it is not meant by that section that done some 

thing to obtain the tickets, and that any collateral act is sufficient to 
satisfy the terms of the section, but this construction is open to question. 

" I find Javecharam guilty, first, of criminal breach of trust as a clerk 
or servant, and. secondly, of abetment of criminal breach of trust as a clerk 
or servant, and I sentence him to eighteen months rigorous imprisonment 
^Sections 116 and 408, Indian Penal Code ; that is, to one year on the 
first ohargo and six months on the second charge. 
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I Ahmed Hussein guiKy of dishonestly receiving stolen property, 
April 2 . knowing it to be stolen, and sentence him to suffer one year’s rigorous 
Appp, imprisonment— Sections 411 and 414, Indian Penal Code.” 

The accused No. 1 appealed to the High Court. 

LATE Jardine and Bussell (with Motilal M. Munshi) for accused.— The 

Criminal, statement of accused No. 2, that he received tickets from accused No. 1, is 

an admission of an incriminating character, and being made to the police 
while accused No. 2 was in police custody, it is inadmissible under as. 25 
and 26 of the Evidence Act — Imperatrix v . Pandharinath (1). The witness 
Mahomed is an informer and the real instigator of the offence. [367] He 
was a tool in the hands of the police, whose object was to get the offence 
committed. This man and the detective who supplied the marked money, 
as well as the other police witnesses who laid a trap for the accused, are 
all tainted witnesses ; they are accomplices, and as such their evidence is 
entitled to no weight unless it is corroborated in material particulars. There 
IS nothing to corroborate their statements. The receipt which is produced, 
IS a clear fabrication. The money found on the accused No. 1 was thrust 
on him against bis will and in spite of his protest. 

(Advocate General) for the Grown. — The Magistrate rightly 

held that the statement of accused No. 2 was not incriminating. He does 

not say that he got the tickets from accused No. 1, knowing the same to be 

stolen property. He does not admit his guilt His statement does nob 

amount to a confession. It is, therefore, admissible iu evidence. As to 

e evidence of Mahomed Ali and of the police witnesses, it cannot be 

treated as accomplice evidence. Mahomed Ali’s s^ory is, moreover, amply 

corroborated by independent evidence. The accused is found in 

possession of the marked money. He also produced from his pocket the 

Ks. lU note which was given him on account of the price of the tickets 

sold. His explanation that the note and the money were thrust on him 

by the police 13 a lie and an afterthought. He did not protest agaiust it 

at the time of the arrest. He does not account for his presence at the 

tea shop where he was arrested. He does not explain what he was doing 

THbH tha time. The reeeint, Ex. 1. is conclusive proof of his guilt. 
There is nothing to show that it is forgea. 

JUDGMENT. 

Jaedinb, J.— Mr. Jardine, as counsel for the prisoner Javecharam, 
has raised several questions on the law of evidence, which we will 
consider before dealing with the facts. He objects to the Magistrate 

custody of the police, viz., that he had 

received the railway tickets from Javecharam and another. We are of 
thnZeefK admission of a criminating oiroumatanoe on which 

13681 irht°t t'as weighed with the Magistrate 

a) °r M Irnperatrix y. Pt^n- 

^ ^ applicable, we must hold that the admission of this 

EviZef Act. 26 of the Indian 

that the witness Mahomed Ali. as well 

ZmenttT hef pT supplied the marked money used as 

payiMnt for the tickets, and the other two polioomen. Mya Jan and Aga 

All, who were present as detectives when the alleged corrupt payment 


(1) 6 B. 34. 
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for the tickets was made to Javecharam. are participators in the crime, 
and that, therefore, their evidence, being that of accomplices, must be 
weighed with caution and requires corroboration, as settled by along 
series of judgments— Qi/een Emvress v. Maqanlal (1) : Q7Lee7t Empress v. 
Okagan (2). But we find in the evidence no suggest on of any criminal 

act as done by Mya Jan and Aga Ali. 

With regard to Murar Rao’s supplying the marked money, we are not 

able to pronounce that this act makes him an accomplice. ^ We believe 

that in an unreported case a similar act was so treated here, lollowing e 

principle of Empress v. Umi (3). The action of the spy and 

Mahomed AU. in suggesting and iniiiating the present otfence of selUn^ 
these tickets, bv going to the nrisoner. Ahmed Hussein, and otlering to buy 
some used tickets, does appear to this Court to have been a criminal otlence, 
the act not being excused or justified by any exception m the Indian ii'enai 
Code, orbv the doctrine which distinguishes the spy from the accoinplice, 
applied by Lord Ellenborough in Rex v. Despard (41, ny Mr. Justice Maule 
in Reg. v. Mullins (5). and by this Court in Queen-Empress v. Mona Putia (b) 
and Queen-Empress v. Shankar {!). Mahomeu Ah appears from bis own 
account to have been the first instigator of the present offence ; not merely 
a spy, who knowing of criminal doings, or doings which will culminate m 
a crime, merely pretends to concur with the perpetrators. Meie goo 
intention does not ordinarily excuse a criminal act. As remar e . 
Oookburn. C. J.. in the case of [369] the CjnfefSional Ijnmask d, ^ih.e 
Queen V. Hicklin (8), whom we quote about illegal proclamations of inoem- 
nity to criminals in Queen Empress v. Ghagan (2). honest objects may not 
be attained by breaking the law. and a man must be taken to have intended 

what was the natural consequence of his act. , , ^ , i. 

The strictness of the law and the habit of the Courts not co alio v 
exceptions nob sanctioned by the Legislature have been illustrated lu several 
important judgments of this Court, e. g , in Magnnlal s case (1 , w eie 
dealt with the excuse of fear as regards criminal a^s done to avert supposed 
injury to the perpetrator, in Queen-Empress v. Ganesh Knanderao i^) 
regards hoaxes and jokes carried too far. The reason may be *0^°^ ^ 

fact, that when an enterprise stamped as criminal by the law is once begun, 

the beginner, who without any immoral intention has started it. 

find himself powerless to control the circurnstsnees. the ’ 

or his own inclinations ; and so the very evil he sets himself 

result from his criminal act. He may set his trap to catch a 

and the bait mav be an enticement to a person who has not been t-e^pted 

?o the crime before. Therefore, as a safeguard the tempter and the 

tempted, whose good faith may waver, as well as to other people pu^b in 

peril, the law marks off certain acts as punishable. This discussion shows 

the need of appraising the action of Mahomed Alu \yhom the learned counsel 

diaoredits as a breaker of the law and an accomplice. . nponnrd 

We will now examine the authorities. At the trial of Colonel Despard 

for high treason. Lord Ellenborough says (p. 489) t ose persons o no 
partake of the criminal contamination of accomplices who enter into 

^oommunioation with the oonsniratora with an ® 

covering their secret designs, and disclosing them for the benefit of^ 
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public.” In Heg. v. Muliins, Mr. Justice Maule defined two sorts of 
witnesses. Of one sort he said (p. 531) : " They were persons who under- 
standing. as they say, that there were dangerous designs entertained by 
certain Chartist societies, joined the meetings and pretended to sympathise 
with [370] the views of the conspirators in order that they might 
communicate their designs to Government. They joined the scheme for 
the purpose of defeating it. and may be called spies.” The others, he 
says, “were really Chartists, concurring fully in the criminal designs of the 
rest for a certain time, until getting alarmed, or from some other cause, 
they turned upon their former associates and gave information against 
them. These persons may truly be called accomplices. ” The learned 
Judge afterwards gives the following direction : — “An accomplice confesses 
himself a criminal and may have a motive for giving information, as it 
may purchase immunity for his offence. A spy, on the other hand, may 
be an honest man ; be may think that the course he pursues is absolutely 
essential for the protection of his own interests and those of society ; and 
if be does so, if he believes that there is no other method of counteracting 
the dangerous designs of wicked men, I can see no impropriety in his 
taking upon himself the character of an informer. The Government are, 
no doubt, justified in employing spies ; and I do not see that a person 
80 employed deserves to be blamed if he instigates offences no further 
than by pretending to concur with the perpetrators. Under such circum- 
stances they are entirely distinguished, in fact and in principle, from 
accomplices, and although their evidence is entirely for the jury to judge of, 
I am bound to say that they are not such persons as it is the practice to 
say require corroboration.” 

We have to apply these principles bo such indications as the evidence 
affords of the conduct of Mahomed Ali ; and treating him as the first in- 
stigator of the offence, we are inclined, but nob without doubt, to hold 
him to be an accomplice. 


But in the present case the sagacity of the Court has to be applied to 
the whole evidence. Turning to the merits, we find, as indeed the Magis- 
trate points out, that Mahomed is not confirmed by any other person as 
toJavecharam having written the highly incriminating receipt, Ex. 1, 
which was found on Mahomed. Neither is any pencil produced. It is 
argued that Javecharam could not have been so foolish as to give so 
damning a writing as this receipt, It is clear that Mahomed might have 
brought such a writing with him, and that he has an interest [371] in 
procuring a conviction. But, on the other hand, all our experience shows 
that criminals are often very rash ; were it otherwise, many more would 
escape. Again, as the spy may be a liar about this incident, it may be 
remarked that the receipt chimes in with the trap laid by giving a note of 
Rs. 10 value and four marked rupees. This note and money were found 
on the prisoner, who says they were thrust upon him, as also the paper 
containing Mahomed’s address. A careful study of the evidence induces 
us to believe that these articles had not been thrust on Javecharam against 
his will. He made no reasonable vigorous protest at the time. His story 
is inconsistent with hia actions that morning: he does not explain what 
he was doing at his visits to the tea shop. Moreover, the detective Ali Aga 
deposes to seeing Javecharam receive the marked money from Mahomed 
and the other prisoner. The whole storv told by the prosecution 
witnesses, including the events of the ySth and 29bh January and the 
capture of Ahmed^ Hussein, appears to hang together ; and even the 
incident of the receipt, Ex. 1, becomes less improbable when we remember 
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that Javeoharam was dealing with artfal m-^n. anxious to detect him 
and to produce good evidence in the Police Court. He Rot a laige 
sum, considering his pay, Rs. 10 for tickets raceived and Ri. 4 oayment 
in advance : and it mav well be that his avirice made him incautious anct 
complaisant with these good paymasters. There appear to be no signs ot 
falsehood in the evidence, which, moreover, the prisoner has not in any 
way rebutted. There is no reason to give more weight to his mere denial 
than to the evidence, which has bean believed by the Magistrate wno too 
it, and which contains much corroboration of Mahomed s story at all 
points. There being no rebutting evidence, the rule of the Privv Council, 
that when there are two conflicting stories the Court should believe tbe 

one which is tbe most probable, does nob come into play. 

Por these reasons we confirm the sentence of one year's rigorous 
imprisonment awarded in respect of tho first charge. We do not buinK 
the mere receipt of the Rs. 4 from the instigator, Mahomed Ah. ana the 
promise of Javeoharam to supply more used tickets, constitute the otlence 
of abetment within the meaning of [372] s. 107 of tbe Inaian en 
Code. We, therefore, acquit tha prisoner of that offence and reverse the 
sentence of six months’ rigorous imprisonment passed therefor. 

Se7itence varied. 
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CRIMINAL reference. 

Before Mr. Justice Jardine and Mr, Justice Ranade. 

In re Raghunath Makund.’^ L4i.h April, 1894.] 

mnicipal Act (Bombay Act UI ot 1689), s. 953-Wo(i« 

height of hi.-} building given more than three nnnths after its comp e 

pUtion '"‘-Meaning of the word. 

Oce RaKbun.th Makand waa ----a him “o ‘r';auce’’tho 

1893, and the notice was issued on 1.3th ^ t,hat the notice was 

eecutedfor not complying with this monthw after tbe completion 

time-barred, as it had not been Riven ^ on hchalf of the Municipa- 

of the building. la answer to this plea it was cornnleted. unless and 

lity, that the building could not be said executed in accord- 

UDtil such accommodations and that therefore, the 

&D 06 with the requifomeDts of tbe Health Dep 

notice was within time. . qeo 

Beta, that the notice wae time-barred. The and the Courl 

Bombay Act III ol 1889 most be taken m its « ;eRulation8” or 

cannot read into the eeotion “in accordance with sanitary teguiai 

“sanitary officers’ opinions.’' 

This was a reference by P. H. Dastur, Fourth Pi^siJenoy Magistrate, 
under a. 432 of the Code of Criminal Procedure (Act X of imA). 

The refereuoe waa in the following terms . 

“ Mr. Raghunath Makund has built a 
Road. The width of the street on which it abuts is about 9 7 and t 
height of this building from the ground level to th e eaves is 47 b- 

* Cciminat Reference, No. 35 of 1894. 
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“ By by law 30 of fcbe building by-laws made by the Bombay 
Municipality it is provided that ‘ a person who shall erect a new building 
which abuts on a street of less than 50 feet in width. . . shall not 

without the written permission of the Commissioner erect such a building 
to a greater height than one and a half times the width of that street.' 

[373] “This building is, therefore, clearly in contravention of the by- 
law, and a notice dated 13th January. 1894, was issued to Mr. Raghu- 
nath requiring him under s. 353 of the Municipal Act to reduce the height 
of his building. This has not been done, and it is now contended on behalf 
of the defendant that the notice is time-barred. 


Now 8. 353 above cited requires that the notice should be given 
within three mouths after the completion of the building, and as a matter 
of fact I find from the evidence that the house in question was completed 
in its physical sense in June last, and the only work then left undone 
was She connection of the sewer with the drains, which was also com- 
pleted in September. I hold, therefore, that the notice issued on the 13th 
January is time-barred. 

It is. however, contended on behalf of the Municipality, that because 
all the requirements of the Health Department have not been complied 
with in the construction of this building, it can never he said to have 
been duly completed, and that, therefore, this notice is within time. 

The objections to this building are enumerated in a document filed 
in this case, and are briefly as follows : " (the reference then stated the 
defects in the pipes and cesspools connected with the privies), 

Now,^ it seems to me absurd to hold that because these defects exist 
in the building, therefore it is incomplete. I understand the word to mean 
physmal completion, and not a completion as is desired by the officers of 
the Health Department. For, if such a construction were put on the 
word .’there would practically be no limitation to the action of the 
Municipality under this section, and any house, no matter how long it has 

TT° could ha brought within the purview of the section, by the 

Health Department finding some flaws in its construction. 

matter seems to be so clear that I was reluctant to trouble 
/ TVT . about it, but Mr. Burder cites a case decided by the learned 
le Magistrate in which it was said an opposite view was expressed and 

as toe point raised is of soma importance to the public, I have found it 
desirable to make this reference.” 

The reference was heard by a Division Bench (Jardine and Ranade, JJ.). 
t>coU[mth hm Bhatshankar and Eanga), for Eaghunath Makund. 
Jardme (with him Crawford and Burder), for the Municipality. 


JUDGMENT. 

queslioD referred by the Magiscrate under s. 432 
of the Code of Criminal Procedure relates to the meaning to be given to 
the words completion thereof," in s 353 of Bombay Act III of 1888, used 

‘be erection of a building.” The Municipality 
firt ^ building 18 not completed, unless and until such accommoda- 

08 L J as privies and cesspools have been executed in accordance with 
sanitary regulations. In the present case, the building has been provided 

the wnrg'" It is so far complete. We are of opinion that 

Pnnrt Ordinary meaning, and that the 

rfl^nlaHnno section “in accordance with sanitary 

regulations or sanitary officers’ opinions.” 
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KUVERJl {Original Plaiiitiff), Appellant v. (Ottgt7ial 

Defendant), Respondent* [12bh May, 1890J . 
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One Gaon^trav Raie Shirke was possessed of considerable property both m 
Br?Msh ?errUo y lad in the territory of His Highness the G-kwar He djed n 
lek Vaviog three childless widows. Laxm.bai Siv.tr.ba. and Babai. Bhoctly 
“ter his desth, the plaintiS Kaverji, whs was then a miner, was taken 
hv Laxmibai and on her representations as well as those oi her oo-widows he was 

MkoowledRod by the Gaikwar as their adopted son, "" Teral 

iSHir 

alnnatrlr On a certificate of heirship was issued under Reg. 

V?t7o 19^7 declar'ngS “the Bais were the widow heirs, and the minor 
Knver i ?he son heif oTthe deceased Gaopatrav.” In one case the widow 

Obtained a decree as guardians of the minor, on a bond 

KuveriiasheirtoGanpatrav. When theBjmbay summary 

of 1863) was passed, the widows accepted the snmm iry settlemen in P 

iPlBiiSi 

Bought to pt ^ ? Q^npatrav Tbe widows resisted this attempt 

own name as the ^ ^ but failed, the 

“ne^venSe aalhorulls'ha^ing fveil^ai.yVesnlved to leave the question of Kuver,’s 
“r5Vi?i8:: L^^er^Lt rpltt s:;‘a°:l; the widows ^ oanpatrav 

d^^uUd itj'vLudity. ^^^X^so oontended that t^^ suit - 

plaintifi's adoption. 

HeW, that tbe widows were nob estopped. k„ «>,« 

Per BIEDWOOD, J'-Tb®. B^*‘dl’‘ttSrdirnorcstop them from 

in British territory as in the Gaikwar a territory. 

Appeal from the deoUion of E. T. Candy. Acting Agent for Sar- 
dare in the Dekkhan. in suit No. 3 of 138 4. _Th^amti£^edJor_a 


* App^ftlp ^ of 1886* 
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dficlaration fchafc ho was the adopted son of one Ganpntrav E-aje Shirk©, 
and as such entitled to have his name entered in Ganpatrav’s place in the 
Government recoids, and lo recover possession of the whole of Ganpat- 
rav’s property in British territory, excepting a portion set apart for the 
defendant’s maintenance. 

Ganpatrav belonged to a Maratha family of high rank and position in 
the Dekkhan. He was related to His Highness the Gaikwar of Baroda, 
and owned upaga or the hereditary right to command a certain number of 
horse in the service of the Gaikwar. He was possessed of considerable 
property both in British India and in the Gaikwar’s territory. He died in 
1858, leaving three childless widows, viz., Lasmibai, Savitribai and Bahai. 
Within a few months after his death the plaintiff Kuverji, who was then 
a minor about twelve years old, was taken to Baroda by Laxmibai, and on 
her representations as well as those of her co-widows the Gaikwar publicly 
acknowledged Kuverji [376] as their adopted son, and as such entitled 
to succeed to all the honours and privileges enjoyed by the deceased Gan- 
patrav. Since that time the ladies treated the plaintiff as the legitimate 
heir and successor to the whole of their husband’s estate in Baroda 
territory. 

With respect to the estate in British India, the ladies at first put 
forward Kuverji as the adopted son of Ganpatrav. On their application 
the District Judge of Poena granted a certificate of heirship under Reg. 
^111 of 1827, declaring that " the Bais were the widow heirs, and the 
minor Kuverji, the son heir, of tho deceased Ganpatrav.” On one occasion 
they obtained a decree as guardians of their minor son on a bond executed 
in favour of Kuverji as heir to Ganpatrav. 

In 1863, when the Bombay Summary Settlement Act (II of 1863) 
was passed, the widows accepted the summary settlement in respect of 
the inarn holdings belonging to their deceased husband. And thereupon 
the holdings were entered in their names in the Government records. 
Finding themselves thus secure in the possession of their husband’s 
estate, they dropped the allegation of Kuverji’s adoption, and began to 
deal with the property in British territory in their own right, and not as 
trustees or guardians of the minor Kuverji. 

In 1871 Laxmibai died. Thereupon Kuverji applied to the revenue 
authorities to transfer the property in the Satara District from her name 
to his own. Savitribai and Bahai resisted this attempt, and utterly 
repudiated his status as the adopted son of Ganpatrav. 

In 1881 Kuverji made a similar attempt to have the property in the 
Konkan transferred to his name, but failed, the revenue authorities having 
finally resolved to leave the question of Kuverji’s title by adoption to he 
decided by the Civil Court. 

In 1884 Kuverji filed the present suit against Savitribai and Bahai 

to establish his adoption, and to recover his adoptive father's property in 
British India. 

The suit was filed in the Court of the Agent for Sardars in the 
Dekkhan. Pending the suit, Savitribai died. Thereupon the suit was 
proceeded with against Bahai alone. 

[377] Bahai in her written statement pleaded that the plaintiff was 
not adopted by her husband Ganpatrav, that Ganpatrav wasnot competent 
to adopt the plaintiff, and that the &uit was barred by limitation. 

The agent for Sardars held that the plaintiffs’ adoption by Ganpatrav, 
was not proved ; that even if the ceremony of adoption was performed by 
Ganpatrav, it was invalid, as he was suffering from sanious leprosy j 
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tbafc bhe widowa of Ganpatrav held the property io British territory in 
their own right, and nob on sufferance from the plaintiff in lieu of 
maintenance ; that since 1873 they utterly repudiated the plaintiff’s stattis 
as the adopted son of Ganpatrav ; and that their possession having been 
adverse to the plaintiff for nsore than twelve years, the suit was barred 
by limitation. 

With regard to the property at Baroda, the Agent for Sardars found 

as follows : — 

It is evident that some months after G^inpatrav’s death (27th 
December, 1868) the eldest widow, Laxmibai, went to Baroda with the 
present plaintiff, Kuverji. who was then a boy about twelve or thixteen 
years old, and was related to the Gaikwar; and it is conclusively shown 
that Khanderav acknowledged Kuverji as the successor to all the estate 
and privileges enjoyed by the deceased Ganpatrav. I do not say that it is 
shown that Khanderav admitted Kuverji as a son validly adopted by Gan- 
patrav. The presumption is, I think, to the contrary. But it is clear that 
on Laxmibai’s representations, Khanderav fully recognized Kuverji as the 
son and heir of Ganpatrav, whether as adopted by Ganpatrav or by 
Ganpatrav’s widow Laxmibai. It may easily be understood that the 
authorities were not so particular in Baroda in recognizing an adopted son 
as they would be in British territory. Khanderav was closely connected 
with Ganpatrav. He would naturally listen to Laxmibai’s request not to let 
Ganpatrav’s important rank and estate lapse for failure of male successor ; 
and so he recognized Kuverji as son of Ganpatrav, and a few years after- 
wards married him bo Kamabai, the daughter of his brother Malharrav. 

* i'A ^ 

“In my opinion it is clear that for several years after Ganpatrav’s 
death the three Bais (widows) fully recognized Kuverji as son and heir to 
Ganpatrav in respect of all the Baroda property ; but the property in 
British territory was entered in their names, and they did not show by 
their conduct that they considered themselves trustees for Kuverji in 
respect of the property.” 

On these grounds the Agent for Sardars dismissed the plaintiff’s suit. 

Against this decision the plaintiff appealed to the Hi?)i Court, con- 
tending {inter alia) that the widows of Ganpatrav were [378] estopped 
by their conduct from disputing either bhe factum or the validity of bhe 
plaintiff’s adoption. 

Jardine (with Rao Saheb Vasudev Jagarnath Kirtihar), for appellant. 

Branson (with Mahadev C. Apte and Vasudev Q. Bhandarkar), for 

respoadents. 

The facts of the case and arguments of counsel are fully stated in 
the judgment of Jardine, J. 

JUDGMENTS. 

Birdwood, j. — T he history of this case and the evidence relied on 
l^y the parties are fully and carefully set out in Mr. Candy’s judgment. 
On a ooDsideratioD of the evidence, and of the arguments presented to us 
at the hearing of the appeal, I am clearly of opinion that his decision is 
correct. The evidence relied on by the plaintiff to prove the alleged 
Adoption is meagre; whereas, considering the rank of the Shirke family, 
An event of such importance would, in all probability, if it ever took place, 
nave been established, even after bhe lapse of twenty-six years, by ampler 
and better evidence. It certainly weakens the case for the plaintiff that 
persooB who might have been called to prove it have not been 
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called ; while, on the other hand, the defendants call several witnesses who 
were so closely connected with the family that they would most probably 
have been able to give evidence regard) og the ceremony if it was performed 
by the deceased Ganpabrav ; and yet these persons distinctly deny that 
there was any adoption by Ganpatrav. The imores'^ion left on my mind 
by a perusal of the evidence is that either the alleged adoption never took 
place, or that, if it did, was not performed with such publicity as is 
claimed for it by one of the witnesses, and, moreover, that Ganpatrav 
must at the time (9 or 10 P.M, on the 26th December, 1858) have been so 
reduced in strength by the disease of which he died at 2 P.M. on the 27fch 
December, that, if not unconscious, be was most probably incapable of 
understanding the nature of his act or indeed of performing any act 
“ requiring the exercise of the powers of judgment and reflection.'* I 
have no difficulty, therefore, in holding with the Agent for Sardars that 
“ the adoption is not proved and was invalid, even if the ceremony was 
performed.” 

[379] The argument of the learned counsel for the appellant was, 
however, mainly directed to the question whether the defendants were 
not estopped by their conduct from denying the adoption. There can be 
no question that the plaintitf was put forward by the defendant as an 
adopted son in the Baroda territory, and that be derived great personal 
advantage from the recognition by His Highness the Gaikwar of his status 
as an adopted son of the deceased Ganpatrav. But I see no reason to 
dissent from the conclusion arrived at by the Agent that it was as a son 
adopted by the widows of Ganpatrav, not by Ganpatrav himself, that the 
plaintiff was admitted to the honours and property of tbeShirke family at 
Baroda. There is no evidence to warrant a finding, in the terms of s. 115 
of the Evidence Act, that the respondent has, by her declaration, actor 
omission, intentionally caused or permitted the plaintiff to believe that 
be was adopted by Ganpatrav and to act upon such belief. No such plea 
was set up on behalf of the plaintifl in the Court below ; and it 
is obvious that, even if the widows did not themselves adopt the 
plaintiff, — a matter which does not form the subject of inquiry in the 
present case, — any belief as to such an adoption which they may by their 
conduct have induced in the plaintiff’s mind would not estop them from 
now denying that the plaintiff was adopted by Ganpatrav. It is not 
impossible that the plaintiff and the defendants were really acting in 
concert at Baroda. If that was so, then it would not have been in conse- 
quence of any conduct on the part of the respondent, or her co-widows, 
who are now dead, that the plaintiff consented to give up his rights in hia 
natural father’s family in order to secure wealth and position at Baroda. 

Nor again, is the circumstance that the widows and the plaintiff 
obtained a joint certificate of heirship to Ganpatrav from the Poona 
District Court under Reg. VIII of 1827 conclusive as an estoppel. The 
circumstance is susceptible of the explanation suggested by Mr. Candy. 

The decision of the Court below must, in my opinion, be upheld on 
the merits; and I think it unnecessary, therefore, to discuss the point of 
limitation arising in this case, which has also been decided by the Agent 
against the plaintiff. 

[380] The decree of the Court below must be confirmed with costs. 

Jardine, J. — This suit was filed on the 2ad July, 1884, in the 

Court of the Agent for Sardars in the Dekkhan. The plaint seta forth 
that the plaintiff Kuverji was in 1858 adopted by Ganpatrav bin Waghoji* 
rav Raji Shirke before his death. The cause of action is dated as of the 
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lOch Ootober, 1881. The prayer among other reliefs claims a declaration 
that the plaintiff is the adopted son of Ganpatrav, and a decree for posses- 
sion of certain property in the British territories under the Presidency of 
Bombay. Toe defendants Savitribai and Bibai, widows of Ganpatrav, 
contested the whole claim, alleging that the plainr.itf was not adopted by 
Ganpatrav. that Ganpatrav was not competent to adopt, and that the suit 
was barred by limir.ation. The learned Agent for Sardars rejected the 
claim wjtb costs, for reasons tullv set forth in his judgment, holding it to 
be timo barred and to fail on the merits. 

The defendant Savitribai died before the decree was passed. Kuverji 
has appealed here, making Babai the sole respondent. 

Towards the end of the bearing. Mr. Vasudev for the appellant faintly 
argued that if this Court were to hold the adoption by Garumtrav uu- 
provel or invalid, the apjellant is entitled to succeed on proof t.nat, after 
the death of G.anpatrav, his widows or one of them adoote.i Kuverji at 
Baroda, wnich adoption had been recognized as valid bv Khanderav 
Gaikwar of Baroda, the prince in whose territories this adoption occurred. 
This point is also taken in the petition of appeal. But in opening the 
case for the appellant. Mr. Jar line, bis coun<<el, practif;ally repudiated 
this ground, resting his client’s ctse on the adoption by Ganpatrav and 
describing the Agent’s finding about tlie acts done at Baroda as setting 
up a new case, his own being that these acts were not an adoption there 
and then, bub evidence and recognition of the aloption made in Gan- 
patrav’s lifetime. It appears bo us clear, from the pleadings and proceed- 
ings, that the parties went bo trial on the question of an adoption by 
Ganpatrav i and following the rule of decision secundum alleuata et probata 
we must confine the appeal to that question. 

The adoption by Ganpatrav is alleged to have been ma-ln at his 
house at Kadve, in the territory of the Pant Sachiv, which is [381] in 
the Dekkhan. It is nob disputed that G-mpabrav died on the 27r.h 
December, 1858, in the day time. The adoption is said to have occurred 
during tbe previous night. 

Ganpatrav was a man of high family and rank. He held a lucrative 
hereditary command of horse under the Gaikwars of Baroda and other 
property in the Gaikwar’s territory, to which it is admitted Kuverji has 
suooeeded without opposition. Ganpatrav had a sister married to Ssyaji 
Gaikwar; and a daughter married bo Khanderav Gaikwar. Khanderav 
admittedly recognized Kuverji as son of Ganpatrav and got him married 
in 1867 to tbe daughter of Malharrav, who succeeded to the gadi of the 
Qaikwar’s State. It was Laxmibai, the senior widow of Ganpatrav, who 
soon after bis death took Kuverji to Baroda. It is not denied for the 
respondent that all the widows assented to what the Gaikwar Khanderav 
did on Kuverji’fl behalf ; but when we pointedly put the question to the 
appellant’s pleader, he did not deny that what happened at Baroda was 
substantially to Kuverji’s advancement in life, a matter important with 
regard to what was contended here, that the respondeat is bound by 

estoppel. 

In tbe Court of Agent for Sardars it was contended that tbe widows 
(defendants) had in documents and by acts and conduct admitted the 
status of plaintiff as Ganpatrav’s adopted son ; but although no issue about 
Mtoppel was raised below, it was urged in tbe auoeal that these admissions 
end oonduot amounted to estoppel under s. 115 of the Indian Bvidence 
Act, preoluHiog them from denying the- fact or validity of the alleged 
adoption by Ganpatrav. Muob of this evidence relates to Kuverji’s time 
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of residence at Baroda and to the affairs transacted there and the pro- 
perty in the Gaikwar’s territory about which the Gaikwar had power to 
pass orders. The Agent states his opinion that the widows treated Kuverji 
as an adopted son. quot Baroda affairs and the property under the 
Gaikwar’s power ; but did nob recognize Kuverji’s rights, as adopted son, 
except for a short period, qua, the property in British India, most or all 
of which was held of the British Government. 

The Agent for Sardars may be expected to have a considerable 
acquaintance with the past policy of the Government as regards [382] 
the recognition of adoptions in families in hereditary possession of inams 
and allowances granted by tbe Peshwas and other predecessors of the 
British Government. I agree with the Agent in the surmise he puts forth 
after discussing the proceedings before the Inam Commission in 
Ganpatrav’s time and his death —Exs. 262, 263, 49, 88, 264, 266, 82, and 
241. The widows, he thinks, had reason to fear that the British authorities 
would refuse to recognize any alleged adoption of a son by GanpatraVt 
because it had not been formally sanctioned by the Government. The 
previous policy was reviewed by the Government of Bombay and a strict 
practice directed for the future under tbe orders of the Court of 
Directors in 1855 as appears from the ofiQoial records on Captain Cowper’s 
minute about adoptions and the statement of Sir J. P. Willoughby, a 
distinguised member of the Bombay Government, in his discussion of the 
Ahmednagar State case — Bombay Government Selections, New Seriesi 
Vol. XII, p. 188. and Vol. XXVIII, p. 61. 

In tbe absence of evidence regarding motive, tbe Court can only state 
it as a surmise that the widows or their advisers may also have had 
reason to apprehend that the Government might in the absence of a male 
heir resume then, or on the widows’ deaths, all or some of tbe property 
held of the Government. Whether the allegations were true or false, 
they may have thought that it suited the family interests to put forward a 
male heir, — that is, by alleging that Ganpatrav had adopted a son. It 
may also be surmised that one reason for dropping action on tbe allega- 
tions made by the widows’ agent Chimnaji in Ex. 88 and on the certificate 
of heirship, Ex. 82, in 1860 may have been the levity or indifference of 
the Government which refrained from resumption of the property as is 
shown by orders dated 1862 and 1863. 

Turning from the state of affairs in British India at the time to that 
existing in Baroda, I am of opinion that the learned Agent is right in 
his view that what was done there must be considered in relation 
with the power of tbe reigning prince, a factor which could not but greatly 
infiuence the conduct of all tbe members of tbe family. The Gaikwars, 
in those days at least, were not governed by the restraints of constitutional 
monarchs. If any one [383] bad been brave enough to tell the Gaikwar, 
as Coke did King James I (case of prohibitious del Rey. 6 Coke R.), that 
be was inferior to tbe law, it is likely enough that tbe Gaikwar would 
have been greatly offended and said, as King James did, that this was 
treason. Probably the maxim rex nil potest jubere nisi per curiam legi- 
time constitutam did not apply. There is nothing to show that Khanderav 
Gaikwar made or caused to be made any inquiry into the fact of an 
adoption of Kuverji by Ganpatrav. The Agent for Sardars inclines to 
think that as his dispositions were favourable to the ladies of the Shirke 
family, he readily allowed them to adopt a successor to succeed to the 
valuable property in his territory, a male being required by custom. X 
qouour in tbe statement of tbe Agent that Khanderav acknowledged Kuverji 
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as the successor bo all the estate and privileges enjoyed by the deceased 
Ganpatrav. The evidence relied on by the plaintiff shows that the recogni- 
tion was made publicly at a Court ceremonial. It was most effectual in its 
consequences and advantageous bo Kuverji, the widows, and probably to all 
the Shirks family. This solemn act of the Gaikwar cannot, therefore be 
treated as outside the range of jurisprudence. It may have led the widows 
into some mistake about its legal effect on Kuverji’s status in British 
India and on the property in British India. It is necessary, then, to 
adverb to its legal effect as well as to the views which the widows might 
naturally taka of it in order to weigh the subsequent conduct of the widows 
and Co estimate the meaning of their reference to Kuverji in the documents 
of later date for the purpose of seeing how far the Court can go in treating 
this conduct and these documents as estoppel or as admissions. 

The Agent for Sardars has, I think, rightly estimated the force of the 
Gaikwar’s act. He has practically treated it as according bo Bar 
(Savigny’s Private International Law, Guthrie’s Translation, p. 263) the 
older writers treated legitimation bestowed per rescriplum prtncipis, con- 
fining its effect to the territory of the grantor. See also the Note on 
Legitimation and Adoption in Story’s Confiict of Laws, 8th ed., p. 142. 

I am inclined also to the opinion that m order to give a title to immove- 
able property in British India it is requisite that the adoption should be 
valid according to the lex loci ret sitoe: Wheaton’s International Law, 
[384] Boyd’s ed., p. 118. In applying the doctrine of estoppel where 
the parties may have been in doubt or under mistake as to the law, the 
peculiar circumstances must be kept iu mind in order to explain the conduct. 
Here I think an illustration can be found in the law of legitimation. The 
interest of all parties coincided in getting the Gaikwar to treat Kuverji as a 
lawful son of Ganpatrav; exactly as the owner of landed estate in both 
England and Normandy at the time when the Statute of Merton was passed, 
having a bastard son, might advisedly marry tbe mother in order to legiti- 
mate the bastard per subsequens matrimonium under the canon law prevail- 
ing in Normandy, so that be might inherit tbe estate in that country. See 
Birtwhistlev. Vardill (1). Thera would he more motive for entering into 
wedlock if the legitimation of bheanie natus saved those estates from confis- 
cation : and parental pride would be still more deeply engaged if as a further 
result be were ennobled and admitted by marriage into the princelv family. 
We would rather expect all future mention of the ante tialns to be affec- 
tionate or at least respectful, and at any rate nob such as would offend fhe 
BusoepbibiUties of the despotic prince who bad advanced the boy. In 
this way, ordinary allusions in letters and ordinary affectionate relations 
can be explained, and explained as existing, whether or not there was any 
acknowledgment of right of the son to tbe property in the other country 
where tbe law excluded him from inheritance. 

Applying these principles to the facts, I would say that the widows 
allusions to the plaintiff’s heirship are aIrno<it irrelevant in the present 
suit, unless they distinotly relate to the property in British India : and as 
regards the law, the widows and their advisers may have been perplexed 
as to the legal effect of the acts of the Gaikwar. Similar questions as to 
the effect given by the comity of States have led to different opinions 
among Jurists and Judges, of which Inre Goodman s Trusts (2) is an illus- 
tration. One reason why I would confine the effect of the Gaikwar’s 
reoC^nibion to the territory of the Gaikwar is that it does not anoear to 

(1) 6 B. and 0. 438 ; 6 Bing. N. 0. 365. 
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have been a junicial act. Its effect was that the property there enjoyed by 
Ganpacrav was not confiscated by the prince. [385] The domicile of the- 
plaintiff' appears to have been in the Pant Sachiv’s country, until he went 
to B«voda after Ganpatrav’s death. 

After this endeavour to state the peculiar circumstances of the family, 
I now advert t-o the evidence on various questions of fact which have been 
fully argued. 

As to the factum of the ceremony of adoption by Ganpatrav, I agree 
with the Acent for Sardars that it is not proved. The three eye-witnesses, 
Baherji (witness 135), father of the plaintiff, Tanaji fwitness 107), brother 
of Bnherji, and on his own statement next heir to Ganpatrav, and Vithal 
Narayan (witness 140), a family priest, are in some points discrepant 
with e'ich other. This Vithal and Kaabiram Khanvalkar ^witness 134) 
live at Baroda and are dependents of the plaintiff. If, as one of these 
witnesses says, there were above hundred people present when the sugar- 
was givoD, more witnesses ought to have been called. As the Agent 
notices, there is no trace of any letter to the Agent for Sardars 
announcing the adoption, There is also no written announcement 
suggested to the Gaikwar of Baroda, nor to the prince in whose territory 
at Kadve the alleged adoption occurred, the Pant Sachiv, nor to any of 
the relatives or acquaintances of rank. 

The alleged ceremony is placed at Kadve during the night preceding 
the day of December 27th, 1859, during 8 to 10 P.M. During the appeal it 
was pointed out by Mr. Branson for the respondent, that it is also the 
plaintiff’s case r-hat Ganpatrav died on the 27th December at 2 P.M. This 
is admitted. He urges that the discrepancy changing the date of the 
adoption to the 26t‘h December is designed with a view to leave a reason- 
able time of consciousness between the ceremony and the death. Mr. 
Vasudov. for the appellant, tried to explain the matter as follows : — The 
witnesses have adhered to one native date, Margashirsh, Vadya 8th ; and 
be produced a native almanac of the year 1858 to show that this Vadva 8 
begins according to native computation some time in the night following 
our day 26tli December. But he did not show or argue that Vadya 8 
began so soon as 10 P M. of the 26th December; and, therefore, I do not 
think the discrepancy is explained, nor is there any sufficient reason to 
[386] suppose that the witnesses compute time in the exact manner we 
were asked to presume. 

On considering the meagre and discrepant evidence above noticed, 
the absence of bbe usual announcements to the British Government, the 
Gaikwar and the Pant Sachiv, the shortness of time before the death, and 
the serious illness of Ganpatrav, I incline to the opinion of the Agent fot 
Sardars that it is not proved that Ganpatrav was of sufficient capacity at 
the time to understand the nature of such an act as adoption — Tayam- 
maul V. SashachaUa (1). 

The Agent for Sardars has recorded a finding that even supposing the 
plaintiff was adopted by Ganpatrav, the adoption was invalid because 
Ganpatrav was suffering from sanious leprosy. Evidence was taken on 
the subject, and che point was argued below and here. But it is contended 
for the appellant that this Court ought not to acton this finding, as 
there was no issue about sanious leprosy, nor any allegation in the plead- 
ings ; the only issue at all applicable being couched in these general terms* 
Is the plaintiff the lawfully adopted son of the deceased Ganpatrav ?*’ 

(1) 10 4Q9. c 
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Jf ifc wei-o necessary fco decide the question of sanious leprosy, I ana of 
opinion that we would use a right discrerion by referring an issue for trial, 
following the Judicial Committee of the Privy Council in the case cited r,o 
us, Oolagappa GhetUj v. Hon. V. Arhuihnot (1). where their Lordships say 
of a general issue “ that issue was too general ; it involved several mixed 
questions of law and fact, and did nob sufficiently direct the attention of 
the parties to the main question ot fact necessary to be decided. 

The evidence about what Khanderav Gaikwar did in regard to the 
plaintiff’s status, is meagre. The plaintiff’s witness. 137, Hari Vithal, 
makes statements to the effect that the Gaikwar assented to the senior 
widow Laxmibai returning bo Dakkhan to adopt Kuverii and to obtain the 
sanction of the British Government. After consideration I agree in the 
Tiow taken by the Agent for Sardars and stated in different paras, of his 
judgment. There is no evidence that the Gaikwar made inquiry about the 
(887] fact of the ceremonv or its validity. There is evidence of what the 
British Resident, in 1871, calls a sanction; or what may be cal ed a 
recognition of Kuverji’s status as heir. Some accounts of May. 
show payments on account of an adoption already past datiak ghetiya 
badal but the terms used are concise and ambiguous, as may be expected 
in mere accouQts* Tbe recognition and its results dspende on t e mere 
will of the prince: Kuverji was his relation, and his legitimation oi 
Kuverji was tantamount to abstaining from confiscating the pioper y o 
the benefit of his own exchequer. If Khanderav looked on Kuverji and 
his family with affection, it suited him and tbe friend? of Kuveiji 
as the widows who looked for maintenance that the property s ou e 

continued to Kuverji. , . . i ..u 

I now turn to the evidence relied on as admissions of the allege 

adoption, and as constituting estoppel It has been argued or e appe 

lant that tbe respondent cannot urge that Kuverji has the status oi 

adopted son in the Gaikwar’s territory, and has not that status in Bn&is 

India. But the analogous case of the ante natus shows this argumen 

•to be unfounaea. A large number of letters have been put “V tbe 

plaintiff in which be is mentionoa by the wiaows m terms wh ch it ig 

said presume close relationship, e.g.. the word chzranjiv which s a 
diminutive with a mixed sense of respect and endearment like the Italian 
"aignonno" There occur also a good many formal blessings, (!°n_ 

eiderme that Kuverji was by birth a relation, and by status an a'|oBted 
son at Baroda where be usually dwelt, these reasonably be 

used to him ; they are not restricted bo sons. It has been pointed out also 

by Mr. Branson that in none of them is he called f ^ 

seldom their son. It followed from the recognition of Kuverji by the 
■Gaikwar that he should perform such family shrarihs as were required to he 
done, he performing them at Baroda ; while there is one document at least 
which suggests an inference that the widow meant to perform a ahraan 

*’*"*As regards the plaintiff and the widows living and eating together, I 
take these facta as evidence of familiar relationship, but nob as admissions 
that the plaintiff was entitled to the property in British India. I concur 
generally in the conclusions drawn by [388] bne Agent lor Sardars regard- 
ing the memorials and correspondence between Go^veroment, the B»">dent 
and the Darbar in 1871 and 1872 which are sufficiently set forth in the 
judgment below. I do not infer that the respondent admitted the 
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plaintiff’s adoption by Ganpatrav or his title to the British India property 5 
and to be relevant tbe admissions must relate to these facts. 

1 now turn to this part of tbe admissions. Bxhibit 88, dated the 
5th January, 1860, is a very plain admission in a petition to the Inam 
Commissioner of the alleged adoption. Tbe certificate of heirship, Ex. 82| 
dated the 14th August, 1860, which is worded in extraordinary terms, 
coincides therewith. The Judge who issued it could only have supposed 
Kuverji to be a “ son heir ” by supposing him to be an adopted son. In 
1862 the Government intimated that it would continue the estate : and so 
far as tbe widows are concerned, it may be assumed that they got 
what they wanted, and did not care to press for a recognition of the 
adoption. I see no reason to differ from the Agent’s statement of this part of 
tbe case. It is clear that in 1860 tbe respondent relied on the fact of the 
adoption. This explains tbe hling a suit in 1863 in Kuverji’s name on 
a bond executed in his favour in 1859. But this piece of evidence is 
slight and isolated : it is also neutralized by tbe fact of other proceedings 
being taken in the name of tbe widows about this time. 

It is to be remarked about the money transaction, the petitions and 
other matters of business, that Babai and, doubtless, tbe other widows 
were parda ladies and must have relied on what their advisers told them. 
Their nosition was one of some difficulty, as they may have been inform- 
ed that an unrecognized adoption would not avail either before the 
Government of Bombay or tbe Gaikwar : and we may not safely assume 
that .all their statements have been true or always made in good faith. 
In Tayammaul v. Sashachalla, the Judicial Committee take into consi- 
deration the experience of our Courts, that the doings of Hindu females ip 
matters of legal business are nob always tbe results of personal knowledge. 

The power of attorney (Ex. 49) is much relied on by the plaintiff in 
connection with the certificate of heirship. It is only [389] a copy of an 
uncertified copy of some original of tbe foreign State of tbe Pant Sachiv, 
I do not think it is proved, and even if it were, I would not draw any 
important inference from it. 

In August and September, 1884, after this suit had been instituted, 
Savitribai seems to have made written admissions of the piaintifif’s adoption 
Exs. 100, 101 and 103 — and to have been promised maintenance. 
It would appear from these papers that the plaintiff’s status as adopted 
son has not yet been recognized by the Pant Sachiv or hia officers. The 
value of these documents as admissions is reduced by tbe repudiation in 
Ex. 112, and by Savitribai giving no evidence about them, being too 
feeble when pub in the witness box. The evidence about the mortgage in 
1879 discloses a sort of admission by the respondent. But, as pointed out 
by the Agent for Sardars, pardaniskin ladies are very much in the hands 
of their agents, and it is familiar experience that such people are very 
often induced to make statements or do things in order to get a present 
advantage, which statements and acts are used against them in later 

At j ^ ^ ^ complicate the evidence that comes before 

the tribunal. 

I think the various admissions are capable of the explanations 
suggested, and that they do not impair the impression arising from the 

adoption. If there bad been, there 
would have been plenty of written aDnouncements and evidence of numer- 
ous eye-witnesses. The plaintiff has not even called his own brother, 
who 18 said to have been present. It is vain to ask the Court to infer aU 
adoption of so public a kind from tbe vague allusions in letters written 
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about other matters, from forms of compliments, and such doubtful 

things. 

It remains to deal with what the plaintiff’s counsel relies on here 
more than on the evidence of the factuvi, U., estoppel. Now fcbis was 
not set up in the pleadings below. I do not think it is siiown that the 
plaintiff has been led to alter his position in life through belief in any 
misrepresentations made by the widows or at least by Babai. Be has 
not appeared as a witness or deposed to that effect. It is not dear that 
he has [390] left his natural family or lost any estate there. His going 
to Baroda must have been with the ooosent of his parents and relatives ; 
his father has lived for vears at Baroda. All that can be positively 
determined is that the Gaikwar Khanderav, being a sovereign prince 

whose will was law, determined to treat him as heir to Ganpatrav. He 

could have done this whether there was an adoption or not ; ho might 
have oonveved the property to the plaintiff hy a new gift ; such matters 
depended on the will of the Gaikwar, except so far as the 
Government might in its mere grace interfere diplomatically. Malhauav 
followed the same line of conduce. The plaintiff has thus gained laigely 
iu wealth and rank. What he lias done may, therefore be referred to 
his self-interest and the advice of his natural family and the patronage o 
the princes. He made no attempt to get the alleged adoption bv Ganpat- 
rav recognized bv the British Government till 1871. He has not got 
his name entered in place of Ganpatrav as a sardar of the third class. 
He does not appear bo have sought or obtained recognition hy the 
Saohiv. He appears to me very much m the position of an anU nutus 
whom his family with natural pleasure might have seen recognized and 
advanced bv the sovereign of Normandy or Aquitaine, and who might under 
bad advice setup those facts as estoppel to defeat the heir 
in England. Tl.e conduct of all parties can be accounted forw thout 
supposing that the nlaintiB's advancement in We is due to any heh"' 
misrepresentations of Babai ; and on the view I take of the effect of the 
Gaikwar’s recognitioo as a matter of cornity, I do not see how ‘^e plain - 
itf's rights in his natural family can be adversely affected thereby at 
least as regards British India and probably as regards the 
State. If the plaintiff has suffered loss in either territory, he ought to 

have given evidence thereof. But then be did not re y on es opn 

trial. It is also to be remembered that Bahai may have been «ndea the 

same mistake of law as the plaintiff. His pleader argues that the Gaik- 

war’s recognition created a status ooerativo every where, w lo 

given by the Courts in Franco and Germany to legitimation gra'rted by 

foreign sovereign-Savigny’s Private there is no 

widows may have [391] thovfiht the same. honipp fl) ■ Vishmi 

estoppel-Gopcs Lall v. Mus.an.ut Sree Ghundraolee ^ 

V. Kriahnanm ;Jkinguri Tewari v. Durga iS). For these reasons, i 

would confirm the decree of the Agent for Sardars with costs. 

Decree confirmed. 
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APPELLATE CIVIL. 

Before Mr. Justice Bayley, Actinq Chief Justice^ and Mr. Justice Fulton.- 


Ahmeddfioy Habibhoy [Original Defendant), Appellant v. BalerishnA' 

Mukunu and others [Original Plainti^s), Respondents.* 

Ll4bh June, 1894. J 

Vendor and purchaser — hanilord ani tenant — S^le hy landoa-d !^u\ject to rights of 
tenants — Notice to purchxser of suthrights —SuU bu tenant^ to enforce rights against 
purchaser —Civil Prore hire Code (del XIV of I8S2). s. 30. 

SectioD 30 of the Civil Procedure Code {Act XfV of 18ft2» authorizes some of 
the rayabs of a village to sue the proprietor of i'. for themselves and the other 
tay.it-i fora declaration of their gener*! rights, anrl f.)r an injaoction restraioing 
the proprietor from interfering with r.heir cnjovment of those right.s. 

Phillips V. Hudson (1), Smi'h v. Earl Brownlow (•2j and Mayor of York v. 
Piikington (3), followed. 

Hallows y. Feroie (4j. referred to and distinguished. 

In 1806 the East India Company granted a village to Ardeshir Dady, subject 
to the rayata’ casto'Uiry rights and privileges which were embodied in Reg, I of 
of 1808, but the deed of conveyauoe was not passed until 1819, and it was then 
executed to the executors of Ardeshir, who had died in the meantime. This deed 
made no reference to rights and privileges of the rayats. In 18G8 the defendant 
purobased the village fmm its legal owners. In 1889, plaintiffs sued defendant 
for themselves and on behalf of the other rayats of the vilUge to enforce their 
rrghta. The defendant pleaded that as the deed of conveyance of 1819 made no 
mention of these rights, be was not bound by them. 

Held, that as at the time of the conveyance of the village to the defendant, the 
lands were in the occupation of the rayats, the defendant ought to have made 
inquiry as to their rights. Having failed to do this he was bound by the rights 
to much as if they bad been specially mentioned in the conveyance 

[392] Mancharji Sorabji v. Kongseoo (5), followed. 

Held, also, that as there had been no denial of plaintiffs’ rights until shortly 
before the suit, it was not barred by limitation. 

[R., 33 0. 905=10G.W.N. 867.] 

appeal from the deoiaion of R. S. Tipnis, Acting Aasisfcant 
Judge of Thapa. amending the decree of Rao Sabeb D. W. Bhab, Second 
Class Subordinate Judge. 

The village of Malad in the Salsette Taluka of the Thana District 
was granted to one Ardeshir Dady by the East India Company, the origin- 
al owner of the village, in exchange for other property situated in the. 
J^ort of Bombay conveyed by him bo the East India Company. Before 
possessiou of the village was given, the ravats were consulted about their 
wishes lu fch's respect, and the Patils, Mahtaras and rayats submitted 
certain stipulations with regard to their customary rights and privileges,, 
and consented to the proposed transfer subject to those stipulations. 

In 1806 .Ardeshir Dady was put in possession of the village on the 
express condition of his maintaining the several Ourumbis in the enjoy- 
ment of their respective pieces of land, and of his preserving the rights 
and privileges of the rayats in accordance with the above-mentioned stipu- 
lations. These stipulations have been embodied in Reg. I of 1808. 


(11 L.R. 2 Ch. 243. 
(4) L.R..3011. 467. 


Second Appeal No. 570 of 1892. 

(2) L.R. 9 Eq. 241. (3) 1 Atk. 282. 

■ •.'j (6) 6 B.H.C.R.O.C.OL 59.) 
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Tacre he'mg same dispute with respect bo the price of the laud sold 
by Ardeshir to the Eist India Company, she dee 1 of conveyance was not 
execnbed until 18L9, whan it was executed by the said Company to Khar- 
shebii Ardeahir and -Ta'iaagir Ardoshir. &c,, as executors of the will of the 
said Ardeshir, he having died in 1810. In this deed no reference was 
made to the stipolations made by the rayats when they aqreed to become 

the tenants of Ardeshir. 

In 186S defendant puchased the said village from its then legal owners. 
The defendant having interfered with the enjoymenb of the sa-d rights 
by some of the ravats, plaintiffs instituted the present suit in 1889. for 
themselves and on behalf of Patils. Mhataras, Ourumbis and ravats oi the 
said village, und^ r s. 30 of the Civil Procedure Code (Act XIV of 1882). 
praying lor a declaration [393] of their rights and privileges, and for a 
permanent injunction restraining the defendant from interfering with their 
■exercise and enjO' meni of the said rights and privileges. 

Th6y prayoci for t**© following doclarations ♦ 

a) That they are permanent tenants or subidars of Malad. 

(2) That the khot is nob entitled bo receive as assessment more than 
two-tnirda of the measure of the land in faras at the rate of Hs. 20 per 

mudaofrice. ... r : 4 .„ 

(3) That the kbot should remit the assessment in times of scarcity. 

(4) That the khob should nob force them to take his permission 

before cutting, threshing or taking home the rice. 

(5) That the khob should allow them to sell, mortgage, inherit or 
otherwise alienate their subi lands, without imposing additional conditions 
upon the transferee at the time of change of name in the revenue recoras. 

(6) That they are entitled bo pay in instalments like Groverument 
rayats, and that the khot is not entitled to attach their crops at his own 

instance. . ^ = 

(7) That the khob is nob entitled to levy any assessment on the grass 

and varkas lands, whether they grow grass only or any other crop is grown 

(8) That they are entitled to the free enjoyment of the produce of 

■their grass and varkas lands, including trees, &c. 

(9) That they are entitled to the free enjoyment of all 

wood and non-productive palms from the Sarkan lands for their building 

^ ^(10) That they am entitled to the free enjoyment of fuel, bamboos, 
karvis and common wood for making agricultural implements, and mango 

and other trees eb the time of marriages. 

(H) That thsyaro entitled bo the complete ownership and Bn] 0 \ment 

of their (azendari trees, whether on their own Uods or Sarkan Un-ls. 

(12) That tliey ar^ entitled to the use of guruiiaran lands as men- 
[394] (13) Tnab the Patils, Mhataras and Deyasthans shoJld receive 

-their haks and other rights from the khob without interruption. 

(14) That they am entitled to the free use of the water and flowers 

from the tanks on the S brkuri land . ■ , / . 

, - (15) That they are entitled to the free use of materials for rab, thorns 

ahd inferior sort • f palm leaves for making fences and enclosures 

, (.16) That tiiey are entitled to pay no rent for the bouses and vadas 

-OXiabing on the Sarkari land. 

Defendant replied i habhewas nob aware that the village was given 
'W.feU prO'Wssaordn-fiitle pn the aforesaid conditions ; that as n 5 reference 
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was made to tbem io tbe deed of conveyaoce of 1819, he was not bound 
by tbem ; that plaiotiHs could not sue on behalf of all the people of Malad ; 
and that as the jungle did nob belong to tbe villagers, but bo him, he had 
a right to levy fees on firewood. 

The Joint Subordinate Judge of Thana held {inter alia) that, under 
8. 30 of the Code of Civil Procedure, the suit was maintainable only with 
respect to tbe general rights of all the rayats of the village ; that defendant 
by his purchase, became tbe sole proprietor of the village, subject to the 
rights and privileges of tbe rayats, he being clothed with the rights which 
Ardesbir had obtained in tbe village; that defendant was not entitled to 
demand security for the payment of assessment onsuti lands before allow- 
ing tbe crops to be reaped ; that the rayats were entitled to tbe free enjoy- 
ment of ihe forest-wood from the jungle, bamboos and implements of 
husbandry and of flowers from the Sarkari tanks, but not of all ordinary 
building-wcod, and non-productive palms from the Sarkari land for their 
own private and domestic use, nor to tbe free use of materials for rab, 
thorns for marking hedges, and the inferior sort of palm leaves for making 
roofs from the Sarkari land ; and that no cause of action had arisen for the 
plaintiffs’ claim with respect to remission from tbe khots in times of 
necessity, the varkas lands attached to private holdings of suti lands and 
the bouses and vadas existing on the Sarkari land. The Subordinate 
Judge, therefore, made the following order : — 

[395j I order that the defendant is not entitled to demand security 
for the payment of assessment on suti lands from the rayat before allow- 
ing him tbe crops to be reaped ; that plaintiffs are entitled to the free 
enjoyment of firewood, bamboos and implements of husbandry from the 
jungle ; that they should make an application to the khot to take the above 
things from the jungle, and that the latter should grant tbem the necessary 
written permission according to his discretion ; and that the rayats are 
entitled to the free enjoyment of flowers from the Sarkari tanks for their 
own domestic use. I enjoin tbe defendant that he should not prevent tbe 
rayats from exercising the above rights, and that he should not demand 
security for the payment of assessment from the suti tenants. The rest 

of the plaintiffs' claim is rejected ” 

On appeal by defendant, the Assistant Judge of Thana found {inter 
aha) that there was no objection to the entertainment of the suit by the 
plaintiffs for themselves and other interested rayats so far as it claimed 
an interest alleged to be common to rayats of the whole village ; that de- 
fendant was not entitled to demand security for the payment of assess- 
ment on suti lands before allowing tbe crops to be reaped ; that the rayats 
were entitled to the free enjoyment of all forest common timber and un- 
productive brab-trees belonging to defendant for house-building, but that 
they should apply to defendant for permission to take them, and defendant 
should grant it having regard to tbe needs of the applicants and the 
exigencies of forest reservation ; that rayats were entitled to free enjoyment 
of nrewood from the forest, bamboos, purye, buTtdi, tatties, beleca kurgyidt 
implements of husbandry, but that they should apply to defendant for per- 
mission, and defendant should grant it having regard to tbe oircumstances 
mentioned above ; that tbe rayats were entitled to tbe free enjoyment of 

flowers fom the village tanks ; and that Patels, Mhataras and Ourumbis 
or rayats, as discribed in Reg. I of 1808. were entitled to the decla- 
rations. and that plaintiffs were of that class. He, therefore, amended 
the decree of the i./ubordiDate Judge by declaring that the reliefs granted 
applied to the class of persons known as Patels. Mhataras and Ourumbia 
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or rayata of Malad desoribad in Rag. I of 1808, and that plainfciffa 
belonged fco this class, and by adding the words " purye, bundi, tatties, . 
heleca kurgyia " before “ and” after " bamboos ” in the sentence commenc- 
ing from *’ that plaintiffs are entitled to the free enjoyment of firewood, 
&c.” The Assistant Judge further added to the decree as follows ; — 

[396] *' The rayats are entitled to the free enjoyment of all common 
forest timber and unproductive brab-trees belonging to defendant for house ^ 
building, but that they should aoply to defendant, the proprietor of the 
village, for permission to take them, and that the said proprietor should 
grant them that permission, using his own discretion in the matter soundly 
and reasonably, having regard to the needs of the applicants and the 
exigencies of the forest reservition ; and the discretion should similar y 
be exercised in the matter of granting permission to cut firewood, bamboos 

Ac., allowed by the decree.” , • j • i. 

He further directed that an injunction should be issued against 

defendant forbidding him from interfering with the rights of rayats declared 

by the decree, and he confirmed the decree of the Subordinate Judge m 

Other respects. , , . . 

From this decision defendant preferred this second appeal to the 

High Court. t j 

Scott (with N. G. Ghandavarlcar) , for the aopellant (defendantj. 

Shamrao Vithal, for the respondents (plaintiffs). 

JUDGMENT. 

The judgment of the Court was orally delivered by 
BaYLEY, C. J. (Acting). — T his appeal cannot succeed. The suit was 
brought in 1839 by five persons for themselves and on behalf of others 
resident in the village of Malad in the Salsetbe Taluka foi a oration 
of their rights and privileges and for an injunction.^ The right of the 
plaintiffs to sue appears to be quite clear. It is by the aopellate 

Court that the village was granted in 1806 bo Ardesbir Dady in exchange 
for other property situated in the Fort of Bombay conveyed by him to 
the East India Company. Before possession of the village was given, 
the rayats were consulted. They sent in a petition ou certain 

articles to which the Government of Bombay agreed. The Collector by 
a letter dated 5th June. 1806. put Ardoshir Dady m pos session This 
shows that the consent of the villagers and rayats was considered by the 
East India Company to be necessary before the vdlage could be transfer 
red to Ardeshir Dady. Oa24bh February. 1808 certain rules were passed 
by the Governor in Council. Regulation I of 1799 had provided ® 

passing of Regulations, and Regulations were from time to time passed by 
the Governor in Council. See Morley’s Digest (Introduction). Vol- I* 
pp. 76 and 77. The most recent reference to such Regu.ations is in the 

Leobure on the Laws and Administration of 

vered before the University of Cambridge by Sir John 

in 1884, and reproduced by him in his work India, Ubbb). 

Two cases relating to property in the Sajset^ T^uka are 
Dadibhai Jahangirji v. Ramji bin Bhau [1) The Collector of Thana ^ 
Dadabhai Bomanji m. The Government, the vendors m the first of 
those oases, it was held, could nob affect the rights of their tenants. It 
would have been a fraud if they bad attempted to do so. Here, it 
have been little else than a fraud if Government had attempted to 


1894 

JUNE 14. 

Appel- 

late 

Civil. 

19 B. 891. 


(I)IIB.H.O.B' 162. 


(2) 1 B. 362. 
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19 B. 991. 
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convey the village irrespective of the rights and behind the backs of the 
rayats. 

Ardeshir Datiy got his conveyance subject to these rights, and be 
accepted subject ro fih<=m. In the conveyance of 1819 there is, it is admit- 
ted, no mention ot the rights of the rayats. It is a conveyance of the vil- 
lage and its lands then in the occupation of the viilugers and rayats. A 
purchaser ought to inquire into the rights of the tenants on the property, 
and if be fails to do so he takes subject to such rights as the tenants 
may have — Mancharji Sorabji v. Rongseoo il). That vpas a decision of 
Sir Richard Couch, C. J.. on the Original Side of this Court, and be cited 
many cases in Courts of Equity in England where the rule just staced 
had been applied. He also referred to a decision of the Privy Council in 
1853, Barnhart v. Greenshields (21, where their Lordships said (p. 32) : 
" With respect to tlie efifeeb of possession merely, we take the law. to be, 
that if there be a tenant in possession of land, a purchaser is bound by all 
the equities which the tenant could enforce against the vendor, and that 
the equity of the tenant extends nob only to interests connected with his 
tenancy, as in Taylor v. Stibbert i3). but also to interests under collateral 
agreements, in Daniels v. Davison (4:), A lien v. Anthony (5), the principle 
being the same in both classes of cases ; namely, that the possession of the 
tenant is notice that be has some interest in the land, and that a purchaser 
having notice of that fact is bound, according to the ordinary rule, either 
to [398] inquire what that interest is, or to give effect to it, whatever it 
may be.” The present appellant purchased in 1868 apparently without any 
inquiry at all. It is not suggested that be investigated the title, and be is 
bound by the rights of the tenants just as if they were specially mentioned 
in the conveyance to him. Government and Ardeshir Dady’s descendants 
recognized these rights. 

It is said, however, that the rights are barred by limitation, by acquies- 
cence, and by a change of custom. There is no force in any of those con- 
tentions. The ground of limitation fails, because there does not appear 
to be a denial of plaintiffs' rights until quite recently. There was no 
acquiescence by the villagers in any claim made by the appellant, save that 
be insisted on bis written permission being obtained in lieu of a mere verbal 
one, allowing the rayats to take away firewood and bamboos, &c., from the 
forests, nor is there any proof of any change of custom. 

The next question is, whether the suit can be brought in its present 
form ? It is a suit brought under the provisions of s. 30 of the Civil 
Procedure Code (Act XIV of 1882). The appellant's counsel relied on 
HallovJS v. Fernie (6). That was a very different case from the present. 
It was a suit on an alleged fraudulent representation, whereby the plaintiffs 
were induced to become shareholders of a company. We will refer to two 
cases which were not cited by counsel iu the argumeut before us. In 
Phillips V. Budson (7). Lord Cuelmsford, L.C., hold that a bill can be 
maintained by one copy-bolderon behalf of himself and other copy-holders, 
being numerous, against the lord of the manor to have their rights of 
common ascertained and for an injunction. This was decided in 1867. 
And iu Smith v. Earl Brownlow (8) decided in 1870, it was held that the 
bill was not objectionable. At p. 256. Lord Romilly, M. R., says ; The 
defendant contends that the plaintiff cannot properly sue on behalf of 


(1) 6 B II.C.R. O.C.J. 59. f2) 9 Moo. P.C.C. 18. 

(4) 16 Ves. 249. (51 1 Mer. 289. 

<7)X. .B. ? Ch. 243. (8) L.R. 9 Eo. 241. 


(31 2 Vee. Jun. 437. 
L. R. 3 Ob. 467. 
( « 
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himself andbhe free-holders and cony-holders of the manor, and that; this 
constitutes a misjoinder ; but I am of opinion that this objection fails, and 
that bhouBh their rights of common migiir. not he exactly co-extensive, 
vet as the plaintiff is proved. [399] and. indeed adraittei to he a copy- 
holder as well as a free-bolder of the manor, and, indeed, ot both divisions 
of it, he is entitled to sue on behalf of all. This also appears to me to be 
established l>oth by authority and by the constant practice of this Court in 
like cases, and also in cases whore a riahb of fishing pomes in question, as 
in the case of the Mayor of York v. Pilkington (1).” 

Lastly, it is said that the Assistant Judge made an alrepation in the 
form of the decree. It apnears to the Court that that alteration is rather 
in favour of the proprietor, the apoellant. What has bean given by the 

anpellate Judge is in accordance with the clauses ot the agreement made 

1^1806. as evidenced by Exs. 56. 57. 58. 60 and 61. The appeal must 
be dismissed, with costs. 

AnnfiaL dismissed. 


189% 

JUNE 14. 

Appel- 

late 

Civil. 

19 6. 891 


19 B. 399. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr, Justice Ranade. 

RaNGDIIAX {Original Opponent). Appellant v. AbaJI ^ 

{Original Applicant), Respondent.^' ilOth June, 1894..' 

R^aulalimVni of 1827-Sa.c.,ssim CerUfi^nte AcUVIIof 1880) 3.1^ and^S-Ce^ti- 
ficateof heirskip-Order refusing certificate of heirship apuedible Appea . 

An aDDeaUieah'^m an order refusing to grant a certificate of 
RegulalioD VUI of 18.!7. by virtue ot a. I'J of the Succcsa.on O-rcficate Act 

of 18891. 

Appeal from an order of H. L. Harvey. Assistant Judge of Satara, in 

Miscellaneous Application No. 4 of 1893. ttttt t iqq 7 tr^r 

One Abaii Vaman Beodre apnlied under Regulation VIII of 18.5/ for 

a oer°6cat if he^rshiu to the estate of Vaman Ab.ji Bendre. deceased, 

alleging that he was the adopted son of che deceased. 

This application was opposed by Rangubai, the 
on the grounds (1) that the applicant's adoption was [400J not valid he 

b^g throSson of his natural father ; (2, that the " 

will in her favour bequeathing the whole of his property to ner & . 

therefore, prayed that a oertibcate ot heirship should be granted to her and 

not to the applicanc. , , 

The Assistant Judge held that the aoplicant A^aji was not the only 

son of his natural father : that his adoption therefore granted 

set up by the opponent Rangubai was not proved. He. therefore, granted 

a certificate of heirship to the applicant. tt- u n 

Against this order the opponent appealed to the High Court. 

J3. A. Bhagvat, for appellant. 

Okanasham Nilkantk, for respondent. 

* Appeal Ko. 10 of 1894. 

(1) 1 Atk. 383. 
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JUDGMENT. 

Jardine, J. — A preliminary objection was raised by Mr. Ghanasbatn, 
but not pressed, that no appeal lies from the refusal of the District 
Judge to grant a certificate, seeing that his adjudication, as is expressly 
stated in s. 8 of Reg. VIII of 1827, does not finally determine the rights of 
the person whose application is refused, but leaves him competent to in* 
stitute a suit for the purpose of esfablishing his claim. We are of opinion, 
following Javermal v. The Nazir of the District Court of Poona {{) and 
Pztamhor v. Ishtvar (2), that the appeal does lie by virtue of s. 19 of the 
Succession Certificate Act VII of 1889. which is applied to Reg. VIII of 
1827 by s. 28 of that Act. 

On the question of fact, whether the son given in adoption was an 
only son, we see no reason to differ from the Assistant Judge, whose order 
we, therefore, confirm with costs. 


Order confirmed. 


19 B. 401. 

[401] ORIGINAL CIVIL. 

Before Sir Cnarles Sargent, Kt., Chief Justice, and M.r. Justice Bayley, 


F. Yorke Smith and othees {Original Plaintiffs) , Appellants v. 
Tribhovandas Mangaldas {Original Defendant), Respondent.* 

[12th October, 1894.] 

Will Construction — Bequest to executors and trustees in trust for son of testator and his 

widow Life interest-^Estate in fee — Control and management of executors and 
IrTistees. 


Sir Maogaldas Nathubhoj, a Hindu, by his will bequeathed oertaiu property to 
his executors and trustees “upon trust for my eon Tribhovandas and his heirs 
from the time of my death lo allow him to occupy and use the same, and to 
enjoy the income thereof and after the death of my son Tribhovandas, in trust 
to allow his widow to occupy and use the same and enjoy the income during her 
life , but if the said Tribhovandas Mangaldas shall die without leaving male issue 
him surviving, then in trust after the death of the survivor of them without 
leaving such male issue to my son Pursbotamdas and his heirs according to the 
rules of Hindu law.” The sons Tribhovandas and Pursbotamdas both survived 
the testator, and Tribhovandas (the defendant) had a wife and three sons living 
at the date of suit. The defendant contended that undor the above clause he 
was absolutely entitled to the pcoperf.y subject to the interest of his widow for 
her life. The plaintiffs (the executors and trustees) contended that the defend- 
ant had only a life interest in the property. 

Held, that the defendant Tribhovandas took only an interest for life in the 
property. The words “ in trust for Trobhovan and his heirs,” which, standing 
alone, would give the property in fee, were to be read with the words immediately 
folbwiog, whioh showed a clear iotenbiou that Teibhovan should only take a 
life interest to be followed by the same interest in his widow, after whom the 
heirs of Tribhovao would take as purchasers. 

Reldt also, that the trustees were intended to take the legal estate and to 
have the control of the property, allowing Tribhovan to enjoy the inoomeol it.j 

Suit for the construction of a will. 

The plaintiffs were the executors and trustees of the testator Sir 
Mangaldas Nathubhoy, who died leaving two sons, viz., Tribhovandas 


• Suit No. 670 of 1892. 

(1) 18 B. 748. 


Appeal No. 805, 

(2) 17 B. 230. 
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(the defendant), and Parshotamdas. The Testator’s will was dated the 
27th January, 1888, and was duly proved by the executors on the Hth 

Mav, 1890. 

The will contained the following clause -r. , j j 

“ I devise and bequeath all my property at Girgaum Back Road and 
Khetvadi Road, as well as the (arnioure, pictures, glass and crockery ware 

and cooking utensils, that it may contain at the time of my death, to my 

aaid executors and trustees, upon trust for my son Tnbhovandas anu his 
heirs from the time of my death to allow him to occupy and same, 

and to enjoy the income thereof, aud after bne death of my [402J son 
Tribhovandas, in trust to allow his widow to occupy and use the same and 
enjoy the income during her life ; but if the said Tribhovandas Mangaldas 
shall die without leaving male issue him surviving, then in trust after the 
death of the survivor of them without leaving such m^e issue to my son 
Purshotamdaa and his heirs according to the rules of Hindu law. 

The defendant at the date of the suit had a wife living and three 
sons living. Under the above clause he claimed to be absolutely entitled 
to the property mentioned therein, subject to the interest of his widow for 
herlif^ He accordingly contended that 

deal with the said property, and had erected a building on it to be used as 

a club without consulting the plaintiffs. , , , , ^ . 4 .u.,i..r,«i 

The nlaintiffs, on the other hand, contended that as trustees the le«al 

e8ta.ta of the property was vested io them ; that the 

defendant was to occupy it and enjoy the ‘hcome during his , 

all expenses of repair. &c.. ought to he provided out of the income of the 

said property and not out of the general estate of the testator. 

The last three clauses of the plaint were as folios ; 

" 9 The defendant recently on the 7th day of October. 1892, without 

communication with the plaintiffs, got a vernacular agreement prepared 

purporting to be between the plaintiffs and Dada Fatubhai latrn and 
BaiBaiby which the plaintiffs purport to agree to let a portion of 
said premises at Girgaum to Dada Batubhai and Bai Eai for cultivation 

purposes. The said lessees have executed the said agreement. 

'^"10 The plaintiffs object to the defendant using their names as 
aforesaid; and submit that the defendant ought to be 

tion from usiog the names of the plaintiffs in any agreement with reference 

Th^pltintiffs although they have not consented to the conver- 
sion of a portion of the said premises into a residential """''‘‘“S’ 

if they are nor bound by their duties as trustees aforesaid to oo so. to 

compel the defendant to restore the said nremises to their 

Honrbut. if this Honourable Court should be of opinion ‘hat they are 

bound to do so. they will, in addition to the 

for. seek to have the said premises restored by the defendant to the condi 
tloD they were io prior to the eaiu acts of the defeo an ■. 

The following were the prayers of the plaint , ... 

" 1. That the respective rights and duties of the plaintiffs and de end- 

ant with reference to the said premises may be ascertained and declared 
by this Honourable Court, and that all oonaequootial directions and relief 

that arise on such declaration may be granted. 

*' 2. That the defendant may be restrained by the injunction of this 

Court from using plaintiffs* names in any agreement with 
• said premises and from entering into any agreement in the plaintiffs names 

without their authority. 


1894 

Oct. 12, 

Original 

Civil. 

19 B. iOl. 
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1894 [403] “3 That the said passage in the will of Sir Mangaldas 

OoT. 12 . Natlmbhoy quoted in paragraph 2 of this plaint may be construed by this 

Honourable Court and the trusts created by the same may be ascertained 
ORIGINAL declared, and in particular what trust arises on the death of the 
OlVIL. survivor of the defendant and his wife in the event of the defendant leaving 
19 8^01 issue him surviving.” 

At the hearing before Parsons, J., the following issues were raised : — 

(1) Whether the defendant does not under the will take an absolute 
interest in bbe property, subject to the life interest of his widow, if any? 

(2) Whether in any event the defendant is nob entitled to use the 
said property during his lifetime as he pleases, and to alter existing 
buildings and erect new buildings on vacant portions so long as he does nob 
thereby injure the reversion ? 

(3) Whether the club in the plaint mentioned was built without the 
consent of the plaintiffs ? 

•4) Whether the defendant has used the names of the plaintiffs as 
alleged in paragraph 9 of plaint? 

i5) Whether the plaintiff's are entitled to an injunction. 

Macpherson and InveraritVy for plaintiffs. — We say the defendant is 
equifahle tena.nt for life of the property. He can occupy it, but cannot 
alter it. If he leaves no issue, the property will go to Purshotamdas ; but 
if he leaves issue, there will be an intestacy, as the will does not say who, 
in that case, is to take the property on the death of the defendant and bis 
wife. 

(Advocate-General) and Scoit, for the defendant. — The defendant 
is absolutely entitled. There is a gift to him and his heirs. The gift of 
the income carries the corpMs— Succession Act (X of 1865). s. 159 ; Mayne’s 
Hindu Law (5th Ed.), para. 388 : Bhoobxin v. Hurrish Chunder (1) ; Baker 
V. Sehriqht (2) ; Jones v. Chappell (3) : Doherty v. Allman (4). 

PabsOns, j. — I find on the first issue in the affirmative. It seems 
to me that, the will while keeping the legal estate with the executors gives 
defendant an absolute interest in the property. It loaves it to him and his 
heirs. In the event, however, of his widow surviving him, it gives the 
widow a life interest. There is no question in this suit as to the legality 
of the bequest of that life interest or of the bequest to Pursbotam after the' 
death of the survivor without male issue. I think the latter gift cannot 
[404] Cake effect under s. Ill of Act X of 1865, but both of chem relate 
to points which have nob been raised, and which cannot be decided in the 
absence of the persons interested. 

I find the second issue in the affirmative. There is no dispute about 
it. 

I find the third issue in the affiruDative. No consent is shown, l also 
find, at the request of the parties, the additional point that the building of 
the club is not an injury to the reversion. 

4. I give credence to defendant that the agreement (Ex. E) was not’ 
^epared with his knowledge or consent, or sent by him to the executors. 
He knew of the draft only, and, therefore. 

5. I do not grant an injunotion, but only make a declaration. 

6. Tbe repairs must be done and paid for by the defendant out of the 
income of tbe property or bis own money. They are not payable out of 
the general estate. 


(1) 6 I.A. 138. (2) 13 Oh.D. 179 (185). (3) L.R. 20 Eq. 639. (4) 3 Ap. Qft. 709.' 
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There bherafore, be a decree 

S: raorifst r: :::: him‘^:ir. L ^ ilcwin, dh.ee.ons 

(1) The trastaee are to keeo the legal estate to preserve it fox the 

contingent ioterestof the defendant’s w.dow^ defendant’s management - 

(2) The trustees are nob to interfere witu the aeienaau 

BO long as he does not iojure the reversion. ^ ^ 

(/) The repairs are to be ^.c^^S^^Ltrarp^ties 

to an? ’d— twrthout 'xbe.r consent P-viouelv obtamed 

..a^ cr t:xx:::r =v and ..0. 

The plaintiffs appealed. annellants (plaintiffs) We 

Macpherson, Inverarity ^nd Macleo , ^ -f Xi'ibhovandas 

Ze^^nxl^ istt pLSam taVs ^4051 °| 

rtr“Tth^“dIfe:l rdltHf Tribb^vandas or bis .ife, wbiobevcr 

to BarA Lai v. Secretary of IntUa (1) ; 

SreemuUy Krtstoromoney v. °7r^ J'p^fd?^ (defendant) :-We 

Ijang (Advocate-General) and Scott, ^ interest of the 

contend there is an (3) The gift to Purshotam 

Tudor’s Leading Oases, Vol. I, p. 851- 

JUDGMENT. 

A- :« tuia paqe -which tarns upon the 
Sargent, C. J.— The question 1 ’ proper construction 

relativelegal position of the pities d^^ 8 Mangaldas Nathubhoy 

of the following clause in the will of the late or __ 

(His Lordship then read tbe clause and ^ 

The Division Court held however, ”in trust for 

subject to the hfe estate of ts w . would create a fee m 

Tribhovan and his hexes which stan g immediately following 

Tribbovan, must, we think, be ^^^^d enjov the income thereof 

“ to allow him to occupy and use tb the income during 

and alter his death to allow h.s widow to^en^ 

her life," which words, m ^ be followed by the same 

Tribhovan should only take a li Tribhovan would take as 

mterest in his widow, after whom the heirs 01 

purohasers. nnnaidor another question in order to 

It is necessary, however. ^? °°° . . io dispute, viz., whether 

determine the rights of the , I estate. As to this it is 

Tribhovan or the executors ta 0 . which we may refer 

to be remarked that the Eoghsh anthorities.^i^ ^ 

to Jarman on Wills, Vol. II. 0 . . * on trust to pay the rents 

tion has been drawn between the words 


(1) 8 1 A. 46 161). 

(4) L. R. aO Bq. 699- 


(2) 16 I A. 29. 

^5) 3 Ap. 0*. 709 

9.73 


t3)5 I. A. 138. 

(6) 5 B. and A. 507 (517). 
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1894 to a person” and a direction “to permit him to receive them,” a distiuc- 
00 ^ 12 . tion which, however, did not meet with Lord Mansfield’s approval, who 

Ortginat. case it should be equally a trust, and that the estate 

ntTTfT should vest in the trustees. However, here it must, we think, in any view 

IJTVir. i..* . 1 • ^ TAovf 


CiVID. 
19 B. 401. 


' 7 «* w V d 11 , uaudUi wo tujuii, iu aDy view 

o the above distinction, be inferred that the trustees were intended to 
take the legal estate throughout, as the same words are used when speak- 
ing of the widow’s interest, with respect to which it can scarcely bo 
doubted that a Hindu testator would intend that the trustees should 
have the control over the estate both for her protection and that of the 
reversioner. This is held to be so by the English authorities in the some- 
what analogous case of a wife, who is to take the income for her separate 
use , see Doe d. Stephens v. Scott (1). 

M the relative position of the parties, it follows 

that iribhovan was not justified in his resistance to the plaintiffs’ 
contention that the control of property was with them, and that 
It was their duty to manage it. allowing you to enjov the income” as 
stated in their letter of 15th July, 1891. The first' two issues must, 
therefore be answered in the negative. And the decree varied by declaring 

that Tribhovan takes a beneficial interest for life under the will in the 
property m question. 

Passing to the other questions, which were alluded to in argument, 
vt 2 as to who would be the heirs to succeed on the death of the survivor 

construction of the 

devise over, their determination, as the Divisional Court pointed out, is 

^t necessary for the cardinal purpose for which the suit was instituted. 

i^tere“r^’ Z in the absence of the parties 

Co^rf as no- 1'T k' them, and it is not the practice of the 

Council in Kathuma Naichariar v. 

^ ' to determine questions of title as to future interests. We 

bv the r 1 ^^ ^P®®'^o ^^8l‘ef Act (I of 1877) relied on 

^ t, General only applies to a ease under s. 42 ; and no such 

case has arisen ^cept between the plaintiffs and Tribhovan. 

^ f division Court has, at the request of the parties, expressed 

reversion ” N « “ot an injury L the 

°‘>J88‘‘oo has been taken to this declaration, and we see no 
reason to differ from it, but it is to be remarked that it will not bind the 
reversioners, who have not been made parties to the suit. 

fiT^ 8“'*^ has been rendered necessary 

tha oosts were properly thrown on the general 
estate, uosts of this appeal to come out of the same funds 

Dowen'''^^^ appellants Messrs. Diiile. Smith, Nicholson and 
Attorneys for defendant .—Messrs. Nanu and Bormasji. 


(ll 4 Bingh, 605. 


<2) 2 I. A. 169 (190). 
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SMALL CAUSE COURT REFERENCE. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Farran. 

Mameklal Motilal and another {Plaintiffs) v. The Municipal 
Commissioner for the City of Bombay {Defendant).'^ 

[2otih Januarvt 1895. j 

MuniAipality—Cily of Bombay Municipal Act (Bombay Act III o/l8S8), ss. 298, 299, 301, 
604, 527 —Land taken by the Munhipality Fr street Improvement-Compensation — 
Dispute as to amount of compensation — Ltmiiation. 

Id 1891 the Municipal authorities of Bombay gave notice to the plaintiffs 
under b. 299 of Bombay Act III of 1883 that they required 23 '30 square yards of 
the plaintiHs’ land for street improvement. On the 14th December, 1891, the 
plaintifis gave possession of the land to the Municipality, and on 27ih January, 
1892, claimed Rb. 60 per square yard as compensation. By letter dated 23rd 
February, 1892, the Municipal Commissioner (without prejudice) ofierod Rs. 50 
per square yeard as compensation and state! that on the plaiotifis producing the 
title-deeds and papers to establish their title the necessary documents in ooDoec- 
tion with the payment would be prepared. Nothing further took place in the 
matter until the 14th February, 1894, on which date the pliintiS wrote a letter 
to the Municipal Commissioner in which, without mentioning any sum, he 
requested (he payment of the amount which m»ght be duo to him as compensation 
foe bis land taken by Che Municipality. The Coramiasiooer refused to pay the 
compensation, contending that the plaintifls’ claim was time-barred. The 
plaintiffs thereupon brought this suit claiming Rs. 1,165 (being at the rate of 
Rs. 50 per square yard) as compensation for the land taken up by tho defendant 
or in the alternative for that sum as damages for the breach of contract to [408] 
pay pucohase monev for the land. Tbn defendant pleaded (1) that notice 
under s. 527 of the Municipal Act III of 1888 was neces.sary before suit filed and 
(2) that the suit was barred by limitation. The Chief Judge of tbe Small Cause 
Court found for the defendant with costs and dismissed tbe suit contingent on 
the opinion of tbe High Court. On a case stated, 

Held il) that notice under 8. 527 of Bombay Act III of 1688 was not neces- 
sary, that section not being applicable to suits brought to enforce payment of 
compensation under s. 301 of the Act ; 

(2) that the suit was not barred by limitation. 

Per FarrAN.J. — A suit against the Municipality of Bombay for compon- 
aatioD for land acquired by tho Municipality under s. 299 of Act III of 1H88 is not 
an action of tort or ^unsi-tort but a simple action for tho price of land, which 
the terms of s. 301 of tbe Act impose upon tbe Commissioner to pay. The 
Obligation to pay that price of thesame nature (1) whether the owner assents 
to the valuation of tbe land placed up^n it by the Commis<:ioner, (2f whether 
the value is determined by tho Chief Judge of tho Small Cause Court, or (3) whe- 
ther it is left undetermined. Section 527 does not apply to any of these three 
cases. In all of them the obligation to pay is imposed by s, 301, and does not 
arise from the manner in which the amount of the price to be paid is arrived at. 

2. Section 604 prescribes the only mode in which in case of dispute tbe value 
of tbe land can be determined. If the owner of land disputes the Commissioner’s 
valuation he must apply to the Chief Judge of the Small Cause Court within a 
year. If he doea not do so, (he result is that be loses tbe power of efiectually 
disputing the Oemmiesioner’s valuation but does not lose bis right to tbe amount 
of tbe valuation. 

8. Tbe owner of land has a remedy independent of tbe provision of s. 604. 
The section only deals with cases where there is a dispute as to the value of tbe 
land, and leaves untouched those oases where there is no such dispute but where 
the Oommisaiooer (or some reason declines to pay. In such cases tbe owner is 
left to his ordinary remedy, no special mode of procedure being prescribed. 
Cases in which there has been a dispute, bat in which the owner abandons bis 
claim to dispute the valuation of tbe CommisBioner, fall within the latter category. 

tt.. 90 B. 697 : R., 26 B. 316.] 

* Small Cause Court Suit No. of 1894. 
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Case stated for the opinion of the High Court by C. W. Chitty, 
Chief Judge or the Bombay Court of Small Causes, under s. 2 of Act XII 
of 1888 (Bombay Municipal Act Amendment Act). 

In 1891 the plaintiffs, who were the owners of a certain house in 
Dadysett Agiary Street in Bombay, desired to rebuild it. In the usual 
course they submitted a plan of the proposed new building to the Municipal 
authorities, who approved of it, bat gave notice under s. 299 of the City 
of Bombay Municipal Act III of 1888 to the plaintiffs that the Municipa- 
lity required 23*30 [409] square yards of the land in front for the 
improvement of the street. On the 14th December, 1891, the plaintiffs 
gave possession of the required land to the Municipality. 

On the 24th December, 1891, the Executive Engineer of the 
Municipality addressed the following letter to the plaintiffs : — 

I have the honour to request the favour of your producing the ori- 
ginal title-deeds of your property at Agiary Street for investigation, in order 
to prove your right to receive compensation for the piece of ground 
admeasuring 23'30 square yards taken up out of the said property by the 
Municipality.” 

On the 27th January, 1892, the plaintiffs through their solicitor 
wrote as follows in reply, claiming Rs. 60 par square yard : — 

As regards the rate of Rs. 25 per square yard, my client ob}ects to 
receive it, and claims compensation at Rs. 60 per square yard. He says 
that no property can be purchased in this locality for less than the above 
rate as the value of the ground. 

You will, therefore, reconsider this matter, and maka adequate 
compensation lo my client.” 

On the 23rd February, 1892, the Executive Engineer sent the follow- 
ing letter to the plaintiffs : — 

“ Bombay, 23r(5 February, 1892. 

Sir, — W ith reference to your letter dated 27th January, I have the 
honour to state that the Municipal Commissioner on further consideration 
has been pleased to direct me to offer (without prejudice) the rate of Rs. 50 
per square yard as compensation for the land. The necessary documents 
in connection with the payment will be prepared on your client producing 
in this odice such deeds and papers as he may have to establish bis title 
to the premises. 

'* I have, &c., 

“ James W. Smith, M.I.G.B., 

Acting Executive Engineer.” 

Nothing further took place until the 14th February, 1894, on which 
date the plaintiffs wrote a letter to the Municipal Commissioner, in which 
without accepting the above offer of Rs. 50 he requested payment of 
compensation for the land taken up by the Municipality. His letter was 
as follows : — 

Bombay, 14ik February, 1894. 

To The Municipal Commissioner for the City op Bombay. 

Sir, As directed by you, I have come from Kbambat (Cambay) 
to receive the amount of compensatioa due by the Municipality to me with 
reference to the portion of land taken up by the Municipality for setback 
purposes in front of my property [410] (Ward No. 4150—4151, and street 
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No. 17*19) afe Dadysetfc’s Agiary Lane \vithoufc the Fort of Bombay. May 
I request the favour of your directing the Executive Engineer to pay me 
in person the said amount without any further delay, as I have to go back 
to Cambay permanently, and oblige? 

“ (Signed) B. D. Desai. 

“/orMANEKLAL MOTiLAL.” 

To this letter the Executive Engineer replied as follows on the 12th 
March, 1894 : — 

“ In reply to your letter dated 14th February, 1894, to the address of 
the Municipal Commissioner, I have the honour to inform you that I 
regret the payment of the amount cannot now be made, as the claim is 
time-barred.*' 

On the 30th March, 1894, the plaintiff through bis solicitor sent the 
following letter to the Executive Engineer : — 

“Sir, — O ur client Mr. Maneklal Motilal has placed in our bands 
your letter to him, No. 17105 of 1893-94 of tbe 12th instant, with 
instructions to state in reply that our client is surprised at the Municipality 
pleading limitation against payment of compensation for land taken from 
him under set-back line. We have, therefore, to request you to let us 
know your authority for pleading limitation. 

“ We may say that the fact as to what amount should be paid to 
our client still remains undecided, inasmuch as although the Municipality 
acquired from him 23 30 square yards of land at Agiary Street at Ks. 50 
a square yard, our client was not and is not liable to the Municipality for 
i the value of land under his gallery constructed by him in the lane 
adjoining bis property ; and as the area and value of the land in this lane 
is not fixed, our client could not and does not still know what amount is 
due to him. 

“ Under the above circumstances we submit you cannot plead limita- 
tion, and we request you to pay to our client what is, on making proper 
calculation, due to him.*’ 

On the 9th April, 1894, the Executive Engineer wrote as follows to 
the plaintiff’s solicitors : — 

“ Bombay, 9ih April, 1894, 

“ Gentlemen, — With reference to your letter dated 30th March, 
1894, on behalf of Mr. Maneklal, Motilal, I have the honour to state 
that I am advised that under s. 504 of the Municipal Act the claim is 
time- barred, possession of the land having been taken on the 14th December, 
1891, on which date the compensation became payable. 

“ 2. I may add that until the party pays the muoicipal fees due for 
the gallery, and obtains a permit for it, the projection is not lawful, and 
the Municipal Commissioner has a right to call upon the party to remove it. 

“ I have, See., See.. 

“ M. C. Murzban, 

“ Executive Engineer.” 

_ [411] On the 18th July, 1894, the plaintiffs filed this suit in the 

Court of Small Causes claiming Ks. 1,165 as compensation for the 
land, being at the rate of Bs. 50 per square yard. The Chief Judge 
held that the claim was barred under s. 527 (1) of the City of Bombay 


(i) Beotion 697, Bombay Aet III of 1888 

"627 U). Ko suit aball be iostitntsd against the Corporation or against the 
OooBiaisiionert or a Deputy OommiBsioner, or against any munioipal officer or 8er?ant 
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Municipal Act (III of 1888), and dismissed the suit contingent on the 
opinion of the High Court on a case stated by him at the request of the 
plaintiff. 

The judgment of the Chief Judge was as follows : — 

‘‘This is a suit brought by the plaintiff to recover from the defendant 
a sum of B-?. 1, 16o as comoensation for the land of the plaintiffs taken 
up by the Municipal Commissioner for street improvement, and, in the 
alternative, for the same sum as damages for the breach of contract on the 
part of the defendant to pay the purchase-money for the said land. 

In this case there is no dispute as to facts. The land in question 
(some 23‘30 square yards) was taken possession of by the Municipal 
Commissioner on the 14th December. 1891. The Municipal Commissiooer 
at hrst offered compensation at [4123 the rate of Bs. 25 per square yard. 
The plaintiffs wanted Bs. 60. On the 23rd February, 1892, the Municipal 
Commissioner increased his offer to Bs. 50 (without prejudice). This 
letter remained unanswered for two years, when, on 14th February, 1894, 
the plaintiffs without directly accepting that offer asked the defendant to 
pay them the compensation due. They were then told that tbeir claim 
was time-barred. 

The only defences raised in this case were, (i) that notice under s. 627 
of the City of Bombay Municipal Act. 1888, was necessary before suit filed, 
and (ii) that the suit is barred by limitation. In this case the plaintiffs stand 
in a somewhat better position than the plaintiff in the recent suit 
No. 18029 of 1894 so far as regards the lapse of time, inasmuch as they 
bring their suit within three years. 

Before proceeding to the questions under s. 527, I may deal with the 
case as one for damages for breach of contract. As such, in my opinion, it 
cannot be maintained, as there was never any contract between the plaintiff 
and defendant for sale and purchase at Bs. 50 or any given price. It is 
argued that the offer of Bs. 50 of the defendant, dated 12tb February, 
1892, remained open till the letter of the plaintiffs of 14th February, 1894. 
I am of opinion that the proposal was revoked by lapse of time (see Indian 
Contract Act, s. 6, cl. 2). It could hardly be said that two years was a 
reasonable time for which it should remain open for acceptance. But fur- 
ther than this, the letter of 14tb February, 1694. is, in my opinion, no 
acceptance, and as the letter of 12bh March, 1894, must amount to a 
withdrawal of the offer, it follows that there was no contract. 

in respect; of any act done in pursu^aco or execution or intended execution of this Aot 
or in respect of any alleged neglect or default in the execution of this Act : 

(а) until the expiration of one month next after notice in writing has been in the 
case of the Corporation, left at the chief municipal office, and, in the case of the Com- 
missioner or of a Deputy Manicioal Commissioner or of a municipal officer or servant, 
delivered to him or left at his office or place of abode, stating with reasonable parti- 
cularity the cause of action and the name and place of abode of the intending plaintiff 
and of his attorney or agent, if any, for the purposes of such suit ; nor 

(б) unless it is commenced within six months next after the accrual of the oanse of 
action. 

(2) At the trial of any such suit : 

(c) the plaintiff shall not be permitted to go into evidence of any cause of aotion 
except such as is set forth in the notice delivered or left by him as aforesaid ; 

(d) the claim, if it be for damages, shall be dismissed if tender of sufficient amends 
shall have been made before the suit was instituted, or, if, after the institution of 
the suit, a sufficient sum of money is paid into Court with costs. 

(3) Where the defendant in any Buoh suit is a municipal officer or servant, payment 
of the eum or of any part of any sum payable by him in or in consequenoe of the suit, 
whether in respect of coats, charges, excenaes, compensation for damages, or otherwise, 
may be made, with the sanction of the Standing Committee, from the municipal fund. 
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I now proceed fco consider fche case under s. 527. First, as to limitation, 
1 am of opinion that this section mast be held to apply to cases like the 
present. There is certainly nothing in the section itself to exclude it. 
Indeed the words "suit in respect of any act done in pursuance or execu- 
tion or intended execution of this Act, or in respect of any alleged neglect 
or default in the execution of this .Act” would seem directly to include it. 
This is a suit for compensation for land taken up under the Act (s. 299) 
and for default in payment of such compensation (s. 301). This point 
has been before the learned Second Judge in suit No. 16139 of 1894 
and before him and myself in the Full Court, and I am fortihed by his 
judgment in that suit. I think that the six months allowed by s. 527 
must be taken to be the period of limitation applicable to this case. It 
is admitted tbat if that be so, the suit is barred, and so I must hold it. 

As to the notice, there again it annears to me tbat s. 527 must apply. 
It has been argued that s- 527 was only intended to apply to cases of torts 
and guasi-torts. If that be so, it is difficult to account for the wording of 
sub-9, id), which clearly contemplates other actions that those for 
damages. In the case in 12 Bom. H. C. R. cited by the plaiobilfs, the 
word compensation seems wide enough to include such ca^^es as the 
present. The intention of the Legislature in requiring notice is to enable 
persons acting under the Act to tender reasonable compensation, and there 
seems no reason why it should not aoply to cases like the present. I 
must bold that no notice having been given, the suit is not maintainable. 
The suit is dismissed and defendant’s professional costs Rs. 51 certified. 
My judgment will be contingent on the opinion of the Fligh Court on a 
case to be stated at the request of the plaintiffs’ counsel. 

[413] The following was the statement of the case by the Chief 
Judge : — 

“ This was a suit brought by the plaintiffs to recover from fche defend- 
ant a sum of Rs. 1,165 as compensation for land of the plaintiffs taken up 
by the defendant, the Municipal Commissioner, for street, improvement, 
and in the alternative for the same sum as damages for the breach of con- 
tract on the part of fche defendant to pay the purchase-money for the 
said land. 

‘*2. In this case the only defences raised were (1.5 that notice under 
8. 527 of fche City of Bombay Municipal Act of 1888 was necessary before 
suit filed, and (2) that the suit was barred by limitation. On both these 
points I found for the defendant, and the suit was accordingly dismissed, 
and the defendc^nt’s professional costs Rs. 51 certified. 

* 3. The facts of the case (which were not in dispute) are fully set out 
in my judgment, as are also the reasons for my decision. 

“4. At the request of the plaintiffs’ counsel I made my judgment 
eonbingent on the opinion of their Lordships. The only questions to be 
submitted, are - 

'* (i) Whether in this case notice under s. 527 of the City of Bombay 
Municipal Act, 1883, was necessary before suit filed ? 

’* (ii) Whether this suit is barred by limitation ? 

“ 5. The plaintiffs have deposited in Court Rs. 51 professional 
costs and Bs. 50 to meet the costs of reference.” 

Russell, for plaintiffs: — The plaintiffs’ land was taken under s. 299 of 
the Bombay Municipal Act, III of 1888, and compensation was payable 
to them under s. 301 of that Act. This latter section is imperative, and the 
plaintiffs' right under it is clear. Section 527 does not apoly to a claim 
of this kind. It refers to oases of tort or quasi tort — Sorabji N. Dundas 
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V. The Justices of the Peace for the City of Bomb^ (l) : Price y. 

Chandra Ghose (2); Poorno Chunder Roy v. I f 

Varajbhai v. The Municipality of Dakor{Ah Chunder Sikhurv. 

Churn (5'' ilunicival Committee of Moradabad v. Ghatn binghw 
Nagusha v. Municipality of Sholapur {I}. That section mentions municipal 
officers and servants, and it is clear that they could not he liable to pay 
compensation for land taken bv the Commissioner, although they might 
be made liable for illegal acts. Suh-cl. (d) also shows the scope of the 
section. He referred to Bombay Act II of 1865, s. 240, Bombay Act II 
of 1873, s. 287. and Bombay Act VI of 1873, s. 86. 

Macpherson, for defendant The suit is barred either under s. 504 C8) 
of the Act or under s. 527. We contend that s. 504 applies, and the 
plaintiffs’ claim was barred at the end of one year. It is plain there was 
a dispute as to the amount of compensation, and this section provides for 
such cases and fixes the period of limitation. There are only two possible 
classes of cases. First, where there is no dispute, i.e., where the parties 
are agreed as to the amount of compensation ; second, where there is 
a dispute. In the first case, {i.e., where there has been an agree- 
ment) the parties would be on the usual footing and the ordinary 
law of limitation would apply, and the suit might be brought in any civil 
Court. But in the latter ease (where there is no agreement and where 
the parties have not come to terms, i.e., where there is a dispute.) this 
section gives exclusive jurisdiction to the Small Cause Court and prescribes 
a period of limitation, vtz., one year. 

If, however, the Court holds that s. 504 does not apply to this case, 
we submit that the suit is barred by s. 527, in which case the period of 
limitation is only six months. This suit is clearly one in respect of 
taking the land, or (2) for default in paying compensation. In either of 
these cases the section [413] applies. Rpference was made to Foaty. The 
Mayor, etc., of Margate (9) ; Midland Railway Co. v. Withington Local 
Roard (10). 

Russell in reply : — -Section 504 does not apply here, for there has 
been no dispute. 


JUDGMENT. 

Sargent. C. J. — The facts of the case which have led to this 
reference are set out in the judgment of the Chief Judge of the Small 
Cause Court. The two questions submitted to us are ; — 

1. Whether in this case notice under s. 527 of the Municipal Act 
of 1888 was necessary before suit filed ? 

2. Whether the suit is barred ? 

It will be convenient to deal first with the second question. 


(1) 12 B.H.O.R. (O.C.J.) 260. (2) 6 B. L. R. App. 50. (3) 9 W.R. 635. 

(4) 8 B. 421. (6) 6 0. 8. (6) 1 A. 269. 

(7) 18 B. 19 

(8) Section 504, Bombay Act III of 1888 

If. in any case not falling under s. 491, any person is required by the Act or by 
any xof^ulation or by>law framed under this Act, to pay any expenses or any oom* 
pensation. the amount to be so paid and, if neoessary, the apportionment of tbe same, 
shall, in oase of dispute, be dekerm>D6<3. except as is otherwise provided in ss. 502 and 
515, by the Chief Judge of tbe Small Cause Court, on application being made to him 
for this purpose at any time within one year from the date when such expenses or 
compensation first became claimable. 

(9) 11 Q.B.D. 299. (10) 11 Q.B.D. 788. 
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The suit in question presents the claim of the plaintiff in a double 
aspect — let, as a claim for compensation which the Commissioner is 
directed by a. 301 to pay to the owner of land taken up under ss. 298. 299; 
and, 2nd. for damages for breach of an alleged contract to purchase the 

land. 

The Judge of the Small Cause Court has found that there was no 
such contract of purchase. The ouescion, therefore, submitted to us has 
only to be answered with reference to the first branch of claim, viz., for 

compensation. 

Where the parties are not agreed as to the amount of comnen- 
sation to be paid as directed by s. 301, or. in other words, where the 
amount is "in dispute," 3.504 provides the course to be followed, viz., 
by application to the Chief Judge of the Small Cause Court within one 
year from the date when such compensation became claimable. 

The facts as stated by the Judge show that the last offer of the 
Commissioner of Rs. 50 per square yard on the 23rd February, 1892, had 
not been accepted, and that no agreement of any sort was come to 
between the parties within a year from the date of the Commissioniir’s 

taking possession of the plaintiff’s land. 

It was contended for the Commissioner that under these ciicum- 
stances all claim to compensation under s. 301 was barred by s. 504. I 
cannot doubt that the language of that section shows that the course 
provided by it in the event of the [416] amount of compensation being 
in dispute is the only one open to the owner of the land taken, in other 
words, that when there is such dispute it is in substitution for the ordi- 
nary right of action in the Civil Court to recover Compensation as directed 
to be paid by s. 301, and, therefore, after the expiration of a year if the 
owner has not been paid, his only course is to agree to the Commissioner s 
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terms. 

It was contended for the Commissioner that in that case the 
plaintiff’s cause of action, would bo for a breach of contract and not the 
right to compensation given by s. 301. That is, in my opinion, a 
mistaken view of the jural relation between the parties. The obligation 
to pay compensation for the land based on its value, which the Act 
imposes on the Commissioner by s 301 would still be in force, although 
proceedings under a. 504 might he barred, and if the plaintiff accepts 
the value placed on the property by the Commissioner, he is entitled 
to enforce payment of it, assuming of course that he can establish 
Ws title as owner. I think that the correspondence between the 
parties, which begins with plaintiff’s letter of 14tb February, 1894. shows 
that the plaintiff has accepted the value offered by the Commissioner by 
his letter of 23rd February. 1892. That valuation was never withdrawn 
or revoked. In the above view of the relation of the partieSp cl. (2) of 8. 6 
of the Contract Act (IX of 1872) has no application and the correspondence 
shows that the Commissioner’s only objection to pay the compensation 
claimed was that the claim to any compensation was barred. It was not 
contended that the suit was barred by the general law of limitation, and 
the second question must be answered in the negative. 

As to B. 527, whatever may be the suits to which it is applicable, I 
do not think it could have been intended to apply to a suit arising out of 
8. 301. It is plain it could not apply to proceedings under s. 604, as they 
can be brought within a year from the time when compensation became 
olaimable, and that being so, it must, I think, be inferred that s. 527 was 
not intended to apply in the present case, as both the compensation be- 
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came claiaaable and tho cause of action accrued [417] (accordiog to the 
above view of the present suit) under s. 301 of the Act, i,e., from the time 
the lands were taken possession of by the Commissioner. 

Farean, J. — I agree in the answers given by tbe Chief Justice, but 
I have also prepared a judgment expressing ray reasons. 

This is a suit for tbe value of land acquired by the Municipal Com- 
missioner under the provisions of ss. 298 and 299 of the Municipal Act. 
The more cumbrous phrase, “ compensation for tbe value of tbe land” 
adopted in s. 301, is, I think, only used to suit the convenience of the 
draftsman. The land has been rightfully acquired by the Commissioner. 
The plaint'ff makes no complaint on that head. He merely asks to be 
paid the price of the land as ascertained upon the basis of its value which 
the Act directs that tbe Commissioner shall pay him. 

Tbe first question submitted to us is, whether such a claim is barred 
under s. 527 after the lapse of six months from the time when the land is 
acquired, (at which time. I apprehend, the plaintiff's cause of action 
accrued) and whether notice of action must under that section he given to 
the Commissioner. It has been settled law that the provisions of the 
English Statute analogous to and, in my mind undistinguishable from the 
terms of tbe section with which we are dealing, do not apply to claims 
arising out of contracts or quasi contracts, but do apply to claims arising 
out of torts or quasi torts done under colour of, or in carrying out the 
provisions of Statute : midland Railway Company v. Withington Local 
Board (1). But the Courts disregarding the form of the action inquire into 
the nature of tbe transaction out of which the claim arises. If we ask 
whether this action arises out of a tort, injury, or quasi delict, the answer 
must, I think, unhesitatingly be in the negative. It is a simple action for 
tbe price of land, which the terms of s. 301 impose upon the Com- 
missioner the obligation to pay. The obligation to pay that price is of 
the same nature whether (1) the owner assents to the valuation of 
^le land placed unon it by the Commissioner, (2) whether the value is 
[4 1 8j determined by the Chief Judge of the Small Cause Court, or (3) 
whether it is left undetermined. It is admitted that in the former two 
cases the section does not apply. I am quite unable to distinguish the 
third casein principle from them. In all three cases the obligation to 
pay is imposed by the terms of s. 301. and does notarise from the manner 
in which the amount of the price to be paid is arrived at. When goods 
are purchased to be paid for at the market rate, the obligation to pay for 
them arises from the contract of purchase, not from the ascertainment of 
the market rate. When land is acquired to be paid for at its value, the 
obligation to pay arises from the acquisition of the land in accordance 
with the provisions of the Act, and not, it appears to me, from the ascer- 
tainment of its value by agreement or otherwise. It is quite clear to my 
mind that the framers of the Act did not intend the short period of 
limitation of six months to apply to this case. It would appear unreason- 
able that they should do so. Section 504 gives the owner twelve months 
to apply to the Chief Judge to determine tbe value of the land in case of 
dispute, bub if s. 527 applie'i to the claim, it is barred after six months. 

It cannot be that the value is to be ascertained after tbe claim is barred. 

in my opinion, s. 527 does not apply at all. Some difficulty in adopting 
this view arises from tbe wording of sub-cl. id) to the section, but the 


(1) 11 Q B.D. 789. 
282 



X.] IIAKEELAL MOTILAL V. MUNL. COMMIbSIOKER, BOMBAY 19 Bom. 420 


relief is that damages may be sought in respect of a delict or wroog or 
quasi wrong committed, as, e. g., a declaration or mandatory injunction, or 
possibly such relief as was asked for in Nagusha v. Municipality of 
Sholapur (1), and damages are sought in cases of breach of contract to 
which the section admittedly does not apply. I answer the first question, 
therefore, in the negative. 

Section 504 prescribes the mode, and, in my opinion, the only mode, 
in which, in case of disnute, the value of the land can be determined. The 
imperative words used in the section, I think, almost compel that conclu- 
sion, and the consideration that the policy of the Legislature has long been 
to have the value of land taken up for a public purpose determined by a 
specially [4191 constituted tribunal {see Bombay Act III of 1872, s. 289. 
and Act X of establishes its correctness. If the owner of land 

disputes the Commissioner’s valuation (which usually assumes the form of 
an offer and often, as in this case, of an amended offer) he must make an 
application to the Chief Judge within a year. If he does not do so, the 
result, in my opinion, is that he loses the power of effectually dis^puting 
the Commissioner’s valuation, but dees not lose his right to the amount 
of that valuation. The section does not enact that his non-application 
shall have the latter result, and it appears rather an unreasonable, and 
certainly not a necessary, implication to draw from its provisions that it 
shall, especially as these provisions are conversant only with the determi- 
nation of the quantum of value. There is nothing, in my opinion, in the 
provisions of s. 504 which deprives the owner of land, who does not apply 
under it to have bis compensation determined, of bis right to compensation, 
if independently of its provisions he has a right to receive it; nor is there, 
in the section, anything to relieve the Commissioner in such case from his 
obligation to pay the value of the land. 

That the owner has a remedy independent of the provisions of s. 504, 
is, I think, clear. The section only deals with cases where there is a 
dispute as to the value of the land, and leaves untouched those cases where 
there is no such dispute, but where the Commissioner from default as to 
the title of the owner or for sone other reason, as in this case, or 
arbitrarily declines to pay. In such cases the owner is left to his ordinary 
remedy, no special mode of procedure being prescribed. Cases in which 
there has been a dispute, but in which the owner abandons his claim to 
dispute the valuation of the Commissioner, fall, it appears to me, within 
the Utter category. It would be absurd for the owner to apply to the 
Chief Judge to determine the amount of compensation saying, I disputed 
the valuation of the Commissioner, but I do so no longer. Determine the 
amount. ” There would be nothing left for the Court to determine. 
That would not be making an application to the Court in case of dispute 
as to the amount, but in a case where there was no dispute. Such. I 
think, is the present case, and the plaintiff has properly resorted to the 
ordinary [420] jurisdiotioa of the Court. As to limitation, the case falls, 
I think, under the general law, and is admittedly not barred by its 
provisions. I agree, therefore, that the second question also should be 
answered in the negative. 

Attorneys for plaintiff : Messrs. Mulji and Raghavii. 

Attorneys for defendant ; Messrs. Crawford, Burder <& Co. 


1895 

Jan. 25. 

Small 

Cause 

Court 

Refer- 

ENCE. 

19 B. 407 => 
Cbitty’a 
S. C. G. R. 
430, 



(1) 18 B. 19. 

283 


19 Bom. 421 


INDIAN DECISIONS, NEW SBBIES 


[Yol. 


1894 
June 18. 

Appel- 

late 

Civil. 

19 B. 420. 


19 B. 420. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Hari Krishna Josbi [Original Defendajit), Appellant v. Shankar 
V lTHAL (Original Plaintifi), Respondent.* [18th June, 1694.] 

Easeinent.~-Trees — Trees overhanging neighbour's land — Rtixsa^ice — Easement Act 
(Vof 1882). 

PlaintifI sued for an injunction restraining the defendant from allowing the 
branches of a tree belonging to him to overhang plaintifi’s land, and for an order 
directing him to out ofi such branches. 

Defendant pleaded that the branches of his tree had projected over plaintifi’s 
land for forty years, and he contended that he had, therefore, acquired a 
prescriptive tight of the nature of an easement over plaintifi’s land. 

Held, that the plaintifi was entitled to cut away the branches which overhung 
his land, though they had done so for mote than forty years, 

[P., 6 Ind. Can. e00 = 7 M.L.T. 247 ; R., 31 C. 944 = 8 C. W.N. 710 ; 15 C.P.L.R. 93 ; 

5 N.L.R. 52 = 2 Ind. Caa. 230.] 

Second appeal from the decisioo of Pao Bahadur Kasbioatb, 
B. Marathe, Subordinate Judge, First Class, A.P., atRatnagiri, in appeal 
No. 445 of 1891. 

The plaintiff sued for an injunction restraining the defendant from 
allowing the branches of his cashew tree to overhang the plaintiff’s ground, 
and for an order directing him to cut off such branches. 

Plaintiff alleged that the branches of the trees overhung a part of his 
land measuring about 22 cubits by 15, and that, in consequence of the 
shadow cast by the branches, his cocoanut trees died. 

Defendant pleaded that the branches had overhung the plaintiff’s 
ground for more than forty years. 

The Court of first instance dismissed the plaintiff’s suit, holding that 
the right claimed by the defendant was an easement [421] which he had 
enjoyed for more than forty years, and that the prescriptive right so 
acquired could not now be disturbed by an injunction. 

The plaintiff appealed and the appellate Court reversed the decree of 
the lower Court and granted an injunction. The judgment of the appellate 
Court was as follows : — 

No right of easement can be acquired by the natural growth of a 
tree. No nart of the tree or branch that overhangs the land of another 
can remain constant or unchangeable for any length of time. The foliage, 
the sprouts, the twigs, the flower and the fruit change every day in form 
and size and number ; and even the bark and concentric wooden tissue 
round the axis of the trunk and branches change within short periods, 
and they cannot last so long as is necessary to create the easement claimed. 
No tree or its branches can, therefore, be allowed to grow so as to cause 
injury to, or restrain a neighbour from enjoying, his property in the best 
possible manner, and the overhanging of a tree or its branches for any 
length of time cannot be brought within the purview of the definition of 
an easement as given in Act V of 1882. ” 

The defendant preferred a second appeal to the High Court. 

Vasudev G. Bhandarkar^ for appellant (defendant). — The branches and 
foliage of our tree have been overhanging the plaintiff’s ground for nearly 

* Second Appeal No. 760 of 1892. 

284 



X.] 


HARI KRISHNA JOSHI V. SHANKAR VITHAL 19 Bom. 423 


forty years. We have thus acquired a prescriptive right to have this state 
of things oontihued. The existence of such prescriptive right seems to be 
admitted in Naik Parsotam v. Gandrap Fatelal Cl). We have acquired a 
right of the nature of an easement as defined by Act V of 1882. The 
objection to the acquisition of an easement for roots of trees consists in 
the secrecy of the mode of enjoyment. That objection is not applicable 
with respect to branches of trees. Bafers to Gale on Easements (5th 


Ed)., p. 524. / • mt • 

Manekuhak Jahangir shah, for respondent (plaintiff). — There is no 

authority that an easement of the kind claimed by the defendant can be 

acquired by prescription. It is settled law that no easement can be 

acquired by user for roots of trees, the reason being that there is a 

perpetual change in the quality of inconvenience imposed by The 

same objection applies in the case of branches of trees. Refers to Gale on 

Easements (Ed.), p. 493. A nuisance of this kind is a continuing wrong, 

for which a cause of action accrues from due to due. Section 23 of the 

Limitation Act (XV of 1877) would save the bar of limitation— 

V. Bhiwa (2). 
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.JUDGMENT. 

[422] JabDINE, J. — We are of opinion that the judgment of the 

lower Court is correct on the question of right. 

The defendant contends, that because the branches of bis tree grow- 
ing on his own land have for forty years projected more or less over the 
adjoining land of the plaintiff be is entitled as against the plaintifi to have 
the continuance of this state of things decreed. The argument used is 
that the defendant has acquired, by nrescription, a right,” which should 

be treated as an easement under Act V of 1882. ^ 

The first question is as to the law before the passing of tuat Statute. 
Two rules of Hindu Jurisprudence are quoted in the Vyavabara Mayukha, 
chap. XV, cl. 12, from Katyayana as follows : " The fruit and flowers of 

trees produced upon the boundary between two fields, are declared to be 
joint property, pertaining in common to the masters of the two fields. 

“ But where the branches of trees growing in ooe man s fields, be spread over 
that of another, then he shall be considered as the owner [of their produce] 
over whose field they are so situated.” We quote from the translation 
made by Mr. Borradaile of the Bombay Civil Service. In Mandlik s 
Hindu Law, p. 136, the second rule is, however, translated as follows 

“But where the branches of trees growing in one man’s field are spread 
over that of another, then he shall be considered as the owner in whose 
field the trees stand.” It U unnecessary to say which translation is cor- 
rect, as the rule relates only to the overhanging produce or timber, and 
throws no direct light on the question of prescription or the plaintiff s 
right to out away so much as overhangs his land. Apparently Borradaile 
uses the Sanskrit word samsiit in the two places in the same one sense, 
while Mandlik gives it two meanings. No reported case has been shown us. 

In similar matters the Indian Courts have often followed the principles 
applied by the Courts in England. These have lately been set forth, in the 
Supreme Court in Lemmon v. Webb (3) by Lord Justice Lindley, Lopes and 
Kay, L. JJ., concurring. The question raised at the trial was whether the 
wner of the land was entitled, there being no immediate danger to remove 
£428] the overhanging boughs, without notice to the owner of the tree. 

(IJ 17 B. 746. (2) P, J. (1886) p. 79. (3) (1894). 3 Oh. 1. 
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Kekewich, J., held in fche negative, treating the inconvenience as a 
nuisance of omission and long standing. The Court of appeal took a 
different view: and as its judgment supports the reasoning of Rao Bahadur 
Kashinath B. Marathe in the judgment now before us, where he excludes 
from the category of easements this overhanging of boughs, ou the ground 
that they are constantly undergoing change in foliage, sprouts, twigs, 
flowers and fruits, in form, size and number as also in girth, we think it 
right to read it from beginning to end, as we concur altogether in the 
reasoning and consider it applies to the case before us. Lord Justice Lindley 
said, pp. 12-15 : — 

“ The plaintiff and the defendant in this case are adjoining landowners.. 
Some old trees situate on the plaintifl's land had branches which projected 
over the defendant’s land. The defendant cut off so much of these bran- 
ches as projected over his land, and he did so without going on to the 
plaintiff’s land and without previous notice bo him. The question is 
whether the defendant was justified in so aoing. Mr. Justice Kekewich 
thought nob, and gave the plaintiff judgment for £o and costs, and from 

this judgment the defendant has appealed. 

** There is some controversy as to whether the defendant did not cut 
rather more than he himself says he did and more than he seeks to justify. 
But the evidence is clear that he certainly did not intend to cut more than 
so much of the branches as overhung his land : and the evidence is not 
sufficient to prove that he did in fact cut more. Having noticed this matter, 

I pass it over without further comment, for the action was not brought for 
such a trumpery purpose as to obtain damages for the wrongful cutting of 
two or three inches too much. The action was brought to obtain a decla- 
ration that the defendant had no right to cut the branches at all, or, at all 
events, no right to cut them without previous notice bo the plaintiff and a 
request to him to cut them and a non-compliance by the plaintiff with that 
request. 

" It was contended on behalf of the plaintiff that, having regard to 
the age of the trees and of the projecting branches, he had [4241 acquired 
a right to the exclusive possession of so much of the space above the 
defendant’s soil as the branches actually filled, and that either under the 
Statute of Limitations or by prescription the plaintiff had a right to keep 
the branches when they had grown. It was contended that if a man erect- 
ed on bis own land something which projected over his neighbour’s land, 
and it remained undisturbed for a sufficient length of time, his neighbour 
could nob remove it nor maintain any action in respect of it. This is true. 
But to plant a tree on one’s own land infringes no rights, and if the tree 
grows over the soil of another, I cannot discover that any action lies for the 
encroachment unless damage can be proved. I can find no authority for the 
proposition that an action of trespass would lie in such a case, and it is 
plain that Lord Ellenborough did nob think it would (see Pickering v. Rudd) 
(1). According to our law, the owner of a tree which gradually grows over 
his neighbour’s land is not regarded as insensibly and by slow degrees 
acquiring a title to the space into which its branches gradually grow. 
This is the view taken in the third edition of Gale on Easements, (6bh 
Ed., p. 461) to which reference will be made presently. Considering that no- 
title is acquired to the space occupied by new wood, and that new wood not 
only lengthens but thickens old wood, and that new wood gradually formed 
over old wood cannot practically be removed as it grows, and considering 


(I) 4 Camp. 219. 
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tbe flexibility of branches and their constant motion, it is plain that the 
analogy sought to be established between an artificial building or projection 
hanging over a man’s land and a branch of a tree is nob sufficiently close 
to serve any useful purpose. The argument to which I am referring bad the 
charm of novelty, but it is quite inconsistent with the authorities to which 
I Vfill refer presently, and no Court can introduce by judicial decision a 
perfectly new mode of acquiring a title to land or to a portion of the 
space above it. 

“ The right of an owner of land to cut away the boughs of trees which 
overhang it, although those trees are not his, is too clear to be disputed. 
This has been declared to be the [426] law for centuries — see Bro. Ab. 
“Nusans,” (Vol. II, p. 105, pi. 28); Narris v. Baker{l), Pickering v. Rudd 
(2); Growhurst v. Burial Board of Amershamid) — and there is no trace of 
the age of the tree or its branches being a material circumstance for 
consideration. Nor did Mr. Justice Kekewich intimate any doubt upon 
the law up to this point. He, however, held that notice ought to be given 
to the owner of the tree before it was interfered with, and the 
real question is whether notice is required by law. The autho- 
rities to which I have referred, do not allude to the necessity of notice. 
In Pickering v. Rudd, which was an action for cutting tbe plaintiff’s 
Virginian creeper, the plea contained no averment of notice, and the 
plaintiff did not demur, but new assigned and alleged an excessive 
cutting. Lord Ellenborough held that the only question was whether the 
defendant had exceeded his right by cutting too much. Again, in Chiity 
on Pleading (7th Ed,, Vol. 3, p. 364), a form of a plea justifying the lop- 
ping of overhanging branches is given, and there is no averment of notice 
to the owner of the tree. In the 7th Ed., Vol. 3, p. 364, such an 
averment is introduced, and reference is made to Jones v. Williams (4). 
Jones V. Williams was nob a case of cutting trees, bub it is the leading 
authority on the right to abate nuisances without notice ; and it was 
decided that a person who suffers from a nuisance on another person's 
land can enter upon that land and abate that nuisance without notice if tbe 
person in possession of the land himself created tbe nuisance or in case of 
emergency, but that in other cases notice to the person in possession and 
a request to him to abate the nuisance and non-compliance with that 
request are necessary to justify the entry and the abatement of tbe 
nuisance by the person aggrieved by it. This is what the case decided, 
and so far tbe decision only applies to what one man may do on another 
man’s land. It does not show what a man may or may nob do on 
his own land. But in Jones v. Williams {ubt sup). Baron Parke, who 
delivered the judgment of the Court, referred to a case in Jenkins, p. 260, 
case 67, and to Penruddock' s case (6) as authorities [426] for the proposi- 
tion that an owner of land cannot without notice remove the overhanging 
oaves of a neighbour’s house erected by a former owner through whom the 
neighbour had acquired title by feoffment. The reason of this doctrine 
U not explained. 

But, assuming it to be correct as regards an overhanging bouse or 
eavee, it does not follow that it applies to the overhanging branches of a 
tree. The judgment of Mr. Justice Best in Earl of Lonsdale v. Nelson (6) 

explicit, that overhanging trees may be lopped by tbe owner of land 
o yer which they hang without notice. Mr. Justice Best says tbe right so 

(11 1 Boll. 898. (2) 4 Camb. 219 and 1 Stark. 66. 

(8) A Bx. Div. 6. (4) 11 M. & W. 176. 

(8) 6 Bap. 100b. (8> 2 B. & C. 311. 
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to lop them is an exception to the general rule which requires notice 

before a nuisance, not created bv the owner of what creates 

abated bv a person injured by it. He is not alluding^ a ease of 

for in such a case no notice need ever be given. He j .j®® 

afterwards (His Lordsbip read passages from the judgment of Mr. Justice 

Best and coDtinued :—) 

“ What I have above said respecting the right to cut branches is 
equally true with respect to the right to cut roots see Gale on Easements 
3rd Ed , pp. 419-420, 6ih Ed., p. 461). (His Lordships read an ex ract 
from that work and continued This passage has the authority of the 
late Mr. Justice Willes, who edited the edition from which I have read the 


The* law on the subject is, in my opioion, as foUows The owner of 
a tres has no right to prevent a person lawfully m possession of lau 
into or over which its roots or branches have grown from cutting away 
so much of them as projects into or over his land, and the owner of 
the tree is not entitled to notice unless his land is entered in order to 
effect such cutting. However old the roots or branches tnay be, y 

may be out without notice, subject to the same eondition. The right ot 
an owner or occupier of land to tree it from such obstrueoions is not 

restricted by the necessity ot giving notice so long as he confines 

and his operations to his own land, including the space vertically above 


aod below its surface. . 

[427] "The defendant contended that he was justified in cutting 

the plaintiff’s trees because they were in imminent danger of falling, but 
this is not proved, and my judgment is not based on grounds of urgency. 

“ The appeal, therefore, must be allowed, and the appellant must 
have the costs of the appeal, and judgment must be entered for the defend- 
ant ; but. having regard to the obscurity of the law as to notice and to the 
very unneighbourly conduct of the defendant, there will be no order as to 

the costs of the action.” 

Following the Lords Justices we are of opinion that t^ plaintiff may 

on his own land cutaway the boughs that overhang. "W® 
opinion that this judgment confirms the view of the lower Court that a 
growing tree being alwavs in a state of ohango differs from such things as 
eaves and projecting beams. Thus the private nuisance caused by tue 
overhanging boughs does not create a ‘ right” under the definition o a 
ments in the Indian Statute, nor does the convenience to the owner ot tne 
tree, always changing in extent and position of space, become at any 
so determinate that it can by length of time bo held to be enjoyed as o 
right,” a matter essential under s. 15 of that Statute. In this way 
deal with the argument about prescription. 

It is unnecessary to determine here the other issue raised in the lower 
Court whether the plaintiff is entitled to the relief by injunction, as no 
coDtootioD has been raised before us on that point. Nor are we in a POSiH™ 
to say whether for the purpose ot relief the plaintiff if he tried to aba e 
nuisance himself would have to entor on the defendant’s land, ihepom 
not having been raised it is unnecessary for us to consider whether tn 
relief by injunction can be granted under s. 54, els. (6), (c) and Iw, 

Specific Relief Act. . la «An- 

For these reasons we are of opinion that the decree shoul 

firmed with costs. 


Decree confirmed. 
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[428] APPELLATE CIVIL. Jd^20. 

Before Mr. Justice Jardine and Mr. Justice Banade, Appel- 

_ , LATE 

Basava and others {Original Defendants)^ Appellants v, CIVIL 

Linganqauda {Original Plaintiff), Respondent* ' 

[20Dh June, 1894] 19 B. 428. 


Bxndu laiv^ Adoption— Adoption of an only son— Validity of such adcp'ion among 
Lingayets — Custom of Lingayets— G ft by adoptve father at the lime Of adoplvn — 
Gift binding on adopted son— Conditional adoption— Custom— Evidence if custom. 

According to Ifae custom of Licgayets in the districts of Dbarwac and Bijapur 
the adoption of an only son is valid. 

_ Where a Hindu at the time of faking a son in adoption made a gift of a por- 
tico of hie aocestral property to bis daughters, and the deed of gift as well as the 

adoption deed were executed on the same day, and they mutually referred to each 
other. 

Htld that the plaintifi’s natural father having been a party to the deed of adop- 
tion which referred to the deed of gift executed ale ng with if, the case fell under 
the category of conditional adoptions which are allowed by law. 

Held, also, that the deed of gift in favour of defendants Noe. 2 and 3 was valid 
and biodiog on plaintrff. 

Queere — d-wyamushyayana form of adoption has become obsolete 
in the southern districts of the Presidency of Bombay. 

tN.F., 8 Tnd. Gas 897=4 8.L.R. 88 ; F.. 3 Tnd. Cas. 378 : R.. 21 B. 105 : 21 B. 110 • 
2‘i B. 277 ; 26 B. 537 ; 21 M. 10 ; 27 M. 577 = 14 M L J. 310.] 

Appeal from the decision of Eao Bahadur Bwhaji Lakshman. First 
Olasa Subordinate Judge of Dharwar, in suit No. 69 of 1888. 

The main qu^'stion raised in this appeal was whether the adoption of 
an only son was valid according to the custom of Liogayets in the Dharwar 
and Bijapur districts. 

The plaintiff sued for a declaration that be was the adopted son of 
one Shivangauda, deceased, and to recover possession of rhe moveable and 
immoveable property belonging to his adoptive father. He alleged that he 
was adopted by Shivangauda on Slat March, 1887 ; that an adoption deed 
was executed in his favour by Shivargauda at the time of the ode ption; 
that Shivangauda died on 13th Aptil, 1887 ; that after his death he Ohe 
plaintiff) lived with hie adoptive mother till October, 1887, when disputes 
[ 429 ] and differences arose, in consequeDce of which she denied bis 
adoption and turned him out of bis house. 

Defendant No. 1 (the widow of Shivangauda) pleaded {inter alia) that 
the plaintiff’s adoption was invalid under the Hindu law, as he was the 
only SOD of bis natural father. 

Dafendants Nos. 2 and 3 (the daughters of Shivangauda), besides 
disputingthe validity of the plaintiff’s adoption, contended that part of the 
property in dispute had been given to them by their father under a deed of 
gift dated 31 at Maroh, 1887. 

Defendant No. 4 did not contest the plaintff’s claim. 

Defendant No. 6 (the husband of defendant No. 2) raised the same 
dofences as defendants Nos. 2 and 3, 

The parties to this suit belonged bo the Lingayet communi ty of Dbar- 
Jftr and Bijapur, The plaintiff alleged that according to the custom of 
ibis caste the adoption of an only son was valid. 


BZ— 87 
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Tha Subordinate Judge held that the custom set up by the plamhff 
was proved ; that this custom was a valid custom ; that the defendants 

were estopped from questioning the validity of ® 

and that the plaintiff was entitled to all the moveable 

property in dispute, except the portion given by the deed of ‘o the 

Lfendants Nos 2 and 3 by the deceased Shivangauda. Subject to this 

exceptioo, the plaintiff’s claim was decreed with costs. 

Against this decree the defendants appealed to the High Court 
The Advocate-General and Scott (B. il. Bhagvat with thern), for the 
appellants.-In this Presidency it is settled law that the ^ 

only son is invalid— TPamare Baghupati v. Krishnaji 
relies on a special custom of the Lingayets m the Southern Maratha 
Countrv. according to which he alleges that the adoption of an 0“ V 
is valid'. Such a custom he has failed to prove. Out of fifty-one instances 

adduced by him, eleven are cases of adoption in the 

form. In this group we include cases of adoption not only of a brother 3 

son. but also of a brother’s grandson, for the same 

principle that the Hindu law lorbids an adoption so long l«0] as a son 
or a grandson exists— West and Bubler (3rd Ed.). 917 and 944. These 
oases must be excluded, because they are valid without any special 
custom. We must also exclude eight other cases which are sought to be 
proved by hearsay evidence. So, too, we have to exclude four cases which 
Ite only supported by affidavits. Then there are about fourteen cases o 
adoption which took nlace in castes other than Lingayets. Excluding al 
these cases there remain not more than ten or fifteen cases of adoption of 
an only son among the Lingayets of Dharwar. These cases are of a 

comparatively recent date, and cannot establish an ancient and uniform 
custom such as can be recognized by a Court of Justice. The present case 

resembles the case of Gopal Narkar Safray v. Eanmant Ganesh Safray U), 
where it is held that occasional breaches of general rules of caste or law 
do occur, but a few modern breaches of such a rule do not constitute an 
ancient and invariable custom. That such a custom does not exist among 
Lingayets. appears clearly from the Full Bench case of 1879 referred to m 
Waman Raghupaii v, Krishnaji (1^. Disputes occur when such adoptions 
take place among Lingayets. as is shown in plaintiff;8 case, and m about 
thirty other cases cited bv the defendants ; so plaintiff goes to other castes 
and to Native States like Miraj and Sangli. Tne wider the circle, the more 
breaches of religious law will be found. The cases adduced by the plaintitl 

do not, therefore, establish a valid custom. 

Ganasham Nilkanth (with Jardine), tor respondant.— The present ease 
comes from a district which lies on the borders of the Madras Presidency, 
where adoptions of an only son are held valid— Cfiinwa Gaundan v. 
Kumara Gnundan (3); Narayansami v. Kuppasami (4). In Gawri v.bhiva- 
ram (5) this Court has held that the adoption of a daughter s son, thougn 
invalid according to the strict Hindu law, is permissible according to the 
custom of Saraswat Brahmins in the neigbbourmng district of Eanara. . 
The custom set up bv the plaintiff has been satisfactorily proved, ine 
instances cited are mostly from the Southern Maratha Country— from 
Dharwar and Bijapur districts. Most of the oases [ 431 ] are from watandar 
families If such adoptions had not been sanctioned by custom, they wouia 
have been contested. Yet there has been no dispute or litigation in civil 


(2) 6 B. 107. (3) 1 M.H.C. 54 

(5) P.J. (1894). p. 30. 

290 ' 


(1) 14 B. 249. (257). 
(4) 11 M. 43. 



BASAVA V. LINQANGAtJDA 


19 Bom. 432 



■Courts. Such of the adoptions as came under the cognizance of the district 
authorities, of Government, or of the Native States were conhrmed by them. 
The instances given range from the commencement of the British rule up 
to the present time ; and they are sufficiently numerous to establish a valid 
custom, and not occasional breaches of the law~CAam Sakh Bam v. 
Parbati (1); Vayidinada v. Appu (2) ; Viraragava v. Eamalinga (3). The 
existence of such a custom among the Lingayetsof the Southern Ma’ratha 
Country is probable, because the law on this subject, though now authori- 
tatively settled by the recent Pall Bench decision of this Court in Wainan 
Eaghupati v. Krishnaji (4), was differently integrated by the other High 
Courts and even by this Court— Hanuman Tnoari v. Chirai (5); Beni 
Prasad v. Hardai Bibi{Q) \ Narayanasami v. Kuppusami (7) ; Mandlik’s 
Hindu Law, pp. 496 — 514; Strange’s Hindu Law, Vol, I, p. 87. The 
prohibition against the adoption of an only son has reference to the per- 
formance of funeral rites, a.nd shradkas, &c., which are not observed among 
Lingayets. Like the Jains, the Lingayets adopt for temporal purposes 
only. The religious grounds which prohibit the adoption of an only son 
do not, therefore, apply to the Lingayets. 

As to the cases of dwyamushyayana adoption, which the appellant’s 
counsel seeks to exclude, some of them are cases of adoptions of a brother’s 
grandson, to which the dioyamushyayana theory does not apply. It is 
restricted to the case of a brother's son and cannot be extended further. 
The remaining cases are cases of brother's sons, in which the brothers were 
separated in interest at the date of the adoptions. But the dwyamushya- 
yana adoption takes place only in the case of united brothers— Dace 
V. Gokoolanand Dass (8). It requires a special agreement to the effect that 

the son adopted shall be son to both the adoptive and natural father 

Vyavabar Mayuk, ch. IV, [432] s, 5, pi. 31. 32 ; Stokes Hindu Law, pp. 65. 
69; Sarkar’s Tagore Law Lectures, pp. 23, 301, Mandlik’s Mayuk, 58* West 
and Buhier {3rd Ed.), 1134. 1208. 898 and 1045. In the case of united 
brothers, the existence of such an agreement may be presumed. But where 
the brothers are separated, such a presumption would work injustice to the 

heirs of the natural father, such as the widow, the daughter, &c. 

% 

JUDGMENT. 

■ Ranadb, J. — In this case, the appellant No. 1 is the widow, appel- 
lants No8.‘2, 3 are the daughters, and appellant No. 4 is the son-in-law, of 
the deceased Shivangauda. and the respondent, (original plaintiff), claims 
to be the adopted son of Shivangauda. Shivangauda, it was alleged, bad 
^opted the respondent according to the custom of the caste and the 
Hindu Shastras on Slat March, 1887, and after executing a deed of adon- 
j^ou in respondent’s favour, Shivangauda died on the 13th April, 1887. 
wspondent alleged that ho first lived with his adoptive father, and since 
his death with the appellauts till October, 1887, when differences arose, 
And appellants refused to recognize bis adoption, and turned him out of 
the house. Thereupon be brought bis suit to establish his alleged adoption 
t)y Shivangauda, and to recover possession of the moveable and immoveable 
property of the deceased Shivangauda. 

The chief contentions of defendants Nos. 1, 2, 3. 5, were (1) that the 
deceased Shivangauda did not adopt the respondent, plaintiff, as his son 
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189^ aecordiog to the Hindu law, as plaintiff's natural mother was Shivan- 
June 20 gauda's daughter-in-law, and the plaintiff could not be validly adopted (2). 

It waa also urged that as plaintiff was the only son of his natural fatheiv 

Appel- he could not be given or received iu adoption according to Hindu law, 

LATE The defendont No, 1 also urged that all the moveable and immoye- 

ClVIL. able property and cash in dispute belonged to defendant No. 1, excepting 

such property as was given by a deed of gift to defendants Nos. 2, 3. 5 by 

19 B, 428. Shivaogauda. and that no part of the property belonged to plaintiff* 

Defendant No. 4, the third daughter of Shivangauda, did not aprear to 
defend the suit. Defendants Nos. 2. 3, 5 claimed to be owners of most 
of the moveable and some immoveable property in their own right, and 
[433] they also claimed a bouse and certain lands under a deed of gift 
Defendant No. 5 (appellant No. 4) was the husband of defendant No. 2. 

The lower Court held (l) that plaintiff was the only son of his natural 
father ; (2) that he was adopted by Shivangauda ; (3) that the adoption 
was not valid according to Hindu law ; 4) but that it was valid by the 
custom of the Lingayets in the southern districts of this Presidency, which 
permitted such adoptions ; (5) that this custom was a valid custom ; (6) 
that defendants were estopped from questioning the validity of plaintiff’s 
adoption by reason of their conduct prior and subsequent to the date of 
adoption ; (7) that the plaintiff was the owner of all the moveable and 
immoveable property, save that which was given by the deed of gift (Ex, 
113) to the defendants Nos. 2, 3 by the deceased Shivangauda. Plaintiff's 
claim was accordingly awarded, subject to the exception noticed above. 

Defendants Nos. 1,2, 3. 5, appealed from this decree, chiefly on the 
grounds (1). that the alleged custom of Lingayets in the southern districts 
of this Presidency was not proved ; (2^ that the custom was not valid, and 
could not be enforced (3). It was also urged that the decision of the 
lower Court was based on insufficient and inadmissible evidence, and 
was against the weight of that evidence. As regards the details of the 
property, it was contended (4), that some of the moveable property bad 
been set apart by Shivangauda for defendant No. I’s maintenance, and 
some property was her stridhan^ and plaintiff had no right to the same. 
(5) The same objection was urged in respect of the rest of the movable 
property as belonging to defendants Nos. 2, 3, 5, in their own right, 
Eespondent prefered crosa-objeotions in respect of the portion of the claim 
disallowed by the lower Court, and he urged that the deed of gift was in- 
valid and inoperative, as Shivangauda bad no power to execute such a 
deed of gift of ancestral property in favour of defendants Nos. 2 and 3 to 
the prejudice of bis adopted son. 

This case came on before this Division Bench (Jardine and Telang, 
JJ.) on the 30bh March, 1892, when the case was sent back under a. 568- 
for receiving the evidence of the parties [434] in respect of certain 
genealogies filed on plaintiff’s behalf, which had been accepted by the lower 
Court, without being formally proved, on the strength of a presumed admis- 
sion of the same by the parties. This additional evidence has been since 
recorded, and the whole of the arguments have been heard afresh, and the 
case has been pending for judgment since March last. 

As the evidence filed in the case was of a very voluminous character, 
both the parties have, with the permission of the Court, filed printed state- 
ments (A and B) carefully prepared on the basis of the documentary and oral 
evidence bearing on the main point in controversy, namely, the evidence 
regarding the alleged custom of the Lingayets in the southern or Canareso* 
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districts of the Presidency of adopting an only son. The statements 1894 
summarize the evidence affirming or negativing such custom. This was Junb20» 
indeed the principal point argued before us by che learned counsel on either — 
side. Tbe Advocate General in bis first argument admitted that this was AppeB' 
the main point in controversy in regard to the adoption. The dispute was LATE 
not in regard to the factum of adoption, but in regard to tbe legality of the Oivili. 
alleged adoption of the plaintiff by Shivangauda. About the alleged custom, 
tbe Advocate General ; and after him Mr. Scott, contended that no such 19 428* 

•custom, even if proved, would be valid, as it wa^> opposed to Hindu law, 
that the custom set up in this case was sought to he proved by instances 
which had no bearing on the alleged practice of Jj'ngayets in the southern 
districts of the Presidency, and that tbe so-calied instances were made up 
largely of exceptional cases of dwyamushyayana sons. It was admitted that 
the Hindu law allowed the adoption of an only son as a dwyamushyayana^ 
but it was contended that the present case did not fall under this category. 

It may be of use to reproduce here a brief summary of the arguments 
urged on either side before examining the evidence in detail. On behalf 
of the appellants it was urged (1) that very few witnesses came from the 
immediate neighbourhood, and many instances occurred in Native States 
where the law was not settled ; (2) that many of the instances were based 
■on erroneous views of tbe Shastras, which were upheld in the earlier 
decisions ; (3) that mar.y instances were cases of dwyamushyayana, [435] 
being sons of uncles first removed, and not of second cousins' sons, as in 
this case ; (4l that many of the witnesses were women, who adopted after 
their husbands’ death ; (5) that many of the instances were of very recent 
date, some having taken place after the suit, and others only a few years 
before the suit; (6) that the evidence in tbe case of many of them did not 
make it quite clear whether tbe adoption was of an only son ; (7) that 
some instances were evidently based on vague hearsay evidence, and the 
■facts were not personally known to tbe witnesses ; (8) that many instances 
did not belong to tbe members of the Lingayet caste, but belonged to 
Roddis, Hatgars, Hhangars. Brahmins, and other castes. In other words, 
no ancient, invariable, and general custom was proved. (9l Moreover, 
evidence was given on defendants’ behalf to prove that the adoption of an 
only son was looked upon as illegal by Pandits and others, and tbe High 
Courts’ decisions were against such a custom (10). It was also urged 
that there was no estoppel in this case, as the dispute was raised within 
six months after the alleged adoption. 

On behalf of the plaintiff, it was urged (1) that the defendants were 
estopped by their conduct from raising tbe question of the validity of 
plaintiff’s adoption; (2) that the deeds of gift and adoption were parts of the 
same transaction, and tbe defendants could not claim under the deed of 
gift, and repudiate the adoption. (3) As regards tbe evidence of custom, it 
was alleged, that there were very few cases of contemporaneous orsubse- 
•quent adoptions ; (4) that out of 51 cases in all, in nine or ten eases only 
Was the adoption made of a nephew, and such adoptions of nephews cannot 
■be held to be dwyamushyayana in all cases; in the absence of special 
Agreement to inherit from both families ; (5) that in none of the previous 
‘decisions where Lingayet adoption disputes came up before the High 
■Court, was there any plea of custom setup; (6) that most of the witnesses 
were from tbe neighbourhood; (7) that even if women adopted in some cases 
'tibey did so in tbe presence of many persons, and tbe estates affected were 
watan properties where litigation might have been expected if the validity 
the oustom was not generally recognized ; (8) that those who gave hearsays 
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evidence had also given evidence of similar adoptions vnthm their own 
knowledge, and many cases [436] were presumably very old cases : (9) that- 
even in cases where the adoptions were previously disputed, the dispute 
was raised on other grounds, and not on the ground alleged by defendants 
in this case ; (10) that the Brahmin instances were given to show that, if 
custom prevailed over the Shascras in the Brahmin caste, with its devotion 
to ceremonials and shraddha offerings, it should ipso facto be less open to 
question among the Lingayets, who, like the Jains, are heretics, and observed 
no ceremonies, and performed no shraddhas ; (11) that defendants’ witnesses 
were either unreliable, or gave vague and hearsay opinion evidence , and 
(12) that no instances were cited by defendants’ witnesses where the 

adoption of an only son had been disallowed. 

This epitome of the arguments on either side brings out clearly the 
several bye-issues which have to be considered in properly apureciating 
the evidence of custom adduced in this case. These bye-issues resolve 
themselves into (1) Whether the evidence adduced comes from the part 
of the country under consideration, or from outside those limits. (2; 
Whether the instances noted are of recent or ancient date ? (3)- 
Whether the evidence relates to the Lingayet caste, or to other 
castes, whose practice in such matters can have no bearing on the 
point in dispute? (4) Whether the evidence is of a vague and hearsay 
character given by incompetent witnesses, or whether it is the 
result chiefly of personal knowledge? (5) Whether many of the cases 
cited were really instances of the alleged custom of the adoptions of 
an only son, or were adoptions in the dwyamushyayana form? Defendants 
contention is that if proper exceptions be made under all these beads/ 
out of the fifty-one instances adduced on plaintiff’s behalf to prove 
the alleged custom, fifteen instances would go out as belonging to other 
than Lingayet castes (Brahmins, Marathas, Kostis, Beddis, Dhangars/ 
Eatgars, &c ). The castes in five more are unknown. Ten oases fell 
under the category of the adoption of brothers' sons, permitted by HindU' 
law. Three more related to adoptions subsequent in date to the one in 
dispute. Eighteen were objected to on the ground of being supported by 
hearsay evidence only. Several instances came from Native States* 
where the law of adoption migl)t be different, and from Poona and Satara 
districts, where the general law [437] obtains, and has been so applied by 
the High Court. In three or four instances it was not proved that the 
adopted child was the only son of his natural father. These deductions 
leave very few, if any, instances, which at all support the alleged custom. 
Plaintiff, on the other band, contended that these objections did not apply*- 
at least in a vast majority of the instances deposed to on his behalf. 

In regard to the first bye-issue noted above, a glance at the printed 
statements filed by the parties shows clearly that most of the instances 
came from Dharwar and Bijapur districts. Ten instances came from 
Bijapur (one from Bagevadi, three from Bagalkot, and six from Badami* 
fcalukas in that district), and thirty-two instances came from the Dharwar 
District, being spread-over all the talukas ; one from Nargund ; eleven from 
Navalgund ; six from Bankapur; three from Kalghatgi ; four from Hubli; 
three from Dharwar; and one each from Gadag, Hangal, Karajgii aod' 
Hon. There are three instances from Laksbmeshwar, and one from' 
Shirhatti, vphich are talukas of the Patwardhan Chiefs of Miraj and Sanglh 
surrounded on all sides by the Dharwar Districts. To prove the allegecl' 
custom, these last instances appear to us, for reasons given below, to be* 
perfectly legitimate. There are only five instances from Poona and Satara* 
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districfca and the Kolhapur State, which must be excluded from the category 
of the southern districts of the Presidency. 

As regards the second by-issue as to the period of time covered by 
these instances, it may be noted that the period covered is nearly seventy- 
five years, from 1814 to 1889. One instance is of 1814-16, another of 
1825, a third of 1829, one each of 1837, 1847, 1849, 1 857, 1859 and 1861. 
The rest, about thirty-eight, occurred between 1867 and 1889, and only 
four are contemporaneous, or of subsequent years. It could not be reason- 
ably expected that, either in respect ot time or place, plaintiff should have 
produced all very old instances, or instances from his own particular 
taluka Eon of Dharwar District. The range of instances is both in respect 
of time and place wide, and evenly distributed. 

As regards the castes, there are 29 cases of Lingayets, 4 Reddis, 
7 Brahmins, 4 Shepherds or Dhangars, I Hatgar, 1 Kunbiwani, [438] 1 
Maratba and 4 of unknown castes. The instances of Brahmins, and of the 
Maratba, Kunbiwani and unknown castes, may at once be excluded from 
consideration, as proof of any custom among them cannot be of much use 
in the present case. The exclusion affects, thirteen instances. Nos. 28, 
30 to 34. 36. 43, and 47 to 51. The last five cases are excluded also on 
account of the locality they come from, being outside the local sphere of 
the custom now pleaded. Four of these cases are further open to objection 
on the ground that they are based on affidavits filed in another case in 
1879, which affidavits were not then accepted, and are certainly inad- 
miflsible in this case. This exclusion leaves about thirty-eight instances, 
which we must now consider in detail. We do not think that the few 
instances of recent a^ioptions should be excluded from consideration 
solely on that account, as it cannot bo assumed that parties to them 
resorted to such a practice with a view to favour or disfavour the litigants 
in this case. These instances, being uncontested are useful as expressions 
of the general legal conscience of the country on this point. The exclusion 
or inclusion of adoptions by Reddis. Dhangars and Hatgars, (instances 1, 2, 
8, 11, 18, 25, 41, 42, 44.) cannot be summarily made. It is a question of 
fact which will have to be considered later on on the evidence given, since 
the Reddis described themselves, and are described in the Gazetteors,^ as 
Lingayets by religion, and the Shepherds are in a similar condition, being 
alleged to be either half Lingayets, or affiliated Lingavets in that part of 
the country. We shall, however, for the present confine our attention to 
purely Lingayet cases, and proceed to a detailed consideration of the 
evidence to see how fat they are satisfactiorily proved or disproved. 
These are 29 in number (3. 4, 5, 6, 7, 9, 10, 12, 13, 14, 15, 16, 17, 19, 20 
—24. 26. 27. 29. 35, 37—40. 45, 46). 

> Instance No. 3. — The adoption in this case is allepd to have taken 
place in Bagalkot in Bijapur District in 1884. Plaintiff s witnesses, 
CEss. 75, 159,) were present at the adoption. The only objection urged on 
defendants’ behalf to this evidence was that one of the witnesses was a 
woman living in Bagavadi, while the adoption took place in Bagalkot, 
and that the parties to the adoption wore not themselves examined. We 
do not think that [439] these are valid objections. The defendants 
might have examined the parties themselves, if they suspected the trufch- 
lulueSB of plaintiff’s witnesses. As regards the objection that witness. 
Ex. 76, is a woman, she is over fifty-five years old and personally 
witnessed the adoption. This instance may, therefore, be held to be 
raffioiently proved. It is not alleged by defendants that this is a case of 
the adoption of a brother’s son. 
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lostaDce No. i is not entitled to similar credit. It is only supported 
by the evidence of witness, (Ex. 159) who mentioned four instances in 
ail, but who-^e knowledge in this case appears to be based on very vague 
hearsay. He cannot identify the parties to the adoption, and cannot say 
if the person adopted was an only son. We, therefore, hold that the 
evidence in this case is not of a very satisfactory character. 

Instance No. 5 comes from Navalgund. Dharwar District, It is 
proved by the evidence of witnesses, Exs. 160, 232, who were present at 
the time, and by the far more valuable evidence of the natural mother, a 
woman seventy years old, and by the documentary evidence, Exs. 324, 325, 
the first being a letter of assent passed by the bhaubands, and the last an 
order of the Nargund State. The adontion occurred in 1857 before Nar- 
gund was annexed. Defendants* only objection to the oral evidence is 
that witness, Ex. 160, was too young at the time to remember the event. 
No such objection applies to the other witness, Ex. 232, and to the 
natural mother of the person adopted. As regards the documents, it is 
urged that they do not mention the fact that the adoptee was an only son. 
There was no occasion to make any such mention in 1857, and any men* 
tioQ of the fact would have been suspicious. The posit«ve evidence of the 
naturHl mother removes all doubts. It is urged that the instance came 
from Nargund when it was a Native State, and the law there might have 
been different. This objection is not sustainable, because till the High 
Court first raised the point in 1868, the general understanding every where 
was that, though hlameahle. the adoption of an only son, once effected, 
was valid. Tbt Advocate General himself admitted in bis argument that 
the older deci^ion3 were to this effect. In such matters, true customary 
law is likely to be better preserved in Native States than in British terri' 
tory. This [440] instance, supported as it is by oral and documentary 
evidence, is certainly entitled to great credit as evidence of custom. This 
is also not a case of the adoption of a brother’s son. 

Instance No. 6 comes from Navalgund in the Dharwar District, and 
the adoption is alleg^^d to have taken place in 1829. It is proved by the 
evidence of witness, Ex. 160, who is the son of the alleged adoptee, and by 
the evidence of witness. Ex. 74, who saw the adoption. This instance, 
however, does not appear to be an illustration of the adoption of an only 
son, as the document, Ex. 328, produced on plaintiff’s behalf, shows that 
Maregauda had other sons at the time. Witness, Ex. 74, is not 
sufficiently old herself to speak from personal knowledge about events that 
took place sixty years ago. We must, therefore, exclude this instance as 
being of a doubtful character. 

Instance No. 7 comes from Navalgund, Dharwar District, and the 
adoption took place in 1877-79. lo his proved by the evidence of wit- 
nesses, Exs. 160 and 74, who were present, and witness, Ex. 170, who is 
himself the adopted son. The defendants did not raise any doubts about 
the truthfulness of this evidence, except by saying that it is a case of the 
adoption of a brother’s son* It is not quite clear from the evidence 
whether the brothers, Yellappa and Goundappa, were separate or united. 
It was for the defendants to prove that the adopted son succeeded to the 
property of b 'th his natural and adoptive fathers. Such evidence ought 
to have been given to warraut the exclusion of this case from considera- 
tion of the evidence about custom. As it is, we must admit this instance 
provisionally, as an instance of the adoption of a brother’s son by his 
uncle. 
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lostaDoe No. 9 comes from Navalgund, Dharwar District, and the 
adoption took place in 1885. It is proved bv the evidence of witness, 
Ex. 166, who is the adoptive father, and Ex. 245, who is the natural 
father of the adopted son. Witness, Ex. 161, was also present at the 
adoption. The adoption in this case was that of a brotoer’s son, but 
ikfter, and not before separation, as is erroneously stated in the printed 
statement filed on defendants* behalf. No other objection is urged by 
•defendants, save the one stated above to the inclusion of this instance. 

[Ml] Instance No. 10 comes from Badami Taluka, Bijapur District, 
and the adoution took place in 1867. It is proved by the evidence of 
witnesses 161, 73, who were present at the time of the adontion, and 
witness 232, who is the natural father, and witness, Ex. 168. Defendants 
take exception to the evidence of witness, Ex. 73, because she lives in 
Bagalkot Taluka, while the adoption took place in Badami, and to the 
evidence of witness 161, because it is hearsay. Leaving aside these 
witnesses, there is nothing to shake the credit of witnesses 168 and 232, 
confirmed as it is by the official extract, Ex. 352, relating to the mutation 
of names. This is not a case of the adoption of a brother s son, as the 
adoptive mother was paternal aunt of the natural father. 

Instance No. 12 comes from bankapur, Dharwar District, and the 
adoption took place in 1886. It is proved by the evidence of the natural 
father, Ex. 165, and witness 169, who saw the adoption. The adoptive 
mother was the aunt of the father of the boy given in adoption. This 
was, therefore, not a case of the adoption of a brother s son. Defendants 
•urged no objection to this evidence, except that witness, Ex. 169, said 
that his knowledge was of a hearsay kind, and witness, Ex. 165, stated 
that the watan in the adontive family was in dispute. These circura- 
Btanoes do not detract much from the value of the evidence of witness, 
Ex, 165. It may, therefore, be accepted as a good instance of the alleged 
custom. 

Instance No. 13 comes from Lakshmeshwar, Miraj territory, and the 
adoption took place in 1874. It is proved by the evidence of witnesses 
165, 239, who stated that some 400 persons were present at the time. 
The only objection taken by defendants to this instance was that it took 
place in the territory of a Native State, which objection has not much 
force for reasons stated above. This is also not a case of the adoption of 
a brother's son, as the adoptive father is a distant bhauband of the natural 
father. The defendants were quite free to examine the parties to the 
adoption if they thought the evidence of witnesses, Exa. 165, 239, defective 
or unreliable. This case must, therefore, bo accepted as a very clear 
iuBtance of the alleged custom. 

Instance No 14 also comes from Lakshmeshwar, and the adoption 
took place in 1884. It is proved by the oral evidence of the [442J adopt- 
ing widow, Ex. 70, and of two witnesses, Exs. 165 and 239. The adopting 
widow produced the deed of adoption, which shows that the adoption was 
not that of a brother's son. The defendants' objections to this instance 
*ro, that it cornea from a Native State, that the natural father was pot 
examined, and, lastly, that the deed makes no mention of the fact that 
the adopted child was an only son. None of these objections appear to 
U8 to be at all valid. The omtssioo io the deed to notice the fact, that 
the boy adopted was an only son, is itself suggestive that no doubts were 
felt on that point, and the defect ie supplied by the oral evidence of 

^tneiB, Ex. 70. 
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Instane© No. 15 comes from Badami in the Bijapur District, and 
the adoption took place in 1877 — 79. It is proved by the evidence of 
witness 167. Defendants’ only objection to this instance is that the- 
names of the parties given by the witness are not indicative of their being 
Lingayets. The witness, however, swore positively that the adoptive 
mother was an adherent of the Virkalmath of Badami, and he was not 
cross-examined. It was certainly open to the defendants to show by 
positive evidence that the parties were not Lingayets, and they could have 
adduced rebutting evidence if they desired to discredit the witness. 
Ex. 167. 

Instance No. 16 also comes from Badami, and the adoption took 
place in 1885. It was proved by the evidence of witness No. 168, who, 
however, stated that his knowledge about the adopted child being the only 
son of his natural father, was derived from what the adopted son told 
him. This instance cannot, therefore, be accepted as satisfactorily proved 
for the purposes of this suit, and the defendants’ objection is well sustain- 
ed so far as this case is concerned. 

Instance No. 17 comes from Bankapur, Dharwar District, and the’ 
adoption took place in 1867. It is proved by the evidence of witness 
No. 168, who was himself the adopted ^on Restated that be had learnt 
the fact of his being an only son from his adoptive mother. DefendantA 
object that the natural mother ought to have been examined in this case. 
As a matter of pedigree, the hearsay evidence in this case is not, in my 
opinion, open to the same objection as in instance No. 16. 

[443] Instance No. 19 comes from Bankapur, Dharwar District, and 
the adoption took place in 1873. It is proved by the evidence of the- 
natural father of the adopted son, Ex. 230. as also by the deed of adoption. 
This is not a case of the adoption of a brother’s son, as the adoptive father 
was father-in-law of the natural father of the boy given in adoption. 
Defendants’ only objection to this instance is that it was a family arrange- 
ment. That circumstance, however, does not detract from its value as 
evidence in support of the alleged custom. As an instance of the adoption 
of a daughter’s son, it rather strengthens plaintiff’s contention that the- 
Lingayet caste in these parts does not observe the strict Brahminical' 
doctrine which prohibits the adoption of daughters’ sons. This liberty in 
regard to daughters' sons has been recognized in respect of this caste by 
judicial decisions, which have treated Lingayets as being Shudras, who 
might adont daughters’ and sisters’ sons. 

Instance No. 20 comes from Kalghatgi, Dharwar District, and the* 
adoption took place in 1880. It is proved by the evidence of the person ^ 
adopted, who also produced the deed of adoption. Ex. 238. Like the last' 
case, this is also not an instance of the adoption of a brother’s son, but of- 
a daughter’s son. Defendants’ only objection to this instance is that this 
was also a family arrangement, which circumstance, however, does not 
detract from the value of the precedent. Defendants further contend that- 
Ex. 238 shows that the son given in adoption was not an only son. A 
careful perusal of the deed, however, satisfies us that this contention is not; 
correct. The deed only recites that the husband of the adoptive mother) 
had directed her that she should adopt one of her daughter's sons. It) 
does not necessarily follow from this that the daughter bad more than; 
one son at the time when the adoption took place. Witness, Ex. 233,. 
states positively that this was a case of an only son. This is an instancei 

of adoption in a watandar family ; and is, therefore, of more than ordinary: 
importance. ^ / 
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Instance No. 21 comes from Hubli, Dharwar District, and the adop- 
tion took place in 1881. It was sought to be proved by the evideoce of 
witness, Ex. 233, who was present at the time. His information about 
the adopted child being an only son was, [444] however, admittedly 
derived from the adoptive father, and it may. therefore, be regarded as 

hearsay evidence of no great probative value. 

Instance No. 22 comes from Kalghatgi, Dharwar District, and the 
adoption took place in 1875. It is very satisfactorily proved by the evid- 
ence of the adopted son, Ex. 244, and the adoption deed produced by 

him, Ex. 331, as also by the evidence of witnesses, Exs. 233 and 70, 

who were present at the time. This is again not a case of the adoption 
of a brother’s son, and the property is watan property of considerable 
value. Defendants’ only objection is that this was an instance of the 
succession of a foster child, which theory is rebutted by cbe deed itself, 
and the oral evidence of the witnesses. 

Instance No. 23 comes from Dharwar itself, and belongs to the res- 
pectable family of Cbanbasapa. late Deputy Educational Inspector, 

Dharwar. The evidence of the only witness examined is, however, 

admittedly hearsay, and the defendant very properly objected to this 
instance being accepted as evidence of the alleged custom. This instance 

must, therefore, be excluded from consideration. 

Instance No. 24 comes also from Dharwar, and the adoption took 
place so far back as 1837. It is very satisfactorily proved, both by 
documentary and oral evidence. There is, first, the will of the natuial 
father, Ex. *242. and a petition of the adoptive mother. Ex. 329 Then 
there is a statement of the son of the adopted person made in Ex. 243, 
and finally an order of the Assistant Collector, Ex. 330. confirming the 
adoption. The son of the adopted person was examined as witness. Ex. 241. 
The property is watan and inam property of considerable value, and 
Qazraoa or succession duty bad to be paid to Government, It is furt er 

stated in the printed statement filed on plaintiff’s behalf, and appar^tly 
Pot controverted bv the defendants, that the matter came before the High 
Court 80 far back as 1876. and the adoption was confirmed, no contention 
having been then raised on the point of the adopted person being an only 
son, though the fact was patent on the face of the will itself. Defendants 
objection that the evidence of witness, Ex. 241. [445] is hearsay, is nob 

entitled to consideration. Defendants stated further that the will and 
other documents did not recite the fact that the adonted child was an only 
BOD. This is certainly incorrect in so far as the will is concerned. This 
lustaDCd is perhaps the stroDgest case io support of plaiuti s a 
about the custom in dispute. The adoption in this case was not that of a 
brother’s son, but of a sister's son, which, though disallowed among 
Brahmins, is permissible in the case of the Bhudras and ^ngayets. 

Instance No. 26 comes from Navalguod. Dharwar District, and the 
adoption took nlaoe in 1859 It is proved by the evidence of tbe adopted 
person himself. Ex. 246. This is an instance of tbe daughter s son being 
toade an heir by adoption. Defendants’ only objection to it is that there 
IB no documentary evidence, which objection 'ny itself is not of much 

Instance No. 27 comes from Navalgund, Dharwar District, and the 
adoption took place in 1887. It is proved by the evidence of witness. 
Ex. 246, who was present at the time. Defendants’ only objection to it is 
that the parties to tbe adoption were not examined. This objection is not 
•Dtitled to any weight, as it was open to tbe defendants to examine the 
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parties, if there was reason to suspect the truth of the statement ma^e by 
the witness. This adoption appears to he that of a separated brother's sod. 

Instance No. 28 comes from Gadag, Dharwar District, and the adop- 
tion took place in 1880. It was sought to be proved by the evidence of 
witness, Ex. 70, and by the Assistant Collector’s order, Ex 351. 
Defendants’ objection that witness, Ex. 70, is only thirty-four years old, 
doe^ not disqualify her from being present at the ceremony of adoption, 
which took place in 1880. It is mentioned in defendants’ statement that 
this witness is a cook. She is not 5. cook by profession. In answer to 
the question as to what her profession was. she stated that she performed 
household duties, cooking. which means that she had no profession. 
We do not think that either of these objections are valid so as to discredit 
the evidence of this witness, confirmed as it is by Ex. 351. This is also not 
a case of the adoption of a brother’s son. 

[446] Instance No. -29 comes from Shirbatti, Sangli territory, and the 
adoption took place in 1887. It is proved by the evidence of the adopting 
widow, Ex. 71. The adoptive and natural fathers were separated in 
jnterest, and their relationship was described in Canarese by the word 
bhava*' Plaintiff contends that this word means both full brother or 
cousin, or sister’s husband, while defendants contend that it means only 
full brother. Accepting defendants’ contention, this is a case of the 
adoption of a separated brother’s son. But defendants failed to prove that 
the adopted son inherited the property of both families. 

Instance No. 35 comes from Bankanur, Dharwar District, and the 
adoption took place in 1880. There is a conflict of evidence on the point 
of this adoption. Plaintiff gave evidence to show that the natural father 
had no other son at the time he gave his only son in adoption, while 
defendants’ witnesses seek to make out that the natural father had other 
BODS at the time. Plaintiff’s witnesses are Exs. 451, 452, 453, 454, and 
the genealogy, Ex. 340, was filed on plaintiff's behalf. Plaintiff’s witnesses 
prove the genealogy, but the witnesses on defendants’ behalf appear to be 
more entitled to weight, seeing that one of them is the natural father of 
the boy given in adopr.ion, Ex. 484, and the other is the adopted son 
himself, while plaintiff’s witnesses are comparative strangers, though 
distantly related to the person adopted. Defendants' witnesses are, more- 
over, borne out by the extracts, Exs. 492 and 512. We must, therefore^ 
exclude this instance from consideration. 

Instance No. 37 comes from Hangal, Dharwar District, and the 
adoption took place in 1868. This is also, like instance No. 35. the aubjeob 
of conflicting testimony. Plaintiff’s oral and written evidence is intended 
to show that the person adopted was the only son of Irappa, who was 
cousin of the adoptive father; while defendants’ evidence goes to show 
that he was one of the sons of Gangappa, brother of the adoptive father. 
The genealogy, Ex. 342, filed on plaintiff’s behalf is contradicted by the 
genealogy, (Ex. 472), filed on defendants’ behalf. Plaintiff’s genealogy is 
supported by the evidence of the patil, Exs. 472, 477. while defendants’ 
genealogy is supported by the kulkarni, (Ex. 482), who, however, admits 
that he prepared Ex. 342, [4473 but pleads that the statement about 
Irappa s son was made by mistake. The other Kulkarni, witness, Ex. 483, 
appeared to have prepared the genealogy, Ex. 472, but the occasion for 
preparing it, as mentioned by him, seems not to be supported by the 
genealogy itself. The official extracts 475, 484, 633. 534, however, appear 
to support defendants’ contention. On the whole, as the burden of proof 
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lies on plaintiff, and his evidence does not remove all doubts on the point 
at issue, we must exclude this instance also from consideration. 

Instance No, 38 comes from Karajgi, Dharwar District, and the 
adoption took place before British rule commenced in those parts. This 
is also, like Nos. 35, 37, a case of conflicting genealogies. Plaintiff’s 
genealogy is Ex. 343, and was first filed in 1878. Defendants' genealocy 
is a copy of a copy fi'ed in 1866. Neither genealogy is properly proved, 
and both appear to be made up from some instructions given by an old 
lady. This instance must, therefore, also be excluded. 

Instance No. 39 cannot also be included. It is a case of disputed 
genealogies and conflicting evidence, and as the adoption is said to have 
taken place sixty years ago, the oral evidence of the witnesses is not of 

much value either way. ..... t%- . • J 3 *-i- 

Instance No. 40 comes from Hubli, in Dharwar District, and the 

adoption is alleged to have taken plnce about 1866, according to plaintiff, 
and about 1844 — 1852, according to the defendants. It is also a case of 
disputed genealogies, like ih-i three preceding instances. 
logy is Ex. 346, and was sought to he proved by witnesses. Exs. 446, 447, 
and the official extract, 639. Defendants’ genealogy, (Ex. 504), was 
produced by witness. Ex. 4-96, and proved by the evidence of witnesses. 
Exs. 497, 498. These last witnesses push back the date of the alhged 
adoption, and they urge also that the adopted son had a briber living at 
the time. Extracts 504 and 525 support defendants’ story. On the whole, 
the evidence is not free from doubt, and as the burden of proof is on plaint- 
iff. and defendants’ witnesses appear to be relatives of the adopting family, 

we must exclude this case also from consideration. . rx/ioi 

Instance No. 45 comes from Navalgund, Dharwar District. I 448 j 

and the adoption is alleged to have taken place before 187o, about 18b4. 
It is also a case in n-gard to which both parties have given evidence, but 
plaintiff’s genealogy. Ex. 350, is proved by the evidence cf wjiness. 
Ex. 435. who professes to have seen the adoption, and witness. Ex. 4db. who 
has attested the pedigree, and who shares the estate. Plainnfi s evidence 
is confirmed bv the order of the District Deputy Collector, Ex. '^3"* ^ 

the deposition.' Ex. 437, of witness. Ex. 436. given so far b^k a« 1876. 
Against this evidence, defendant examined only one witness. Ex. 5rb, who 
is nob a member of the family, and whose evidence to the eflect that the 
adopted son had a brother at the time is too vague and uncorroborated to 
beeotitled to credit. Plaintiff’s evidence is more reliable, and this case 
must ba regarded as affording good evidence in support of the alleged 

Instance No. 46 comes from Ron, Dharwar District, and the adoption 
is alleged to have taken place about 1834. It is also a case of conflicting 
evidence. Plainliff’s witnesses 428. 478 are both sons of the person piven 

in adoption, and prove the genealogy, Ex. 377. ^ * 

and supports them testimony. On defendants’ behalf, a third son was 
examined. Ex. 601, who denied the adoption, but was unaMe to explain 
the statement made in the genealogy. Defendants witress. Ex^ 502. le a 
Btranger, and gave hearsay evidence, and the extracts 493, 623. o24, are 
not decisive either wav. The balance of evidence in ibis case is decidedly 
in plaintiff’s favour. This is a case of the adoption of a nephew by a 

QP cl0 

This ocmpl'etea the analysis of the twenty-nine Lingayet instances. 
Ab the reBulb of such analysiB, nineteen instances aprear to us to be sat'S- 
4aotorUy proved, while ten instances have to be rejected, chiefly on the 
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1894 ground of doubtful or conflicting evidence or the hearsay character of the 
June i^O. testimony. Of these nineteen instances in three cases the adoption v/as 

of daughters’ and sisters’ sons, and in five of separated brothers sons. 
Appel- Jbe ten rejected cases, in only two instances the evidence suggests 

LATE any doubt as to whether the adoption was that of an only son^ 
OlVIL These nineteen cases are those numbered in plaintiff's statement [4491 

' as Nos. 3. 5. 7. 9. 10, 12, 13, 14, 15, 17. 19. 20, 22, 24, 26. 27. 29, 

19 B. 428, ^5^ 40 ^ excluded cases are 4, 6, 16. 21, 23, 35, 37, 38, 39, 40. In 

most of these latter cases, as stated above, the failure of the plaintiff .was 
due to the rejection of secondary or hearsay evidence. It is not easy for 
a private party to hunt up cases of adoption all over the country, and to 
secure the attendance of the most competent witnesses when the events 
took place many years ago, and the parties thereto were in many cases 
dead. It may be also noted that in the cases of disputed genealogies, 
some witnesses, summoned at first on plaintiff's behalf, apparently went 
over to defendants’ side. Witnesses Nos. 501, 514, 408, 457, 459, 485, 
482 fall under this category. Bearing in mind that adoptions are not very 
common, and the adoptions of only sons are still rarer, it is by no means 
a small task to establish by satisfactory evidence nineteen Lingayet adop- 
tions of only sons, some of them in watandar and inamdar families, with 
Government sanction. The cases, moreover, are spread over a large extent 
of country including Bagalkob, Navalgund, Eadami, Bankapur, Laksh- 
meshwar, Kalghatgi, Dharwar, Gadag, Shirbatti, and Ron talukas, and 
cover a long period of seventy years and more. Plaintiff appears to us 
to have thus fully discharged the onus of proof thrown on him. His 
failure to establish his allegation by equally satisfactory evidence in the 
remaining ten Lingayet cases is not a fact which detracts from the general 
credibility of plaintiff’s evidence about the prevalence of the alleged custom 
among Lingayets in these districts as shown in the nineteen proved 
instances. 

Turning next to the Reddis, they described themselves (Exs. 479, 
159, 161, 73, 78.) to be Lingayets by religion. The Dharwar Gazetteer 
also states that most Reddis wear ling, and are reckoned as Lingayets. 
They call Jangams as priests, though a few call Brahmins to officiate on 
marriage occasions (p. 141). In Bijapur out of six divi8iot)S of Reddis, 
five profess the Lingayet faith, and are married by Jangam priests (d. 145). 
There are only four Reddi instances in plaintiff’s statement which require 
consideration. 

Instance No. 1 comes from Bagevadi in Bijapur District, and 
[ 450 ] the adoption took place in 1887. It is satisfactorily proved by the 
evidence of the natural father and adoptive mother, Exs, 159, 75, witness, 
Ex. 73, and the Collector’s sanction, Ex. 326. Defendants object to the 
evidence of witness, Ex. 73, on the ground that it is hearsay, but this 
circumstance cannot detract from the value of the evidence of witness 
150. The omission in Ex. 326 of all mention of the fact of the adopted 
boy being an only son, is of no great consequence, and it rather streng- 
thens plaintiff’s case. Defendants’ reference to Ex. 388 is not in point, 
for that order was passed in the case of a l^laratha family, and it is not 
at all likely that, if the Collector bad thought the same objection would 
apply to Lingayets. he would have given his sanction in this case. This 
does not appear to have been a case of the adoption of a brother’s son. 

Instance No. 2 comes from Nargund, when it was a Native State, and 
the adoption took place in 1814 — 1816. It is proved by the evidence of 
witness, Ex. 159, and the order of the Nargund Darbar, Ex. 375, as also 
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by the genealogies, Exs. 369, 376. The defendants’ objection that this 
instance comes from a Native State has been more than once noticed 
before. Witness, Ex. 159, is not an entire stranger, but bases his informa- 
tion on the papers produced by him. This is also not a case of the adop- 
tjion of a nephew by an uncle. The order, Ex. 375, speaks of pzirvaja, 
which word would not have been used if the relationship was very close. 

Instance No. 8 comes from Bagalkot, Bijauur District, and the 
adoption took place in 1888. It is proved by the evidence of the adoptive 
mother and natural father, Exs. 161, 73, as also by the evidence of 
witness. Ex. 160, and the document, Ex. 327. The only objection urged 
by defendants to this instance rests on the ground that it is a brother’s 
son’s adoption, which it no doubt is, though the brothers appear to be 
separated. 

The last Reddi instance is No. 25, which comes from Navalgund, 
Dharwar District, and the adoption took place about 1S73. This case is 
not satUfactorily proved, as witness. Ex. 245, only speaks from hearsay. 

[451] There are only four cases of Shepherds or Dhangars. The 
District Gazetteers (Dharwar, 180-181), (Bijapur 122-123), do not throw 
any clear light on the religious condition of Dhangars. Some sub-divi- 
sions among the shepherds are plainly Lingayebs by religion, and all are 
more under Lingayet than Brahminical influence. Kurubar or Dhangar 
witnesses. Exs. 510, 438, stated that Kurubars, Shepherds or Dhangars 
followed the tenets of the Lingayet faith. The Kurubar gurus are admit- 
tedly Lingayets in religion. The Kurubars bury their dead like Lingayets. 
The test of flesh-eating does not apply strictly to half Lingayets or affiliated 
Lingayets. The tests of burying the dead by Lingayet rites, and inviting 
Jangam Gurus on marriage occasions, are more decisive in such matters. 
On the whole. lam inclined to admit these Kurubar or Dhangar instances. 

Instance No. 18 comes from Lakshmesbwar, Miraj State, and the 
adoption took place so far back as 1849. The adoption is proved by the 
evidence of the adopted son, Ex. 171 Defendants object chat as he 
was only eight years old at the time, his evidence is of no great value. As, 
However, defendants did not give any counter evidence to discredit him, 
I sec no reason to disbelieve his positive statement, based as it is on a 
knowledge of his own family. This is a case of a brother s son adopted 
by the uncle. 

Instance No. 41 comes from Hangcl, Dharwar District, and the 
adoption took place in 1863-64. There is in this case conflicting evidence. 
On plaintiff’s aide there is a genealogy, No. 446, proved by witness 510, 
and on the other hand the adoptee and hia uncle, Exs, 513, 514, stated 
that there were two other sous. We must believe those last witnesses, 
and exclude this case from consideration. 

Instance No. 42 comes from Navalgund, Dharwar District, and the 
adoption took place in 1876. This is also a case of disputed genealogies. 
The genealogy flled on plaintiff's behalf. Ex. 347. is supported by the 
evidence of the adopted person himself, Ex. 442, and his previous 
deposition, Ex. 443, given in 1878, and by the evidence of the patil 
witness, Ex. 444, and the Collector’s order, 536. The evidence, on the 
other hand, of [452] defendants* witness, Ex. 537, is hearsay, and the 
silenoe maintained on this point in the reports 531, 532, 533 is not very 
Bignlfioant, when defendants’ own witness, Ex. 517, admits that tbe person 
Alleged to be adopted was entrusted to the care of the alleged adoptive 
father. We feel satisfied that this instance is properly proved, and that 
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1894 iti is ao instance of the af^option of a brother’s son, who had inherited both 
June 20 his natural and adoptive, father’s property. 

Instance No. 44 comes from Navalgund, Dharwar District, and the 

Appel- adoption took place in 1853-54. It is also a case of conflicting evidence. 
LATE Theadouted son, Ex. 438. and witness, Ex. 440. proved the genealogy, 
OIVIL. Ex. 349, at d the deposition. Ex. 439, given so far back as 1878, and the 

kulkarni’s deposition, Ex. 441, and the Collector’s order, Ex. 538, passed 

19 B. ^28. jjj 1878, prove the fact of adoption. Against this eviderice, defpndants 

examined witness, Ex. 515, and bled kulkarni’s statements 527,528 given 
in 1871, which either ignore the adoption, or speak of it as that of a foster 
child. The later orders of 1878 are, however, decisive on the point,, 
and prove the adoption, which is of a nephew by his uncle. 

The Hatgar witnesses, Exs. J62, 167, do not claim to be Lingayets, 
and state that only some among them were ling. The Gazetteers of 
Bijapur and Dharwar also confirm this statement. Hatgar.'^ have no affinity 
towards Lingavets, and their instance No. 11 must, therefore, be excluded 
from consideration like that of the Brahmins and Marathas. 

We have thus passed in review the whole of the evidence in regard to 
the twenty-nine L ngayet cases, four Reddi Lingaye and four Shepherd 
(Dnaugar) cases, in all thirty-seven instances, and excluded from c msidera*. 
tion fourteen oases in all (I) the seven Brahmin cases, one Hatgar, ono 
unknown caste, and the five instances coming from parts of the country 
other than the southern districts of the Presidency, to which alone tbese- 
inquiries have been confined. As the result of these inquiries we 
find that the custom of giving an only son in adoption has been satis" 
factorily proved in ninete^'n Lingayet instances (2), three [453] Reddi (3),. 
and three Dhangir cases (4), making in all twenty-five instances in favour 
of the alleged custom, while it has not been satisfactorily established in 
ten Lingayet, one Reddi, and one Shepherd case, making in all twelve 
cases (5). Plaintifl’s failure to prove his allegation in the^^e twelve cases 
is not a matter of much surprise, for that failure is chiefly due to the 
length of time that has elapsed since many of these adoptions occurred, and 
to the general difficulty of proving any positive allegation under the cod-» 
dibions imposed by law about the admission of relevant evidence, and the- 
exclusion of secondary evidence. In only two or three out of these twelve 
cases, the failure was due to the fact that the evidence negatived the 
allegation of an only son. This sort of suspicion does not rest on the 
other cases, in which the failure was due to the length of time that bad 
elapsed, and the absence of direct evidence This disposes of tbe bye* 
issue about the hearsay and tbe doubtful character of the evidence in sup* 
port of the allr'ged custom of the adoption of an only son. Tnis objection 
applies only to twelve out of thirty-seven oases in all. 

Tbe next point to be considered relates to the inquiry how far ibesa 
twenty-6ve cases of the proved adoption of an only son can he explained 
on the ground that the adoption was by an uncle of his nephew in the 
dwyamushyayana form, which is permitted by the Shastras, and which 
cases, therefore, cannot be held to prove the allegf d cus om. Defendants* 
counsel himself suggested in all only eleven eases of this kind out of the 
entire list, viz.. Nos. 6, 9, 25, 35, 46 being admitted by plaintiff’s 
vakil to be adoptions of nephews by uncles, and 2, 7, 10, 27, 37, 

(1) 11, 28. 30-34. 36. 43. 47-61. 

(2) 3. 5, 7. 9. 10, 12 15, 17, 19, 20, 22, 24. 26, 27. 29, 45. 46. 

(3) 1. 2. 8. (4) 18, 44. 42. (6) 4. 6, 16. 21, 23, 26,35, 87, 38, 39, 40. 41,- 
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38 being named by defendants’ counsel, but not admitted by plaintiff’s 1894 
pleader. Out of the eleven cases named by defendants’ counsel, June 20. 
■we have found it necessary to exclude instances Nos. 6, 25, 35, 37 as ^ 

being cases where the adoption was not satisfactorily proved. This Appel- 
deduction leaves only seven cases, 2, 7, 9, 10, 27, 38, 46, as the cases late 

that we have still to consider in this connection. Out of these seven cases, CiViL. 

in only one case, No. 46, has plaintiff’s pleader admitted that the adopted 
son has inherited, or has a right to inherit, both his natural father’s and « ° 
adoptive father’s property. Of the [454] other six cases. Nos. 2, 10, 38 
are clearly not cases of nephews adopted by uncles. Nos. 7, 9, 29, as 
also Nos. 27, 8, 18, 42, 43, as shown above, are cases of adoption by 
uncles, but these adoptions were obviously made by separated uncles. It 
was open to the defendants to prove that the son had inherited in both 
families in these cases. In the absence of such evidence, it is not strictly 
necessary to discuss the question raised by defendants' counsel, at it does 
not affect seventeen out of the twenty-five cases we have held as being 
satisfactorily proved. 

We may, however, observe, in pissing, that the defendants counsel 
sought to give an unwarranted enlargement to the doctrine of dwyaviushya- 
yana when he urged that it covered not only the cases of brothers sons, 
but brothers' grandsons also. This enlargement was sought to be justified 
by the analogy of the rule of Hindu law by which the existence of a son. 
grandson or great grandson bars the way to adoption. This analogy, 
however, is too far-fetched to bo readily accepted. The original choya- 
mushyayana son was a relic of the Niyoga form and as such this older 01 
son is prohibited in Kuliyuga {West and Buhler (3rd Ed.), p. 879). 
Dwyamushyayana of the second and more modern form is still permitted, 
but Rao SabebMandlik has stated in his work that he had not come across 
such adoptions in this Presidency (p. 506). Steele also (p. 183} has stated 
that such adoptions seldom take place. The Madras Sadar Divani 
Adalat came to a similar conclusion in 1859. On the other hand, the 
learned authors of the Digest state that this form obtains in southern 
dictriotsof this Presidency (West and Buhler (3rd Ed.), p. 89°). and 
Steele also refers to certain castes where it is still in vogue (p. 385.) 

The Judicial Committee of the Privy Council has recognized the exist- 
ence of this form in the North-West Provinces : and there are aEo some 
Bengal cases to the same effect— Woowa Daee v. Gokoolanund Dass (1) . 

The presumption in the case of an adoption by a united brother would 
certainly be in favour of the son adopted being the son of two fathers. INo 
such presumption can be made in the case of separated brothers, for the 
dwyamushyayana is not equally effective a:^ the Dattaka son to ^ 

spiritual salvation of the person adopting — Srimati Vey v. l J 

Gokoolanund Dass (D— as also of his natural father (West and Buhler 
(3rd Ed.), p. 899). It is, thus, not difficult to understand why this form 
of adoption should have become generally, if not altogether, obsolete in 
this Presidency. Even if it still exists, the best test of it is either the 
proof of a special agreement, or evidence to tbo effect that the son inherit- 
ed. or has a right to inherit, in both families. There is no such proof of 
agreement in the oases relied upon, and only one or two instances 
cited where the son appears to have succeeded to the estates of both his 
father and uncle, who apparently were united. On this bye-issue accord- 
ingly, we find that the large bulk of the instances adduced on plaintiff s 
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behalf are not touched by this ground of exclusion, and that for the 
purposes of this suio we may safely leave it out of consideration, except in 
regard to, at the roost, two out of the twenty-five cases in which the 
custom of the adoption of an only son has been satisfactorily proved. 

We have next to consider how far the twenty-five instances of the 
adoption of an only son satisfactorily proved to have occurred as facts 
among Lingayets over a large part of two districts of Bijapur and 
Dbarwar, during a period of seventy-five years or more, can be held 
sufficient to prove the validity of the alleged custom as one which the 
Courts are bound to give effect to. In this respect several considerations 
have to be borne in mind, (a) The prohibition of the adoption of an only 
son, is not a generally recognized part of Hindu law. Neither the Sanskrit 
text writers, nor their English translators, are unanimous on the point, 
Sbrinatb Jagannatb, Vijnyaneshwarand Mayukha range as authorities on 
one side, and Nundapandit and Kuber on the other. Similarly, Strange, 
Ellis and W. Macnaghten are on one side, and Colebrooke and F. 
Macnagbten on the other. (&) The Madras and Allahabad High Courts 
have interpreted the texts of Caunakaand Vasishta, on which the prohibi- 
tion is mainly based, as commendatory only, and nob directory, and held 
that the act of giving an only son is injurious to the giver, but does 
not affect the validity of the gift — Ghinna Gaundan v. Kumara 
Gaundan (1), Hanuman Tiwar iv, Chirai (2). The Bombay and [456] 
Calcutta High Courts have interpreted the texts more strictly, ic) But 
even in Bombay and Bengal, the current of authorities down to very recent 
times was in the opposite direction — Huebut v. Govindrao (3) ; Vishram v. 
Narainrav (4) ; Lakshmibai v. Ganpat Moroba (5) ; Mhalsabai v. Vithoba 
by Sausse, C, J., and Hebberband Forbes. JJ. (6) : a.nd Sreemutty Joymony 
V. Sreemutty Sibosundry (7). The first Calcutta decision to the contrary 
is reported in Raja Dpendra Lai v. Srimati Rani (8), and was followed 
up later on in Wooina Daee v. Gokoolanund Dass (9). 

On tbe Bombay side, the first case “ questioning the correctness of 
the previous decisions” was decided on the Original Side of the High Court, 
and was reported in Bhaskary. MahadevilO). The doubt therein expressed 
was confirmed in Lakshmappa v. Ramava (11), but the Court did not 
pronounce its final judgment on tbe point even in that case. Next came 
the Full Bench, bub unreported Lingayeb, case of 1879 in certificate 
proceedings, and finally the Full Bench decision in Waman Raghupati v. 
Krishnaji (12). See also Dada v. Appa (13) ; Hanamagowda v. Ranama^ 
gowdail^). The Chief Justice Sir C. Sargent admitted xnWaman Raghupati 
V. Krishnaji that until 1875, with the exception of Bhaskarv. Mahadev{10)t 
the currenfof decisions, both of the Sadar Divani Adalat and of the High 
Court, was in favour of not setting aside such an adoption. These Full 
Bench decisions of 1879 and 1890 must of course be held to have settled 
the general law in this Presidency, but tbe fact, that the law was regarded 

se or nearl^r s years (1820 — 79), cannot be lost sight 
of in judging of the weight and character of the evidence required to 
prove an alleged custom, contrary to the law as now declared, but in 
conformity with the law as previously enforced, (d) The Lingayefe 


(1) 1 M.H.C.R. 54. (2) 2 A. 164. 

(4) 1 Morley 24 = 4 S.D.A. R. (1867). 26. 

(6) 7 B.H.G.R. Appx. 26. 

(8) 1 B.L.R. 221. (9) 3 C. 587. 

(11) 12 B.H.O.B. 364. (12) 14 B. 250. 

(14) Cross 8. A. No. 1007 of 1669 and No. 37. 


(3> 2 Borr., 83. 

(6) 4 B.H.O.R.O.C.J. 161(161). 

(7) 1 Folton’s Reports. 76. 

(10) 6 B-H.O.R- 0.0. J. 1. 

(18) P.J. (1885), p. 111. 
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oommunitiy may well be supposed to have first received notice in 1879 of the 
[ 457 } change of views in the interpretation of the texts and it appears 
Irom plaintiff’s printed statement in this case that, so lata as 1876, the 
High Court affirmed on other grounds a Lingayet adoption of an only son. 
and no objection was raised in the course of that dispute on this ground. 
The presumptions, therefore, are all in favour of, and not against, such a 
custom or usage having been recognized by all parties as obligatory, more 
especially when it is borne in mind that in the neighbouring Madras 
districts, the law, even after 1868 and 1879, was declared to be in favour 
of such an adoption, not only among Shudras — l^asudcvan v. The Secte- 
tary of State for India (l), but even in the case of Brahmins. Ce) The 
Bombay High Court itself has recognized a custom about the adoption 
of daughters’ sons in the neighbouring Brahmin communities such as the 
Saraswats — Gowri^, Shivarami^ — andHaviks of Kanara Devarshanbhag 
v. Devappa (Appeal No. 36 of 1881 decided on 3rd May, 1882) at the 
same time that it laid down the law to be otherwise for Brahmins generally 
elsewhere. This High Court has thus recognized an essential difference 
between the customary law of Maharashtra and Carnatic. 

(/) The binding force of custom as law was discussed in Tara Ghana v. 
Beeb Bam (3)‘ and it was there held that it is nob the act or om ission of 
the parties, but the recognition by the Courts which makes customs valid 
and obligatory. In conferring or withholding this recognition, the 
reason of the Shastra prohibition must never be lost sight of by the 
Courts, when applying and interpreting Shastra texts. The Lingayets 
are admittedly a heretical sect, and are not subject to Brahmin religious 
laws, and repudiate the Shastras in the matter of the obligatory character 
of funeral rites and sferad^/ius on which Brahmins lay so much stress. 
The exceptional character of the Lingayets in this respect has been recog- 
nized both by the Madras and Bombay High Courts— Kodutht v. Madu {^} 
Virasangapa v. Budrapa (5) ; Gopal Narhar v. Hanmant Ganesh (6). 
The liberty of widow re-marriage, and even of wife re marriage, has 
[498] been allowed to this Lingayet community, and so has the adoption 

of daughter's and sister’s son been sanctioned among Lingayets on 

account of their status as Shudras — Mhalsabai v. Vithoba%o{7) ; Gopal v, 
Hanmant. Bearing all these considerations in mind, we feel satisfied that 
the evidence of the alleged custom among Lingayets furnished on plaintiff s 
behalf, unrebutted as that evidence is by any attempt of the defendants to 

adduce a single case to the contrary, their evidence bemg mostly of the 

nature of opinion evidence, is sufficient both in quality and quantity bo 
justify UB in finding the custom to be a valid custom. 

(g) Some of the decisions in regard to the proof of custom may be 
briefly referred to here. In Vay idina da -v. Appu iQ) the custom arnong 
Brahmins of adopting daughter's and sister’s sons was affirmed precisely 
on the same sorb of evidence as wo have reviewed here. More evidence 
is rigorously exacted when it is sought to prove an alleged family custom— 
Suriya Ban y. The Baja of Piltapur (9) . In Virasangappa v. Rvdrappa (5). 
a custom of wife re-marriage among Lingayets was affirmed. Ip Mirabivz 
V. Vellayanna (10) the difference between custom and practice is thus set 
forth : “Practice may be more or leas common, but it does nob become 
a oustom unless it is consciously accepted as having the force of law. 
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In the present case, tbe numerous acts of official recognition, and the 
absence of disputes, and tbe conduct of defendants themselves (Ex. 82), 
show clearly that the custom set up in this case is not a mere 
practice, but was recognized to be an obligatory custom by the 
people concerned, and by tbe authorities. A Bobra Brahmin custom 
of adopting a sister’s son was similarly affirmed by the Allahabad 
High Court in Cham Sukh Ham v. Parhati('i). The Lingayet custom 
to tbe same effect was affirmed in Gopal Narh-dr v, Ranmant Ga7tesh{2), 

In order to prove a custom of Kboja inheritance according to rules of 
Hindu law, it was laid down by the High Court that " the mere opinion 
evidence of elderly persons in its favour was not sufficient. Specific 
instances must be proved where it has been observed and followed — 
liahimathai v. [459]Hirduj (3). Tbe peculiar succession of dancing girls 
bv force of custom was affirmed in Tara Naikin v. Nana Lakshman (4). 
Tbe custom of Jains to adopt a daughter's son in opposition to the ' 
rules of Hindu law, which generally applied to them, was upheld by the 
Privy Council in Sheo Singh, v. Mussamat Dakho (5). Tbe reasons given 
in that judgment for departing from the general law apply with equal, 
if not with still greater, force to the Lingayets. It was stated in this 
judgment, quoting from the judgment in another case of Sir E. Perry, 
that if a custom is proved to exist for a time whereof tbe memory of 
man runneth not to the contrary, if it is not injurious to the public 
interests, and if it does not conflict with the express law of the ruling 
power, such custom is entitled to have the sanction of the Courts’* 
(Perry's Oriental Cases, p. 110, judgment in Khojas and Memons case; as 
also ..46ra/iam’s case. (6) The judgment of the Privy Council went onto 
state *' that the general rules of Brabminical law cannot be justly made 
to override well-established local and caste custom, especially when (as in 
the case of Jains and Lingayets) the ratio decidendi is inoperative.” 
Lingayets like the Jains do nob revere the Shastras, and their views of 
religious efficacy differ widely from those of the Brahmins. 

On the whole, therefore, we feel satisfied that tbe evidence of the 
twenty-five proved instances in this case is sufficient to show that tbe 
custom of the adoption of an only son is an immemorial, invariable and 
recognized custom among the Lingayets in the southern districts of this 
Presidency, and that that it has been so affirmed both by Native and English 
rulers, and that in the present case it cannot be justly urged that the in- 
stances adduced are only breaches of a generally received law, and that they 
are nob sufficient to justify this Court in affirming its validity. Not a single 
case was shown on defendants’ behalf where an adoption of an only son by 
the Lingayets of these parts was disowned or repudiated by the people, or 
by their rulers, Native and British, In the Poona, Satara and Sbolapur cases 
referred to above, the custom was neither alleged nor disproved. Those 
instances, therefore, cannot be allowed much weight in this case as disproving 
1460] the alleged custom. Of course it has never been contended that 
every person adopting a child was bound to adopt an only son. Oases 
of adoptions of one out of many sons will naturally be more numerous, 
but this preponderance by itself will not invalidate the adoptions of only 
90ns, when the custom was properly proved. 

The question of estoppel was not much pressed in argument on 
either side, and in the view we have taken of the merits, it is not 


(2) 3 B. 273. (3) 3 B. 34. 

(5) 5 I. A. 87. (6) 9 MJ.A. 195 (239). 


(1) 14 A. 53. 
(4) 14 B. go. 
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necessary to go into that inquiry. On the whole, we are satisfied that the 
instances adduced cover a long range of time and place, and are proved 
by satisfactory evidence, and that they justify this Court in deciding in 
plaintiff’s favour on the principal point in issue between the parties. 

The finding recorded above on the point of adoption disposes of ’-be 
first six contentions raised in the memorandum of appeal by the defend- 
ants. The next four contentions in defendants' appeal, and all the cross- 
objections urged by the plaintiff, relate to the question of property. 
Plaintiff claims the whole of the moveable and immoveable property as 
belonging to the estate of bis adoptive father, the deceased Shivangauda ; 
and this claim was allowed by the lower Court, except in respect of 
the immoveable property included in the deed of gift, Ex. 113, executed 
by Shivangauda in favour of his daughters, defendants Nos. 2 and 3. 
Defendant No. 1 contended that she was the owner of a portion of the 
moveable property (four ornaments worth Rs. 281*8, Ex 35) as being her 
stridhan, and that another portion (a cash sum of Rs. 1,128) was hers 
because it was given to her by the deceased Shivangauda for her main- 
tenance, and that generally she was the heir of Shivangauda in respect 
of the moveable and immoveable property not owned by defendants 
Nos. 2, 3, 5, or not bestowed on them in gift by Shivangauda. Defend- 
ants Nos. 2, 3, 5 confined their contention chiefly to ibe moveable 
property nob claimed by defendant No. 1, and this property amounted 
to Rs. 7,863-2-6 in cash, and 115^ tolas in weight of gold ornaments, 
and 121 tolas of silver ornaments, besides pots, furniture, grain and cattle, 
Ex. 36. Plaintiff on the other hand contended that the deed of gift, 
Ex. 113, was invalid, and not binding on him. Such being the respective 
contentions [461] of the parties, the sub-issues involved in this part of 
the inquiry involve the following questions : — 

C) Whether the deed of gift, Ex. 113, was valid and binding on the 
plaintiff ? 

(2) Whether a portion of the moveable property, the four ornaments 
claimed, belonged to defendant No. 1 as her stndhan ? 

(3) Whether the cash sum of Rs. 1,128 belonged to defendant No. 1 
as having been given to her for her maintenance ? 

(4) Whether the rest of the moveable property, cash, ornaments 
&c., belonged to defendants Nos. 2, 3, 5 ? 

As regards the first bye-issue, we see no reason to differ from the 
lower Court in the view it has taken of the same. Reading together the 
two deeds, the adoption deed (Ex. 112) and the deed of gift (Ex. 113), it 
is obvious that as they mutually refer to each other, and both wore 
executed on the same day, they were really par'^s of one and the same 
transaction. The adoption deed states that plaintift was to have the 
whole of Shivangauda's estate, except the property which he assigned in 
gift to his daughters in the deed, Ex. 113. The deed of gift similarly 
refers to the adoption of plaintiff, and Shivangauda gave thereby the 
house occupied by himself and 7 jirait lands with trees to bis daughters. 
Both deeds were written and attested by the same writer and witnesses 
(Exs. 102, 103, 104, 109, 110, 255. 277. 278), and were executed on the 
day and registered together, Exs. 82, 83, 84. It was admitted on 
respondent plaintiff’s behalf that, if the gift had been made prior to the 
■ Adoption, no valid objection could have been urged, but that even half an 
hour's difference would have made it invalid as against the plaintiff if 
executed after the adoption. The Registrar’s evidence, Ex. 84, however, 
■ehowe that both the deeds were registered together, and the other 
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evidence, both plaintiff's and defendants’ witnesses Nos. 102, 103, 104,. 
110, 255, 277, 2/8, shows that they were simultaneously executed, and 
formed in fact parts of one and the same transaction. Respondent’s 
objection must, therefore, fail. There is nothing to show that, like some 
other property expressly stated to be ancestral, the house and lands 
mentioned in the deed of gift [462] had been inherited as ancestral 
property, and were not acquired by Shivangauda. As between the parties 
to the suit, be must, therefore, be held to have a full right to dispose of 
these his acquisitions. The consideration was a good one, seeing that the 
donees were his daughters, and would have bean his ultimate heirs, if he 
had not adopted plaintiff. The property given in gift was, moreover, only 
a small portion of the entire estate. Plaintiff’s natural father did not 
indeed expressly assent to the deed of gift, but as he was a party to the 
deed of adoption which referred to the deed of gift executed along with 
ifc, the case falls under the category of conditional adoptions which are 
allowed by law. We must, therefore, overrule respondent’s conten- 
tions on this point, and hold that the deed of gift in favour of defendants 
JNos. 2 and 3 was valid, and binding on plaintiff. 

As regards the next two sub- issues,' ifc is to be noted that defendant; 
JNo. 1 claimed a gold sargi, gold bracelets, silver tolhandis, and silver 
gundgudigt, as her stndhan, and she claimed Rs. 1,128 out of the cash as 
having been given to her by Shivangauda for her maintenance, Ex. 35. 
bbe also claimed to be the owner by right of heirship of the remaining 
property so far as it did not belong, or was not given, to defendants Nos. 2 

heirship must be disallowed, as plaintiff, and 
not the defendant No. 1, is the heir of Shivangauda. 

*♦■ • ornaments claimed as siridkan, and about the cash sum, 

It IS to be noted that in her deposition. Ex. 227, defendant No. 1 claimed to 
have received the ornaments and Rs. 1,000 in cash (in place of Rs. 1.128 
men loned in fche written statement), and she claimed to have received tbU 
doubJe gift one month before her husband’s death. She did not rest her 
c aim upon any reservation made by Shivangauda for her maintenance at 
e ime of plaintiff s adoption. It is true that fche deed of gift contains a 
statement that the moveable property was retained by Shivangauda for 
IS own and his wife s maintenance. There is, however, no specification 
0 0 value of the property so retained, and there is no similar reservation 

m the contemporaneous deed of adoption, which makes plaintiff bis heir 
in respect of ail the property not included in the deed of gift. The oral 
gift L463J alleged to have been made one month before his death by Shi- 
vangauda is not referred to in either deed, though these last were executed 
within nfteen days before Sbivangauda’s death. Defendant No. 5, more- 
over contradicted defendant No. 1 openly, for he stated that fche gift of 
Rs. 1,000 was made by Shivangauda twenty or thirty years ago. Ex. 202. 

IS admitted by defendant No. 1 herself that there were no witnesses 
present at the time of fche gift. The oral evidence on this point on defend- 
ant s behalf is thus entitled to no weight. 

■\T plain that the alleged oral gift is not proved, and defendant 

iNo. 1 has DO right as against plaintiff either to fche cash sum of Rs. 1,000, 
or to the four ornaments, claimed as stridhan by her. The yadis, Exs. 10, 
lb, show that, in this case, attachment before judgment was made at the 
instance of fche plaintiff, and Rs. 8,991-6-9 in cash, about Rs. 3,650 worth 

^54-8-0 worth of silver ornaments, and about 
Ks. 320 worth of other property, including utensils, grain and cattle, &o- 
in all property worth about Rs. 13,000, was attached on two occasions 
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The bailiff’s report shows fchafc defendants made away with some other 
property. The attached property was, moreover, subsequently returned 
back to the defendants after taking security from them for an equivalent 
amount, and defendants will have to account to the plaintiff for the value 
of the same. Defendant No. 1 has no doubt a right to be suitably main- 
tained by the plaintiff out of her husband’s estate ; but till defendants 
have rendered a proper account to the plaintiff of the property in their 
possession, it will not be fair to decide upon defendant No. I’s claim 
for maintenance, and require plaintiff to settle any definite amount on 
her. She set up a specific defence about an alleged oral gift, and failed 
to prove the same. Roth her objections, therefore, about the stridhan 
property and the cash gift must be overruled. 

As regards the fourth sub-issue, which relates to defendants Nos. 2, 
3 and 5, it may be noted that they claim in their written statement to be 
the owners of nearly the whole of the moveable property in dispute, 
excepting the portions to which defendant No. i laid claim. Voluminous 
evidence was given on defendants’ £4643 behalf to prove this portion of the 
olaim. It is to be noted, however, that nearly all the witnesses who gave 
evidence in defendants’ favour on this point gave evidence also against 
the alleged custom of adoption. These witnesses come mostly from Nare- 
gal, where the parties reside. Defendants’ witnesses on this point were 
Nos. 255, 256. 258, 263, 264. 267, 270. 272. 276. 278. 279. 280. 281, 282. 
283, 285, 2S6, 289, 290, 292, 296, 298. 301, 303. 304, 308 ; and bonds, 
Exs. 265, 271, 273, 275. 279, were produced as having been passed in 
defendants’ name. Plaintiff also gave both oral and written evidence to 
prove that all the property in dispute belonged to Shivangauda, and not to 
his daughters. Plaintiff’s witnesses are Exs. 100, 102, 103, 104, 109, 110, 
111, 178, 181, 183, 184, 185, 186, 190, 193, 195, 198, 199. 200, 202, 203, 
206,207 and 302, and the written documents in his favour are 332, 338, 
353, 366, 179, 180, 194, 196, 197, 201, 204, 205. 

After a careful consideration of the whole of the oral and written 
evidence on both sides, we see no reason to disturb the finding of the lower 
Court on this point : (1) If defendants Nos. 2, 3 and 6 were so well off as 
they olaim to be, it was not likely that Shivangauda would have made any 
gift of lands and house to them. (2) At least some mention would have 
been made of this fact in the deed of gift. (3) Defendant No. 3 has been 
a widowed daughter of Shivangauda for many years, and she and defend- 
ant No. 2 and her husband have been to all appearance dependent 
members of Shivangauda’s family. (4) Defendant No. 5 s deposition, 
Ex. 202. leaves little room for doubt that neither he nor bis wife nor her 
Bister were ever in possession of cash and ornaments of their own, as 
stated on their behalf by their witnesses. (5) A few of these witnesses 
themselves. Exs. 255, 262, 292. 293. admitted that the actual manage- 
ment was with Shivangauda, who, according to them, took bonds, and 
Tooeived payments, on behalf of his daughters. (6) The bonds, in 
defendant No. 3*s name, Exs. 265. 271. 273. 275, 279. are few in number, 
and for small amounts. One of the bonds produced was in the name of 
defendant No. S’s deceased husband Appanna, but be was described 
in it as having been a party on behalf of Shivangauda. (7) Defendant 
No. 1 is sister of this [4661 Appanna, and she is mother of defendants 
■Nob. 2, 3, 4, and this relationship accounts for her partiality in favour 
of defendants Nos. 2 to 5, and her assumed ignorance about her hus- 
band's means. (8) Defendant No. 6 admitted that be only billed the 
lands, and that he had no money of his own with him. (9) The census 
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papers, Exs. 338 and 353 — 364, show that fche houses were all entered in 
Shivangauda’s name. (10) The bonds. 177, 180.192,196.197,201,204. 
205, are also in Sbivangauda’s name. Bearing all these circumst-ances in 
mind, we feel satisfied that plaintiff’s witnesses on this point are obviously 
more entitled to credit than those of the defendants. The defendants 
Nos. 2 and 3 aie of course entitled to the property given to them by the 
deed of gift. The rest of the property belongs to the estate of Sbivangauda, 
and tne plaintiff as his heir succeeds to the same, subject to the charge of 
maintaining defendant No. 1, his mother. 

Defendants contended that certain properties did not belong either to 
them or to the estate of Sbivangauda. The evidence of plaintiff's witnesses 
relates to the property generally. If strangers have a claim to any of 
these properties, they will in due course assert the same. It is nob neces- 
sary to inquire into this point further here. 

Jardine, J. — I concur in all the findings on the issues and in most 
of the reasons just given. 

The parties are Kudava Kaligars by caste and Lingayets by religion, 
and dwell at Naregal in the Ron Taluka of the Dharwar District, not far 
from the Nizam’s territory. 

It is now the settled doctrine of this Court, that the adoption of an 
only son is, by the general Hindu law, invalid — Waman Haghupati 
v. Krishnaji (l). The report of that case shows that in appeal No. 1 of 
1879 under Act XXVII of 1860 this rule of law was applied to Lingaveta 
by a Full Bench ; and that an attempt to prove validity by custom in that 
appeal from fche District Judge of Belgaum failed. In fche report of Gopal 
v. Ganesk f2), which determines that fche Lingayets are Shudras. — c/. Vira- 
sanga^a v. Rxidrapa (3), — some account is given of the case oi Kashibai v , 
[466] Nagapa decided in 1828 between Lingayets of fche Sholapur Districb, 
in which the Zilla Court at Poona held the adoption of an only son invalid. 

In arguing on the insrances relied on as proof of custom in the present 
case fche counsel for the appellants asks fche Gourfcfco exclude several on fche 
ground of irrelevancy, they being valid afc Hindu law as adoptions of 
dxoyaviushyayanas or sons of two fathers : Maynos’s Hindu Law, 
5tb Ed., para. 132. The respondent meets this contention with fche fol- 
lowing arguments : 1st, that it is not shown by any cited case or otherwise 
that this form of adoption is still in vogue in fche Presidency of Bombay; 
2nd. that if not obsolete, it extends only to fche son of a brother, and not 
to any other relations : and 3rd, that where the brothers are separate in 
interest, arid there is no proof of an express agreement that the adopted 
son’s relationship to his natural family shall continue, he is not a 
dtuyamushyayayia^^ad so the adoption stands on custom, not on law. The 
appellants reply to this third point that in all cases where the only son of 
a brother, divided or undivided, has been adopted, the law raises a presump- 
tion that fche son is a dwyamushyayana. 

The respondent, who denies that this status exists, relies on the Rao 
Sahab Mandlik’s opinion arguendo at p. 506 of his work on Hindu law that 
this form of adontion is not recognized in this age and a Madras decision 
of 1859, Annamala v. Mungalavi (4), against which, however, there is 
in Mr. Mayne s opinion overwhelming authority — Mayne’s Hindu Law, 
para. 160. Bub in para* 132 of Mayne’s Hindu Law it is said : " It 

seems to be admitted everywhere that there is no objection to fche adoption 
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of an only son, when he is taken as dwyaviushyayana, or the son of two 
fathers.” I’or this text, books and decisions are cited. The form is said 
to be common in the North-West Provinces — Jolly’s Tagore Law Lectures, 
166 It is argued that there is no case in the Bombay Keports. But several 

are mentioned by West and Buhler, 898, 1044, 1045, 1208. The learned 
writers say that from personal inquiries it appears that the dioyarmishyaijana 
son is not at all unusual in the southern districts of Bombay 898, 1045. 
[467] See also Steel’s Law and Custom, 47, 384, 45, 183. The form is 
common in Malabar, though obsolete on the Coromandel Coast Vasude- 
van V. Secretary of State (1). In Nilmadhub v. Bishumber (2), a Bengal 
case, the Judicial Committee of the Privy Council treat the divyamush- 
yayana son as recognized. Also in another Bengal case, Srimati Vma 
Deyi v. Gokoolanund (3). On consideration of these authorities. I am not 
inclined to hold that the dtoyamushijayana son is obsolete in this age in the 
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southern parts of the Bombay Presidency. 

The second question is, whether the adoption of an only son, being 
the son of the son of the brother of the adopter, can. where there has been 
no special condition, be upheld as the adoption of a. dwya’tnitshuayaiKi son, 
so that the instance must bo imputed to Hindu law and withdrawn from 
the evidence of custom. No text has been shown by Mr. Scott bo support 
this argument, nor any decision : it is merely based on the supposed 
analogy between a sou and a grandson, drawn from the fact that the 
existence of either makes adoption impossible — West and Buhlei, J17, 
944. This basis anpears far too slender for us to extend the meaning 
of dwyamushyayana in the absence of any reason ior supposing that the 
brother's grandson would stand in the same spiritual relation to t.io 
adopter as a natural grandson docs according to the Datfcaka Mimansa, 
8, 1, pi. 13. But it appears from the decisions that a stranger may 
become a dwyamushyayana. As is said in 1 Strange Hindu Law, 96, 
“the same double relation may be the result of agreement, at the time 
of adoption, between the adopter and him who is willing to give his son 
for the purpose.” For the formula of giving we may refer to West and 

Buhler, 1134, quoting the Vyavahara Mayukha. ^ . 

The third point is. whether, when the two brothers are separate-i m 
interest, and one of thorn a<lopts the only son of the other, and there is 
DO evidence of a special condition, the son is a dioijamushyayana son 
Hindu law, or whether, as the respondent contends, the adoption auti the 
inheriting in both families must be imputed to the custom. 

[488] The distinction between united and separated brothers is not 
taken by Mayne. who in para. 132 says in general terras that when one 
brother takes in adoption the only son of the other, the double re ationship 
of dwyamushyayana appears to be established without any specia con tac . 
Nor can I find the distinction in West and Buhler nbi supra. A general 
presumption may possibly be drawn from some of the decisions, viz., that 
wherea£i^D^/a 7 n^^s/ly^lya^^a can be given at all, as, e.g., between wo ro ers 
the presumption is that he baa been given as such— West and Buhler. 
1046, note h. The respondent relies on the remarks of the Judicial Com- 
mittee in Srimati Unia Deyis case (3) as authority for making the distinc- 
tion between divided and united brethren. The remarks appear to rne 
applicable on the question of evidence, and shew that the consent of the 
■divided brother is more improbable. No text of Hindu law has been cited 


U) U M. 167 (166). (2) 13 M.I. A. 86 (101). (3) 6 I.A. 40 (50)-3 C. 587. 

313 


BZ--40 



1894 

June 20. 

Appel- 

late 

Civil. 

19 B. 428. 


19 Bom. 469 Indian decisions, new series [Yol. 

as authority for the distinetion ; I find none in the history of the 
dwyamushpayana son given by Dr. Jolly in his Tagore Law Lectures, 1883, 
165, where it is traced to the obsolete custom of Niyoga (see Mitahshara, 
ch. I, s. xj, nor in the rules about dwyamushyayana at p. 318, nor in 
Colebrooke’s Digest. But I think that the remarks in Srimati Uma's case 
do require the Court to consider in dealing with the present evidence of 
adoption between separated brothers such facts as the absence of any 
special agreement, and whether the adopted only son succeeded to property 
in his natural father’s family. (For the Bombay rules on this point, see 
West and Buhler, 898, 1209). But the significance of the presumptions, 
especially those drawn from the ordinary motives of religious Hindus, is 
weakened much when we are dealing with Lingayets, who. as remarked 
by the Court below, attach no religious value to adoption and its ceremonies. 
Mr. Jardine compares this purely civil act of theirs to the adoptions of the 

Jains; it also resembles the Kribrima form of Mitbila— Mayne’s Hindu 
Law, para 95. 

It is admitted by both sides that the instances numbered 6. 9, 25, 35 
and 46, are adoptions of brothers’sonS. The factum and in most cases 
the only sonship are not disputed. The respondent [469] has admitted 
that in cases 25 and 46 the adopted eons inherited in both their natural 
and adoptive families, but denies this as regards the cases 6, 9 and 35. 
But in case 6 we concur that the only sonship is not proved. Case 25 
must be excluded as not being one among Lingayets. I find on examining 
Exs. 74, 160 and 328 that in case 6 there is no evidence on this point, 
nor can it be inferred whether at the time of the adoption the brothers 
were separated in interest. I also do not find this adootion proved. In 
case 9, to which Exs. 161, 166 and 245 belong, the brothers bad separated; 
and as the natural father, Ex. 245, speaks of his elder brother (probably the 
adoptive father) as his heir, it would seem that the adopted son loses his 
rights as such in his natural family. The agreement, Ex. 332, shows that 
when the adoptive father married again, there was a dispute between the 
mothers, which was settled by the adoptive father agreeing that the adopt- 
ed son and each natural son should have equal shares. In case 35 the 
brothers were separate, and the natural father still lives. But we concur 
in excluding this case, as both the natural father and the son, Exs. 494 and 
495, say there was a second natural son at the time of the adoption, 
although Exs. 451 to 453 swear the contrary. We do not think it proved 
that the adoptee was an only son. 

In case 46, though evidence to contradict was given, we are satisfied 
on the testimony of two of Irangauda’s sons, Exs. 428 and 478, confirmed 
by the patil, Ex. 434, and the genealogy, Ex. 377, that plaintiff has 

proved this case and that the two brothers were separate in interest when 
Irangauda was adopted. 

Thus, after excluding cases 6, 25 and 35 as irrelevant to the custom, 

we concur in finding that in cases 9 and 46 the brothers were separate in 
interest. 

The appellants-defendants have declined to admit that the cases 2, 
7, 10, 29, 37 and 38 are not cases of brothers’ sons as the plaintiff avers. 
We concur in holding the only sonship in eases 37 and 38 to'be not proved; 
and that in cases 2 and 10 the adoption was not between brothers. 

[470] The contest then is as to whether the other proved adoptions, 
eases 7 ?nd 29, can be presumed to be of the dwyamushy ay ana. form without 
proof of special condition. I will now examine the facts of all these cases^ 
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Case 2 ooourred about eighty years ago in what was then the Nargund 
State. The factum is proved, and the family is Lingayet. The son of the 
adoptee, Parvatgauda, though living hae not been called. In Exs. 376 and 
369 the fathers of the two fathers bear different names, whieh fact indicates 
that they were not brothers. The word of relationship used in Ex. 3/5 is 
*'purvaj” which includes elder brother, but has also a wider meaning. 
The witness, Ex. 159, is not more specific. We are agreed that this is not 

an adoption between brothers. , , .v j t 

The factum of case 7 is not disputed, and is deposed to by the adoptee, 

Ex 170 who savs the fathers were uterine brothers. But the adopting 

father is not called. Exhibit 74 gives different names to the fathers 

fathers, and Ex. 160 knows nothing. I think we must hold them to be 

brothers, as the plaintiff has not disproved the assertion of tne witness 

without whom the case is not proved. There is no evidence as to whether 

the fathers were joint or separated. u tu 

We agree that case 10 is certainly not a case of two brothers, 

although Ex. 161 says it is. It is clear from Exs 73 and 232 that the 
•woman who adopted was a relation of the natural father ; but neither he, 
not the son, Ex. 168, suggests the brotherhood of the fathers. 

In ease 29 the only evidence is the adoptive mother, Ex. fl, woo 
savs the giver was her - bhava ”, which in Canarese means, according to 
the dictionary, “ husband’s elder brother, wife’s brother, maternal uncle s 
son if older than one’s self.” On studying her deposition I mcline to bold 
that Mudibasapa, the father of the adopted son. ■was her husband s 
separated brother, as the appellants’ counsel argues. 'Th^e act ocouned m 

the Sangli territory of Shirhati about the year 1887. ’The adontion deed 

and othir documents have not been produced : and there is no oacial 
recognition of the act alleged. The facts that a dispute occurred «uth the 
natural father, and that some other son was also adopted [471] and that 
at a private settlement both have been treated as adopted sons, somewhat 
discredit this instance. At the same time it is to be remarked that the 
dispute is not said to have been raised on the question of only sonship . 
and I would, therefore, admit this case as one relevant to the custom. 

As we concur in finding that in oases 37 and 38 the fact of the only 

sonship is not proved, it is unnecessary to deal with “>e“ ^ere. 

The result is that we concur m holding cases 2 and 10 to be Proved 

and relevant evidence of the custom ana not cases of dwya^nushyayan _ 
and in holding case 29 to be like, oases 9 and 46. an adoption of a separa^d 
brother’s only^ son. Case 7 is an adoption of a brother s only son. My 
learned oolle^ue thinks the evidence shows separation : while I am unable 
to form an opinion. The discussion of the dwyamushyayana form thus 

only touches four cases, /. y. , .f 

we find proved and relevant ; in three out of the above four the 

were senarate and perhaps in the fourth also ; all but case 46 ate recent. 

It appeam then that the only point regarding the 

form of adoption which we can be asked to decide is whether 

proof of a special agreement such an adoption between sepaiated brothers 

can be held proved. But 1 am of opinion that it is not necessary for us to 

'dooide the point ; firstly, because, even if we exclude cases 7, 9, 29 and 46 

there is material in the other eighteen proved cases on which we can 

adiudge the question of custom ; secondly, because the religious “ot'ves 

of ordinary Hindus have little influence on the minds of Lmgayets, who 

look on the destiny of their dead ancestors from a different religious 

atandpoint. 
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The learned -Judge below finds that among Lingayets no funeral cere- 
monies are performed ; and be logically infers that, therefore, the salvation 
of the father who gives his only son is not imperilled ; and he holds on the 
statements of the witnesses that he incurs no sin. These findings have 
not been seriously disputed. In discarding the shraddha ceremonies, they 
^semb.e the Jains from whom many of them are believed to be descended- 
We can. therefore, apply to the Lingayets Sir M. E. Westropn's remarks 
r/ic on the Jams in Bknovandas v. Rajmam. “ This circumstance is 
fatal to the existence, amongst that sect, of the principal reason which 
renders adoption almost indispensible to the more orthodox Hirdus when 
they are sonless. the future beatitude of' such “a Hindu depending, accord- 
ing to the prevalent belief, upon the performance of his obsequies, and 
payment of his debts by a son as a means of redeeming him from an 
instant state of suffering.” Tbe motive for which a Liogayet adopts is the 
perpetuation of the the name and family, recognized by Westropp, C. J., 
m Bkala v. Parbhui.2). Now, it appears that tbe views of tbe Court below 
are confarmed by the interesting accounts of the tenets and practices of the 
^ingayets found in the volumes about Bijapurand Dharwarin Mr. Jamas 
ampbell s Gazetteer. These were respectively supplied by Mr. Cumine 
of the Civil Service and Eao Bahadur Tirmalrao Venkatesh whom wa 
remember as an experienced Judge, well informed about the locality, 
Ibe latter reports : As regards the future state. Lingayets believe 
that the wearers of the fingr are not liable to transmigration. Accord- 
ing to his conduct, a Lmgayet after death is sent either to heaveu 
or to hell and where be is sent there he stays. The Lingavet belief that 
none of the house spirits can come back, frees them from one great section 
of the Biahmin ritual. They have no offering to the dead of sesamum, 
sacred grass, burnt sacrifices, new moon and full moon rites, and pourings 

after-death rites the Lingayets agree with 
the Jams dl. Mr. Cumine contrasts the tenets with the practices in his 
philosophic discussion and comes to the same oninion : “ that the dead 
Lmgayet goes to Shiv s heaven seems to be a practical belief which has 
gieatly reduced the rites to the dead and probably the fear of spirits” (4). 

1, „ 1 ..... „ .3 . .1 * ^?ur cases may more reasonably 

bo imputed to the influence of the alleged custom than to motives of religi- 

oustoiT ' °° considering the evidence I would impute them to the 

I see no reason to exclude the cases where adoptions occurred since 
^e pre.spnt suit began. Nor for excluding the cases arising [473] in 

lot i f of any reason to suppose that the Hindu 

Indian States differs from that of the neighbouring British 

Indian districts. Of. Shivji v. Datu (5). 

of nrnvfnTfi!^“’r‘°® evidence it may be remarked that the burden 
and C-TrlnM® custom by clear and unambiguous evidence, to be ancient 
d .nvariable lies on the plaintiff under the rulings of the Privy Council— 

fo irrand'-" j "satisfactory proof of uLge, 

commL nn '“Tk ‘’‘ y "Peo ie P>-actica, as to show that it has by 

paSar famT ‘>’0 established governing rule of the 

UDon whilTb “ f ® ‘ country, and the course of practice 

upon which tbe custom rests must Dot be lef t in doubt, but be proved with 

(1) 30 B.H.O.R. 241 (262). (21 2 B 67 

(4) Vol. 23 Bom. Gaztr. 227. 229 (236). * 
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oorbainty ^’—Sivanananja v. Muttu Ramalinga (1) : Shidhojirao v. Naikoji- 
rao(2) Ifc is to specified instances that the Court pays most attention— 
Bhagvandas v. Bajmalid). and it is unsafe bo act on mere opioions of w^aes- 
ses—Eahimatbai v. Hirbai (4) ; Casumbhoy v. Ahmedbhoy (5). The Court 
beiow has applied these rules and found the custom proved by specifaocl 
instances. It says : "On the whole, it appears that the defendants 
witnesses are not very serious in asserting that there exists no custom 
of adopting an only sou. They cannot cite instances of such adoptions 

having become null and void amongst the community.” 

It DOW becomes the duty of this Court to determine whether the 
specified instances outweigh the opinions of witnesses adverse to the 
custom, as the Subordinate Judge has held. We must examine each 
instance before giving our decision. We arc of opinion that the defendants 
witnesses have not proved any instance of an adoption of an only son 
being disallowed or even seriously disputed. Most of teem come irom 
Naregal. to disprove the factum or some other point alleged by the plaintitl. 
The Judge below is right in disbelieving their denial oi the custom. ^ As 1 
have already noticed, they cannot seriously suppose that the Jesue 
salvation from hell moves Lingayets at all. or ^e dogma 
hell named Put is any part of their creed. One [474] witness. Ex. 296, 
tries bo make out that one such adoption was disflllowed m tne M^ras 
Presidency. But he must be ignorant of the decision of the Madras High 
Court in Narayanasami v. Kuppmomt (6J which recognizes the adoptions 
of only sous as valid. It is admitted that the instances numbered 30 to 34, 
36 and 43 relate to Brahmins. We exclude them as not relevanUo the 
custom of so different a people as the Lingayets ; and until the right of the 
Brahmins in the Dharwar and Bijapur districts to adopt only sons is 
established as a custom, it is as likely as not that these seven instances are 
infractions of the Hindu law as interpreted by this Court. 

The two instances of Hatgars or weavers numbered 11 and 15 “USt 
next be considered. The Comb has been referred to Vol. 22 and 23 ot 
Campbell’s Gazetteer, the volumes about Dharwar and Bijapur, pp^ Ibo an 
267. respectively. People of this casbo have m their ba^ts and worship 

resemblances to both the Brahmin and L.ngayeb forms of 
is said that " though they have an hereditary feud with the tru^e 

half of them have gone over to Lingayetison 
to feel its influence ’’-Vol 22. 268. In ^ 

son, savs plainly that he is not a Lingavet , an ^ i ar (-0 ua that 
witness 167, does nob comradict him. It is. there ore, f ° ^ 

case 11 is not relevant. Case 15. about which witness 167 gives vague 

evidence, appears to us relevant. , , 

Case 28 is objeoted to by the appellants as irrelevant. beoauM there 

iB no proof nor intlieation that the parties were Lingayets. Bat the 

questions put to the one witness examined. Lx. 70. Lste 

to Lingayet eases. The order. Ex. 351. gives no indioa ion ol 
n, as appears, the adopters were Deshpandes, it would have been easy 
for tlia appellaots to produce evidonee ahour, tlietr religion, or to ha 
asked witness 70 if they had any doubt. We, inerefore, admit case 

The four iustanoes. Nos. 18. 41. 42 and 44, occurring among 
shepherds (called Dhangeis in Marathi and Kurubas m Lanarese) 

disputed on similar grounds. 

(1) 8 M H.O R. 76 on npoepl »o=I4 M I. A. 570. (2) 10 B.H.C.R. 228 (234). 

(8) 10 B.H.C.R. 241 (2Gij. ^ ^ g 

(6) laB. 28C (302). 
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1894 [476] In case 18 no question was put about religion to the only 

J PNE 2 0 , witness, Ex. 171. We have been referred to the Gazetteer volumes, 

Appft I^harwar, 180, Bijapur 121, The Bharwar writer does not treat the 

Kurubas, who number 87,800 in that district, as Lingayets at all, as 

LATE appears from the table at p. 103, though he styles the Kuruba Gurus as 

Civil, half Lingayets. These Gurus seem to be what are known as Vaders in 

19 B~428 The Bijapur writer says at p. 123 that the Kurubas 

are Brahminicat Hindus. Neither does be include this great caste 
numbering 91,786 in Bijapur District in his tables of True. Affiliated and 
Half Lingayets. In the full notice of the Kurubas in the Telugu country 
written by Dr. Buchanan in the early part of this century (Journey into 
Mysore and Canara, Vol. I, p. 395) there is nothing distinctive to show 
that they are Lingayets ; and another reference made bv Mr. Ghanasham 
for the respondent (8 Bombay Eoyal Asiatic Society’s Journal, 74) only 
shows a story in the Basava Parana, one of the Lingayet sacred books, 
in which a shepherd appears as an adorer of the linga. 

In case 41 the only evidence that the parties were Lingayets is a 

statement of a collateral, Ex. 510, that although he is a Kuruba he follows 

Lingayet tenants. In case 42 there is nothing whatever in the evidence, 

Exs. 442 bo 445, 347, 517 and 536 to show that the parties were Lingayets. 

In case 44 from the Navalgund Taluka of the Dharwar District the 

evidence is Exs. 349, 438 to 441, 515, 526 to 529 and 538. In Ex. 438 

the son of the adopted son says that the Kurubas of his neighbourhood 

follow the religious tenonts of the Lingayets. Bub the kulkarni of his 

village Ex. 440, a Brahmin called by the plaintiff throws doubt on the 

statement by pointing out that the Kurubas eat flesh, which he says is 

contrary to Lingayetism ; and witness 438 says himself that Lingayets do 

not dine or intermarry with them. The Kurubas in Dharwar District 

eat the flesh of sheep, fowls, hare and deer, but not of kine or swine 

(Gazetteer, Dharwar, 181). There is a class of shepherds called Hande- 

Vazirs or Hande-Kurubas separately described in Gazetteer, Bijapur, 244, 

and mentioned in the accounts of the Kurubas. These are real Lingayets, 

and ic is stated that they have left off meat and liquor. The Vaders or 

Kuruba Gurus, who are the ecclesiastics [176] of the non-Lingayet 

Kurubas, appear to recognize a Lingayet superior. Bub the writers of the 

Gazetteer class these ecclesiastics as half Lingayets ; and it appears that 

unlike the laity of either division, these Vaders eat no flesh and wear the 

linqa. — Gazetteer, Bijapur, 123. But these differences, though striking 

to the casual observer, are nob a test enabling us to say whether or nob a 

Canarese tribe has gone over to Lingayetism— Gazetteer. Dharwar. 102, 

106 ; Bijapur 219. “In the norbhen districts, in Poona, Satara, Kolhapur 

and Belgaum, the Lingayet faith is declining, and many Lingayets are 

adopting Brahmincal ways of worship, ceremonies and gods. On the 

Other hand, in Bijapur, in Dharwar and in parts of southern India, 

Lingayetism appears to be gaining ground" and getting converts from 

Brahminical Hinduism as it originally did from among the Jains, whose 

religion it in many respects resembles. On the whole I think case 44 

must be excluded as not shown to be relevant, the ouws being on tha 
plaintiff. 

I am of opinion, on the evidence, that cases 18, 41, 42 and 44 are nob 
relevant to the issue of custom, it not appearing that the parties were 
Lingayets ; and the presumption being in the present state of the Kuruba 
community that the Kurubas have not gone over to Lingayetism. 
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The cases 1, 2, 8 and 25 occurred among the people sailed Raddis or 
Radders (Gazetteer, Bijapur, 145 ; Dharwar, 141). The Gazetteer shows 
that, excepting the divisiou called Namad, these people are Lingayets. In 
the cases 1, 2 and 8 the witnesses make it clear that the parties were 
Lingayets. The only witness in case 25, Ex. 245, says that it occurred in 
his own village when one elder and divided brother adopted the only son 
of his brother, and that the adopted son has inherited in both families. 
This witness is explicit on every point and must be believed when be says 
that the son is not a Lingayet. Case 25 must, therefore, be excluded. 

Cases 47 to 50 must be excluded for more reasons than one. The only 
evidence of them consists of affidavits, Exs. 384 to 387, made in appeal 
No. 1 of 1879, in which the High Court decided that the rule of Hindu law 
prohibiting the adoption of an only son applies to Lingayets. The present 
defendants filed [477] these affidavits in order to show that they had not 
convinced the High Court. They cannot be used to prove the plaintiff’s 
case, as there has been no opportunity in this suit of cross-ouestioning the 
deponents. Moreover, cases 48, 49 and oO are irrelevant, as there is 
nothing whatever to show that the parties were Lingayet, and tbe names 
suggest Brahmin and Maratha lineage. Case 47 is irrelevant, as the issue 
in the present case only relates to the Carnatic and not to the country 
where Poona stands amid a population not Canarese and Dravidian, bub 
Maratha and Aryan. 

Case 51 is baaed on Exs. 368, 371 and 374. Ex. 368 is P. J-. 1882, 
p. 294, following which the District Judge of Satara held further inquiry, 
and in his judgment found on the evidence that the adoption of an only 
SOD was valid by custom in the country round Tasgaon in the Satara 
District. The parties were Lingayets. We exclude the case as coming 
from a different part of the country, hardly within the Carnatic. The 
final judgment of the High Court, P. J., 1885,111, was based on other 
grounds. 

It may here be mentioned that the Advocate-General drew attention 
to the fact that in a case where the Assistant Judge of Bijapur held the 
adoption of an only son of a Lingayet invalid, no plea that it was valid by 
custom was raised. See Cross Appeals 1007 of 1889 and 37 of 1690. It 
appears from the original judgment, in Canarese, of tbe Bagalkot Court that 
the Judge found that whan the son was given he was not an only son. and 
the postponement of the ceremony which occurred after all his brothers 
had died did not invalidate it. That Judge held tbe case to be an excep- 
tion, outside of the prohibitory rule. The Assistant Judge thought other- 
wise and acted on the obitCT dicta in the cases Lakshmappa v. Iiaviava (1) 
and Kashibaiv.Tatia{2). It is not sate under the circumstances to 
speculate why tbe plea of custom was not raised. 

After careful examination of the evidence in the light of the 
ments, we concur in bolding tbe following twenty-two instances to ha both 
proved and relevant 

Oases 1. 2. 3. 5, 7, 8, 9. 10, 12, 13, 14, 15, 19, 20, 22, 24, 26, 27, 28, 
29, 46, 46. 

[478] And the following ten not proved : — 

Oases 4. 6, 16. 21. 23. 36. 37, 38. 39. 40. 

And the following fourteen irrelevant to tbe custom of Lingayets : 

Oases 11. 25. 30 to 34. 36. 43. 47 to 51. 

And though our reasons differ, we agree to exclude case 41. 


(1) 19 B.H.O.B. 864. 


(3) 7 B. 231. 
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We differ on the following instances : — 

Case 17 which I think not proved. _ 

Cases 18, 42, and 44, among Kurubas, nob in my opinion proved to be 


Case 1 occurring in 1887 in the Bijapur District in a family of Lingayet 
Reddis is clearly proved by the natural father and adopting “other, 
witnts--es 159 and 75. The boy is the only son of a divided brother. 
Exhibit 326 F shows that an inquiry was made into the propriety of the 
act by the Revenue authorities, as the right to share in patelki watan was 

involved, and that the Collector solemnly conhrmed the adoption. 

Case 2 occurred about 1815, in a district then belonging to the Chief 
of Nargund. Exhibit 375 is the chief’s sanction to the adoption of 
Parvatgauda in order that he might succeed to the patil’s watan at Sirol. 
Parvat’s son, father of witness 169, is the present pabil. I do not doubt 
that Parvat was an only son— see the genealogies. Exs. 369 and 375 
which the witness gob from the kacberi when he was considsnog 
whether to give his own SOD in case 1 in adoption. It cannot be inferred 
that Parvat was son bo his adopting father’s brother. 

Case 3 occurring about 1884 in the Bijapur District is spoken to 
by witnesses 159 and 75. who were personally present. Witness 159 8 
wife belongs bo the village of Bilgi. These persons are not rightly objected 
to as hearsay witnesses. I hold the case proved. 

Case 4 depends solely on witness 159, who admits that he does 
not know whether the boy was an only son. The proof, therefore, fails. 

Cases arose in 1857 in Navalgund. in what was then the State of 
Nargund. A faint objection was made that witness 160 [^79 J speaks 
from hearsay : and it was urged that the case is one of dzojjamushyaydfio^t 
being of a brother’s grandson. The factum is clearly proved by the natural 
mother, witness 70, an eyewitness, Ex. 232. the Chief s sanction. Ex. 325, 
and the settlement, Ex. 324. 

Case 6 I hold not bo be proved to be one of an only son, for the reasons 


given by my learned colleague. 

Case 7 already discussed (1) as one of a brother’s son occurred about 

1878. The factum is nob disputed. 

Case 8 is from the Bijapur District and dated 1888. The/acitm 
is not seriously disputed and the whole transaction is proved by the 
natural father and adopting mother, witnesses 161 and 73. by two persons 
present, witnesses 160 and 166, and by a registered deed, Ex. 327, All this 
evidence shows clearly that the parties believed the act was sanctioned 
by their law, The natural father says the adopting family was that 
of his cousin. It illustrates the pertinacity with which this case 
has been fought, to notice that the appellants object that they may have 
been brobliers. This unfounded contention is based upon the ambiguous 
expression " aivmtammandar\C\ literally " elder and younger brethren” 
used by witness 73. The Canarese word is as ambiguous as our word 
“ brethren ”, and does not exclude cousins. They were separate in interest. 

Case 9 is clearly proved by the two fathers, witnesses 245 and 166 
and the document. Ex. 332 B. It occurred in 1885, in the Navalgund 
Taluka between two separated brothers. The parties have had a dispute, 
but they have up till now treated the adoption as legal and binding. 

Case 10 occurring about 1867 near Badami we -have found nob to be a 
case of two brothers. The son and natural father, witnesses 168 and 232, 
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.prove that the former is an only son. The adoption has been distinctly 

recosnized by -Government in Bx. 352. lo t-Vio 

recognize y Lingayets. In case 12 the 

11 we exciune, h j ^ggg Bankapur 

S^a "in case 13 the instance fs. in our opinion, proved by the eye- 
witnesses. 165 and 239, as [ 480 ] occurring in 1874 ° o^Miraj 

“Th^ltln ^-ce* wi^ 

comes from the “The'^da'I'ts '1884. \Z registered 

Infirctnir'^^^^^ Badami, and are dated about 1878 and 
uaseg xo »uu lu w with Mr. Justice Ranade m 

ThflAvi3©Doe 18 slight. rSut i concur wib 

rntS'himre^rHinr M^mer:. I fhink his statements do not 
prove the /actwn. Bankapur the factum is fully proved by 

Witne\r^2\0 -t^al 

vranb of validity. tt i u fni Talulra under Dharwar io 1880 

Case 20 occurred son. 

and is clearly proved to bo the ^lemn P witness 233 says there 
The /actum is there would have 

was no dispute ; and as a patil ® ^ thought the act improper, 

been objection taken, if any 238 show clearly that the parties 

This witness and ‘h® ‘^®®‘^' ^s f the adoption were 

were conscious of nothing improper, but^ iXlly attested by 

in every respect properly Pf^®''™® that the widow acted under 

four witnesses aod viras registered. religion and custom, the 

her husband’s direction, and It bases h® ®® /®784°® it, ,g^g of 

two great forces [481] which domioa 

tradition. Other similar documents filed in this case sno 

We agree in holding that case 21 is not proved by witness 233-s 

Bomewbat vague statements. falnka as case 20, and the 

Case 22. dated 1875, comes from t*’®®®”® tL inam fields, is 

same remarks aPP'V- ^®™„77®.h'7°a*doUed son and the deed, Bx. 331, 
considerable. See witness 2^^. ‘^® ®7®P ®“ f ’ to this case is raised by 
drawn up ten years after. No serious 

r.7a.iv.?\v“,;S j.- .. ..V. b.,. » 

“••"M tv.r;?«S"rBSS"'ro. u,., l, 
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Cases 26 and 27 come from Navalgund and belong to the years 1859 
and 1887. The one is an adoption of a daughter’s ton : the other of a 
separated brother’s grandson. Both are proved by the testimony of 
witness 246, the adopted son in case 26, and related to the family in case 
27. 

I concur with Mr. Justice Eanadein holding case 28 from the Gadag 
Taluka to be proved by witness 70 and the revenue order, Ex. 351. It is 
of the year 1880 and is important as occurring in a family holding a 
Deshuande right. 

We have both given reasons for admitting case 29 which occurred 
in the Sangli territory in 1887. We have excluded cases 30 to 34, which 
relate to Brahmin families as irrelevant. 

In case 35 and some others we have no finding by the Court below. 

I concur in Mr, Justice Ranade’s reasons for holding that this instaoca 
of only sonship is not proved. 

Case 36 we exclude as relating to Brahmins. In cases 37 and 38 the 
testimony and documents being full of conflictions we hold only sonship not 
proved. Also in case 39, where the son [482] of the adopted person says 
the latter had brothers at the time. For similar reasons I concur in 
rejecting case 40. 

Case 41 I would exclude on the ground that the Kuruba family in 
which the case is alleged is not shown to be Lingayet. My colleague 
excludes it for failure of proof of only sonship. 

On case 42 I have already given opinion that the Kuruba family is 
not Liogayet, I entirely agree with Ranade, J., in holding the factum 
and the only sonship proved. The opposite contention of the appellants 
is vain and unfounded. The adoption, which was about 1878, in the 
Navalgund Taluka involved a right to police service and bo a share in the 
police inam lands. Exhibit 443 shows that Bbima, the adopted son, said dis- 
tinctly to the revenue ofihcers that he was the only son of his natural father 
Basappa. A careful inquiry was made before Bhima was accepted to fill 
his adopting father's place. The other heirs must have known of these 
public proceedings, but there was no dispute. This is a clear instance of a 
brother’s only son being adopted. The evidence does not show whether 
the brothers were joint or not. 

We have excluded case 43 as one of Brahmins. I have given my 
reasons for excluding the Kuruba case 44 from Navalgund as not one of 
Lingayets. My learned colleague admits it as proved. 

I agree with him in holding case 45 of 1864 from Navalgund to be 
clearly proved. The adopted son has not inherited in his natural family* 
The two fathers were cousins. As temple inam lands were involved, and 
the relations appeared at the inquiry, the recognition by the Oollecbor of 
this adoption, of which the legality was not disputed in the family, makes 
this ca.se important evidence of the custom. 

Case 46 is alleged to have occurred in a patelkl family in the Bon 
Taluka about 1834. Concurring in my colleague’s remarks I hold this 
case proved. It is that of a nephew adopted, by a separated uncle. Tb® 
nephew was often described as son of the natural father. This fact is 
partly explained by his inheriting in both families. 

[483] We have already given our reasons for excluding cases 47 to 
51 as irrelevant. 

The result of our consideration of the above cases is that we concur 
in finding that the existence of the alleged custom is clearly proved by the 
evidence. The instances range from 1814 till the present time, and belong 
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to the BijaDur and Dharwar Distriofcs, be^w^en the Bagevadi and the 1894 
Hangal fcalukas. If the adoptions were considered Invalid, it is incredi- June 2Q« 
ble that no disputes should have been raised, either in the British 
■districts or the Native States, especially where the right to service or AppEL- 
watan or inam was in question. Many of the cases were publicly con- LATE 
ducted, in the kacheri as well as the home : there is documentary evidence OlVIL. 

of thoin in registered deeds and public records. There is no sign of secrecy 

or indication that the transactions were improper or unusual. Like the 428> 

adoption in the present suit, they must have been matter of great notor 
riety. If we turn to the remarks of the Judge below on the present adoption, 
the abundant evidence shows that it was treated as right and proper < 
the defendants concurred in it, and some of the witnes.ses who depose 
against the custom are found to have witnessed the deeds, and nobody 
protested against the adoption. I tbiuk it may, therefore, be inferred that 
tbeobiootioD to validity is an after thought; and I find that the parties 
acted at the time with a consciousness that the act was valid by custom. 

Following the decisions already noted, we must give it our judicial recogr 
nition. " Thus by frequent iteration and multinlication of the act, a 
custom constituted, and being used for a time obtains the force of law'’— 

Case of Tanistry (1). 

Turning now to ocher questions on wh'ch we must give judgment, I 
concur with the Judge below and with my learned colleague, for the 
reasons he gives, in upholding the gift of house and lands by the deceased 
Shivangauda to his two daughters, the defendants Nos. 2 and 3, by 
Ex. 113. I do not think we can affirm, on theevidence. that either the deed 
of adoption, Ex. 112, was executed, or that the ceremony of adoption took 
place prior to the gift : and, therefore. I think we must treat the gift and 
adoption as substantially one transaction. 

[4841 We concur, for the reasons given by Banade, J., with the Sub- 
■ordinate Judge in refusing to the widow, the defendant No. 1, the four 
ornaments and the sum of Bs. 1,128. 

With regard to the claim of defendants Nos. 2, 3 and 5 to the residue 
of the moveable property and the endeavour to make out that the 
defendant Gangava did a large money-lending business of her own quite 
independently of her deceased father Shivangauda, I am of opinion, after 
•careful examination of the evidence, that the Subordinate Judge, who 
examined the witnesses, is right in believing them to be false, and in his 
•oonolusions rejecting the defendants’ claim. My reasons a,^e substantially 
those of the lower Court, and I concur entirely in the reasons given by 
Banade, J., on this part of the case. Both Courts are enabled to^ apply 
several testa to the conflicting evidence. It is to be noticed prominently 
that many of the defendants’ witnesses on this claim are persons who 
professed complete ignorance of the practice of adopting only bods, 

-although some of them were present at this particular adoption, which 
was performed with great publicity and without dispute. Moreover, these 
same people try to convince the Court that such adoptious never have 
occurred among Lingayets, by swearing to a religious reason, the Brahmin 
dogma about the delivery of the soul from bell by the begetting of a son. 

Witness 282 even goes so far as to renresent some unknown deceased 
Lingayet religious doctors preaching at Naregal some twenty years ago 
this dogma as a reason for objecting to these adoptions. This is as 
anllkely as a story would be that ministers of the Protep’tant Ohnrohea 

U) Sir J, iOavy^s Beport, 32. 
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Before Sir Charles Sargent^ Et., Chief Justice^ and Mr. Justice Farran» 

H. A. Acworth, Municipal Commissioner of Bombay {Original 
Defendant)^ Appellant v. Shavaksha DhunJIBHAI 
{Original Plaintiff), Respondent.^ [10th and Ilbh December, 1894.] 

Malicious proseculion—Procurxng wrongful execution of a warrant of arresi’^BeasonahU 
and probable cause. 

The plaintifi sued the Munioipal CommiBsiooei of Bombay for damages, alleging 
that the Commissioner had maliciously and without reasonable and probable 
cause procured a warrant to be issued against him on 24th Maroh, 1892, and 
subsequently procured that warrant to be executed at a time when its force was 
spent, and under circumstancea when it ought not to have been executed. Prom 
the evidence it appeared that on the 2l8t December, 1891, a notice was on 
the plaintifi under s. 232 of the City of Bombay Munioipal Act (III of 1^) 
requiring him to do certain drainage work upon premises belonging to him. The 
work not having been done, a summons was issued against him on the lUh 
February, 1892, requiting him to appear before the [486} Presidency Magistrate 
to answer a charge of not having complied with the above notice. The 8umm<^* 
was returnable on the 25th February, 1892, and on that day the plaintiff appe«ed, 
but the hearing was postponed until the 24tb Maroh, 1892. On the 97 th Feb- 
ruary, 1892, tbe plaintiff wrote to the defendant objecting to the nature of the 
work he was required to do. and adding "after this explanation I will 
matter in the bands of tbe Drainage Department to do the work, and will p^ 4ix 
expenses.*’ In reply to this letter the Executive Engineer on the 2lst MaW** 


were insisting on marriage being treated as a sacrament. This story 
about these abbots or pandits, if there is any truth in it, points to the 
fact that the Naregal people were aware years ago of the custom of adopt- 
ing only sons, and possibly people of the other religious community may 
have expounded the Brahmanical view. There is no statement that the 
three pandits, who, according to witness 293. met above thirty years ago 
in the Nizam’s territory and declared that the custom was invalid, were 
Lingayets ; and the authorities they are said to have quoted, Smriti and 
Sruti, indicate that they may have been Brahmins interpreting mere 
texts of Hindu law. possibly those [485] very texts on which the great 
dispute has turned, i.e., whether at Hindu law the adoption of an only 
son is valid. No living priest of importance nor learned man has been 
called to prove these adoptions to bo wrong or contrary to religion or 
practice ; there is no evidence of any such adoption being followed by 
caste meeting or penance or ecclesiastical censure. The family guru, 
witness 255, says be does not know tbe Shastras : and although his 
tongue declares these adoptions to be wrong, his acts speak differently, 
as he took a part without remonstrance in the adoption under our 
consideration in this case. 

The Court now confirms the decree of the Subordinate Judge of the 
Thirst Class in all particulars; but adds to it a declaration that the 
plaintiff-respondent takes the property awarded to him subject to the 
obligation to provide a sufficient maintenance for the first defendant 
Basava ; the costs of tbe cross-objections to be paid by the respondent; 
and all the other costs of tbe appeal by the appellants. 

Decree confirmed. 


* Sait Nd. eu.of 1892./ 
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ioformed the plaintifi that he mast appear in Court on the 24th March, and also 
requested him to**take the work in hand at onoe and complete it within the time 
DOW allowed.** Oo the QQnd Marobi 1692, the plaintiff replied bv letter stating 
that he did not understand the work, and asking the Municipality to get it done, 
he offering to pay the expense. The letter ended as follows : — “I do not see any 
reason now to attend in Police Court on 24tb instant, as I am ready and willing 
to do the work.” The plaintiff did not attend the Court on the 24th March. On 
that same day (the 24th) a letter signed by the Municipal Commissioner was 
delivered to the plaintiff, dated the 23rd Macob, informing him that a ” fresh 
snmmoDs ” had been issued against him for not complying with the require- 
ments of the notice served ou him. The Courts hold that the non-appearance of 
the plaintiff on the 24tb March was not caused by the receipt of this letter. On 
the 24tb idemt in consequence of the non-appearance of the plaintiff in obedience 
to the summons, a warrant of arrest, was issued against him. Tbe date originally 
inserted in the„warrant for the plaintiff’s appearance before the Magistrate was the 
7th April, bat this date was subsequently altered to the 2Dd June. There was no 
evidence as to how or by whom this alteration was made. The plaintiff having 
heard on tbe 25th March of tbe issue of the warrant appeared next day (the '26th) 
before tbe Magistrate and surrendered, showing to tbe Magistrate the defendant’s 
letter of the 23rd March and explaining why he bad not attended oo tbe 24th. A 
note was made of bis surct^nder and be was told by the Magistrate to appear cn the 
7th April. The plaintiff, however, did not get the warrant cancelled. He stated 
that at the office of tbe Presidency Magistrate’s Court he was informed that tbe 
warrant was with the Municipality, and that be then wont away and did nothing 
more. On the 7th April tbe Municipal Engineer went to the plaintiff's premises 
and pointed out tbe work that was to be done. He (tbe plaintiff alleged) told 
tbe plaintiff that be need not attend the Police Court that day, as be would get 
tbe hearing of the summons postponed for a fortnight. The plaintiff then instruct- 
ed a plumber to do tbe requisite work, which was completed (as plaintiff alleged) 
on tbe 26th April and was passed and approved by the municipal authorities. 
Tbe plaintiff swore that he attended the Police Court on tbe 2l9t April, but 
apparently did not bring his appearance to the notice of the Magistrate, as the 
municipal officers had left the Court before he arrived. He further stated that 
be attended again on the 28th April, but was told by a municipal inspector that 
he might go away, as the work was done. Another bearing was apparently 
fixed on the 19th May, but tbe case was again adjourned to tbe 2Dd June, On 
the Slst May tbe plaintiff was arrested in execution of the warrant of 'be 24th 
March. The evidence was that on that morning, at 8 o’clock, a municipal 
inspector iUormasji CuEsetji) who was not called as a witness at tbe heatingy 
aooompanied by a police sepoy, went to the plaintiff’e house and pointed out the 
plaintiff to the sepoy, who arrested him and took him in custody to the police 
station and subsequently before [487J tbe Magistrate. He was released on 
depositing Be. 25 as security for appearing when required. On tbe 16th June 
the plaintiff again appeared in the Police Court when tbe summons was with- 
drawn. The plaintiff claimed Rs- 10.000 as damages for malicious pcosecutioD, 
wrongful arrest and detention in custody, and false imprisonment. 

The defendant denied that be had applied for or obtained the warrant for tbe 
plaintiff’s arrest or that he or bis servants bad anything to do with tbe arrest or 
was responeible lor it, save that a sub-inspector who knew nothing of the warrant 
bad pointed out the plaintiff to a police officer at tbe latter’s request. He 
(urther denied that the proceedings were malicious and without reasonable and 
probable cause. Tbe lower Court (Starling, J.) held that tbe defendant waa 
liable lor tbe wrongful execution of the warrant against tbe plaintiff, and 
awarded tbe latter Be. 500. On appeal, 

Beld, affirming the decree of tbe lower Court, that the defendant was liable. 
On the 2Rth April at any rate the warrant in Question was a spent warrant and 
could not be properly executed, as it was, oo the Slst May. As the warrant 
was issued by tbe Magistrate of bis own accord, the defendant would not ba 
liable for its execution (as shown by the case of West v. Smallwood (1)) anless be 
or his subordinatsa took an active part in executing it. The mere oiroumstanoa 
that the plaintiff wa^ pointed out to tbe police officer who executed tbe warrant 
by a municipal inspector might not of itself amount to taking an active part. 
But there were special oiroumstanoes which should be taken into oonsideration 
in oonjonotion with it. The length of time whioh elapsed before the warrant was 
eMOUM, and.the sdteration of the date in the direction cootained in the warrant 
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f as to taking bail, not explained in any way and which could not have been made 
by the police, pointed to the warrant having been, if not in the actual keeping of 

the municipal authorities at any rate under their control, and to the police 

having been set in motion by them. Under these oiroumstancea it was incum- 
bent on the defendant to give rebutting evidence, and more especially to call the 
municipal inspector to explain the circumstances under which he pointed out 
the plaintifi to the police ofSoet who executed the warrant. 

App?:al from Starling. J. , 

Suit to recover Rs. 10.000 as damages for the improper issue of a 

warrant against the plaintiff and for malicious arrest. 

In December. 1891. the plaintiff in Bombay was served with a notice 
by the defendant under s. 232 of the Oity of Bombay Municipal Act, III 
of 1888, to do certain drainage work upon premises belonging to him m 
Bombav. The work not being done, a summons under s. 471 of the Act 
was issued against him in February. 1892, requiring him to appear before 
the Presidency Magistrate to answer a charge of nob having drained his 

premises in compliance with the said notice. The summons was made 

returnable on the 25th February, 1892, and on that day the [488] plaint- 
iff apneared before the Magistrate when the hearing was postponed until 

the 24th March, 1892. 

On the 27th February, 1892. the defendant wrote the following letter 
to the ulaintiff : — 

“Dear Sir, — I beg to bring to your information and at the same 
time protest that instead of decrease the nuisance* the Drainage Depart- 
ment will increase every day complaint under the following circumstances. 

' “ To my house there is a pucka pavement gully and a cesspool well 

built according to the notice served on me under s. 257, No. 1016 which 
is working up to this time without any hindrance and it (sic.) 
to the gardeo. This will be certified by the inspector of the Health' 
bepartment. Now I am summoned, No. 345, before Magistrate not 
complying to put gully trap, &c.. I, therefore, inform you that I am ready 
to do the work, but mind there will be an often hindrance of the free pass 
of the water of the nani to the cesspool, and there will be an often 

pomplainb. . v v 

“ Please, therefore, be good enough to order not to disturb the pres© 

system. At present nani water runs into the cesspool by a good slope, 

aind not a drop stops into the chunam and cement gutter which they 

wanted to shut up and choked often ; at present water runs right into the 

cesspool, which waiter every day removes by cart. t tii'nlt 

“All this place often visited by an inspector whose name 1 thins 

Mr. Dosouere, who will inform you about it. 

“ After this explanation if you insist upon me I will leave the matt 

into the hands of the Drainage Department to do the work 

the expenses and at the same time they will be responsible for the future 

cleanliness and nuisance.” 

In reply to that letter the plaintiff received the following letter from 

the defendant, dated the 21at March, 1892 : — ■ 

“ SxB^ — Referring to your letter dated the 27th February, 
of the Municipal Commissioner. I have the honour to inform you 
base in the Magistrate's Court, Girgaum, in rescect of the 
premises in Gowalia Tank Road, has been postponed to tbe 24th JViar » 
1892, on which day it will be necessary for you to appear. 

** I have to request you that you will take the work in hand at once 
And satisfactorily complete it within the time now allowed,” 
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On fehe 22nd March the plaintiff wrote as follows to the Municipal 
i!ixeoucive Sogioeer : — 


“ March, 1892. 

.u ^ T Sir — In reply to your No. 8119 of 1892, I beg to inform vou 

that I don t understand what to have it done, and at the same time to 
avoid the mistake I wish you will, kindly appoint one man to do tbe work 
to your satisfaction, and I will pay the expenses. 

I use to attend my business from 7 A. M. till 6 P. M„ so I cannot 
show him the work what you wanted to have it; so please on receipt of 
this letter send one licensed [489] plumber with instruction, as well as, 

please, inform him what money will be required to purchase the pites &c ’ 
which I will pay him. » •* 

^ I myself don t understand, so please get it done by the mao of your 
satisfaction. 

‘ I don’t see any reason now to attend in Police Court on 24th instant 
as I am ready and willing to do the work.” 

On the 24th March the plaintiff received the following letter dated 

23rd March and purporting to be also a reply to his letter of the 27th 
February : — 

“ No. 29922 of 1892. 

“ In answer to his letter dated 27tb ultimo. Mr. Shavaksha Dhunjibhai 
18 referred to this office No. 17710 of 31st October last, and is informed 
that a fresh summons has been issued against him for not complying with 
requirements of ihe notice served on him. ” 

The plaint stated that in consequence of this letter he did nob attend 
the Police Ooiiro on the 24th March as he expected to be served with 
another summons ; but on the 25th he read in a newspaper that a 
warrant had been applied for and obtained against him for not having 
attended on the 24bb. 

He accordingly went to the Police Court and surrendered himself, 
showing to the Magistrate the letter of the 23rd March^ sod explaining 
why he had not attended on the 24th. A nofo was made of his surrender 
and he was told by the Magistrate to appear on the 7th April. 

On the 7rh April, one of the municipal engineers visited the plaintiff’s 
premises and pointed out the work that was to be done. 

Ho (the plaintiff allegeii) told the phiintiff ihafc the hearing of the 
summons would be postponed fora fortnight aud that he need not attend 
the Police Court on that day (i.c., tbe 7th April.) 

The plaintiff attend'^d the Police Court on the 2l8t April and again 
onthe2Br.h April. On the latter day one of the officers of the Drainage 
Department met him at the Police Court and told him he might go away, 
giving him to understaud that the matter had been settled. The v^ork on 
the plaintiff’s premises was completed on tbe 26th Aoril and was passed 
ftnd approved by tbe municipal authorities. 

, The plaint further stated that the plaintiff beard nothing more about 
the matter until the morning of the Slab May when he was arrested bv 
a police constable who was attended by one of [490] the municipal 

inspectors, in execution of the warrant of the 24th March to which as 

uiove stated, tbe plaintiff bad surrendered. 

The warrant when signed by the Presidency Magistrate was in the 
following form : — 

^ . To all OoDstables and other Her Majesty’s Officers of the Peace for 
SDO town of Bombay and tbe places subordinate thereto. 
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Whereas Shavaksha Dhunjibhai at Gowalia Tank Hoad of Bombay 
stands charged with the offence of breach of Municipal Act, s. 232, 
you are hereby directed to arrest the said Shavaksha Dhunjibhai and to 
produce hina at the Second Presidency Magistrate’s Court at Bombay 
before such Presidency Magistrate rs may then be present. 

If the said Shavaksha Dhunjibhai shall give bail himself in the sum 
of Rs. 25, with one surety in the sum of Rs. 25, to attend before me 09 
7tb April, 1892, he may be released.” 

When executed the date 7th April had been erased with a pencil and 
2nd June written above it. 

The plaintiff was taken in custody to the police station and was 
subsequently brought before the Magistrate. Ho was then released on 
depositing Rs. 25 as security for appearing when required. 

On the 8th .Tune, 1892, the plaintiff received the following letter from 
the Executive Engineer of the Municipality : — 

"Sir, — In continuation of this office No. D. I have the honour 

to inform you that the case in the Magistrate’s Court, Girgaum, in respect 
of the drainage of your premises in Gowalia Tank Hoad, has been postponed 
to the 16th June, 1892, on which day it will be necessary for you to appear. 

“ I have to request that you will lake the work in hand at once and 
satisfactorily complete it within the time now allowed.” 

To that letter the plaintiff replied as follows : — 


" Bombay ^ 9thJunet 1892. 

“ James W. Smith, Esquire, 

Municipality. 

" Sir, — I n reply to your letter dated 8th instant, I beg to inform you 
that according to your department’s instruction the disputed work has been 
done by tbe plumber since seven or eight days ago, and one of your 
inspectors, I am- told by my man with plumber, been in my absence to see 
tbe work on the 7th instant. 

You will please note that as I am ignorant of tbe work. So please 
see again whether the plumber have worked to your satisfaction or not; if 
not. then insist upon him to do more work as the plumber is bound to do 
the work to your satisfaction. 

“ [491] I am quite at a loss to understand as per your letter No. D. — 
299 of 16tb instant (April) which was shown to tbe plumber who informed 
me that such work has been done since 26th April, except the present 
disputed gully trap which was before disallowed, and now you wanted to 
have it, so the plumber has put it since many days. 

** You write to take the work in band while tbe work done many days> 

ago. 

“ Please pay a visit to the work before the 16th June.” 

On the 16th June, 1892, the plaintiff again appeared in tbe Polic6' 
Court when the summons was withdrawn. 

The plaintiff claimed Rs. 10,000 as damages " for malicious proseoutioDt 
wrongful arrest and detention in custody, and false imprisonment.” 

The defendant in his written statement {inter alia) denied that be had 
applied for or obtained tbe warrant for the plaintiff’s arrest. He stated f 
that on the 24th March the case was called on in the Police Court and: 
that on plaintiff’s non-appearance the Magistrate had issued the warrant. 
Tbe written statement further stated as follows : — 

"8. The defendant says that neither he nor any of the municipal 
authorities caused or had anything to do with the arrest of the plaintiff oni 
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the aist May. 1892, save and except that a sub-inspector who knew 1894 
nothing about the issue of the warrant pointed out to the police officer at Deo. 11. 
hia request the plaintiff as the person who appeared to be named in a — 
warrant which the police officer had with him for service. The defendant ORIGINAIi 

denies that he was in any way responsible for the said arrest or what OlviL. 
followed thereupon. 

“9. The defendant denies that the institution of the said proceedings 
against the plaintiff and the continuance thereof were malicious and 
without reasonable and probable cause, or that the said arrest and 
detention in custody of the plaintiff was improper, wrongful and illegal as 
alleged.” 

The case was heard by Starling, J. 

Bussell (with Lang, Advocate General), for the plaintiff. — He cited 
Addison on Torts (6bh Ed.), p. 150; Churchill v. Siggers (l); Johnson v. 
EmeTson{2) ; Morrell v. Martin [3), West v. Smallwood (4); Starling’s 
Criminal L^iw (6th Ed ), p. 257. 

Macpherson and Tnverarity for the defendant. — They cited Pollock on 
Torts (3rd Ed.), p. 204 ; Huffer v. Allen (5) ; Bank of [492] Neio South 
Wales v. Owston (6); Metropolitan Bank v. Pooley (7); Spencer v. Jacob (8), 

Qibsony. Veasey (9); Addison on Torts (6th Ed.), p. 160. 

Starling, J, — This suit is filed by the plaintiff against the 
defendant, the Municipal Commissioner, to recover damages from him for 
the improper issue of a warrant against the plaintiff and for his improper 
arrest under that warrant. The facts upon which the plaintiff bases his 
ease are fully set out in the plaint, but the plaintiff nowhere distinctly 
sets out the legal aspect of bis claim. I, however, gather from para. 14 
of the plaint that he charges that the defendant, maliciously and without 
reasonable and probable cause, procured a warrant to be issued against 
him on the 24th March, 1892. and that, subsequently, he maliciously and 
without reasonable and probable cause procured that warrant to be 
executed at a time when its force was spent and under circumstances 
under which it ought not to have been executed, and on this view of the 
case I shall found my judgment. 

The defendant in his written statement sets out bis view of the facts, 
and denies that the plaintiff has sustained any damage, and that he is in 
law liable for what has happeced. The plaintiff is a man who, in the 
opinion of the municipal officers, has given “ endless trouble” to them by 
neglecting to put the drainage into his cesspools into a proper sanitary 
condition ; and 1 think that their opinion is a correct one. and that the 
conduct of the plaintiff before the 24th March, 1892, is certainly not such 
as to enlist the sympathy of the Court with him. During the whole of the 
latter half of 1891 oorrespondenoe was going on between the plaintiff and 
the Health Department about the insanitary condition of the plaintiff’s 
drainage, but nothing whatever resulted therefrom, and on the 2l8t 
December, 1891, a notice was served upon him under s. 232 of Bombay 
Aotlllof 1888 requiring him to do certain works. That: notice was 
not complied with, and on the lUh February, 1892, a summons, (which, 
however, bears no date) was issued against the plaintiff for not having 
drained hia premises in compliance with the beforementioned notice and 
requiring him to attend at the Girgaum Police Court on the 25th February, 


(1) 8 BI. A Bl. 929 (987). 
■ M) 8M. AW. 418. 

I • 10 Ap. Ga. 310. 


(3) li. B. 6 Bx. 878. 
(6) L. R. 3 Bx 16. 
(8) 1 H. A M. 180. 
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1892. [493] The plaintiff appeared on that day, and the hearing of the 

case was postponed from time to time until the 24th March. 3892. On the 
24th March the plaintiff was not present, and the Magistrate, Mr. Hamilton, 
after taking evidence of the service of the summons, and, I presume, also 
taking judicial notice of the case having been called on before him, and the 
plaintiff having been ordered to apocar on the days to which it was adjourn- 
ed, and especially on the 24tb March, all of which was necessary for his 
subsequent action, issued a warrant for the arrest of the plaintiff for 
non-appearance on that day. That warrant, in my opinion, is on the face of 
it bad. It simply recites that the plaintiff was charged with the offence 
of breach of s. 232 of the Municipal Act and orders bis arrest. Now 
the Magistrate had no authority to issue a warrant against any one 
for non-compliance with a notice issued under that section, for by 
s. 471 of the same Act a neglect to comply with the provisions of 
8. 232 is only punishable bv fine. He could only issue a warrant when 
be has reason to believe that the defendant has absconded, or will not obey 
the summons, or when the defendant fails to appear to the summons, and 
service of the summons in due time for him to appear is proved to the 
Magistrate (s 90 of the Criminal Procedure Code of 1882). Therefore, on 
the face of a warrant in a summons case there should apiear a statement 
of the offence charged, that a summons was issued, that its service was 
duly proved, and that the defendant did not appear — or, as in the present 
case, that the defendant appeared on a certain day ; that be was then 
ordered to anpear on a certain other day, and that on the latter day be did 
not appear, otherwise the warrant on the face of it would appear to have , 
been issued without jurisdiction. The form in use in England is given in 
Burn’s Justice of the Peace, “ Warrant of Apprehension,” Vol. V, p. 1117, 
No. VII of the Forms of Process annexed to the Criminal Procedure Code 
is for a warrant for the arrest of a witness, and that shows how such a 
document should be drawn up in a case where a summons is ordinarily 
the proper means of compelling attendance. 

There is no form given for a warrant for the arrest of an accused after 
Don-ohedience to a summons, but a little consideration of form No. II 
(Warrant of Arrest) in connection with No. VII [494] will show that 
what I have stated above ought to have appeared in the warrant in this 

case. The form is as follows : " Whereas of stands charged 

with the offence of (here state the offence) you are hereby directed to 
arrest,” &c. Now it is an elementary rute of law that the offence stated 
must be one for which the Magistrate can issue a warrant ; the offence of 
contravening a notice under s. 232 of the Municipal Act is not such an 
offence ; bub the offence of having been summoned bo answer a contraven- 
tion of such a notice and nob appearing in answer to such summons is such 
an offence. Consequently, the statement of the issue of a summons and 
non-obedience thereto must appear on the warrant. This objection may 
appear to be a technical one : but in my opinion the omission to state the 
real cause for arrest arises from a want of appreciation of what that cause 
is, and is probably a cause of the subsequent irregularities which I 
shall have to notice. The municipal officers have apparently not looked 
upon these warrants as merely instruments to compel the accused to attend, 
at the next bearing, but as means of pressure by which the accused 
could be brought up at any time if he did nob obey the notice served upon 
him : for they are not executed forthwith, or necessarily in time for 
the next hearing, but apparently are left in the bands of a police sepoy 
to be executed when be has time, or when he sees fit to execute tbeni;i or 
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tvben some muDicipal servant points out the accused ; whereas they 1894 
ought to be exeouted at once, and the accused kept in custody or held to Peo. ii. 
bail. 

Then the question arises, how was it that the plaintiff was absent ORIGINAL 
on the 24th March ? He says that he did not attend in consequence of CIVIL, 
a letter from the defendant dated the 23rd March (£x. G) in these terms 
(His Lordship read the letter above set forth and continued : — ) Now 
that letter does not say that the plaintiff need not attend on tbe 24tb 
March, though 1 am inclined to think that bo might infer that as a fresh 
summons bad been issued against him, the former one was cancelled, 
and that he need not attend till the new summons was served upon 
him. But in order that this letter should have any effect upon his 
mind,, it was necessary that be should have received it before 1 P. M. on 
^be 24th. He says be received it at bis office in the Fort in the forenoon 
of the 24bb, and in that he is corroborated [499j by hia son. I cannot say 
that the evidence on behalf of the defendant satisfies me that I ought not 
to accept the story of the plaintiff and bis son. The date 24‘3*1892, 

1-46 P. M. or else 7-45 P. M. (I really cannot say which it is) attached to 
the initials acknowledging tbe receipt of Ex.G. would be a very important 
piece of evidence if it was in the handwriting of the plaintiff’s son, 

The plaintiff and his son, however, swear it is not. To me it appears to 
be in different handwriting to the initials and written with a different 
pencil. ByrJVmji Dadabhai says these figuies wore there on tbe 17th 
June, 1892, when he made a pencil memorandum in answer to the 
defendant’s first enquiry endorsed on Ex. Q ; but if they were there then, 

1 oannot conceive why, in answer to the defendant's enquiry when Ex. G 
was delivered, Byramji did not reply "on the 24th March, 1892, at 1-45 
P. M.”; whereas he only gives tbe date, and the defendant has to make 
another enquiry about the hour. If the case for tbe defendant had been 
that on tbe 16tb June enquiries were made, and that the date and hour 
were then ascertained and noted against the initials as the result of the 
enquiry, 1 should have given considerable weight to those figures ; 
but as that is not the case, they did not impress me at all. 

1 cannot give any weight to the evidence of tbe pLon Ganpet 
Gopal, who professes to remember all tbe details of the round he 
took when he delivered this particular letter, whereas be cannot 
tremember any other round ; and a comparison of the evidence of thie 
witness with that of Byramji Dadabhai leaves mo with the feeling that on 
this point I cannot give much weight to their evidence. Consequently, 
if I had definitely to determine this point, I think I should have to accept 
the evidence of tbe plaintiff and his son. I should also have to go into 
the oiroumstances under which this letter was writteu aod sent. It is 
Alleged that it was written under some misapprehension, but no evidence 
•has been given as to how the misapprehension arose or who was liable 
for this mistake, except that Mr. James says he had nothing to 
do with drafting or sending it, though the draft is one which 
would issue from, his office. I do not, however, think that it was 
this letter which determined the plaintiff's action in not going to the 
Police Oourt on the 24bh March, though if be did receive it on tbe forenoon 
[496] of that day it might possibly have confirmed him in his previously 
formed intention. The Acting Executive Engineer by his letter of 2l6t 
March bad told tbe plaintiff to appear on the 24th. lu answer to that the 
•plaiutiff replied on the 22Dd saying be did not know bow to set about tbe 
jbuaiiieaSi AUd asking tbe Executive Engineer to send some plumber to put 
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1894 his drainage to right and that he would pay him. He then goes on, “I 
Dec. 11 . dont’ see any reason now to attend in the Police Court on the 24th 

instant as I am ready and willing to do the work.” Consequently, I am 
Original of opinion that on the 22Dd the plaintiff had made up his mind that be 
Civil. need not attend on the 24th, and so did not attend. Under these circum- 
B~7g3 stances I do not consider the defendant is responsible for thenon-appearance 
' of the plaintiff on that day. Then it appears from the evidence that on 
non-appearance of an accused the Magistrate issues a warrant as a matter 
of course on proof of service ; and Mr. James swears he made no application 
for a warrant though he knew of iis issue, as appears from a memorandum 
in his handwriting in Ex. I. Consequentiy, I am of opinion that 
the defendant is in no way responsible for the issue of the warrant ; and he 
is not responsible for its defective form, as it was made out in the office of 
the Magistrate’s Court without any intervention of the defendant’s officers* 
On the 26th March, the plaintiff, having beard of the issue of the 
warrant, went to the Magistrate at the Girgaum Police Court to surrender 
to the warrant, in order to avoid arrest. According to the plaintiff’s 
account the Magistrate referred him to the office, and there he was inform* 
ed that the warrant was] with the Municipality, and thereupon he went 
away and did nothing more. According to the evidence of Sitaram Dhakji 
the judicial clerk, the Magistrate would have sent him in to the office to sea 
if a warrant had really been issued against him. and if so, he would have 
been referred to the officer in whose charge the warrant was. I think tha 
latter account is more probable. Now, this does not seem to me to be a right 
mode of procedure. When the defendant surrenders to a warrant, it is tha 
duty of the Magistrate to keep him in custody to answer the charge, or to 
hold him to bail, not to let him go again by sending him to search, 
perhaps all over Bombay, for the officer in charge of the warrant, and then be 
[497] arrested and brought in custody to tbe Court— the thing he wished 
to avoid. I do not suppose that tbe Magistrate would thus act if tbe 
charge were a serious one under the Penal Code, and this practice is 
probably only in regard to municipal warrants which do not seem to be of 
much account. But proceedings under any warrant should be conducted 
on the same principles whatever the offence charged against the accused, 
and if he surrenders before he is arrested, due provision ought to be made 
at once for his appearance at the proper time. The defendant is not res- 
ponsible for the action of the Magistrate, and I think that the plaintiff has 
in part himself to thank for what happened afterwards, for any sensible 
man would have notihed what he had done to tbe municipal officer and to 
the Police Superintendent in charge of the warrant, though, of course, he 
was not bound to do so. 

The next day of bearing was on the 7th April, and for appearance oil 
thas day the plaintiff would have, under the order on the warrant to have 
given bail if he had been theretofore arrested ; but on that day the matteif 
was postponed bill the 21st, when the plaintiff appeared, the warrant not 
having been executed. By the appearance of the plaintiff on that day 
without having been arrested, in my opinion the force of this warrant wafi 
spent, and he ought not to have been subsequently arrested for bis default 
in appearance on the 24th March. If it was desired to arrest him after* 
wards it could only be as the result of subsequent non-appearance and on 
a fresh warrant, Mr. James, who was in charge of the case, knew from 
a memorandum on Ex. No. 1 that the warrant bad not been executed, and 
in my opinion, he ought to have brought to the notice of the Magistrftto 
that a warrant was out against tbe plaintiff and asked him to recall it fend 
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to have seen that the proper steps were taken for that purpose ; for s. 75 
of the CiioiiDal Procedure Code (X of 1882) provides that every warrant 
ahall remain in force until it is cancelled by the Court which issued it or 
is executed. Mr. James in his report to the defendant says that if the 
plaintiff had commuuicated with the Drainage Department after the 26th 
March, when be surrendered to the warrant, it would have been withdrawn 
as a matter of course. If so, I cannot understand why it was not with- 
drawn on the 2l3t April when the plaintiff appeared in Court. [498] I 
consider Mr. James’ omission to withdraw the warrant on the 2l3t April 
a grave neglect of duty, probably arising from a want of knowledge of what 
the real meaning and end of the issue of such a warrant was ; but as he 
was the officer in charge of these prosecutions it was his duty to have bad 
the requisite knowledge. If the warrant had then been withdrawn, the 
necessity for this suit would never have arisen. Of course, the plaintiff 
knew the warrant was out against him, and might himself have asked to 
have it withdrawn, but an accused person may not know of the issue of a 
warrant, and consequently if the prosecuting officer does not do bis duty, 
he would be helpless, and might be improperly arrested without opportunity 
of preventing it. 

On the 28th April the plaintiff again attended at the Police Court, 
and the matter seems to have been adjourned. Then there seems to have 
been another hearing fixed for the 19tb May, but of wbat happened then 
we have no account, though the municipal officers do not complain of 
the plaintiff not having been present then, and the case was adjourned 
till the 2od June, at which time it would appear that the work which 
bad to be done by the plaintiff was not completed to the satisfaction of the 
municipal officers, but the work seems ro have been done all but some 
small matter which was considered necessary to complete it. On the 31st 
May the plaintiff was arrested. As to the reason why, no explanation wae 
given ; and whether the officer in charge of the warrant suddenly woke up 
to the consciousness of its being in bis possession and got a municipal 
servant to point the plaintiff out, or whether one of Mr. James' subordinates 
thought the execution of the warrant would hasten the operations at the 
plaintiff’s place, and so suggested that it should be executed, is left entirely 
to conjecture. If the latter were shown to be the case, that would be 
evidence of malice, for the use of a warrant or any other process for the 
arrest of a person for any indirect object is evidence of malice — Melia v 
Neute (1) ; Tebbutt v. Holt (2). All we know is that Mr. James says it 
was not executed by his orders, and from the evidence of the plaintiff that 
Hormasji Cursetji. a municipal inspector, who has not been called, 
accompanied by a police sepoy, went to the plaintiff’s house about 8 a.m. 
[499] on the Slat May, and pointed the plaintiff out to the sepoy, who 
arrested him, the warrant seems then to have been in the possession of 
HornaaBji. It also appears that when a police sepoy wants to have any 
one pointed out to him for the execution of a warrant, be goes to the Ward 
Office, and some one from the office is sent with him for that purpose. 
There certainly was a want of reasonable and probable cause for the 
execution of this warrant at the time it was executed ; hut the question is, 
whether the defendant is respoasible for its execution ? We have these 
facts proved — that Mr. James, the responsible officer in charge of the case 
against the plaintiff, did not take steps to have it recalled at a time when, 
in my opinion, be ought to have done so ; he also took no steps to inform' 
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his office that it was not to be executed, in consequence of which one of 
his subordinates who. I think, was authorized to do so. pointed out the 
plaintiff to the police sepoy who arrested him. I do not think that 
the plaintiff could under the circumstances have brought responsibility 
home to the defendant by more direct evidence : while, on the other 
hand, it was open to the defendant to call the whole of the office 
responsible for this matter and show that the arrest was put in brain in 
a way which did nob render him liable for it. For instance, it might have 
been shown by Hormasji (if such was the case) that the police sepoy came 
to him of his own motion, and asked him to pomt out the plaintiff, and 
that, knowing the plaintiff, he did so as a matter of course; but not even 
Hormasji was called, though named by the plaintiff in his evidence, and 
in his letter of 4th June, 1892, (Ex. J) when he asked for an explanation 
from the defendant as to why he had been arrested. I think, therefore, 
that the defendant not having shown that this warr.ant was executed 
without the knowledge of any of the officers under him must be held 
responsible for its execution without reasonable and probable cause. 

It still remains to determine whether it was also caused to be executed 
maliciously ; for although malice may be presumed from want of reason- 
able and probable cause, it is not necessarily so to be presumed— AfiicAeiZ v. 
Jenkins{\). Malice is not merely a wrongful act done without just cause or 
execuse, but "a wrongful [500] act done intentionally without just cause or 
excuse" — Johnson v. Emersoni^). On the other hand, if what was done was 
a pure mistake on the part of those for whom the defendant is responsible, 
that would be no malice. See the summing up of Alderson, B., in Heath 
v. Heope(S), which was approved of by the Court in Banco; so, too, if the 
execution of the warrant was through carelessness— Speucer v. Jacob (4). 
There is, as T have said, no evidence to show that the arrest was through 
mistake or carelessness ; consequently it is necessary to consider what is 
the effect of the omssion of Mr. James to see on the 2l9t April that the 
warrant was withdrawn. The case of Tebhut v. HoU(6)t seems to me I*® 
in point. There the defendanr.s, as the attorney of one Bales, who had 
recovered judgment against the plaintiff, and on© Frazer and a third persop 
sued out two warrants of Ca Sa, one into London and the other ir< 
Surrey. On the former, Frazer was arrested, but was subssquflutly 
released bv the defendant on his giving a promissory note signed by himself 
and another for the amount of the debt, and thereby the judgment 
was satisfied. A few days after the promissory note was given, the 
plaintiff was arrested in Surrey ; and for this arrest he brought the 
suit. In summing up to the jury, Parke, B., made the following re 
marks: — "It appears here that the defendant, on the 9th Soi^em er, 
took the promissory note of Frazer and another person, payable tour 

months after date, for the amount of debt and costs. ^ This no 

was a payment of the debt and costs, and was, in point of law, 
satisfaction of the judgment as to all the three original defendants. Ana 
prima facie, it is to be considered the duty of Mr. Holt, the 
defendant, to have given some directions to the Sheriff of Surrey n 
to proceed further against the present plaintiff on the writ whic wa 
in his hands ; and it has been held that an omission by an 

do BO is prima facie evidence of malice. Bub you must not find for 

plaintiff unless you are satisfied that the defendant was actuate 
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what in law is termed malice . . . Still by this prima facie evidence 

of malice, Mr. Hoh is called upon to give some explanation, but he does 
nob appear to give any that is very satisfactory, ... If the defend- 
ant has not satisfactorily [501] explained the noatter to you, by showing 
you some good reason, why he did not countermand this writ, I think, 
you ought to find for the plaintiif.” 

Now that case seems to me to be on all fours with the present. I 
have held chat it was the duty of Mr. James to have withdrawn the 
warrant against the plaintiff on the 2l8t April at the latest, but be did not 
do 80 , and the consequence was that the plaintiff was wrongfully arrested. 
The defendant has given no evidence to show why that warrant was nob 
withdrawn or why no notice was given bo the office nob to point out the 
plaintiff, and I consider that I as a jury am thereupon entitled bo find that 
there was malice in law. 

There is, however, another fact which I discovered on an examination 
of the warrant itself. The warrant was on the face of it intended to 
have been executed before the 7th April, for in the direction at the 
foot as to baking hail, it is slated that the bail to be taken was for the 
plaintiff’s attendance on the 7bh April. The words and figures '‘7bh April" 
have been run through with a pen, and over them “ 2nd June ’’ has bean 
written. The words on the 7bh April, 1892,” seem to have been 
inserted at the time the warrant was originally issued, and appear to be 
in the same handwriting as the rest of the writing in the warrant. The 
words ‘ 2nd June are in a different handwriting and are not verified by 
the initials or signature of the Magistrate, and as no mention is made in 
the record of the case as to any renewal of the warrant, I must come to 
the conclusion that the Magistrate did nob authorize the alteration. The 
hearing before the 2nd June was on the 19th May, and there was no 
evidence given that the defendant was in default through non-aubhorized 
non-appearance on that day ; consequently there would have been no 
ground on that day on which the Magistrate could have issued a fresh 
warrant or authorized the alteration of the return day of the old one. The 
date in the warrant must have been altered on or after the 19th May, 
because it would be on that day that the heariog for the 2nrl June would 
be fixed. The police authorities could not have altered it on their own 
motion, because they are rot in charge of municipal cases and, thfrefore, 
would not, except by the merest accident, know to what day the [502] 
hearing of a particular case was adjourned. Consequently, if the police 
altered it, it must have been from information given them by some one 
connected with the Municipality ; but I do not think the police would 
thus tamper with a warrant, for such an action is a very serious one. and 
to my mind comes somewhat near to forgery. I must, therefore, come to 
the oonnlusioD that it was altered by some one connected with the Drain- 
age Department, and if I were sitting on a jury I should feel myself justi- 
fied, legally and morally, in coming to the oonclusiou that the officers of 
the Department having got tired of the plaintifi’s dilatoriness thought it 
Advisable to put pressure on him by causing him to be arrested, and some 
one, in order to enable the warrant to be executed and bail to be given 
^or the next day of bearing, altered the 7th April into the 2ad June. 
The want of any explanation as to why the warrant was executed is, as I 
have shown, sufficient to enable me to find malice, and this episode of 
the alterfktiou of the date on the warrant shows a probable reason (I do 
not say known to the defendant or his solicitors) why no explanation on 
that point WAS forthcoming. 
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1894 I must, therefore, find that the warrant was on the 31st May 

Deo. 11, executed maliciously and without reasonable and probable cause under 

circumstances which render the defendant liable to the plaintiff in this 

Original action. II the inference drawn by me as to the reason of the execution of 
Civil, the warrant was proved by direct evidence, I should give the plaintiff very 

much heavier damages than I am going to award him, for it is intolerable 

19 B. M8. process restraining the liberty of the subject should he used for any 

other purpose than that for which it is directly intended, and where 
restraining process has been used for indirect objects very exemplary 
damages should be given. Under all the circumstances of the case I pass 
a decree for the plaintiff for Rs. 500 and costs. 

The defendant appealed 

Macpherson and Scott, for the appellant (defendant). — From the 
evidence it appears that the plaintiff's arrest was effected with the assist* 
ance of one of the municipal servants who pointed him but to tbe 
police. That was not within the scope of his employment, and tbe 
defendant is, therefore, not liable for [503] the arrest. Tbe plaintiff 
must show malice; Pollock on Torts (3rd Ed }, p. 204; Addison on Torts 
(6th Ed.) 148; Hope v. Evered (l) Tbe defendant had nothing to do with 
the issue of the warrant of arrest. It was issued because tbe plaintiff 
did nob appear upon the summons. They cited Bank of New South 
Wales V. Owston{2) ; Heath v. Heape (3) ; Tebbut v. Holt (41. 

Bussell (with Lang, Advocate-General) for the respondent (plaintiff).-— 
They cited West v. Smallwood (5) ; Kelly v. Mid. G. W. Rail Go. (6) Heaven 
v. Fender (7) ; Johnson v. Emerson (8) Mitchell v. Jenkins (9). 

JUDGMENT. 

Sargent, C. J. — This is an appeal from the decree of the Divisional 
Court awarding to the plaintiff Bs. 500 as damages for the improper issue 
of a warrant on the 24th March, 1892, and for the improper arrest of the 
plaintiff under that warrant on the 31st May, 1892. 

Tbe main facts of the case are not disputed. After a protracted 
correspondence between the Health Department of tbe Municipality and 
tbe plaintiff with respect to the state of his drains, a notice was served on 
the plaintiff' on 21st December, 1891, under s. 232 of Bombay Act 111 of 
1888 requesting him to do certain work. That work not having been 
done, a summons was issued against him on the llbh February, 1892, for 

not having complied with tbe notice and requiring him to attend at tbe 

Girgaum Police Court on the 2oth February. The plaintiff appeared on 
that day and tbe bearing was adjourned to the lOtb and then to the 
24bh March, when plaintiff failed to appear, and the Magistrate then 
issued tbe warrant for bis arrest, of which tbe plaintiff complains. 

It was scarcely contended that the Health Department was not 
justified in taking out the summons ; but it was said that there was no 
necessity for going on with it after the plaintiff’s letter of 27th February, 
But that letter was not a compliance with tbe notice, but an argumentativo 
letter in which the plaintiff left the [504] work to be carried out by the 
Drainage Department at bis expense, which the Municipality were not 
forced to accede to. It was urged, however, that the letter of 23rd March, 
written by the Municipal Commissioner in answer to plaintiff’s letter of 



(1) 17 Q. B.D. 338. (2) 4 Ap. Ca. 270, (3) 1 H. and N. 478. 

(4) 1 0. and K. 280 (288). (6) 3 M. and W. 418. (6) 7 Ir. Cb. B. 8. 

(7) 11 Q. B. D. 508. (8) L.B. 6 Ez. 373. (9) 5 B. and Ad. 688. 
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!27th February, was the cause of plaintiff’s absenoe on 24bh March. That 1894 
letter no doubt* speaks of *^a fresh summons” having been issued against Deo. ii. 
the plaintiff for not complying with the notice served on him ; but as it 
was in answer to his letter of the 27th February complaining of a summons ORIGINAL 
being issued, the plaintiff could scarcely have thought that it referred to Civil. 
any other than that summons, although it is termed a “ fresh ” summons. — 

But in any case we entirely agree with the Divisional Court that having 
regard to plaintiff’s statement in his letter of 22cd March to the Acting 
Bxeoutive Bngioeer " that he did not see any reason now to attend in the 
Police Court on 24bh instant as he was ready and willing to do the work ” 
it was nob the letter of the 23rd March (assuming it to have been received 
on the forenoon of the 24th March) which determined the plaintiff’s non- 
attendance at the Court. Lastly, there is no reason to doubt that 
Mr. James, the Drainage Engineer, who attended in Court on 24th March 
with reference to this summons, had no knowledge of its having been 
written, or that the use of the word “fresh” was other than a pure 
mistake. 

With reference to the issuing of the warrant, the evidence of 
Mr. James as to what took place on the 24th March before the Magistrate 
read in conjunction with the statement of Sitaram Dbakji Wasliker, senior 
judicial clerk to the Magistrate, can leave no doubt that the warrant was 
nob applied for by Mr. James, or any other official of the Municiuality, 
bub was issued by the Magistrate of his own accord for non-appearance, 
and after making the usual preliminary enquiry as to service of the sum- 
mons and as to whether the work had been executed It may be that the 
warrant so issued was technically invalid, as the Divisional Court pointed 
out, for not stating that it was on account of plaintiff’s non-appearance on 
the 24th March that it was issued. Bub it was in the usual form 
according to the evidence of the senior judicial clerk, and in any case 
whatever defect there might be on the face of it, it was issued by the 
Magistrate of his own accord, [SOS] and the defendant would not be held 
responsible for its defects {Hope v. Eoered (1).) 

It was contended for the plaintiff that it was reaUv issued for non- 
obedience of the notice and that, therefore, the Magiatraie had no authority 
to issue it; but there is no evidence whatever to support such a view of 
what took place before the Magistrate ; and even if there were, the 
defendant would not be liable for what was done by the Magistrate. It 
will be sufficient to refer to the remarks of the Judges in West v. Small- 
wood{2), where the Magistrate had issued a warrant without legal 
authority. 

I now pass to the important questions in the case which arise out of 
the execution of the warrant by the arrest of the plaintiff on the 31st May, 

1892. It appears that on the 26th March the plaintiff having heard of 
the warrant surrendered to it by presenting himself before the Magistrate, 
who told him to appear on the 7th April ; that be did not, however, 
appear on that day, as Mr, Bragg, of the Drainage Department, told 
him that the hearing of the summons had been postponed to the 2l8t April. 

On the 2l8t April the plaintiff appeared in the Court, but found that the 
bearing bad been adjourned to the 28bh April. He appeared on the 26th 
when Mr, Bragg gave him to understand, as the plaintiff says, that the 
matter bad been settled. From that time till the morning of the Slat 
May, when he was arrested, plaintiff says he beard nothing about it ; but 

(1) 17 Q.B.D. S88. (3) 3 M. and W, 418. 
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on being placed before the Magistrate he was released on depositing 
Rs. 25 as security for his appearance whenever required. On the 2Dd June 
the case came on again before tbe Magistrate, both the plaintiff and 
Mr. James being present, when the hearing was postponed to the 16th June, 
on which day the work having been completed, the summons was with- 
drawn by the municipal authorities. 

The history of this case, as well as the Magistrate’s record of the 
case, shows, as the Judge of the Division Court points out, that warrants 
of arrest issued for non-appearance on a certain day are held over by tbe 
authorities to be executed at any time during tbe continuance of the 
summons proceedings. Whether such a practice is a correct one, it is not 
necessary to exnress an opinion, as it is plain, we think, that in the present 
case after the plaintiff attended before the Magistrate and surrendered to 
tbe warrant CS06] be was told to appear on the 7th Aoril. At any rate 
on 28th April the warrant in question was a spent warrant and could not be 
properly executed. As it is no part of the defendant’s ease that it was 
renewed by the Magistrate, the question, therefore, is whether the defend- 
ant is to be held liable for its execution on tbe 3 Ist May. As the warrant 
was issued by the Magistrate of his own accord, tbe case of West v. Small- 
wood (l) shows that the defendant would not be liable for its execution 
unless he or his subordinates took an active part in it. The mere circum- 
stance that the plaintiff was pointed out to the police officer who executed 
the warrant by Hormasji Gursetji, a municipal inspector, may not of itself, 
as the Judge seems to have thought, amount to taking an active part. 
But here there are other special circumstances which must betaken into 
consideration in conjunction with it. Tbe long time which elapsed before 
the warrant was executed, and the alteration in the direction as to taking 
bail at the foot of it from 7th April to 2nd June, not verified by tbe 
Magistrate’s initials, nor explained by any entry of renewal in the record of 
tbe case and which, we agree with tbe Division Oourt, could scarcely have 
been made by the police who knew nothing of what was going on in the 
summons proceedings, point to the warrant having been, if not in tbe actual 
keeping of tbe municipal authorities, at any rate to its having been under 
their control and to the police having been set in motion by them. 

Under these oircumstancee it was incumbent, we think, on tbe 
defendant to give rebutting evidence and more especially to call Hormasji 
to explain the circumstances under which he was sent to aocompany the 
police officer, and to deny, if possible, tbe statement of tbe plaintiff that 
the warrant was in his band when it was served on tbe plaintiff. No such 
evidence has been given, and we feel constrained to come to the oonolusion 
that the municipal autboriiies did take an active pare in the execution of the 
warrant, and must be held liable for plaintiff’s arrest, unless they can give 
some satisfactory explanation. Their explanation of the arrest is. that it 
was a mistake on tbe part of the police. In the view we have taken of tbe 
evidence, thev have to show that it was a pure mistake on their own part ; 
and we [507] agree with the Division Court that the municipal authorities 
cannot be heard to say that their action was due to a mistake, when they 
must have known that plaintiff bad appeared at any rate on tbe 28tb, if 
not on the 21st April, and must be credited with the knowledge of what 
would be tbe effect of such appearance on tbe issue of the warrant. 

It has been, however, contended before us that the defendant, the 
Municipal Commissioner, is not liable for the action of his aubordlnates 


(1» 3 M. and W. 418. 
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Id this matter, and the judgment of tbe Privy Council in this case of the 
Bank of New South Wales v. Owston (1) was relied on. Sir Montague 
Smith, who delivered the judgment of the Gounoil in that case, states the 
result of the authorities to be that tbe authority of a special agent to arrest 
may be implied when the duties which the officer had to discharge could 
nob be efficiently performed unless be had such power. LDoking at the 
nature of the business which Mr. James’ Department was entrusted with, 
it is plain it would be practically impossible to enforce the provisions of 
s. 232 of the Municipal Act if one of the most ordinary steps in the pro- 
ceedings against an offender before the Magistrate, vis., tbe enforcing 
attendance by summons of arrest, required tbe express authority of the 
Commissioner. 

For these reasons we are of opinion that the decree of the Division 
Court must be confirmed with costs. 

Attorneys for the appellant (defendant No. 1). — Messrs. Crawford, 
Burder and Company. 

Attorneys for the defendant (plaintiff). — Messrs. Tyabji, Dayabhai 
and Company. 
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ORIGINAL CIVIL. 

Before Mr. Justice Farran. 

Lalji Shamji and others {Plaintiffs) V . Wal.ji Wardhman 

AND OTHERS {Defendants)."^ 

[12tb, 18iih, 19bh and 21at February, 1895.] 

CasU-^Oaste question — Regulation II of 1827. s. 'Zl—Jurisdiction of Civil Court — 
Majority of caste, right of. 

Tbe plaintiffs and defendants were memberR of the Rutohi Dossa Oswal caete 
of Hindus residing in Bombay. The plaintiSs alleged that by a resolution of the 
caste [808] unanimously passed at a caste meeting held on the 19bb September, 
1893, a oommittee, of which they were members, was appointed on behalf of the 
caste for the purpose of preventing Brahmans from attending the feasts nf tbe 
caste in the caste cart in Bombay, and that on the 16th sod IBth July, 1694, by 
resolutions unanimously passed the members of the caste w>re strictly probi' 
bited from feasting any Brahman in tbe caste oart, and the committee was 
authorized not to allow any oaateman wishing to feast Brabmanc in tbe oart to 
use tbe caste oart aod caste vessels, and if necessary to take legal steps in the 
matter. The plaint alleged that the defendants proposed to give a fea^t in the 
caste oart to which they had invited Brahmaos, and prayed for an injunction 
and lor a declaration that the above resolutions were validly passed a.id were 
bindiog upon the defendants and on tbe caste. Tbe defendants oonteoded that 
the subject-matter of the suit was a caste question and not cognizable by a civil 
Court, and further that the meetings referred to in the plaint had not been duly 
oonveoed, and that the resolutions were invalid and not binding on those who 
were not present and who did not cousent to them. They alleged that Brabmaoe 
had from time immemorial as a matter of course attended the caste feastR, and 
they denied that the plaintiffs or aoy members of tbe caste bad now a right to 
exolade them. The Court found ae a fact that a large majority of tbe caste were 
in favour of exoluding Brahmans from caste feasts. 

Held that the majority of the caste having arrived at a bon't fide deoision that 
the ooovenienee and comfort of the oaste were best advanced by the exclusion of 
the Brahmans from their oart, it was not a case in which the Court could say 
that tbe deoision was so subversive of the interests of the minority as to amount 


« 
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to a practicii] coofi^catioD of their property or deoial of their rights, and that 
the Court ought to give effect to it. 

The Court accordiogl; passed a deoree in terms of the prayer of the plaint pro* 
hibiting the defendants from bringing Brahmans into the oart to dine so long as 
the resolution of the caste prohibiting the practice continued in force. 

The Court docs not decline to give eSect to the expressed wishes of the majority 
of a caste as to the management and custody of caste property, which the 
minority seek to set at naught, by reason of the suit involving a caste question. 

In matters relating to the management of caste property and the administra* 
tion of it.s adairs the majority of the ctste has authority to control the minority. 
But the Court will not by its decree enable the majority to make a tyrannical 
use of its power. It would not assist the majority to deprive without cause the 
minority of their right to use what is the common property of all, or give efieot 
to a resolution passed in violation of the rules of natural justice or of a directly 
confiscatory nature. 

[Appr.. 11 Bom. L.R. 1267 = 4 Ind. Cas. 569; R., 34 B. 467 = 11 Bom. L.R. 1014 = 4 
Ind. Cas. 108 ; 9 Bom. L,R. 569.) 

Suit to restrain the defendants from inviting Brahmans to casta 
feasts or to other feasts held in the caste oart. 

The plaintiffs and defendants were members of the Kutebi Dossa 
Oswal caste resident in Bombay. The plaintiffs (fifteen in number) were 
described in the plaint as members of a committee appointed by the said 
caste. The defendants were eight in number. 

[509] The plaint stated that the Kutchi Dossa Oswal caste was a 
Hindu Bania caste, of which about fifteen hundred adult male members 
resided in Bombay ; that at a general meeting of the caste duly held on 
the 19bb September, 1893, thirty-five members of the caste were, by 
resolution unanimously passed, apoointed a committee on behalf of the 
caste for the purpose of preventing Brahmans from attending the feasts of 
the caste in the caste oart in Bombay, and that fifteen of such committee 
should constitute a quorum ; that at subsequent meetings held on the 26th 
November, 1893, the 23rd June, 1894, and 6bh July, 1894, the number of 
the committee was increased from thirty-five to fifty-six, and the plaintiffs 
were fifteen members of the said committee of fifty*six persons. 

On the 16th July, 1894, at a caste meeting at which about 1,000 
adult members of the caste were present, and at another meeting on tbs 
18th July, 1894, at which about 800 were present, the following resolu- 
tions were unanimously passed : — 

IX. The caste hereby confirm and re-appoint the committee of 56 
gentlemen appointed on the 9th day of Bhadarwa Sud 1949. and in subse- 
quent meeting, and also confirm all the business done by the said com- 
mittee up to this day, and specially the meeting of this day called by 
Mr. Thackersay Dewraj. 

“X. The castemen are hereby strictly prohibited from feasting any 
Brahman in the caste oart, and the above committee are hereby fully 
authorized not to allow any casteman wishing to feast Brahmans in the 
caste oart to use the caste oart and vessels belonging to the caste. 
necesisary, they are authorized to take legal steps in the matter.” 

Tbe plaint, wbich was filed on the 9Dh August, 1894, alleged that since 
the passing of the said resolution two caste feasts had been given at the 
caste oart : one of them by one of the defendants and the other by one of 
their supporters, to both of which, notwithstanding the protests by the 
plaintiffs, many Brahmans and their families were invited and came. The 
plaint then continued ; — 

The plaintiffs and the majority of tha caste who are entitled as of 
right to attend all caste feasts • given at tbe caste oart strongly object to 
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Brahmacs and members of other castes being invited to and attending the 
feasts there, and they will not attend any feasts to which Brahmans are 
invited. The plaintiffs say that the majority df the caste are entitled to 
pass the resolution aforesaid against Brahmans being invited to caste feasts 
or feasted in the caste oart, and that a small minority of the caste cannot 
use the caste property in violation of the rule aforesaid. 

[810] “10. The caste oart and the caste pots, utensils, dishes and 
benches used for the caste feasts are all the exclusive property of the said 
paste, and the plaintiffs say that no one not belouging to the caste is 
entitled to use them against the wishes of the majority of the caste. 

11. When the Brahmans attend the caste feasts abovementioned 
they use the cooking pots, utensils, dishes and benches belonging to the said 
caste, and when they are invited they attend with their wives and families 
to the number of about 800 or 900. This altogether prevents the wives 
and families of the majoiity of the said caste' from being coovenieDbiy 
accommodated at such caste feasts. 

“12. The plaintiffs have quite recently come to know that the defend- 
ants have arranged to give a caste feast in the caste oart at 2 o’clock next 
Friday, the lOth instant, and notwithstanding the above resolutions 
they have invited and intend to invite Brahmans to attend the said caste 
feast, and they intend t.o feast Brahmans in the said caste oart on the 10th 
instant and intend to allow the Brahmans to use the said caste oart and 
other caste property aforesaid. 

“13. The plaintiffs further say that Friday the 10th instant corres- 
ponds with the native date 9th Shravan Sud, and that the feast which is 
to bo given on that day will ba given under the provisions of cl. 15 of 
^he consent decree passed in suit No. 488 of 1888, dated 2nd August, 1890. 

“14. The said cl. 15 of the said decree only provides for the giving of 
a feast to the Kutchi Dossa Oswal Vania caste and to priests, and does 
not permit Brahmans being invited to attend the feast. The priests are 
not Brahmans but Gurjis, and do not join the caste in their feasts, but 
takeaway their food with them. 

“16. The plaintiffs say that the action taken on the part of the 
defendants above referred bo will, unless they are restrained by injunction 
of this Honourable Court, prevent the plaintiffs and the majority of the 
caste from attending the said feast." 

The plaint then prayed for an injunction restraining the defendants 
from attending the said caste feast to be given at the caste oart on the 
10th August, 1894, and from feasting any Brahmans in the said oart. and 
from allowing Brahmans to nse any portion of the oart or other property 
of the caste, or from inviting Brahmans to attend any other feast at the 
said oart, &o., and further for a declaration that the above resolutions were 
validly passed and they bound the caste and restraining the defendants 
from acting contrary to them. 

The defendants filed a written statement, in which they submitted that 
the Bubjeot-matter of the suit was a caste question and not cognizable by a 
pivil Court, They further contended that the meetings referred to in the 
plaint had not been duly convened and that the resolutions were invalid and 
sot binding on those who were not present and who did not consent to 
them, [8il] They denied that the plaintiffs were authorized or entitled to 
bring the suit. They alleged that Brahmans bad from time immemorial 
a matter of course attended the caste feasts, and they dented that the 
plaintiffs or any members of the caste bad a right now to exclude them : 
Ahat the Brahmans were absolutely necessary to the caste and had 
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1895 always performed ceremonies in connection with marriages, &c., for 
Feb. 21. members of the said caste and that if now excluded the members of the 

caste would lose religious benefit of their services. They further claimed 
Original that any member of the caste had a right (subject only to his obtaining 
Civil, the consent of one Abhechand Kagbowji, the principal member of the 
19 B~507 donor's family) to the use of the caste oart and vessels both for 

general and for private feasts and bad the right to invite Brahmans to 
such feasts. 

The written statement contained the following paragraph : — 

The defendants admit that Brahmans were invited to and attended 
the feasts therein referred to as they have always done. The defendants 
say that the said Brahmans are so invited to their feasts from religi* 
ous motives, and that there is a vested right in every member of the said 
caste so to invite the said Brahmans, and that no majority of the said caste 
is entitled to inteifere with the same whether by resolutions or otherwise.” 

Macpherson iinverarity with him) for the plaintififs. — The members 
of this caste are Baniaa and follow the Jain religion. The caste came 
from Marwar to Cutch. 300 years ago. From tbence they went to 
Jamnagar, and 60 or 70 years ago a few members came to Bombay. Aa 
to the history of the caste see Thackersey Dewraj v. Hurbhum Nursey (1), 
As to the Jain religion see Bhagvandas v. Rajtnal (2). 

The questions raised are no doubt in a sense caste questions, but they 
do not come within the Begulabions, and the jurisdiction of the Court is 
not excluded. The Courtis not precluded from recognising and enforcing 
the decisions of the caste in matters relating to caste property. In 
reference to such matters what constitutes the caste ? Clearly the majority 
of its members. The vote of the majority is the vote of the caste. 
The recalcitrant minority are nob the caste. Here it is really the minority 
who invoke the assistance of the Court to override the will of the caete. 
[512] The Court cannot do this, but will give effect to the decision of the 
caste, i. e., the decision of the majority. The caste is an autonomous body, 
and when it comes to a decision which creates rights with regard to pro- 
perty the Court will enforce these rights. A question finally decided by a 
majority of the caste cannot be said to be a caste question of the class 
which is withdrawn from the jurisdiction of the civil Court — Girdhar v. 
Kalya (3) ; Mehta Jethalal v. Jamiatram (4) ; A’nandrav v. Shankar (5) ; 
Dttllabhy. jSJarayan {6) ; Krishnasamiv, Virasami (7): Civil Procedure 
Code (XIV of 1682/, s. 11 ; Strange’s Hindu Law {3rd Ed.), p. 93. As to 
the user of caste property — Pragji Kalan v. Govind Gopal (8) ; Advocate 
General v. David Haim (9) ; Jagannath Churn v. Akali Dassia (10) j 
Raghunath v. Janatdhan (11) ; Dawkins v. Antrobus (12); Hopkinsm 
Marquis of Exeter (13) ; Suit No. 168 of 1879 (unreported, and No. 367 
1879 (unreported) ; Thackersay Dewraj v. Hurbhum Nursey (1) ; Coopery* 
Gordon (14). As to the frame of the suit — Anandrav v. Shankar (5), 
Lewin on Trusts (9tb Ed ), p. 1059; Civil Procedure Code (XIV of 1882). 
s. 532. The caste can prescribe its own usages — Attorney General v. 
Guild (15). The oart is charitable property — Commissioners of Income Ta:c, 
V. PemseL (16). 


(1) 8 B. 432 (444, 472). (2) 10 B. H 0. R. 241. 

(4) 12 B. 225. , (6) 7 B. 323 (328 329). 

(7) 10 M. 133. (8) 11 B. 634. 

(10) 21 0. 463, (11) 16 B. 699. (610). 

(13) L.R. 6 Eq. 63. (14) L B. 8.Eq. 249. 

(16) (1891) Ap. Ca. 531 (583). 


(3) 5 B. 83. 

(6) 4 B H O R. (A.O.J.) HO. 
(9) 11 B. 185 (196). 

(12) 17 Oh. D.616. 

(15) 28Beav. 485. 
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Lang (Advocate General), Loundes with him, for the defendants. — 
The authorities clearly show that the questioos raised here are caste 
questions. The fact that the right to property may be involved does not 
give the Court jurisdiotion — Girdkar v. Kalya (1); Mehta Jethalal y, 
Jamiatram (2) ; Pragji Kalan v. Govind Gopal (3) ; Advocate General v. 
David Haim (4). The Court cannot interfere in disputes about the 
division of caste property. The cases in which this Court has held that it 
has jurisdiction wore oases in [513] which the question was as to who 
should hold the property for the whole caste. It has interfered to pro- 
tect the property for the cas^o. See also Krishnasami v. Virasami (5) 
This suit relates to cbaribv — Goodman v. Mayor of Saltash (6j ; Attorney 
General v. Lawes (7) ; Gray v, Ghaplin (8). The majority cannot divert 
a charity from the purpose for which it was intended. When this oart 
was given to the caste it was the practice for Brahmans to attend the 
caste feasts. The intention of the donor must be assumed to have regard 
to the caste practice prevailing at the time of gift. The feasting of Brah- 
mans is meritorious — Lakshmiskankar v. Vaijnath (9); Advocate General 
V. Vtehvanath (10). The majority cannot change the practice contrary to 
the intention of the founder — Attotney General v. Pearson (11) ; Attorney 
General v. Shore (12). They also cited Gopaiy. Gurain (13). 
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JUDGMENT. 


Farran, J. — The parties to this suit belong to the Kutchi Dossa 
Oswal caste. The plaintiffs, who allege that they represent a majority 
of the caste, have, with the permission of the Court, brought the suit 
under 8. 30 of the Civil Procedure Code (XIV of 1882) on behalf of all 
parties interested, inclading themselves. The main prayer of the plaint 
is that the defendants, who are eight in number, may be restrained by 
injunction from inviting any Brahmans to attend a particular feast which 
was to have been held on a day now past, and any other feast given at 
the caste oart to the caste, and from inviting any Brahmans into the caste 
oart, at any time that a caste feast is being given or otherwise. 

Although the evidence which I have recorded in the case occupies 
many pages of my note book, and the recording of it has taken a consi- 
derable time, the facts actually proved may be condensed into a narrow 
compass. It will be convenient to state them concisely before considering 
whether the plaintiffs are entitled to, and the Court has jurisdiction, 
according to the principles which govern its practice, to afford to them the 

relief which thev pray by their plaint. 

1814] The Dossa Oswal caste are Jains by religion, though not of the 
moat orthodox kind. The caste originally settled in Marwar, migrated 
tbenoe about 300 years ago to Outch, where they are now a numerous body. 
Thence a portion of them came to Bombay about 80 years ago. This suit 
oonoerns only the Bombay section and its property. That section consists 
now of from 1,400 to 1,500 adult males. When assembled at a caste 
feast the persons dining number about 2,500 or 2,700 including women 
and children. 

When tbo o&sfco oaepd to BoDobay they had do noahajanwadi, and for 
soma time were without definite rules. Their caste dinners took place 
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Id a warehouse of Narsi Natba or in some vacant convenient buiWing. 
Narsi Natba was the beadman or sbettia of tbe caste and was also the 
banker of its funds as well as of the funds of the temple which was built in 
bis time. His representative for the time being is still recognised as tbe 
principal shettia of ihe caste. He signs in the name of Narsi Natba in 
caste matters. Narsi Natba died in 1S42. His firm of Narsi Natba and 
Company devolved upon his son Virji Narsi. The present mahajanwadi 
and building which are at Khadak were purchased and built in Virji’s 
time. It has hitherto been an accepted belief in the caste that Virji Narsi 
purchased and built the mahajanwadi and presented it to tbe caste. It 
was so seated by Kessowji Naik and the other headmen of the caste in 
1869 in their written statement in suit No. 298 of 1869, a suit in which 
tbe Karad caste sought to share the property of the Dossa Oswals and it 
was repeated in the written statement in suit No. 424 of 1881. No one 
in fact thought of questioning the belief until lately. An examination of 
the books of the firm of Narsi Natba and Company has now unearthed 
a document (Ex. A) which throws doubt upon the accuracy of this 
general belief. It is a release given by Virji to Bbarmal Tejsi and two 
other men who bad been managing the firm of Narsi Natba and Company 
for him during his minority. It acknowledges that he (Virji) held two 
houses and a sum of Rs 51,000 in trust for certain charitable puruoses of 
which Bharmiil Tejsi and the others were to have the management, 
and then deals with the acquisition of the mahajanwadi as follows:— 
Further tbe house or cAai on [S15j Khadak (road) which was purchased 
in my name from Memon Dawudbhai Ahmed for Es. 15,000 has been 
purchased for the mahajan. On the same the work of repairing and 
rebuilding having been made (the same) is to be made over to tbe mahajan 
and the expense which may have to be incurred and the outlays that 
may be made in getting the same rebuilt are all duly to be paid 
by me. And tbe said chal having been turned into a mahajanwadi 
and a new deed having been got made in the name of Shah Narsi 
Natha, tbe same is to be given to the mahajan as a present for the 
Durnose of giving feast and dinners. And in the books of Sbah Narsi 

Natha there is an account of the mahajan. In that account Rs 

are found to be due to the mahajan. The same are to be debited to the 
account of the mahajan on the 30 h of As-so Vad Samvat 1903 (Sbh 
November, 1847), and the account is to be kept as squared. Nobalance 
is to be struck in the mahaian’s accounts as claimable or payable up to 
30bh Asso Vad Samvat 1903. And the deed relating to the same wadi 
having been got made in the name of Shah Narsi Natha and the said 
house having been turned into a mahajanwadi, the same is duly to be made 
over into the possession of the mahajan. Tbe authority over the same 
belongs to the mukhtyars of the Bombay mahajan of our caste and the 
deed relating to the said wadi is to be kept by you, I am not to raise 
any objection or claim against the same.” This document is dated 17th 
November, 1847. 

Previously to this a subscription list had been started in the caste for 
the purpose of an oarb, Rs. 15,784^ had been subscribed by 454 members. 
The evidence, I think, shows pretty eonclu>‘ively that the subscriptions 
were never called up. The subscribers grumbled and Virji Narsi undertook 
to make up the amount. It was C'^rtainly intended that the funds of the 
caste then in the hands of Narsi Natha and Company available for the pnr* 
pose should be employed in making the purchase, but the fact of the subs- 
cription being got up shows that they were considered insuffioienb for the 

344 


X.1 


LALJI SHAMJl V. WALJI WAKDHMAN 19 Bom. 517 


purpose. The wadi and building cost from Es. 35,000 to 40,000. A good 
deal of inooDolusive evidence has been given to show what available fund 
Karsi Natha and Gomoany then held, and bow the blank left in Ex. A should 
[816] be filled up. The books of Narsi Natba and Company are not forth- 
coming. The temple books do not show the expenditure (if any) made by 
Narsi Natba and Company, but only the sums paid over to the firm. 
Ghelabhai Padamsi states that the money of the mahajan which Narsi 
Natha and Company had in hands was Rs. 2,700; but in the absence of 
books 1 cannot accept this sum even as the approximate amount. Nothing 
has been proved. Exhibit XXIII is not a reliable document. Ics non- 
produotion in the earlier suits (Exs. A 8, A 9 and A 10) renders it impossi- 
ble to attach any real weight to it. Tbe last document on this 
subject is Ex. 7 passed by Harbhum Narsi after the death of V'irjl to 
BharmalTejsi and two others. It refers bo the mahajanwadi thus: — “Thera 
is one mahajanwadi at Khadak. That oart has been built and given away 
as a present to the mahajan for giving feasts. The same has been given 
to our caste by my deceased brother Virji Narsi for being used as a feast- 
ing and feeding place ; thereto I and my heirs have no claim whatever.” 

The inference which I draw from tbe several documents and the other 
evidence in the case in connection with the acquisition of the mahajanwadi 
are these: — The caste purposed bo purchase a wadi for feasting purposes 
out of their surplus funds in the hands of Narsi Natha and Company 
supplemented by subscriptions ; the managers of Narsi Natha and Company 
purcbasei a suitable place during the minority of Virji Narsi intending 
to pay for it eventually out of such funds ; and Virji when be came of age 
and took over the estate undertook not to call in the subscriptions, but to 
make up any deficiency, beyond the fun 1 in the hands of his firm, out of 
hie own resources, thus squaring the aceount bstwaeo his firm and the 
estate. In that sense be was treated or treated himself as bestowing the 
oart on tbe caste ; but legally his firm purchased the oart as tbe agents for 
the caste, advancing money for the purpose, and he gave up his claim for 
repayment by tbe caste beyond tbe sum which he had in his bands 
belonging to the caste. Tbe amount of that sum cannot now be determined 
with oertaintv. 

[817] Under these circumstances it is, I think, impossible to 
treat the acquisition of tbe oart otherwise than as a purchase by 
the caste for the purpose of using it as a caste-feasting oart, or to 
consider the oart as having any trust impressed upon it by Virji 
Natba to use it in a particular manner, because be at the vastu 
ceremony and subsequently in common with other numbers of tbe caste, 
feasted Brahmans in it along with the caste. It is in the same 
position, I think, as if the casta had purchased the oart by subscrip- 
tion for a feasting oart, Virji Narsi being the largest contributor to the 
purchase* money. Since its acquisition by the caste the oart has always 
been used as a caste feasting piece, and is still used as such. Virji and 
Hurbhum Narsi were in the habit of levying a small fee when a caste- 
man used the oart. Tbis was probably for tbe cleansing of the oart, and 

keeping its floor in order. The practice cease i in Samvat l912orl9l3. No 

inference can, I think, be drawn from this oiroumatance. Though it is 
Ueoessary for a oasteman wishing to use the oart for the giving of a caste 
feast to ask formal permission to do so from the ehettias of the caste or, 
aooording to Narsi Keseowji, from a mahajan meeting* I think it is clear 
froitt tba evidenoe.that upon payment of the oQstomary fee to tbe caste 
luoifii eaoh oastsmaii, in the absence of any special reason, is entitled to 
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the use of the oarb for such purpose. The regulation of the permissioQ 
rests with the shettias of the caste or the caste, and not with the 
representative of Narsi Natha alone. Exhibit A, coupled with the other 
evidence, is conclusive upon this point. The oarfc is supplied with cooking 
utensils which have heen purchased out of caste funds. They are used 
similarly by the members of the caste, also on payment of a small fee. 
for cooking caste dinners in the oarb. They are also similarly used for 
cooking less important feasts given by the members not in the caste 
oarb. 

Though the Dossa Oswal caste follow the Jain religion in matters of 
doctrine and faith, they have not abandoned all Vishnu ceremonies and 
practices. Their marriage ceremonies, agamic and birth ceremonies and 
certain ceremonies after death are performed by, or in the presence of, 
Brahmans. From time immemorial — long before the caste came to 
Bombay — a sect or [318] class of Brahmans called Raigur Brahmans 
have been closely connected with the caste and have performed these 
ceremonies for them. The defendants aumit that such ceremonies are of 


a mundane and not of a religious nature. Sbobhan Aspal explains them 
in detail. The origin of the connection between the Rajgur Brahmans 
and the Dossa Oswals has not be«n traced. A legend, invented probably 
by the former, ascribes it to the Rajgurs having degraded themselves by 
eating with the Dossa Oswals who are Banias to save the latter from 
slaughter by Mussalmans. The connection has been beyond doubt 
very remote. In consequence of this connection or from some other 
unknown cause these Rajgur Brahmans have been in the habit from very 
early times of dining with the caste at caste and other feasts. Some 
Rajgur Brahman families followed the Bombay section of the caste to 
Bombay and since then they have been accustomed to dine with the Dossa 
Oswals at their caste and other feasts in addition to performing for them 
the Vishnu ceremonies which I have mentioned. Since the acquisition of 
the caste oarb they have always dined in it at the caste feasts. Formerly 
they came to feast by invitation. Exhibit B is a document passed by the 
Rajgur Brahmans in 1839 undertaking not to attend feasts unless invited. 
Tnis undertaking was not adhered to, and the Brahmans attended all 
feasts in the oart whether invited or not. The plaintiffs say that this has 
for a long time been submitted to, but grumblingly, by a large number of 
the caste. 


In Samvab 1949 this grumbling ripened into action. Under the 
guidance of the plaintiff Narsi Kessowji and others the section of the caste 
opposed to the feasting of the Rajgur Brahmans began to bold meetiogs 
and appoint committees to get rid of the practice. The movement began 
with a petition addressed to the caste leaders. On the 18bh of September, 
1893, a committee of 35 was appointed to take stens in the matter. Further 
meetings were held on 19th September and on IStb Novecpber, 1893. 0“ 
the 23rd June, 1894, the committee was enlarged. On the 6th July it was 
resolved to engage barristers. The opponents of the Brahmans now found 
themselves strong enough to take a decisive step and called a caste meeting 
in the mahajanwadi [3l9] for the 16bh July. The published notice of tbU 
meeting stated that tbe object was to consider certain accounts and trust 
matters. A large number of the oastemen assembled, probably 900 to 
The evidence of Mr. Morris and Exa. 29 to 32 do not throw any real 
over this figure or those relating to the next meeting. Tbe advertised 
objects of the meeting having been disposed of, it was proposed, seooodw 
and carried unanimously, that the castemen should be strictly prohibited 
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from feasting Brahmans in the inahajanwadi, and that legal measures 
should be taken, if necessary, to prevent a rastemau from feasting even a 
single Brahman in the mahajanwadi, or using the mabajanwadi and ihe 
pots and vessels. 

At the date of this meeting another meeting had been formally conven- 
ed by Abhechand Baghowji, the leader of the Bxjgur Brahman faction, for 
the Idtb July. The chairman called the attention of the meeting of the 
16th to that fact and took their sense as to whether they should attend 
the meeting of the ISth, The meeting resolved to attend it. The result of 
this meeting of the 16th quickly became known, and on tbe 17bh there was 
great excitement in the caste. Tbe rival party purported to put off their 
meeting of the 18tb by public notices, but Narsi Kessowji and the anti- 
Brabmanites, notwithstanding such notices, attended it to tbe number of 
about 800. Tbe resolutions passed at the meeting of the 16th July were 
all read out and confirmed at this meeting unanimously. Tbe feeling of 
the minority of the caste appears to be not to attend a meeting at which 
they are sure to be outvoted. 

The present leaders of the caste are four — Narsi Kessowji and 
Cuverji Jewraj, who desire to exclude Rajgur Brahmans from iheir feasts 
and caste oarb and have followers to tbe number of about 1,000; and 
Abhechand Baghowji (who signs Narsi Natba) and Ghellabhai Padamsi, 
who favour the admission of Brahmans and desire to invite them, and 


feast them at feasts given by themselves and who have followers to the 
number of about 350. The latter party now only desire that it shall be 
optional with the castemen whether to invite Brahmans or not. The 
defendants having been about to give a feast in tbe oart as usual [520l 
on the 10th August, 1894, in accordance with the provisions of a 
certain trust-deed for feeding the caste, and proposing, as usual, to allow 
the Rajgur Brahmans to attend, the present suit was filed on the 9cb 
August, 1894, to prevent their doing so, and generally in the future to 
restrain them from inviting Brahmans. 

Since the suit the plaintiffs have convened and held another meeting 
of the caste on the 3rd November. Full notice of tbe business to be 
transacted at this meeting was published. At ic tbe resolutions of the 
meeting of the 18tb July were unanimously confirmed. About 903 
members attended that meeting. It is, I think, beyond doubt that the 
plaintiffs commaud a large majority of the votes of the caste in favour of 
the resolution for excluding Brahmans from the feasts ami prohibiting the 
castemen from feasting them in the oart, at least in the proportion of 2 to 1. 
The defendants do not contest this fact, though they do not admit that 
tbe voting represents the real opinion of the caste. 

These are the facts. 1 have now to consider whether upon them the 
plaintiffs are entitled to a decree. The first point which arises for 
oonsideration is whether the Court is prevented from giving redress to the 
plaintififs by reason that the question at issue is a caste question, which 
the Court is precluded from trying. For the purpose of considering 
that point 1 must assume that tbe majority of tbe caste had power to 
regulate tbe use of the mahajanwadi in the way that they have done, and 
that the defendants desire to use it in an unauthorized manner. 

In suit No. 168 of 1879 Vasudev Vithoba and others suing on behalf 


of thomeelves aod tbe majority of tbe caste sought to remove the defendant 
Qariba from the management of the caste property. The defendant 
idt^ed that he bad been duly appointed by the casta to manage, and that 
tho OMto were still in favonr of his continaiDg to manage. Tbe Court 
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(Sargent, J.) directed a caste meeting to be held and, it being found that 
the majority of the caste— 176 to 117— were in favour of removing the 

defendant from the management, passed a decree directing the defendant 

to deliver to the plaintiffs possession of the immoveable and moveable 
property of the caste and restrained [521] him from performing or 
interfering in the performance of certain ceremonies unless and until 
he was duly elected a member of the panch of the caste. 

In suit No. 367 of 1879, Gopaldas Madhawdas. alleging himself to be 
shettia of the Kapole Bania caste, sued Sir Mangaldas Natbubhai to 
recover possession of certain utensils and cooking pots of the caste 
which the defendant had taken forcible possession of. The defendant 
claimed to retain them by virtue of the authority given him by the caste. 
It being found that the majority of the caste were in favour of the defend- 
ant having the custody of the articles, the plaintiff’s suit was dismissed 
by Kimball, J. Sir Mangaldas, as elected headman of the caste, also filed 
a suit (No. 290 of 1880) to recover from Gopaldas possession of some of 
the caste property. Sir Charles Sargent passed a decree in the plaintiff’s 
favour on the ground that he had been appointed sbett of the caste by a 
majority, and was entitled, therefore, to have the custody of the caste 
property. 

These unreported cases show that this Court does not decline to give 
effect to the expressed wishes of the majority of a caste as to the manage- 
ment and custody of caste property which the minority seek to set at 
naught by reason of the suit involving a caste-question. 

The Advocate General for the defendants relied upon Girdhar v. 
Kalya (1) which followed the Full Bench ruling in l^emchand v. Savai- 
chand (2). That was a decision that a dispute which had arisen with 
reference to certain property was a caste-question within the meaning of 
Regulation II of 1827, s. 21, which provides that it is to be understood 
that DO interference on the part of the Court in caste-questions 19 
warranted ” by the wording of the section which gave the Courts general 
jurisdiction over all suits and complaints of a civil nature. The wording 
of this proviso has given rise to many questions of a delicate nature, and 
fine distinctions have been drawn as to what are and what are not casto* 
questions, and what does and what does not amount to an interference in 
such matters within the meaning of the section. The decisions, it must 
be admitted, are not easily [522] reconcileable with one another. The 
principal of them are mentioned in the foot-note (3). 

The test which ought to be applied is, I think, that applied by 
Sargent, C. J.. in Murari v. Suba (4). viz., “ would the taking cognisance 
of the matter in dispute be an interference with the autonomy of the 
caste ? " Will the Court be deciding a question which the caste as a self- 
governing body is entitled to decide for itself? If that be the true 
principle upon which the cases were decided, it follows, as remarked by 
West, J., in Pragji v. Govind fo) that “ to take evidence of the customary 
law of a caste, to recognise that law and the vote of a majority as given 
effect to by that law, is not bo interfere in casta matters. It is simply to 
recognise the existence of castes as corporations with civil rights an 

(11 5 B. 83. (21 5 B. 84, note. 

(3) Dulla^.h Joqi V. Narayan (4 B. H. 0. R. 110, A.C.J.l ; Murat Daya v. 

B, H C. R. 17 A. b. J.) ; Girdhar v. Knlya (5 B. 83) ; Nevichand v. 8avatcha^ \o 
B. 84. note) ; ShanJeara v. Hanma (2 B. 470) ; Pragji v. (?oumd (11 B. 634) ; 
Jethalal v. Jamiatram (12 B. 225). j 

(4) 6 B. 725. (5) ll B. 534. 
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atitonomy suitable to the purposes of their existence.” In that view^ 
upon the assumption which I have stated, it would not be an interference in 
a caste question to uphold by the sanction of the Court's decree the right 
of the majority of the caste in question to regulate the user of the caste 
oart and to restrain the recalcitrant minority from acting in opposition to 
a regulation laid down by the majority as to such user. If the decisions 
to which I have referred passed under the Regulation of 1827 go further 
than this, and prohibit the Civil Courts altogether from dealing with 
questions -in which caste interests are involved, I consider that sitting on 
the Original Side of the High Court to which the Regulation does not 
extend,! should not be bound to follow them, but should rather follow the 
unreported Original Side decisions which I have mentioned. I must, 
therefore, disallow the plea raised by the defendants to the jurisdiction. 

It is clear upon the authorities that in matters relating to manage- 
ment of caste property and the administration of if.s affairs the majority 
of the caste has authority to control the [523] minority. On this 
question it is sufficient to refer to the same unreported cases and to Lalsoon- 
dery. Sumbhooili, Mootee v. Kuhandas{2), Pra<jjiv. Govini{Z), Eaqhunath 
V. Janardhan (4). References could be multiplied. But in the absence of 
a written or proved customary constitution I know not how the affairs of 
a caste could be administered if the decision of the majority duly arrived 


at and notified were not held binding upon the minority — Cooper v. 
Gordon (5). The proposition, in my opinion, amounts to little less than a 
legal axiom. This leads me to consider whether the resolutions in this case 
were duly arrived at and made kuown. The several meetings which preced- 
ed the meeting of the 16th July were of the preliminary character. They 
were attended only by the adherents of tbe movement, and were no doubt 
intended only to be so attended, though they professed to be caste 
meetings. As already stated, the notice convening tbe meeting of tbe 16th 
July did not mention the Brahman question. Tbe minority of the caste 
protested against the manner in which tbe metting was convened, and there 
was a legal correspondence upon this subject. Ghelabhai Padamsi says 
that he and bis party did not know that the Brahman question was to be 
discussed at tbe meeting of tbe 16tb. As this is quite possible, 1 think 
that tbe minority are entitled to contend that tbe resolution as to 
Brahmans passed at that meeting was not duly arrived at. It canoot, 
however, I think, be said that the caste did not as a body know that the 
Brahman question would be discussed and a vote taken upon it at the 
meeting of the 18th July. That meeting had been summoned by Abhe- 
oband Haghowjifor that day. On the 17th, however, there was great 
excitement in the caste when the purport of the resolution passed at tbe 
meeting of the 16th July became known, and I feel assured that Abhe- 
ohand tried to put off the meeting of tbe 18th because he knew 
that tbe same vote would be taken at it as had been taken on tbe 
16th, and that be and his followers purposely refrained from attend- 
ing it, knowing that they were in a minority. It appears [524] 
from the evidence of Narsi Kessowji, who on this point has not 


been contradicted, that notice of the actual business to be transacted at 
ft meeting of this caste is not usually given before the meeting : but when 
there is a burning question to be decided, the object of the meeting natur- 
ftUy becomes known beforehand. Tbe notice convening the meeting of 
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the 18fch did certainly specify particular business to be transacted at it? 
but this did not preclude the transaction of other business, nor did it in 
this instance mislead the caste who. I am satisfied, knew why the 
meeting was attempted to be postponed and why notwithstanding 
such notice it was actually to be held. The letter of Little and Com- 
pany of the 18th July on belialf of Abhechand and his followers shows 
this very clearly and so do the proceedings at the meeting itself. It is 
sought to get rid of the effect of the resolution passed on the 18th of July 
by showing that the meeiiog was misled by the speeches of Narsl Kessowji 
and Bharmal Buttonsi into voting for a resolution of which they did 
not understand the real import. I think, however, that this was not 
so. The terms of the resolution were certainly read to the meeting, and 
there is no real evidence to show that they were not fully understood. By 
the 3rd of November their full import was certainly known and they were 
then unanimously approved. If it served any useful purpose it might be 
possible to hold that there were technical objections to the validity of 
the resolution of the 18th July, but as the proceedings of the caste are 
not governed by technical rules and as the resolutions express the wishes 
of the majority of the caste, and as the minority could have opposed the 
passing of them if so minded, and would, I doubt not, have done so bad 
they thought that they could have done so successfully. I think that I 
ought to have regard to substance rather than to technicality in this case 
and hold that the resolutions were duly arrived at by the caste and promul- 
gated. 

The main difficulty which I have felt throughout the case is to 
determine whether the resolution to exclude Brahmans from the caste 
oart is really a question of the mere management of the caste property ; 
and whether it is not rather a tyrannical use of their power by the majority 
which in effect deprives the minority of their right to use the oart because 
they entertain views upon [525] the subject of the Brahmans different from 
those of Narsi Kessowji and his school. The Court would not, I 
apprehend, assist the majority by its decree to deprive without cause the 
minority of their right to use what is the common property of all. It 
would not, I apprehend, give effect to a resolution passed in violation of 
the rules of natural justice or of a directly confiscatory nature — Jaganath 
V. Akalt (l) : Krishnasami y. Virasami(2), Dawkins v. Antrohus (3). 

The contention on the part of the defendant, is that many, perhaps 
most, of the feasts given in the oart, and oarticularly the Swami Vastkal 
feasts are given from a religious motive, the giving of which benefits the 
soul of the donor in a future state ; and it cannot be doubted that the 
giving of such feasts is inculcated as a primary duty upon followers of the 
Jain religion. The defendants go a step further and say that the religious 
efficacy of such feasts is increased if Brahmans are allowed to partake of 
them. The Jain works of religious authority which have been put in at 
the hearing and the evidence of the Gorip Nye Sagbur show, I think, that 
there is nothing in the Jain religion which forbids the feasting of Brah- 
mans, but that the feeding of them, as well as of others, is meritorious, 
provided that they do not observe practices contrary to the tenets of tU6 
Jains. It seems, however, that it is rather because they need food than 
because they aie Brahmans, that the feeding of them is set before th® 
Jains as meritorious. In Bx. 17 they are classed with the poor generally* 
The Jain writers do not regard Brahmans as a body with any particular 
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teapeot. The practice of the Dossa Oswal capita has been, as I have said, 1895 
to allow Hajgur Brahmans to partake of their feasts. Exhibit B shows Feb. 21 . 
that the practice has prevailed rather on account of the persistence of the 
Hajgurs than from the anxiety of the Eossa Oswals for their presence. ORIGINAL 
The further exhibits on this part of the case all tend to show that the Civil. 
Dossa Oiwals have been constantly protecting themselves against the ^”*^7 
■encroachments of the Hajgurs. both collective and individual, and regula- ® • 3 • 
ting their claims and privileges. 

[S26] Ghelabhai Padamsi and several witnesses for the defendants 
say that they consider the efficacy of the feasts increased by the presence 
of the Bajgur Brahmans. They do not, however, allege that the feasts 
cannot be held without their presence, but they appear to be honestly 
averse to bolding the feasts without them. 

The plaintiffs equally honestly and earnestly desire to exclude them 
on the following grounde : — 

(1) That it is superstitious and contrary to the doctrines of the Jain 
religion to think that religious feasts gain any further merit from the 
presence of Brahmans, and they think on religious grounds that Brahmans 
should not be allowed to partake of them. 

(2) That they prefer not to have Hajgur Brahmans, who are not 
particularly clean in their persons, and are alleged not to behave with 
proper decorum at the dinners, sitting amongst them as members of the 
caste, and being the unwitting means of introducing people of other 
castes surreptitiously to the dinners. A caste feast, they say, should be 
etrictly cooBned to the caste. 

(3) That the Brahmans feasting leaves too little room for the caste 
themselves and crowd their women when dining. 

(4) That the feeding of them is an intolerable burden on the poorer 
mambars of their community and a tax upon all. 

The first objection is probably confined to the leaders and men of 
advanced views. The masses do not aupear to share them. The last 
objection aopeals most to the feelings and pockets of the mass, though 
they probably join with the leaders in the 2nd and 3rd objections. 

Tbese latter, though exaggerated, are of some importance (see Ex. J). 

BdUnciog ''the considerations which press themselves upon me on each 
side of the question and conscious that there is much weight in the 
defendants* contentioD, I have nevertheless come to the conclusion that 
the majority of the caste having arrived at a, bona fide decision that the 
oonvenionoe and comfort of the caste are best advanced by the exclusion 
of the Brahmans from their oart, it is not a case in which the Court 
can say that the decision is so subversive of the interests of the 
minority as to amount to a practical confiscation of their property 
or denial of their rights, and that the Court ought to give effect 
[837] to it. I am much iofluenoed in coming to that conclusion by the 
knowledge that the Vissi Oswal casta has arrived at practically the same 
result wichout the aid of a costly and protracted law suit. 

I do nob think that there is any objection to the plaint on the ground 
•of misjoinder. One relief only is sought against the defendants whether 
they are cousidered as trustees or individuals. It is perhaps to be regretted 
tbst the defendants are not sued as representing the minority of the caste 
'Under b. 30 of the Oivil Procedure Code, but that does not prevent the 
defeodaots beiog eued individually. It ts not necessary for me to deter- 
anlne whether the deorao^Ul affect or can be enforced against members 

361 



1895 

Feb. 21. 

Obiginal 

Oivii*. 

19 B. 507. 


19 Bom. 528 Indian decisions, new series [Yol, 

of the caste other than the defendants. Lastly, I consider that the decree 
prayed for will not conflict with the duties of such of the defendants as 
were parties to the consent decree in suit No. 483 of 1888, or are trustees 
under the deed of trust, Ex. B. It is quite clear that the terms of 
the trust deed as they now stand carry out the real intention of the decree 
and are not inconsistent with its actual wording. The Exs. A 22, A 23, 
A 21, when carefully considered in connection with the evidence of Bbar- 
mal Ruttonsi, make this rather involved question tolerably clear. I do 
not think that it is necessary for me to explain it in detail. The intention 
of the defendants to hold a feast in the caste oart and to admit Rajgur 
Brahmans to it is not denied. The notice to the defendants to desist from 
doing so is Ex. 38, dated the 9th August, 1894. 

There will be a decree in terms of the prayer of the plaint prohibiting 
the defendants from bringing Brahmans into the oart to dine so long as 
the resolution of the caste prohibiting the practice continues in force. 
Seeing that the action of the defendants is backed up by a considerable 
number of the caste and that the point at issue is an undetermined one, 
I do not think it is a case for costs. 

If I might be allowed to give unjudicial advice, I should suggest to 
the caste that they should act in accordance with this judgment for at 
least a year and see bow the arrangement works and then call a full 
meeting and determine whether to continue it or [528] to revert to the 
former practice. At the end of a year they will approach the subject with 
calmer minds on each side. 

Attorneys for plaintiffs : — Messrs. Little^ Smith, Nicolson and Bowen. 

Attorneys for defendants Messrs. Bayne, Gilbert and Sayani. 


19 B. 528. 

APPELLATE CIVIL. 

Before Mr. Justice Bxyley, Acting Chief Justice, and Mr. Justice 

Fulton, 


Balkrtshna MhadSHET {Original Defendant No. 1), Appellant 
V. Vishvanath Keshav Jog (Original Plaintij^), Eespondent.* 

[26th June, 1894.] 


Khasgi (private or personal) land of a khoti sharer — Mortgage of the kholi taksbim (short) 
— Sale in execution of a decree on the mortgage — Partition among the khoti sharers^ 
Interest acquired by the purchaser at the execution sale ^Agreement by the morigii’ 
gor to be responsible for the revenue Agreement coming to an end with the extinction 
of the equity of redemption. 

Prima facie all laud not shown to be alienated is liable to assessment, and 
mere faot that no revenue was paid by a khoti co<sbarer in respect of khasgs 
(private or personal) land in his occupation is not sufGcient to prove its exemption 
from liability when it has passed into the hands of a stranger. 

One Sadashiv, a sharer in a khoti village, mortgaged his i^hn^giland appect^iD* 
ing to his share in the khoti to the plaintiff and undertook to pay the Governm^Q* 
dues on it. Plaintiff got a decree on bis mortgage and in execution the land 
sold, and purchased by defendant in the year 1878. In the year 1881 the kb^ 
sharers effected partition. In 1883 defendant took possession of the land. In 1^ 
and again in 1885 Sadashiv having mortgaged bis (akshim (share) inoloding • 
knv\(i land to plaintiff, the latter as mortgagee brought a suit to recover tnahVt 
(fixeu) rent in kind payable for the khasgi land purchased by the defendant' 
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Held, that as the partition between the khoti sharers took place after the 
exeoutian sale, only the ocoapanoy of the land w« sold to the defendant, and 
that the plaintiff was entitled under the oiroumstances to recover a fair 
assessment. 

Held, disallowinfj the defend-^nt’s contentino as to exemption from payment 
of the rent, that the agreement by tbe mortgagor to be responsible for the 
revenue oame to an end with the extinction of tbe equity of redemption by tbe 
Court sale. 


Second appeal from the decision of T. Walker, Assistant Judge of 
Ratnagiri, confirming the decree of Rao Saheb B. Y. Gupte, Second Glass 
Subordinate Judge of Sangamesbvar in the Ratnagiri District. 

[529] The facts of the case were as follows : — 

Sadashiv Raghunath Levalekar had a share (takshim) in the khoti of 
the village of Levale. On tbe 23rd June, 1871, ha mortgaged with 
possession a certain field or thikan which was khasgi (private) land 
pertaining to his share situate at the said village to the plaiutiff. and 
undertook to pay the Government assessment thereoo. In 1875 the 
plaintiff obtained a decree on the mortgage, and on 24bh January, 1878, 
in execution of tbe decree, tbe field was sold and purchased by the first 
defendant, Balkrishoa. 

In 1881 the khoti sharers in the viUa^;e effected a partition in which 
the field in question was allotted to Sadashiv. 

In 1883 the first defendaut took possession of the field. 

In 1884, and again in 1885, Sadashiv mortgaged with possession his 
share to the plaintiff who, in the year 1890, as mortgagee, brought the 
present suit against tbe first defendant and Sadashiv to recover makta 
(fixed) rent in kind and the local fund cess, Rs. 55-8-0, for the years 
1886-87 to 1S88-89 in respect of the thikan, 

Tbe first defendant set up bis purchase at the execution sale, and 
contended that as the mortgage bond on which the decree was passed and 
property was sold contained no stipulation for the payment of tbe makta 
rent and the local fund cess, he was exempted from the payment of the 
same, and that the rent claimed was excessive. 


The Subordinate Judge allowed the claim to tbe extent of Rs. 36>12'9. 
Tbe following is an extract from bis judgment : — 

Tbe question, however, remains whether the first defendant is 
liable to pay any such rent. Defendant No. 1 pleads exemption from 
that rent on a double ground. His first contention is that be is not 
liable to pay any such rent because be purchased the land in execution 
of a decree obtained by the plaintiff on a mortgage-bond which stipulated 
that no Government revenue or rent should be p>tid in respect of tbe 
land. There is no dispute that the decree which led to tbe auction-sale 
wae obtained on such a bond, and Ex. 15, which is a copy of the bond, 
BbowB that the plaintiff was not to pay any revenue or rent in respect of 
the land during^ the continuance of tbe mortgage- But I do not think 
that the etipulation can avail the first defendant. The stipulation was 
to bind the plaintiff and Sadashiv during the continuance of tbe mort- 
gage transaotiun only, and I apprehend that it would not have exempted 
the plaintiff from the payment of the Government revenue on the land 
after tbe [ 580 ] extinction of the mortgage, if he had purchased the land. 
The liability to pay tbe Government revenue on a land is annexed to it 
and the real purport or signification of tbe stipulation under consideration 
was.lhftt Sadashiv was to pay tbe Government revenue on tbe land as 
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long as the plaintiS' should continue to hold the land as his mortgagee. 
In other words, Sadashiv was to pay the assessment on the land only as 
long as beheld the equity of redemption in it. Sadashiv’s liability to 
pay that assessment or rent ceased as soon as he lost the equity of 
redemption. It is true that where a mortgagee obtains a decree on his 
mortgage and brings the mortgaged nroperby to sale for the purpose of 
satisfying the mortgage-debt, the interest of both the mortgagor and 
mortgagee passes to the purchaser as laid down in Sheshgiri Shanbhog 
V. Salvador Vas (1) ; bub the first defendant's acquisition of such interest 
in no wav affects his obligation to pay the Government revenue on the 
land, which is at all times annexed to the land. Defendant No. could 
not have escaped his liability to pay the as^essmoot on the land if it had 
been situate in a dharekari village, and it makes no material diffeience in 
the nature of the payment because it is styled makta by reason of the 
situation of the land in an inam village.” 

On appeal by the first defendant the Judge confirmed the decree on 
the ground that the defendant had by his purchase at the execution sale 
obtained only the right of occupancy of the land, and that Sadashiv 8 
khoti rights therein had remained unaffected. 


The first defendant preferred a second appeal. 


Manekskah, J. Taleyarkhan, for the appellant (defendant No. l). — 
Sadashiv mortgaged the field as his own. Being a khoti sharer, he had 
not to pay anything in respect of the land to anybody, nor could he as a 
khot recover rent from himself as tenant. Whatever rights Sadashiv had, 
passed to us by the Court sale: the plaintiff himself as mortgagee caused 
the land to be sold. Under the mortgage-deed he was exempt from the 
payment nf assessment. He cannot, after the sale, seek to recover assess- 
ment from the purchaser. A grantor cannot derogate from his own gts-p^ 
— Eluhinstone on the Interpretation of Deeds, rule 57. The plaintiff 
acquired no right over the field, as it was not mentioned in his deed. Tbe 
partition effected by the khoti sharers in 1881 cannot affect us. The 
managing khot pays the assessment and recovers the rents in a khoti 
village. But the plaintiff’s suit is not to recover assessment on tbe ground 
that he has paid it to the inamdar or that he is liable to pay it ; nor does 
he say that he is the managing khot of tbe village. 


[531] Vasudev G. Bhandarkar, for the respondent (plaintiff). A 
khot in possession of khasgi land is a tenant in respect of that land of th® 
whole khoti co-parcenery including himself — Ramchandrav. The Collector 
of Batnagiri (2). In the absence of a special agreement among the khofcs, 
a khoti sharer is liable to pay rent in respect of the khasgi land in his 
possession, though as a matter of arrangement it may not be levied from 
him; but a purchaser from him is liable to pay rent — RaMckandta 
Visaji (3). By tbe Court sale defendant No. 1 only acquired the tenant 
right of Sadashiv over the land, and the plaintiff, who is mortgagee o 
Sadasbiv’s khoti takskim, is entitled to recover rent from him, as 
nob been suggested that there was any special agreement among the kb® i 
sharers exempting tbe land from payment of rent. The agreement in ® ® 
mortgage-deed came to an end when tbe was sold. The objeotio 

on the ground that the plaintiff was nob a managing khot was not taken 
in either of tbe lower Courts. 


(2) 7 B.H.C.R.A.C.J, 41. 


(3) P. J. (1880), p. 397. 
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JUDGMENT. 

c — ® sale of the thihan to the first defendant took place 

In 1878 while the partition of the khoti between Sadashiv and his co-sharers 
was not effected till 1881., we agree with the Assistant Judge in thinking 
that only the occupancy of the land was sold, and that the rights of the 
body ot kbots. which have now by reason of the partition and subsequent 
mortgages become vested, so far as this thihan is concerned, in the plaintiff 
remained unaffected. It was indeed contended that che tMkan not 

flpecifioally mentioned in the mortgage deeds, and that, therefore, the 
plaintiff had not acquired any interest in it; but this argument fails, because, 
as pointed out by the Subordinate Judge, it was comprised in Sadashiv’s 
share, the whole of which was mortgaged. 

Under these eireumstances, we think the lower Courts were right in 
holding the plaintiff entitled to recover a fair assessment. Prima facie all 
land not shown to be alienated is liable to assessment, and the case of 
Bamchandra v. Visaji (2) is authority for holding that the mere fact of no 
revenue being paid by a khoti co-sharer in respect of khasgi land in his 
occupation is insufficient to prove its exemption from liability when it has 
passed into the lS 32] hands of a stranger. In the present case no snecial 
custom or circumstances have been pud forward to establish such exemp- 
tion. The agreement of the mortgag>r to be resnonsible for the revenue 
while tending to show that the land was not considered exempt, came to 
an end, as explained by the Subordinate Judge, with the extinction of the 
equity of redemption by the Court sale which transferred to the purchaser 
both the personal rights and liabilities of the judgment-debtor. 

We must, therefore, confirm the decree with costs. 
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APPELLATE CIVIL. 


Before Mr, Justice Jar dine and Mr. Justice Banade. 


Bhivrav (Original Defendant) , Appellant v. Sitaram 
[Original Plaintiff), Respondent^ [2od July, 1894.] 

Bifndu law— Joint family— Partition— Accounts — Manaqer's liability to account — Right 
to nuisne profits previous to partition — Mesne py o/its subsequent to partition, how 
recoverable — Civil Procedure Code (Act XIV of 180-2), ss. 13, 2-24. 

Although as a geueral rule, no member of .an undivided Hindu family can 
have any olaim to mesne profits previous to partition, yet mesne profits may be 
allowed on partition where one member of the family has been eritirely excluded 
from the enjoyment of the property, or where it has been held by a member who 
claimed to treat it as impartible, and, therefore, exclusively his own. 

* * decree for partition is silent about mesne profitii aubsequent to the 

inatitotion of the suit, a party is at liberty to assert bis right to such profits bv 

244. para. 2 of the Code of Civil Procedure lActXIV 
of 1882) expressly reserves such a right of suit. 

J:F„ 82 0. 118; ippl., 21 A, 426 (P.B.).J 


Second appeal from the deoisioo of W. H. 
Poona, in appeal No. 88 of 1892. 


Crowe, District Judge 



♦ Second Appeal No. 741 of 1892. 
(1) P. J. (X880),p. 297. 
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The plaintiff. Sitaram Balvanfc Potnis, sued to recover Es. 1,288-11-10 
on account of his share in certain cash allowances payable to the defend- 
ant Bhivrao Madhavrao from the Government treasuries at Poona, 
Ahmednagar, Shrigonda. Sholapur, Barsi, Mangi, and Dadegaon. 

[533] The parties to the present suit belonged to the Potnis family. 
Defendant was the representative of the eldest branch. 

In 1881 one Atmaram Keshav, a member of the Potnis family, filed a 
suit for partition of the family estate consisting {inter alia) of the cash 

allowances in dispute in the present case. 

The present defendant was defendant No. 1 in the partition suit, 
while the present plaintiff was defendant No. 5 in that suit. 

The present defendant contended in that suit that the bulk of the 
property was saranjam and. therefore, not liable to partition according to 
the custom of the country. 

The partition suit was ultimately decided by the High Court on 2nd 
December, 1890 (see I. L. E., 15 Bom. 519). 

The High Court held that the property in dispute was partible, and 
ordered a partition among all the co sharers according to their respective 
shares. The present plaintiff (who was defendant No. 5 in that suit) was 
declared along with his two brothers to be entitled to a third share. But 
DO order was made in regard to mesne profits. 

In 1891 the plaintiff filed the present suit to recover his share of the 
cash allowances received by the defendant from Government during the 
years 1887, 1888 and 1889, i e., during the three years preceding thu 
decision of the High Court in the partition suit. 

Defendant pleaded (inter alia) that as no order for mesne profits had 
been made in the partition suit, the present suit was barred by ss. 13 and 
244 of the Code of Civil Procedure (XIV of 1882). 

The Court of first instaoce overruled this objection and awarded the 
plaintiff’s claim. 

This decision was upheld on appeal by the District Judge. 

The defendant thereupon preferred a second appeal to the High Court. 

Makadev Ghimnaji Apte, for appellant. 

Manekshah Jahangir shah,, for respondent. 

[534] The following authorities were cited in argument : — Lnltshir^ 
Dada Naik v. Ramckandra Dada Natk (l), Konerrav v. Giirrav^lt 
Sakharam v. Hari (3), Jvgmohandas v. Sir MangaldasiA), Madnn Mohan 
Lai V. Lala Sheo Sanker (5), Venkoba v. Subbanno. (6i, Ranganmnm Vast 
V. Kashinath Dull (7). Raja Venkata v. Raja Rajagopala (8), Mon Mohun 
Sirkar v. The Secretary of State for India in Council (9), Domodardas Vr 
Uttamram Maneklal (10). 

JUDGMENT, 

Eanade, J. — The main contentions urged by the appellant have 
direct reference to the proceedings in the partition suit No, 458 of loj ' 
which came up in appeal before this Court, and was finally deoidea 
on 2nd December, 1890. This partition suit was brought by o®® 
Atmaram Keshav. a sub-sharer of the Potnis family, to which the 
parties iu the suit before us belong, for a partition of his shares in oortaio 
properties including saranjam cash allowance, together with the noes 


(DIB. 661. <2) 5 B. 589. (3) 6 B. 113. (4)10 8.628. 

(5) 12 C. 482. (6) 11 M. 161. (7) 3 B.L.R. O. G. J. 1. 

(8) 9 I.A. 125. (9) 17 C. 968. (10) 17 B. 271. 
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profits of the same. The present defendant was defendant No. 1 in the 18 M 

partition suit, and the present plaintiff was defendant No. 5. and he filed July 2. 

a written statement, in which he urged that he had himself a Vsth share, 

which had not been separated by the present defendant No. I’s father, and APPBL- 
that if hU share were separated, he had no objection to allow partition of IiATB 
Atm^am s ^/27th share. In the partition suit, the Court of first instance OlVIL. 
awarded Atmaram the shares and the amounts claimed by him, subject to 
certain deductions and conditions. The present defendant appealed from B. 582. 
that decree, and so also the present plaintiff with some of the other defend- 
ants preferred a separate appeal, and one of the grounds urged in this 
latter appeal was that the lower Court had erred in nob direcf ing a partition 
of the whole property between all the sharers, according to their respective 
shares. The High Court reversed the decree of the lower Court, and 
declared the respective shares of Atmaram, and of the defendant and 
plaintiff in the present suit, as also of the other sharers in the Potnis 
^mily. The present plaintiff, who was, as stated above, defendant 
£535] No. 5 in the partition suit, was declared, along with his two brothers, 
defendants Nos. 6, 7 in that suit, to be owner of a "ird share. No order 
was made in regard to mesne profits. 

The present suit was brought by defendant No. 5 in the partition 
suit in 1891 to recover from defendant, who represents the eldest branch, 
the amount due for plaintiff’s V9th share of the saranjam cash allowances 
paid to the defendant from the Government treasuries of Poona. Ahmed- 
nagar and Sholapur, and the claim was made for the three years preceding 
the decision of the partition suit in the High Court, namely (1887-1889). 

Defendant, among other objections, urged that as no order about mesne 
profits bad been made in the partition suit, plaintiff’s claim for the same 
was nob maintainable under ss. 13 and 244 of the Code of Civil Procedure. 

The Court of first instance overruled this objection, and allowed plaintiff’s 
claim in part, and this decree was affirmed in appeal. 


Before us, the appellant’s pleader mainly rested bis contention 00 the 
third and fourth grounds set forth in the memorandum of appeal. He 
urged that the Potnis family must be regarded as having remained joint 
till the decision of the partition suit in December, 1890, and as the final 
decree only declared the shares, and did not allow mesne profits, plaintiff’s 
present claim could not be maintained. It was contended before us that 
all the parties in a partition suit are both plaintiffs and defendants as 
against one another, and that it has been settled by a long course of 
decisions that, as a rule, the sharers are not liable to be called upon to 
account for past receipts or disbursements, and that the present plaintiff 
had DO right to claim bis share of the receipts for the three years 
preceding the final partition decree of 1890, since it was really a claim 
for mesne profits, and that claim was not reserved or allowed by the decree. 
Id support of these contentions, the following authorities were cited : — 
Xiak^hmam Ddda Naik v. Bamachandra Dada Naik (1), Konerrav v. Ourrav 
(2), Sakharnm v. Hart (3), Jugmohandas v. Sir Mangaldag (4), Madan 
[ 686 ] ilfo^ny. Lata Sheo Sanker (6), Venkoba v. Subbanna (6). On behalf 
6f the respondent Mr. Manekshah cited the following rulings. — Bangan- 
mont Dasi v. Ka^inath Dull (7), Baja Venkata v. Bajah Bojagopala (8), 


fl) 1 B. 661 B. 48, in Ap. (P.O.). (S) 6 B. 689. 

(4) 10 B. 696. (6) 13 Q.J82. 

(7).8BrL.B« D. 0. 1, 1. (8)91.1^196. 
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Mon Mohun Sirkar v. The Secretary of State for India, in Council (1), 
Damodardas v. Uttamram Maneklal (2). 

On a careful consideration of these authorities, we feel satisfied that 
(1) while, as a general rule, it is true in the words of Mr. Mayne (5th Ed., 
para. 429) that “ no member” of an undivided Hindu family “can have any 
claim to mesne profits previous to partition, because it is assumed that all 
surplus profits have, from time to time, been applied for the benefit” of' 
the family, yet (2) that this is only a presumption, and that “ mesne profits 
may be allowed on partition when one member of the family has been 
entirely excluded from the enjoyment of the property, or where it has been 
held by a member of the family who claimed a right to treat it as 
impartible, and therefore exclusively his own.’* This latter condition is 
fulfilled by the defendant in this case, for he has all along contended that 
the saranjam property is impartible, and in bis written statement he urged 
that even the High Court’s decree was not final, as he intended to prefer an 
appeal to the Privy Council. Mr. Mayne cites in his text as authorities for 
his second statement Lakshman Dada Naik v. Ramchandra Dada Naik{d)i 
and Eonerrav v. Gurrwo (4). In the first case this Court only decided 
that the defendant, who was a brother of the plaintiff seeking partition, 
was not liable to account for moneys received by him from his father while 
living in commensality with him and his brother, unless the circumstances 
suggested fraud. In the second case, the Court held that in the case of joint 
enjoyment, or enjoyment by different members of different portions of the 
family properly, the Court will not, except under special circumstances, 
order an account to be taken of past transactions, but will make 
division of the prop.)erty actually existing at the date of partition. 
Melvill. J., remarked (p. 595) in the course of the judgment delivered by 
[5373 him. that “ the ordinary rule, no doubt, is that the members of an 
undivided Hindu family are notentitled to an account of past transactions,' 
yet “ where one member of the family has been entirely excluded, there 
might be good grounds for ordering an account. ” The decision in 
Saicharam v. Hari (5) only ruled that the Court of appeal could vary the 
decree of the lower Court in a partition suit, if such variation was rendered 
necessary by the death of one of the sharers before the appeal was finally 
decided. This ruling does not conflict with the decision in Jugmokandas 
v- Sir Mangaldas (6), where it was held that the partition must be made 
of the property as it exists at the date of the partition suit. None of the 
authorities cited by the appellant’s pleader thus supports the extreme 
position taken up by him. The proposition he contends for is only true as 
a general rule, but it is based on a presumption which may be rebutted. 

The whole question of a manager’s liability to account was consider- 
ed in the judgment of Sargent, 0. J., in Damodardas v. Uttamram. Manek- 
lal (8). It was there held, after a review of all the previous deoisionSr 
that besides the two cases noted by Melvill, J., in Konerrav v, Gurra.v (^. 
a manager may be called upon to render an account if any of the plaintiffs 
were minors, and he had obtained a certificate of administration. T^is, 
last exception has no bearing in the present case, but the Chief^ Justice 
laid down the much larger proposition that there was nothing ' in tbOj 
custom of the Hindu family which would justify the manager in refusiufe 
to give any account whatever of his management on the occasion ot 

: T? ' ^ 

(1) 17 q. 969. (2) 17 B. 271, (3) 1 B. 661. H 

(4)5fi. 689. (5) 6 B. 133. . (6) 10 Bl 628 (661). ; 

m 



BHIVRAV V. SITARAM 19 Bom, 539 

a parfcifcion.'’ In a Caloufcta cage — Ranganmani Dasi v. Kasinaih 
jyutb (l)-^8Uoh an account was ordered where the property was a baokiog 
businegg, tbe profits of which were divided in certain proportiong among 
the undivided members. Mesne profits were similarly allowed by their 
Lordships of the Privy Council in tbe partition of a Zemindari, where 
the defendant claimed that the Zemindari, was impartible — Raja Venkata 
y. Rajah Rajagopala (2). This is exactly [538j tbe case in the present 
instance. It may, therefore, be safely held that ihe general rule has no 
application in the present case, which falls naturally within one or other 
of the exceptions noted above, more especially in the extract from the 
judgment of Melvill, J,, in Konerrav v. Gurrav (3). 

It was, however, contended that though defendant might have been 
liable to account in tbe partition suit, yet as no such order was made by 
this Court in 1890, plaintiff has no right to claim his share of the profits 
for the preceding three years. It appears to us that this contention also 
is not well founded. In the partition suit, the present plaintilf was only 
a co-defendant, and though in his written statement filed in 1881, and in 
his appeal in 1984, the present plaintifi claimed a separation of his share, 
he made no claim for mesne profit, s. The plaintiff could not well be expect- 
ed to make a claim in 1881 and 1884 for his share of the profits of 1887-89. 
Tbe decision in Venkoba v. Subhanna (4) relates only to a claim for mesne 
profits prior to the data of the suit, and it was there held that if a 
plaintiff omitted to claim mesne profits or rent for such prior years, he 
could not under s. 43 bring a separate suit for them. Tbe ruling of 
tbe Privy Council in Madan Mohun v. Lala Sheo Sanker (5), also bad 
reference to the profits which had already accrued due at the institution 
of the suit. The reason assigned for disallowing such a claim is that the 
plaintiff could have joined the claim for profits along with his claim for 
the property. This reason does not hold good in respect of subsequent 
profits. All doubts, however, are removed by the latest ruling of the 
Calcutta High Court in Mon Mnhun Sirkar v. The Secretary of Slate for 
India in Council (6), where it was expressly held that "where a decree for 
possession is silent as to the mesne profits between the date of the institu- 
tion of the suit and the delivery of possession, a separate suit will lie for 
such subsequent mesne profits, and ss. 13 and 244 of the Code are no bar to 
such a suit.” The Privy Council decision in S'rtdasiva Pillai v. Ramalinga 
Pillai (7), was to the same effect, as it laid down that where the decree 
[589] was silent about mesne profits subsequent to the institution of the 
suit, plaintiff was at liberty to assert his right to such profits in a separate 
suit See also Mussummat Bebea Sahodra v. Roy Jung Bahadur (8). 
There is in fact no room for a difference of opinion on this noint, as para. 
2 of 8. 244 expressly reserves such a right of suit. We must, therefore, 
overrule this contention of tbe appellant. 

There was only one other contention urged by the appellant, and 
that related to the vadilki &]\ovrQ,noe. The defendant claimed a right to 
deduct 1,200 rupees reserved to him by the partition decree out of the 
moDdys received by him, and contended that no deduction should have 
been made in respect of the proportion chargeable to the allowance 
received from the Satara Treasury, which was not included in tbe 


(1) 8 B.L.B. O.O.J. 1. (S) 9 I. A. 196. 13) 5 B. 689, 

(A) 11 M. 16t. (61 13 0. 483. (6) 17 0. 968. 

(7) 3 I. A, 319. (8) 8 1.4. 310. 
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plaintiff's claim. We are not disposed to hold that the defendant has a 
first charge of the sort contended for by him. The vadilki allowance 
must be rateably apportioned. We accordingly reject the appeal, and 
confirm the decree of the lower Court with costs on appellant. 

Appeal rejected. 


19 B. 589. 

APPELLATE CIVIL. 

Before Mr. Justice Bayley. Acting Chief Justice, and Mr. Justice Fulton. 


Andanapa (Purchaser) Applicant v. BhimraO Annaji AND 
ANOTHER (Decree- holders). Opponents.* [3rd July, 1894.] 

Execution — Decree — Decrees of different Courts ajAtnsi same judgment-debior — Leave 
given by both Courts to Oie ju'iqment-deblor to raise amount by private sale' Civil 
Procedure Code [Act XIV of 19821, s. ^Qb—Confirmaixon of suck sale by one Court— 
Subsequent application for confirmation to other Court — Practice — Procedure. 

PaDchliogapa Baalingapa obtained a decree against Venubai in the Court of 
the Second Class Subordinate Judge at Saundatti. He applied (darkhast of 1892) 
for execution, hut Venubai, on 19th April. 1893. obtained permission, under 
s. 305 of the Civil Procedure Code (Act XIV of 1882), to raise the amount of the 
decree by private sale on or before the 6lh June, 1893, the day fixed for the sale. 
She obtained a certificate of leave under s. 305. 

(540] Another decree was obtained against Venubai in the Court of the First 
Class Subordinate Judge at Belgaum by one Annaji Ramchandra, and he attach- 
ed in execution (darkhast 351 of 1892) the same lands, which were already 
attached by the Saundatii Court. Prom the Belgaum Court, however, Venubai 
also obtained a certificate under s. 305 of the Civil Procedure Code, on 22nd April, 
1893, authorizing a private sale. 

Relying on these two certificates Venubai sold the lands under attachment to 
the applicant Andanapa bin Rachapa for Rs. 2,000 by deed dated 25th May, 
1893. On the 28th June, 1893, Andanapa applied to the First Class Subordinate 
Judge in Belgaum, under s. 305 of the Civil Procedure Code, for confirmation of 
tbesaleand that the purchase-money paid by him should be distributed as 
follows, vfz., Rs. 516- H-2 in satisfaction of the decree of the Belgaum Court, 
Hs. 128-7*10 in satisfactionof the decree of the S^undatti Court, and the bal- 
ance, Rs. ], 352*10 0, to be paid to Venubai. The Courtof Belgaum granted the 
application and directed that the above sum of Rs. 128-7-10 should be paid into 
the Court of B>»undatti. On the 17th July, 1893, Andanapa applied to the Court 
at Saundatti to confirm the sale already confirmed by the Belgaum Court, and 
he brought into Court the said sum of Rs. 128-7-10. On the I9th June, 1893, 
while the above proceedings were going on, a third decree-holder (the opponent) 
had applied to the Second Class Subordinate Judge at Saundatti for execution of 
his decree. He objected to the confirmation of the sale applied for by the appu* 
cant. The Subordinate Judge allowed the objection and refused confirmation of 
the sale- The applicant then applied to the High Court under its extraordinary 
jurisdiction. 

Held, that the application to the Saundatti Court by Andanapa was super^ous 
and ought to have been rejected inasmuch as the sale had already been confirm* 
ed by a competent Court (viz., the Court of Belgaum) and nothing further 
remained to be done in regard to it, 

[R., 11 G.Ii.J. 69=3 Ind. Cas. 105 ; U O.W.N. 396.] 

Application under the extraordinary jurisdiction (s. 622 of t^o 
Civil Procedure Code, Act XIV of 1882) against the order of Kao Sabeb 
G. V. Patwardban, Subordinate Judge of Saundatti, in an execution 
proceeding. 


* Application No. 8 of 1894 under extraordinary jaziBdictioo. 
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Panohlingapa Baslitigapa obtained a decree against Venubai in the 
Court of the Second Class Subordinate Judge at Saundafcti. He applied 
(darkhast 232 of 1892) (or execution, but Venubai, on 19fch Anril, 1893, 
obtained permission under s. 305 of the Civil Procedure Code (Act XIV 
of 1882) to raise the amount of the decree by private sale on or before 
the 6th June, 1893, the day fixed for the sale. She obtained a certificate 
of leave under s. 305. 

Another decree was obtained against Venubai in the Court of the 
First Class Subordinate Judge at Belgaum by one Annaji Ramcbandra, 
and he attached in execution (darkhast 351 of [S4l] 1892), the same 
lands which were already attached by the Saundatti Court. From the 
Belgaum Court, however, Venubai also obtained a certificate under s. 305 
of the Civil Procedure Code, on 22nd April, 1893, authorizing a private 
sale. 

Relying on these two certificates Venubai sold the lands under 
attachment to the apulicant Andanapa bin Rachapa for Rs. 2,000 by 
deed dated 25tb May, 1893. On the 20th June, 1893, Andanapa produced 
the deed in the Court of the First Class Subordinate Judge ar. Belgaum 
and applied for confirmation of the sale as required by s. 305 of the 
Civil Procedure Code. He asked that the purchase-money paid by him 
should be distributed as follows, viz. : — Rs. 518-14-2 in satisfaction of the 
darkhast in the First Glass Subordinate Judge’s Court, Belgaum ; 
Rs. 128-7-10 in satisfaction of the darkhast in the Saundatti Subordinate 
Judge's Court, and Rs. 1.352-10*0 for payment to Venubai. 

The First Class Subordinate Judge of Belgaum on the application 
confirmed the sale, and ordered that Rs, 518- 14-2 should be paid into 
Court at Belgaum under darkhast No. 351 of 1892, and that the amount 
due under the darkhast (No. 252 of 1892) of the Saundatti Court should 
be paid into that Court. In the order the Court stated that there was no 
objection to the balanoa being paid to Venubai. 

Andanapa accordingly paid Rs. 1,352-10-0 to Venubai on that day 
and obtained ber receipt. 

On 17lh July, 1893, Andanapa applied to the Second Class Subor- 
dinate Judge at Saundatti to confirm the sale, which, as above stated, had 
already been coo6rmed by the Belgaum Court. He brought in the money 
due (Rs. 128-7-10) under Panchlingapa’s darkhast No. 232 of 1892. 

On 19bb June, 1893, while the above proceedings were going on, a 
third decree-holder (the opponent) bad applied (under darkhast No. 295 of 
1893) to the Saundatti Court for execution of bis decree. He objected to 
the private sale being confirmed, contending that the whole money realized 
bad not been produced in Court. 

[842] The Saundatti Court allowed the objection and rejected the 
application to confirm the sale. The following is an extract from the 
judgment of that Court ; — 

** 1 think the objection must prevail. Under s. 295, Civil Procedure 
Code, this decree-holder is entitled to a rateable share in the money 
realized by the private sale under s. 305, for bis darkhast was presented on 
19bh June and the applicant produced the money and sale-deed on 17th 
July, 1893. Under s. 306, Civil Procedure Code, it is provided that all the 
money payable under the private sale must be paid into Court and not to 
the judgment-debtor. Applicant ought to have, therefore, produced the 
money that remained with him after satisfying the darkhast of the Belgaum 
Court into this Court, andtougfat not to have paid to Venubai witboqt tbe 
permission of this Oonrt. The decree-holder in darkhast No. 295 of 1893 

861 


1894 

July 3. 

Appel- 

LATE 

Civil. 

19 B. 889. 


BX— 46 



19 Bom. 543 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1894 

July 3. 

Appel- 

late 

OlVIL, 
19 B. 539. 


was certainly prejudiced by the applicant having paid the money to 
Venubai without producing it into this Court. I, therefore, must decline 
to confirm the sale to applicant by Venubai by the sale-deed, Ex. 35, 
unless the whole money paid to Venubai is produced into this Court. 

“ As tbe sale does not become absolute, the Rs. 128-7-10 produced 
by applicant in this Court cannot be applied towards the satisfaction of 
any decree ; and the lands must be again put up to sale unless applicant 
produces the money paid to Venubai into this Court.” 

Against the said order the applicant presented an application under 
the extraordinary jurisdiction of tbe High Court and obtained a rule nisi 
calling on tbe opponents Bhimrav Annaji and another to show cause why 
tbe order should not be set aside on the following among other grounds : 
— That the Court of the First Class Subordinate Judge of Belgaum, being 
a Court of superior grade to that of the Second Class Subordinate Judge of 
Saundatti, and that Court having confirmed the sale to the applicant, tbe 
Saundatti Court had no jurisdiction to re-open the question, and that tbe 
sale having been confirmed by the Court of the superior grade, there was 
no interest left in Venubai with respect to the property which could be 
sold over again. 

Branson (with Vasudeo G. Bhandarkar), for tbe applicant in support 
of the rule : — The Court at Saundatti had no jurisdiction to sell the 
property again. Even our application to that Court for the confirma' 
tion of tbe ^ale was superfiuous, and the rejection of that application does 
not in any way affect our title. 

Shamrav Vitkai, for the opponents, showed cause : — The sale was 
nob valid urttil confirmed by both the Courts. Execution was pending 
in both Courts and both of them gave time [543] under s. 305 of 
the Civil Procedure Code (Act XIV of 18H2) to raise the money by 
private sale. The confirmation of both tbe Courts was, therefore, necessary 
to validate the sale. After the sale was confirmed by the Belgaum Court 
the applicant himself applied to tbe Saundatti Court for confirmation, 
and that Court not having confirmed the sale, the property was liable to 
be sold again. Section 285 of the Civil Procedure Code is not applicable 
to such a case. The applicant was bound to pay the money into tbe 
Saundatti Court instead of paying it to tbe judgment-debtor. Although 
we did nob apply to the Belgaum Court which was the Court of a higher 
grade, nor apply for the transfer of our application to that Court, still we 
are entitled to share rateably in the money payable into Court. The 
Saundatti Court had power to acton the application made to it to execute 
the decree, although there was another application pending in tbe Belgaum 
Court — Clark v. Alexander (1) ; Patel Naranji v. Haridas Navalram (2). 


JUDGMENT. 

Fulton, J. — The facts are sufficiently stated in the Subordinate 
Judy’s judgment. We think that the First Class Subordinate Judge 
having, under s. 305 of the Civil Procedure Code, confirmed the sale to 
the applicant, there remained in the judgment-debtor Venubai no interest 
which could be sold to satisfy the opponents' decree. 

Mr. Shamrav contended that having regard to the fact that on' th® 
19bh June the opponents had applied to the Saundatti Court to execow 
their decree against Venubai, it was not competent to the First Class 
Subordinate Judge to confirm the sale without taking cognizance of th0*r 

(1)21 0.200, (2) 18 8 . '458. 
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application, but having regard to Mr. Justice Farran’s judgment in the 
case of Nimbaji v. Vadia (1) we cannot adopt this view inasmuch as 
they had neither obtained the transfer of their decree to the First Class 
Subordinate Court nor applied to that Court under s, 295. 

Our attention was called to the judgment of this Court in Patel 
Naranji v. Haridas Navalram (2) ; bnt although this decision may be 
regarded as the authority for the proposition that a sale [644] ordered 
by an inferior Court before the attachment of such property by a 
Court of higher grade is not null and void in consequence of such attach- 
ment, it does not follow that the latter Court has not also power to sell 
the property or confirm the sale under s. 305, nor is there any section of 
the Code which can be referred to in support of this proposition. It may 
be inconvenient that two Courts should have jurisdiction to sell the same 
property; but however this may be, it cannot, we think, be doubted that 
the Court of higher grade had at least concurrent jurisdiction to conOrmthe 
sale, and that having exercised its jurisdiction the applicant acauired a 
good title to the property sold. 

Under these circumstances the application made by the applicant to 
the Subordinate Judge of Soundatti to confirm the sale under s. 305 was 
superfluous aud ought to have been rejected, not for the reasons given by 
the Subordinate Judge, but on the ground that as the sale had already 
been confirmed by a competent Court there remained nothing more to be 
done in regard to it. 

The question as to the disposal of the item of Bs. 128 7-10 is the 
matter between the rival judgment-creditors on which we can express no 
opinion in this application. 

Subject to the above remarks we discharge the order directing the 
lands to be again put up to sale, but confirm the order rejecting the prayer 
to confirm the sale. Parties to pay their own costs throughout. 

Rule discharged. 
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Before Mr. Justice Bayley, Acting Okie/ Justice and Mr. Justice Fulton, 


NathubhaI Mulchand and others [Original Plaintiffs) Applicants v. 
Nana Babu and another [Original Defendants), Opponents.'^' 

[3rd July, 1894.] 

Decree agaimt wrong person as representative ^Execution, application for— Objection to 
application by person not party to decree^Failure of exercise of jurisdiction vested by 
law— Extraordinary jurisdiction — Civil Procedure Code (Act XIV o/1882), s. G22. 

A person, not a party to a salt, is not entitled to object to the issue of an. 
order for execution of the decree. 

t945] A Judge having at the instance of a person ool a party to a suit refused 
to pass an order for the execution of the decree on the judgment-creditor’s appli- 
cation. 

Held, that in omitting to make such an order the Judge failed to exercise a, 
jarisdiocioQ vested In him by law and that s. 622 of the Civil Procedure Code 
(Act XIV of 1882} wae, therefore, applicable. 


* Applioatiott No. 27 of 1893, noder the extraordinary jurisdiction. 

U) 18 8. 688» / (2) 18 B. 468. 
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Application under the extraordinary jurisdiction (s. 622 of the Civil 
Procedure Code. Act XIV of 1882) against an order of A. Steward, District 
Judge of Khantiesh, in an execution proceeding. 

In June, 1889, Nathubbai Mulchand (a firm at Jalgaon) obtained a 
decree against Vichoba Babu as heir and legal representative of bis 
deceased brother Nana Babu. The plaintiffs applied for execution of the 
decree, and their application was opposed by Bapu Nana on the ground 
that Vithoba Babu was nob the legal representative of the deceased Nana, 
but that he (the opponent) being the adopted son of the said Nana Babu 
was bis legal heir and representative. 

The Subordinate Judge rejected the plaintiffs’ application for execu- 
tion on the ground that the opponent had been adopted prior to the institu- 
tion of the plaintiffs’ suit ; the decree could not, therefore, be enforced. 

On appeal by the plaintiffs the Judge confirmed the decree. Pending 
appeal Bapu Nana (the opponent) having died, the name of his mother 
Lakshmibai was substituted as bis heir. 

Plaintiffs applied to the High Court under its extraordinary jurisdic- 
tion and obtained a rule nisi to set aside the order of the lower Courts. 

Ghanasham N. Nadkarni appeared for the applicants (plaintiffs) in 
support of the rule. — We merely presented an application for the 
execution of the decree, and before any order for attachment or sale was 
passed on the application, the opponent intervened and resisted an appli- 
cation. He had no locus standi to do so. We are entitled to have execu- 
tion issued, and if the opponent thinks that his rights are affected by the 
execution proceedings, be may then come in, and make his claim. 

[546] Narayan V. Gokhale appeared for the opponent to show cause. 
— The plaintiff applied for execution against the wrong person and we 
intervened in order to save further litigation. 

Even if the present order is wrong, still as the Court had jurisdiction 
to pass it, it cannot be interfered with by the High Court in its extraordi- 
nary jurisdiction under s. 622 of the Civil Procedure Code (Act XIV of 
1882) — Amir Hassan Khan v. Sheo Baksh Singh (1) ; Krishna Mohini 
Dossee v. Kedartiath Ghuckerbutty (2). 


JUDGMENT. 

Baylet, C. J. (Acting). — Without prejudice to the rights of Laxmi- 
bai (if any) to apply to raise any attachment which may be obtained by the 
judgment-creditor, we think that the deceased Bapu not being a party to 
suit No. 507 of 1888 was not entitled to object bo the issue of an order for 
execution of the decree, and that in omitting to make such order the 
Subordinate Court failed to exercise a jurisdiction vested in it by law. ^ 
We, therefore, discharge the orders of tbe Courts below dismissinfr 
the application for execution, and direct that the Subordinate Court do 

proceed with execution according bo law. The opponent must paya^ 
costs throughout. 

Order discharged. 


(1) 11 C. 6. 



(9) 16 0. 446.. 
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APPELLATE CIVIL. 

Before Mr, Justice Bayley^ Acting Chief Justice, and Mr, Justice Fulton. 


Harx BaGHUNATH Joshi and others {Original Plaintiis), 
Appellants v, Krishnaji Anant Joshi {Original Defendants], 

Bespondents* [9th July, 1894,] 

DBcrts— Compromise of decree— ^Effect of compromise — Mode of enforcing agreement of 
compromtse Contract Eeciprocal premises — Right to sue — Decne for performance 
of whole contract — Contract Act {iX of 1872), s, 51 . 

A deotee for partition haTing been compromised by an agreement, made by the 
parties, and communicated to tbe Court which passed the decree. 

[547] that the efieot of tbe decree was extinguished by the agreement, 
which could only be enforced by a fresh suit, and not by an application for 
execution of the former decree. 

An agreement consisting of reciprocal promises to be performed by the plaintifis 
and tbe defendant can be sued upon by tbe plaintiffs when they have not refused 
to carry out tbeir promisee, though they may not have put an allogaiion in the 
plaint saying that they are ready and willing to do so, s. 61 ol the Indian 
Contract Act being no bar to such a suit. 

When the plaintiffs are entitled to ask for the performance of the part of the 
contract in which they are interested aud the defendant claims execution of tbe 
whole to which tbe plaintiffs do not object, the Court ought to pass a decree 
directing execution of the whole contract, instead of rejecting the claim. 

fR., 20 Ind. Cas. 903 = 14 M. L. T. 157 = (1914) M. W. N. 144.] 

This was a second appeal from the decision of T. Hamilton, District 
Judge of Tbana, confirming the decree of Rao Saheb Moreshvai* N, 
Ovalekar, Subordinate Judge of Pen. 

The plaintiff obtained a decree in suit No. 787 of 1883 for partition 
of certain family property. The defendants applied for execution, but tbe 
decree was subsequently compromised by an agreement which provided 
that a certain quantity of the land should be given to each of the parties. 
The Court was duly informed of this agreement by tbe parties, who by a 
joint petition applied to the Court to strike off the execution proceedings. 

The plaintiff subsequently brought this suit to recover so much of 
oertain specified land as would make up tbe quantity allotted to them by 
the agreement. 

The defendants pleaded that the agreement contained promises on 
tbe part of tbe plaintiffs to perform certain acts, and that not having 
performed them they were not entitled to sue for the land. 

The Subordinate Judge rejected tbe claim, bolding that tbe compro- 
mise contained reciprocal promises, that under s. 51 of the Contract Act 
(IX of 1S72) unless tbe plaintiffs were ready and willing to perform tbeir 
promises they oould not ask tbe defendant to perform his promises, and 
that there being no allegation in the plaint that they were ready and 
willing to give effect to tbeir promises, they were not entitled to institute 
the suit. 

[648] On appeal by the plaintiffs the Judge held that tbe plaintiffs- 
ought to have sought relief in the execution of the decree in the terms of 
the agreement, and that no separate suit would lie. He, therefore, con- 
firmed the decree. The following is au extract from his judgment : 

(After stating the facts of the case). *' Now there is no provision in 
the Code of Civil Procedure for striking off a darkbast in this way. Such 

* Saoond Appeal No. 770 of 1693. 
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1894 an order appears to be no bar to a revival of execution-proceedings. There 

July 9. is no endorsement of satisfaction — 11 Cal. L. R. 17 ; I. L. R., 10 Calc. 
416. 

Appel- •• The proper course for plaintiffs to pursud in the event or the agree- 

LATE ment not being carried into effect would be to apply to the Court to execute 

Civil, the decree in terms of that agreement. I am of opinion that no separate 

— suit will lie. 

19 B. 546. “ However in the present case the plaintiff has not stated how much 

land, if any, i-» required by him to make up bis 6i pands ; he does not 
specifically state how much he lost by erasion. The agreement was not 
absolutely that defendant should give up 3^ pands, but so much, not 
exceeding Si pands, as was required to compensate plaintiff for the loss 
by erasion, so as to give each party 6i pands. Again, there are clear acts 
as stated in cl. 7 of the notice, Ex. 18, which plaintiff was to perform 
on bis part.” 

The plaintiffs preferred a second appeal. 

Vasudeo G. Bhandarkar, for the appellants (plaintiffs): — The objection 
that wo ought to have taken steps to execute the decree and that our 
present suit cannot lie was not taken in the written statement nor in the 
first Court. It was urged for the first time by way of cross-objection in 
appeal in the District Court. Admitting for the sake of argument that 
we could have got relief by executing the former decree, still the execution 
proceeding would have been taken cosnisance of by the same Subordinate 
Judge who tried tbs present suit. The filing of the present suit was, 
therefore, merely an irregularity which did not affect the jurisdiction of 
the Court, and an objection to such an irregularity, which is merely a 
mistake in procedure, cannot be taken for the first time in appeal. 

Further, our present suit is based upon the agreement. The 
agreement gave a distinct cause of action, and the relief which wq 
claim in this suit could not have been obtained in the execution 
of the former decree, because the present suit relates to land which 
was not included in the former suit — Debi Bat v. [549] Gokal 
Prasad (1), Bamlakhan Bai v. Bakhtaur Bai (2). In this suit we 
really seek for specific performance of a part of the agreement ; and 

if it be held that such a suit cannot lie, we should be allowed to amend 

the plaint and to sue for specific performance of the whole agreement, or 
we should be allowed to withdraw the suit with liberty to bring a fresh 
one, so that the bar of s. 43 of the Civil Procedure Code (Act XIV of 1882) 
may not arise. The agreement contains reciprocal promises, and unless 
the defendant was ready and willing to give effect to his promises, we could 
not do anything to carry out our promises. Even the written statement 
does not allege that the defendant was ready and willing to act up to the 
agreement. , , 

GhanashamN Nadfearni, for the respondent (defendant). — The suit w 
barred under s. 244 of the Civil Procedure Code (Act XIV of 1882). The 
plaintiffs' remedy lay in the execution of the former decree. Further, the 
plaintiffs are not entitled to bring the present suit, because they have not 
performed nor offered to perform their part of the agreement. If the sujt 
be considered as one for specific performance of the agreement, then it *9 
barred under art. 113, seh. II of the Limitation Act (XV of 1877). Tha 
suit ought to have been filed within three years of the date of the agroQ' 
ment which must be considered to be the date on which we refused to givfl 



(1) 3 A. 585. . . (2) 6 A. 623. 
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effect to the agreement, as according to the plaintiffs’ allegation we were 
never ready and willing to carry out our agreement, 

JUDGMENT. 

% 

EdlTON, J.— We are unable to concur with the District Judge in 
thinking that the plaintiffs should have proceeded by application for 
execution of the former decree instead of by separate suit. The effect of 
the decree in the former suit was extinguished by the com niomise contained 
in Ep. 15, 18 and 19, which was communicated to the Court by the joint 
petition of the parties embodied in Ex. 15. This compiomise formed a 
fresh agreement which could only be enforced by a fresh euit. 

We are also unable to concur with the Courts below that the 
plaintiffs are precluded from recovering possession of the land secured to 
them by the 7th clause of Ex. 18, because they [550] have not put an 
allegation in the plaint that they are willing and ready to give effect to 
their promises. The agreement to measure the rest of the village and to 
divide equally certain other lands imposed no special obligation on the 
plaintiffs for its execution. Both parties were equally bound to give effect 
to it, and without the defendant's concurrence the plaintiffs could not act 
upon it. It is not suggested in the written statement that the defendant 
had ever asked the plaintiffs to carry out the partition and had been 
refused, and in the examination of the plaintiff Hari Eaghunath Joshi 
(Ex. 24) he distinctly states that he is ready to abide by the statements 
Contained in Exs. 15, 18 and 19. Under these circumstances s. 51 of 
the Contract Act is no bar to this suit which has been brought in the 
proper form. The plaintiffs were entitled to ask for the performance of 
the part of the contract in which they were interested, and on the defend- 
ant claiming execution of the whole, and the plaintiffs raising no objection, 
the Courts below ought to have passed a decree directing execution of the 
whole contract, instead of rejecting the claim. 

In argument reference was made to art. 113 of sob. II of the Limi- 
tation Act, but as it is not suggested that three years had elapsed between 
the first refusal of the defendant to perform bis part of the agreement and 
the institution of the suit, it is clear that no question of limitation arises. 

We now reverse the decrees of the Courts below, and remand the 
case to the Court of first instance, which, after examining the parties or 
their pleaders and any witnesses they may wish to produce, and ascertain- 
ing in detail which of the terms of the agreement embodied in Exs. 15, 18 
and 19 have not yet been carried out, will pass a decree directing the 
performance of all such terms (which should be clearly specified in the 
decree) and providing that on the aoplication of either party execution of 
the whole decree shall be granted by the Court. The defendants must pay 
all costs in both Courts of appeal. The costs of the Court of first instance 
will be awarded by that Court when passing its final decree. 

Decree reversed and case remanded. 
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[551] APPELLATE CIVIL. 

Appel- Before Mr. Justice Bayley, Acting Chief Justice and Mr. Justice Fulton. 
LATE 

Civil. Ramchandra Govind ManiK {Original Defendant No. 1), Appellant v. 

SONO Sadashiv Sabkhot and another {Original Plaintiffs), 

19 B. 851. Respondents* [9bh July, 1894.] 

Practice — Procedure — Civil Procedure Code (Act XIV of 1882), ss. 566, 569, 574— 
Remand^ Findings on issues - Duty of appellate Court to form Us own opinion on 
tHe evidence or record reasons for findings. 

In certifying to the High Court the findings on issues sent back on remand 
and found by the Court of first instance, the lower appellate Court is, in the 
absence of any admission by the party against whom the issues have been found* 
bound to form its own opinion on the evidence and record its findings with the 
reasons for them. 

[P., 20 M. 496 = 7 M.L.J. 236 ; R.. 31 M. 469 = 18 M.Ii.J. 34 = 3 M.L.T. 71.] 

Second Appeal from the decision of C.E.G. Crawford, District 
Judge of Katuagiri. 

The |:laiDfci£fs obtained a decree against two brothers, Govind and 
Narayan, for possession of certain land. Govind’s son, Ramchandra 
(defendant No. 1), obstructed them in taking possession, and they accord- 
ingly applied, under s. 328 of the Civil Procedure Code (Act XIV of 1882)i 
for removal of the obstruction, and after the necessary investigation the 
Court numbered and registered the plaintiffs’ application as a suit between 
the plaintiffs and Ramchandra as defendant under s. 331 of the OivU 
Procedure Code. 

Ramchandra contended that his father Govind had given the land 
to him for his separate enjoyment; that he knew nothing of the deoresi 
and that the plaintiffs must sue for partition. 

The Subordinate Judge (Bao Saheb S. M. Kale) found that the 
defendant was bound by the decree, and awarded the plaintiffs’ claim. 

On appeal by the defendant the Judge (Rao Bahadur Kashinath 
Balkrishna Marathe, First Glass-Subordinate Judge with appellate powers) 
confirmed the decree. 

The defendant preferred a second appeal and the High Court 
sent back certain issues to be tried (see Printed Judgments for 
[552] 1893, pp. 479-80) on which the Subordinate Judge took further 
evidence and found in favour of the plaintiffs. 

The District Judge on receipt of the findings from the Subordinate 
Judge confirmed them on the 6th March, 1894, for the following reasons. 

" Messrs. Damle andBhate, who appeared for Ramchandra at the 
original hearing of the appeal, state that they have received no instructions 
to contest these findings of the lower Court. They were received by thw 
Court on the 29th January, so that there has been ample time for them 

be instructed. i. A «n 

“ In the absence of argument, my findings upon the issues sent do 

are the same as those of the lower Court.” 


The defendant contended that the District Judge ought to have con 
sidered the evidence himself. 



* Second Appeal No. 133 of 1892. 
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Narayan G. Chandavarkar, for the appellant; (defendant) The Judge 
has committed au error in law in upholding the findings of the Subordinate 
^^dge inerely because no argument was addressed to him against them. 
He ought to have himself weighed the evidence and formed his opinion 
npon It— BAaauara T. Kesur Kuverji (1), Umed Ali v. Salima Bibi (2), 
Juumtazy, Futeh Susain (3) and BalJcrishna v* Narayan (4) , 

ManekshahJ. Taleyarkhan, for the respondents (plaintiffs) — If the 
defendant was dissatisfied with the findings of the Subordinate Judge, he 
ought to have instructed his pleaders in appeal in the District Court to 
raise objections. The Judge asked his pleaders whether they desired to 
object, and they pleaded want of instructions. The defendant must, thare- 
Mre, be considered to have acquiesced in the findings of the Subordinate 
-Judge, and the Judge confirmed them. 


JUDGMENT. 

Bayley, Acting C. J. — In the absence of any distinct admisbion by 
the first defendant’s pleader, that the finding of the Subordinate Judge on 
the issues was correct, we think toe District Judge was bound to form his 
own opinion on the evidence and record bis finding with the reasons there- 
fot—Bhagvan v. Kesur Kuverji (1), Ovied Ali v. Salima Bihi (2). Mumtaz 
Y. Fuiek Husain (3) and Balkrishna v. Narayan (4). We must, therefore, 
return the papers to [533j the District Court with instructions to record 
its finding according to law. The proceedings should be returned within 
'two months. 


Papers returned. 


19 B. 5S3. 

APPELLATE CIVIL. 

Before Mr. Justice Bayley, Acting Chief Justice and Mr. Justice Fulton. 


DhoNDI {Original Plaintiff), Appellant v. Lakshman (Original 

Defendant), Respondent* [9th July, 1894.] 

iThe pekkhan Agriculturist’ Relief Act (XVII of 1879), s. 13, els. (b). (d). and s. 15 
(b)— Mortgage — Redemption suit — Accowit — Principal debt how ascertained — 
Arbitration. 

In a redemption suit under the DekkbaQ AgricuUuriets’ Belief Act (XVII of 
1879) the Court should, in taking an account, form its own opinion on the 
subject. As the law stands, a mere guess as to the sum of money actually 
advanced cannot be made in favour either of one side or the other. If 

there are no materials from which the Court can satisfy itself as to the amount 
which should be allowed on account of principal, whether under ol. (6) or 
ol. (d) of s. 13 of the Act, it is open to ic to have recourse to arbitration under the 
provisions ofs. 16. 


* Second Appeal.No. 760 of 1892. 

(1)17B. 430. (2) 6 A. 883. (3) 6 A. 391. (4) P. J. (1881) 331. 

; . ofs. (6), (d) and e. 16 of the Dekkhan Agriculturists* Relief Act 

fXVXl ol 1879) * 


Court inquires into the history and merits of a oase under section 

twelve, it saatl— 

DOtwitbstanding any agreement between the parties or the p?r6on6 (if any) through 

Whom they oiaim, as to allowing compound interest or setting off tha^nrofltii n# 

^Ktgaged property wlt^ut an aooount in lieu of interest, or otherwise determining 
the manner of taking the aooount, uowcuiiDing 
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Judy 9. 


Malicdu V. Rtijaratn (1) coosideced. 
Maloji V. Vithu (2) referred to. 


Appel- 

late 

Civil. 


This was a second appeal from the decision of Bao Bahadur 
C. N. Bhat, First Class Subordinate Judge of Poona, with appellate powers. 

The plaintiff sued to redeem and recover possession of certain lands 
mortgaged to the defendant by two deeds, vis., one for Bs. 1,995, 

the 24th October, 1866, and a second for Bs. 1,300, dated the 16th 

19 B. 953. juiy^ 1869. He alleged that the loans actually received were only Bs. 25 

and that the rest was accumulated interest. He prayed that an account 
of the rents and profits received by the defendant should be taken, and 
after deducting them from the mortgage-debt due by the plaintiff, the 
balance of the debt, if any, should be made payable by instalments. 

The defendant denied the plaintiffs’ allegations and stated that he 
was willing to restore the land on payment of Bs. 3,295. 

The Subordinate Judge relying on Mahadu v. Bajaram (1) treated the 
amounts mentioned in the mortgage-bonds as principal, and ordered that the 
same be paid with costs by yearly instalments of rupees two hundred with 
interest at rupees six per cent, per annum on the amount of the debt due, 
or at once, and in case of [555] default in the payment of the amount of 
any instalment and that the plaintiff should be put in possession of the 
mortgaged property’ after the then standing crops were reaped. 

On appeal by the plaintiff the Judge confirmed the decree. 

The plaintiff preferred a second appeal. 

Manekshah J. Taleyarkhan, for the appellant (plaintiff) : — The Judge 
ought to have gone into the history of the transaction and ascertained the 
real sum due as directed by the Dekkhan Agriculturists’ Belief Act. The 
Courts have assumed that the amounts mentioned in the two bonds 
constituted the principal debt. This is a very wrong mode of dealing with 
the case under the provisions of the Dekkhan Agriculturists Belief Act. 

There was no appearance for the respondent (defendant). 

and notwithstanding any statement or settlement of account or any contract 
purporting to close previous dealings and create a new obligation open the account 
between the parties from the commencement of the transactions and take that account 
according to the following rules (that is to say) : — 

(d) * * * * 

(6) in the account of principal there shall be debited to the debtor such f® 

may from time to time have been actually received by him or on his account from tne 
creditor, and the price of goods, if any, sold to him by the creditor as part ot toe 
traosactioDs : 

ic) * • * 

id) in the account of principal there shall not be debited to the debtor any accumu- 
lated interest which has been converted into principal at any statement or * 

account or by any contract made in the course of the transaotions, unless the Lonr», 
for reasons to be recorded by it in writing, deems such debit to be reasonable. , 

15. Instead of inquiring into the history and merits of a case under section t,we»> . 
or if upon so inquiring ihe Court is unable to satisfy itself as to the amount wo 
should be allowed on account of principal or interest, or both, the Court may, oi 
own motion, direct that such amount be ascertained by arbitration. •r.fttad 

If the parties are willing to nominate arbitrators, the arbitrators shall be ^ 

by them in such manner as may be agreed upon between them : Pf. „ ® the 

unwilling to nominate arbitrator^.- or cannot agree in respect of such nomination, 
Court shall appoint any three persons it thinks fit. ^ 

Provided that if all the parties reside in the same village, town or city, ana, u 
opinion of the Court, three fit persons can be found among the residents of suon v »» .» 
town or city, it shall appoint residents of such village, town or city. -p-AnAdute 

The provisions of ss. 608 to 522 (both inclusive) of the Code of Civil 
shall apply to every reference to arbitration under this section. 

(3) 9 B. 620* ■' 


(1) P. J. (18B7) 316, 
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JUDGMENT. 

EuIiTON, J, In this ease the plaintiff, who is an agriculturist, sued 
to redeem two mortgages created by bonds, dated respectively the 24th 
October, 1866, and the 16tb July, 1869. On enquiring into the history 
^om the commencement of the transactions and taking an account the 
Court of first instance wrote as follows : — 

The first deed was passed by plaintiff’s deceased father to defend- 
ant’s grand-uncle for Rs. 1.995. The recital made in the deed itself goes 
to show that the deed was passed for old debts, including probably a 
considerable amount of accumulated interest. The second bond seems to 

have been passed for a cash consideration Defendant informed 

the Court that he or she had no accounts or other means to show how 
the ^ consideration was made up and was not aware whether Krishnaji 
Govindrav Jadhav, a near relation of defendant, possessed any accounts. 
Krishnaji Govindrav was one of the witnesses cited by plaintiff, but he 
did not put in his appearance, and a warrant was ordered to be issued for 
his arrest. Plaintiff, however, failed to give the requisite process fees, 
and no warrant was issued. The Court has, therefore, to determine the 
point on what materials it has before it in the shape of mortgage-deeds... 
...Defendant’s grand-uncle was not a money-lender by profession, and 
there was hardly any necessity for him bo keep regular accounts. Plaintiff 
has [330] put in a few old bonds, tbo oldest being for Rs. 25 ; but his 
pleader is unable to explain the several links which are undoubtedly 
wanting to give a fair idea as to bow the accounts were made from time to 
time. In fact, several of the connecting links have long perished. A 
Court inquiring into the history of a case under s. 12 of the Dekkhan 
Agriculturists Relief Act is not intended to eke out bv mere guesses a 
history which is defective. The proper course is to start from the point 
where reasonable certainty begins— P. J.. 1887, p. 216. On the authority 
of the above ruling, as 1 find nothing to rely on behind the mortgage 
transaction of 1866, I decide that Rs. 1,995 and Rs. 1,300 must be taken 
as the principal.” 

In dealing with the question the appellate Court, after point- 
ing out that the evidence was insufficient to connect certain old bonds 
with the tranaacbioDS in dispute, proceeded as follows : — “ There is 
nothing bo show that the defendant has withheld account books. 
The plaintiff himself looked uo to one Krishnaji Govind Jadhav 
to produce accounts, but the plaintiff himself did not persevere in 
getting him or the accounts alleged to be with him into the Court. The 
lower Court has, therefore, properly held that the sums mentioned in the 
mortgage-bonds, Exs. 28 and 29, were to be treated as the principal {!).” 

From these extracts it appears that both Courts S 0 «m to have con- 
sidered that they were bound by some rule of law to come to the conclu- 
sion at which they arrived. In holding that the item of Bs. 1,955 was 
all principal, the Second Class Subordinate Judge does not appear to have 
acted on his own opinion of what was probable, as be thought the deed 
was passed for old debts, including probably a considerable amount of 
accumulated interest. The appellate Court's judgment was not equally 
explicit ; but from the reference to the case reported in the printed judg- 
ment, it seems that the Judge considered that it laid down a general 
principle by which Courts were bound when taking accounts under the 
Dekkhan Agriculturists’ Belief Act, A n examination of that case, however, 

~ (1) P.J, (1887), 216. 
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does not show that any general principle was prescribed, excepting that 
the Act did not intend a defective [557] history to be supplemented by 
mere guesses. Nothing is said about the proper course to follow 
Their Lordships merely dealt with the facts before them which were held 
to iustifv the finding of the District Judge in appeal. No rule was laid 

down as to the conclusions which other Judges of fact might draw ftom 
the evidence before them incases with which they rmght have to deal. 
The words “proper course” quoted by the Second Class Subordinate 
Judge seem taken from the summary in the Index to the Judgments for 
1887, and are not to be found in the judgment itself. 

In a case like the present a serious difficulty undoubtedly arises in 
determining the amount of principal, but the Court must nevartheiess 
endeavour to form its own opinion on the subject. As the law stands, 
mere guesses as to the sum of money actually advanced cannot be made 
in favour either of one side or the other. If there are no matejials from 
which the Court can satisfy itself as to the amount which should be allowed 
on account of principal, whether under cl. (6) or cl. id) of s. 13 of the Act, 
it is open to it. as pointed out in Moloji v. Vithu (1). to have recourse to 

arbitration under the provisions of s. 15. 

Under these circumstances, as the account has not been taken in 
accordance with the Act. we must reverse the decree of the lower appeUat© 
Court and remand the appeal for a fresh decision m reference to the above 

remarks. 

Decree reversed. 


19 B. 597. 

ORIGINAL CIVIL. 

Before Mr. Justice Farran. 

Macmillan and others (Plaintiffs) v. Khan Bahadur 
Shamsdl Ulama M. Zaka [Defendant].* [25th February, 1895.1 

Copyright— Infri7ige7nent—Translationa-~Jurisdicti(^Statute 5 and 6 ff 

^ ^^-Order fir books sent from Bombay to ^elJn-Va ue payable^ 

copyright—Notice of disputed yroprietorship^Aci XX of 1S47, s. 8 Bract 

Procedure. 

The pUintiSs were publishers in Londo^ The °°991 

printiDg and publishing business at Delhi. Between ^ Todhuntet’B 

the defendant translated [998] oertain English works fc. p. Todbuiw 

Mensuration, Barnard Smith’s Algebra, &c.) into the Urdu ® in 

of native students, and sold and distributed copies of ^uch 
various parts of India. The plaintifis alleged that they were 
copyright in the said books, and they sued m Bombay lor a declaration 

ownership, and that the said books printed and sold by Ired that 

infringement of the said oopyiigut. and for an injunotion. &o It appewe 
in June, 1894, the plaintifis’ agent, who was then in India '“structed theB 
firm of Sunder Pandurang to order copies of the said d“nt at 

defendant. A letter was accordingly sent by Sunder Pandurang to ‘be defeua^^.^ 
Delhi requesting him to send the books to Bombay by value Wfble » pgUji. 
the defendant did . and he received payment for th^ from the Post Office 
The defendant pleaded {inter alia) that the High Court of Bombay 
jurisdiction, and be denied that he infringed the plaintifis oopytignt. 


Suit No. 607 of 1894 
(1) 9 B. 620, 
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that no part of plaintiffs* cause of action arose in Bombay, and that the 
UiRnt Court of Bombay had no jurisdiction. The act of Sunder Pandurang in 
paying for and receiving the goods formed no part of the defendant’s offence, 
which was completed when he posted the books at Delhi. 

The English Copyright Act {Stat. 5 and 6 Viet., cap. 45) extends to all parts of 
India. Having regard to 3, 15 of th\t Act it is clear that a person who infringes 
copyright must be sued, if be offends in India, not only within the limits of that 
country, but also in that part of India in which the offence has been committed. 
See also s. 13 of the Indian Act XX of 1847. 

^ Held, also, that translations are not copies, and that the defendant by translate 
ing the books had not infeinged the plaintiffs’ copyright. 

The plaintiffs had registered themselves as the proprietors of the copyright of 
the books in question both in London and in India. The defendant had not 
given notice of his intention to dispute the plaintiffs’ cop^richt as reouired bv 
s. 8 of Act XX of 1847. 

Held, that the plaintiffs’ copyright in thi book had been established. 

Suit to restrain the infringement of copyright. 

The plaintiffs, who carried on the business of publishers in London 
under the name of Macmillan and Company, sued (through their attorney, 
R. Gilbert) the defendant, who resided at Delhi, to restrain him from print- 
ing and selling certain school books, of the copyright of which they were 
the registered proprietors in England and in India. 

The plaint alleged that the plaintiffs were the proprietor.? of the copy- 
right in the books in question, viz., (1) “ Mensuration and Surveying 
for Beginners ” by J. Todhunter; (2) “Algebra” by Barnard Smith; 
(3) “ Arithmetic for schools ” by Barnard Smith; (4) " Elementary Lessons 
in Physical Geography” by [359] Geikie ; (5) “ Rudiments of Physical 
Geography ” by Blandford, and that the defendant had printed or caused 
to be printed copies of the said books in the Urdu language, which he sold 
and distributed in different parts of India including the town and island 
of Bombay. In particular it was alleged that in the month of June, 1894, 
the defendant sold and delivered to one Sunder Pandurang, in Bombay, 
copies of the said books, which were piracies. 

The plaint further stated that it was the intention of the plaintiffs 
themselves to publish the aforesaid books in the Urdu language. 

The plaintiffs prayed for a declaration that they were the owners of 
the copyright in the said books, and that the books printed and sold by 
the defendant as aforesaid were an infringement of the plaintiffs’ copyright ; 
for an injunction and an account, &c. 

The defendant filed a written statement as follows: — 

2. 'The defendant denies that he has printed or caused to be printed 
copies of the said books as in the 2nd paragraph of the plaint alleged ; but 
with respect to the first three of the said books (viz. Mensuration and 
Surveying for Beginners by J. Todhunter, Algebra by Barnard Smith, and 
Arithmetic for Schools by Barnard Smith) the defendant admits that he 
has with the expenditure of much labour and skill translated the same into 
Urdu language, and has from time to time printed ‘and published and 
sold copies of such translations in Delhi outside the jurisdiction of this 
Honourable Court. With respect to the fourth book in the said paragraph 
referred to {viz. Elementary Lessons in Physical Geography by Giekie), the 
defendant admits that he has composed and printed and published in Delhi 
aforesaid and there sold copies of a treatise in the Urdu language entitled 
Jugropbia Tobai’ for the purpose of which he has borrowed and adapted 
certain information from the said book in common with other books of 
a kindred nature. The defendant denies that he has either translated or 
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printed or published translations of the fifth book in the said paragraph 
referred to {viz., Eudiments of Physical Geography by Blandford). The 
defendant also denies that he has sold or distributed in the town or island 
of Bombay any copies, translations or adaptations of the said books 

whatsoever. , . ..v ^ < j i. 

" 3. With reference to the 4th paragraph of the plaint, the defendant 

says that on or about the 25th day of -Tune. 1894. he received in Delhi an 
order for {inter alia) certain of his Urdu works from one Sunder Pandurang 
of Bombay, and that he on the same day executed the said order in Delhi 
by forwarding to the said Sunder Pandurang. by value payable post, in 
the ordinary course of business, such of the said works or translations as 
he was then able to supply. Translations of two only of [ 560 ] the books 
referred to in the plaint, viz., the two works by Barnard Smith, were 
among the works he sent. 

“ 4. The defendant submits that under the circumstances hereinbefore 
set out, no cause of action has accrued to the plaintiffs within the juris- 
diction of this Honourable Court. 

" 5. Without waiving the contentions in the last preceding paragraph 
hereof raised, the defendant says, with reference to the book entitled 
Mensuration and Surveying for Beginners by J. Todhunter in the first 
paragraph of the plaint referred to, that in or about the year 1870 the 
defendant wrote to the said J. Todhunter asking permission to translate 
his works into the Urdu language, and that the same was then accorded 
to the defendant with the knowledge and consent of the plaintiffs, and 
that the plaintiffs have no right now to raise any question with respect 
thereto. A copy of a letter received by the defendant from the said 
J. Todhunter, dated the 18th October, 1870, is hereto annexed. 

** 6. The defendant further says that on the 4th day of January, 1591, 
he sold and assigned all his rights in the treatise entitled, Jugrophia Tobai 
in the second paragraph hereof mentioned, to one Lala Gulab Sing, Curator 
and Superintendent of the Punjab Book Depot at Lahore, and that since 
that date he has neither printed, nor caused to be printed, nor had in his 
possession for sale or hire any copies or copy of the same. 

“ 7. With reference to the 4th paragraph of the plaint, the defendant 
submits that, if and so far as the copyright of the books in the first para- 
graph of the plaint referred to is the property of the plaintiffs, the same 
has been in no way infringed by the defendant. 

“ 9. With reference to the 6th paragraph of the plaint, the defendant 
submits that he has valuable and subsisting rights and interests m bis 
aforesaid Urdu works or translations, and that the same can in no way 
affected by any future intentions of the plaintiffs with respect to the sai 

“ 10. The defendant does not admit that the plaintiffs only became 
aware in the beginning of 1894, that the defendant had printed and so o 
was printing and selling his said Urdu works or translations 9*® ^ ® ^ 

paragraph of the plaint alleged. The defendant says that he printe a 
published his translation of Mensuration and Surveying for Beginn®^** y 
J. Todhunter, in fourteen editions, between the years 1870 and 1891. a 
his translation of Algebra by Barnard Smith, in three editions, - 

the years 1871 and 1884, and his translation of the 
Schools by Barnard Smith, in twonty-one editions, 

3871 and 1893 without objection or claim on behalf of the plaintins, 
that it would be inequitable now to restrain him from selling the sam 
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“ 11. The defendant submita that the claim of the plaintiffs is barred 
■by limitation.’* 

Tbe following issues were raised at the bearing : — 

1. Whether the Court has jurisdiction iu respect of any and which ORIGINAL 
of the matter complained of in plaint ? Civil. 

[961] 2. Whether plaintiffs are proprietors of copyright in any and 
which of the five books referred to in the first paragraph of the plaint ? 

3. Whether defendant has infringed the plaintiffs’ copyright in any 
and which of the said books ? 


19 B. 557. 


4. Whether plaintiffs’ claim is not barred by limitation? 

5. Whether plaintiffs are not precluded by delay from obtaining 
^relief in the suit? 

6. Whether with regard to the works of Todhunter, the defendant 
has not translated same with consent of Todhunter and plaintiffs ? 

Macpkerson and Inverarity for plaintiffs. — They referred to Act XX 
of 1847 : Act IX of 1871 ; Statute 5 and 6 Viet., cap. 45. ss. 15, 24 and 26; 
Munshi ShaiJc Abdurrahman v. Mirza Mahomed (1) : Murray v. Boque (2) ; 
Scrutton on Copyright ; Nicols v. Pitman (3) ; Warn& v. Seebohm (4) ; 
Hanfstaengl] V . Empire Palace, &c. (5); Gonband v. Wallace f6) ; Limita- 
tion Act (XV of 1877), sch. II, art. 40. 

Lang (Advocate General) and Lowndes, for the defendant. — They cited 
Wyatt V. Barnard (7) : Millar v. Taylor (8) ; Burnett v. Gheiwood (9) ; 
Prince Albert v. Strange (10) ; Macmillan v. Suresh Chunder Deb (11). 


JUDGMENT. 


Farran, J. — This suit, which was heard on the 25bh February last, 
raises questions of some interest as to jurisdiction in copyright actions, 
imd as to whether unauthorised translations constitute an infringement 
of copyright. 

The facts are these : Tbe plaintiffs are publishers in London. They 
have brought out the following among other educational works : — 
(1) Mensuration and Surveying for Beginners, by Todhunter; (2) Arithmetic 
for Schools, by Barnard Smith; (3) Arithmetic and Algebra, by Barnard 
Smith. The plaint complains of tbe infringement, by the defendant, of 
tbe plaintiffs' copyright in two other works, but as admittedly the plaintiffs 
did not prove, at tbe bearing, any cause of action as to them [962] 
oogpisable by this Court, no further reference need be made to them in 
this judgment. 

Tbe defendant (who was formerly Professor of Vernacular Science 
and Literature in tbe Muir Central College at Allahabad, but now enjoys 
a pension from Government) resides at Delhi, and carries on a printing 
and publisbin'g business there. In 1851 be began, for profit and in order 
to assist native students, to translate English Mathematical works into 
the Urdu language. In 1869 he so translated Todhunter’s Mensuration 
and Surveying. Of this he printed and published fourteen editions 
between that time and 1891. In or about the year 1871. he translated 
Barnard Smith’s Arithmetic and Algebra, of which be printed and published 
three editions between 1871 and 1884, and in or about tbe year 1871 he 
translated Barnard Smith’s Arithmetic for Schools, of which he printed 
and published twenty-one editions between 1871 and 1893. 


(1) 14 B. 586. 

(4) 89 Oh. D. 78. 

(7) 8 y. 4b B. 77. 

< i(10) A Bm. 699. 


(9) I Dr. 858 (867). 

(6) L.B. (ie94» 3 Oh. 109. 
(8) 4 Borr. 9844. 
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Soon after publishing the translations of Todhunter’s works id 1869,. 
the defendant wrote to Dr. Todhunter at Cambridge, asking for his. 
permission to nublish it, and received a reply purporting to come from 
Dr. Todhunter, and to be written and signed by him. In it the writer 
states that he had consulted his publishers, and continues ; — They of 
course agree with me in the natural regret that the translation of books 
into a foreign language should bring no remuneration to those who have 
expended their time and capital in the original production of them. But 
of course, as we have no control over the circumstances, we cannot refuse 
the permission which you seek.*’ He then went on to ask the defendant 
to send his (Dr. Todhunter’s) publishers two conies of any translation 
of his works which the defendant might issue. The defendant says that 
he sent the copies asked for. This letter has been objected to by the 
plainti6fs on the ground that it has not been proved to have been written 
by Dr. Todhunter, but I have no doubt as to bis having written it, and 
that it is admissible in evidence : Taylor on Evidence, para. 1861. 

No objection was ever taken co the defendant’s translations until 
that which I am about to refer to. In October, 1892, [563] Mr. John 
A. Stagg camf out to India as plaintiffs’ agent ; and in December, 1893,. 
when at Lahore, he learned that the defendant had been publishing the 
translations into Urdu, of which the plaintiffs complain. He saw the- 
defendant on the subject at Delhi. The defendant admitted that he had 
published the translations, but contended that he had a right to do so. 
After this, a correspondence took place between the defendant and the 
plaintiffs in London, in which the defendant, with extreme courtesy, 
upheld his right to publish the translations in question, but the plaintiffs 
expressed their inability to accept bis views, and their determination to 
enforce their legal rights. On the 22ad June, 1894, the plaintiffs’ agent, 
Mr. Stagg, instructed the Bombay firm of Sunder Pandurang to order the 
translations published by the defendant. Sunder Pandurang accordingly 
wrote the following letter to the defendant at Delhi : — Dear Sir, -Please 
send me the undermentioned books per value-payable post, allowing the 
usual trade discount, and oblige.” The list comprised, among others, the- 

defendant’s translations of the three works which I have named. The 
defendant, in reply, wrote: ** I have despatched to your address a 
packet by value-payable post containing the following books.” The list 
comprised translations of the two works by Barnard Smith, but 
different work by Todhunter. Sunder Pandurang received, and 
through the post office for, the books, which the defendant sent to Bombay 
by value-payable post, and the defendant received the amount from t & 

post office at Delhi. , • n -f 

The first question which arises on these facts is, whether this Oou 
has jurisdiction in respect of any, and which of the matters complained o 
in the plaint.” The English Copyright Act, 5th and 6th Viet., cap. 4Di 
extends (s. 29) to the United Kingdom of Great Britain and Ireland, an 
to every parb of the British dominions ; and (by s. 2), British dominions 
include all parts of the East and West Indies. The Act, therefore, ® 
to all parts of India, which must, I think, be taken, for the purposes ot 
statute, not as a homogeneous whole, but as divided into parts. Section 
deals with jurisdiction, and enacts "that if any person shall in 
of tl^e British dominions after the passing of the Act print or ij 

printed either for sale or [564] exportation any book in which there 6 ^ 

be subsisting copyright without the consent of the proprietor thereo 

* * or shall sell, publish or expose to sale or hire * * 
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to be sold, published or exposed to sale or hire or shall have in his posses- 1895 

sion for sale or hire any such book so unlawfully printed without Feb. 25. 

such consent, such offender shall be liable to a special action on the case — 
at the suit of the proprietor of such copyright to be brought in any Court ORI^^inal 
of record in that part of the British dominions in which the offence shall Civil. 

be committed,’' It is to my mind clear that the offender must be sued, if 

he offends in India, not only within the limits of that country, but in that 
part of India in which the offence is committed. If, therefore, he offends 
in Delhi, he cannot, by virtue of the provisions of this statute, be sued iu 
Bombay. He must, T think, if sued in a Court of record, be sued in that 
Court of record which has jurisdiction in that part of India where the 
offence is committed. If the aid of the Indian Act XX of 1847, s. 13, 
can be used to explain the English statute, the case is clear beyond all 
doubt ; but I think that even without such aid there can be no reasonable 
doubt as to construction of the statute. So far, therefore, as the suit 
relates to the translations of Todbunter’s work, which are complained 
of in it, and which were not sent to Bombay, I am of opinion that the 
Court has no jurisdiction to bear it. 

I now proceed to consider whether the sending, by the defendant, of 
the translations of Barnard Smith’s works, by value-payable post, to 
Sunder Pandurang in Bombay, gives rise to a cause of action here, 
assuming for this purpose that publication of such translations constitutes 
a breach of the plaintiffs’ copyright. The unauthorised sale is the cause 
of action. The statute makes such unauthorised sale an offence. The 
Question for solution, is where was that offence committed ? 

Now, in the case of a sale of unascertained goods, the property in 
the goods does not pass : the sale is not completed until the goods are 
finally appropriated to the contract, but where they are so appropriated, 
the sale is complete, and the property passes : the obligation of the 
purchaser to pay the price, being the consideration for the LS65] sale.fl) 

Where, from the terms of an executory agreement to sell unspecified 
goods, the vendor is to despatch the goods he. . . has the right to choose 
what the goods shall be ; and the property is transferred the moment the 
despatch has commenced (2). So far the law is, I think, clear. Cotton, 

L. J,, in Mirabita v. Imperial Ottoman Bank (3), states it in the following 
words (p. 172) : — “ Under a contract for sale of chattels not specified, the 
property does not pass to the purchaser unless there is afterwards an 
appropriation of the specific chattels to pass under the contract, that is, 
unless both parties agree as to the specific chattels in which tbe property 
is to pass and nothing remains to be done in order to pass it. In the case 
of such a contract the delivery by the vendor to a common carrier * 
is an appropriation sufficient to pass the property. ” 

In the case, however, of a vendor shipping goods be may, by taking the 
bill of lading in bis own name, reserve to himself what is commonly 
called a disponendi, in which case be shows bis intention that the 
property shall not pass until the price is paid or some other condition is 
fulfilled by tbe purchaser — Wait v. Baker{i) : Oga v. Shutcr(6) ; Mirabita 
V. Imperial Ottoman Bank(^) . Up to that time be can deal with the goods 
80 as bo defeat tbe purchaser’s rights under bis contract, leaving tbe latter 
to his action for damages for breaoh of contract. I think, however, that- 

(1) Beojamin on Sales, Bk. II, Obaps. 3 and 5 (4tb Ed.). 

(3) Banjamin on Sales (ith Ed.), p. 830, 

(8) 8 Ex. D. 164, (4) L. B. 2 Ex. 1. (5) 1 0> P. D. 47. 
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it must also be that, wheu delivering the goods to a common carrier, he 
could similarly, by sufficiently declaring his intention, prevent the 
property in the goods from passing. The question in each case is a 
question of intention. In the ease of goods ordered to be sent by value 
payable post, I think that the intention must be that the property vests 
in the purchaser from the time the goods are posted. The vendor by 
posting them parts absolutely with the goods. He cannot reclaim them, 
nor does he, I think, retain any jus disponendi over them, and on the 
purchaser paying for the goods when the post office tenders them to 
him. the purchaser becomes absolutely entitled to receive them, a 
title which the vendor cannot, I think, defeat. The fact that [666] 
the vendor retains through the post office a qtiasi lien over the goods 
or right to refuse delivery until payment, is not, in my opinion, sufficient 
to prevent the property in the goods vesting in the purchaser from the time 
of their appropriation. 

If this be the correct way of regarding the transaction, as I thick it 
is, it follows that the sale of the books in question took place at Delhi 
when the books were posted, and that the offence was complete tbere. 
Delivery to the purchaser and payment of the price in Bombay does not 
constitute the sale. Sale and delivery are two distinct acts, though tha 
latter is the completion of the former. The common count for goods 
bargained and sold, as distinguished from the common count for goods 


sold and delivered, marks the distinction. 

From, this I think it also follows that no part of the plaintiffs’ cause 
of action arose in Bombay so as to give them a right to sue under cl. 12 of 
the Letters Patent. The act of Sunder Pandorang in paying for and receiv- 
ing the goods forms no part of the defendant’s offence, which, as I have 
showed, was, in my opinion, completed when he posted the hooks at 
Delhi. I have, therefore, come to the conclusion that the Court has no 
jurisdiction over the defendant in this matter. 

The question is, however, such a doubtful one that I think that I 
ought to consider the other issues in the case in order to avoid a remand m 
case a higher Court should come to a different conclusion upon it. The 
defendant has raised an issue as to the plaintiffs’ copyright in the books 
complained of. The plaintiffs have, however, registered themselves as the 
proprietors of the copyright in both London and India ; and s. 16 of the 
statute 5 and 6 Viet., cap. 45, and s. 8 of Act XX of 1847 prevent the 
defendant from raising this question at the hearing without previous 
notice. The defendant in this case has given no such notice, bub has, on 
the contrary, virtually admitted the plaintiffs’ title previous to the suit. 1 
must hold that the plaintiffs’ copyright in the books in question has been 

established. ^ . u r 

The important question still to be considered in this case is whetner 

the defendant’s translations into Urdu of Barnard Smith’s two works aW 
an infringement of the plaintiffs’ copyright [567] therein. It is 
that the question has not been long since authoritatively decided. 

■cases of Stowe v. Thomas in the United States in 1853 and of . 

Shaih Ahdurruhman v. Mirza (1) decided by Mr. Justice Parsons in J 
Court in 1890, are the only actual decisions upon the subject 
been cited to me : the only ones that, I believe, have been passed. 1 J 
both determine the question in the negative. The text-book writers 
the opposite view. Under these circumstances, and as the decision 


(1) 14 B. 586. 
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Mr. Justioe Parsons was upon the Indian Act and not under the English 
statute, I ought, I think, to come to an independent conclusion upon the 
subject. 

Whether copyright existed at common law before the statute of Anne 
(8 Anne, cap. 19) has long been a Question much debated by lawyers ; but 
since the decision of the House of Lords in Jeffreys v. Boosey (1), it must, 
think, be assumed by Courts of law dealing with questions of copy- 
right that no such right existed before that statute. The question muse, 
therefore, depend upon the construction of the statutes for the time being 
relating to copyright, and by considering what rights they confer upon its 
proprietor without taking into consideration what benehts the author of a 
work ought or ought not to derive from the creation of his brain and pec. 
After publication, the works of a writer are publici juris, but the statutes 
confer upon him or his assignee certain exclusive privileges, the boundaries 
and extent of which are defined and limited by the statutes which confer 
them. The statute at present in force is 5 and 6 Viet., cap. 45, of which 
the Indian Act XX of 1847 is a reproduction with certain necessary 
alterations. It will be sufficient to consider the terms of the English 
statute. Copyright is defined by it to mean “ the sole and exclusive liberty 
of printing or otherwise multiplying copies of any subject to which the 
said word is therein aoplied ” — copies for the purpose of this suit of any 
book,” — and “ book ” includes every volume, part or division of a volume 
separately published. Section 15 makes it an offence giving rise to an 
action for any person to print or cause to be printed for sale or exportation, 
■&C., any book in which there shall be subsisting copyright without the 
consent in writing of the proprietor thereof. [668] Section 23 enacts 
that all copies of any book wherein there shall be copyright, unlawfully 
printed or imported, shall become the property of the proprietor of the 
copyright. Translations of copyrighted books are not referred to in the 
Act. It is difficult to understand why they should not be mentioned in 
the Act if they were intended to be prohibited by it. 


1895 

Feb. 25. 

Oeiginal 

Civil. 

19 B. 597. 


Two years subsequently, an International Copyright Act was passed, 
7 and 8 Viet., cap. 12. Its 18th section provided that nothing in the 
Act should be construed to prevent the printing, publication, or sale of any 
translation of any book, the author whereof and bis assigns might be 
entitled to the benefit of the Act. This rather tends to show that, in the 
opinion of the Legislature of that time, different considerations applied to 
tranelatioDB from those which applied to the making of mere copies. 
Judicial opinion certainly tended in the same direction. Before the 
passing of the statute, and when the Act of Anne was in force, Lord 
Macclesfield, in 1720, entertained a strong opinion that a translation might 
not be the same as the reprinting of the original on account of the 
translator having bestowed care and pains upon it, and so not within the 
prohibition of the Act — Barnett v. Chetwoodi^), In 1769, Lord Mansfield, 
in the case of Millar v. Taylor (3), said : *' If any man should turn the 

Psalms or the writings of Solomon or Job into verso, the king could not 
stop the printinjj or sale of such a work. It is the author’s work.” Mr. 
J. Willis said : * Certainly bona-fide imitations, translations and abridg- 
ments are different, and in resoeob of the property, may be considered as 
new works ; ” and Aston, J., added : ** The right of the copy (after publica- 
tion) still remains in the author .... He (the purchaser) may improve 


ft) i H. L. 0. 816. 


(9) 9 Met. 441. 
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upon ifc, imitate it. transalate it, oppose its statements, but he buys no 
right to publish the identical works.’' In 1814, Lord Eldon treated 
translations as original works, but these were translations from foreign 
works not protected by the Copyright Act — Wyatt v. Barnard (1). 

At the date oi the Act of 1842 (Stat. 5 and 6 Viet., cap. 45), therefore, 
there had been a current of judicial opinions to the effect [ 569 ] that 
translations were not copies, and that a person, by translating a work,, 
did not infringe the author’s copyright. It would be strange, then, if the 
Legislature in that year intended to prohibit translations, that they should 
not have used some apt words to effect their purpose. Soon after the 
passing of the Act, Vice-Chancellor Knight Bruce, in 1849, used similar 
language. A published work, he said, “ may be liable to be translated,, 
abridged, analysed, exhibited in morsels, complimented and otherwise 
treated in a manner that an unpublished manuscript is not” — Prince Albert 
V. Strange (2). In 1853, this was actually decided in the United States 
in the case of Stowe v. Thomas, already referred to. 

In Murray v. Bogue (3) Vice-Chancellor Kindersley assumed that, 
if an English work protected by copyright bad been translated into 
German and such German work bad been retranslated into English, the 
latter translation would be an infringement of the original work. That is 
manifestly so, for it would still be a copy of it though made through the 
medium of a German translation. This assumption offers no assistance iu 
coming to a decision in the present case. The case ot Nicols v. Pitmanii) 
also does not' touch the present question. There the defendant printed 
in short-hand characters a lecture which had not been “ published ” by 
the author. It was held that he bad no right to print it at all. It would 
have made no difference, I think, if he had published it in German or 
Chinese. The lecture had not been given to the world. It was still the 
private property of the author. 

The case of Warne v. Seebohm (5) is more nearly in point. There 
the defendant dramatised “Little Lord Fauntleroy." This, it was admit- 
ted, he was entitled to do. In doing this, he copied passages from the 
original work, and published a few of such copies. He was ordered to 
expunge the copied matter from his drama. The decision was in accord- 
ance with the earlier cases on the same subject. All were based upon 
the same ground, namely, that substantial parts of the plaintiff’s book had 
been copied into [570] the new drama — Timsby v. Lacy (6) and Beade 
V. Lacy (.7). It has always been held that the publication of an extract 
from a book, if used for an unauthorized purpose, is within the prohibition 
of the statute — Rconey v. Kelly (8). I have also considered the judgment- 
in the case of Hanfstaengl v. The Empire Palace (9), but have not derived 
much assistance from it. No other cases have been cited to me. The 
current of judicial dicta since the passing of Act 5 and 6 Viet., cap. 45, baa 
nob, I think, changed from its previous direction. If we read the words ot 
the statute in their ordinary natural meaning, they do not, I think, cover 
translations. It would be a strained and unnatural use of language to say 
that translations are “copies.” To my understanding they are essentially 
different productions — one is intellectual, the other mechanical. I® 
be — doubtless is — desirable to afford to authors protection in respeofe o 
translations of their works if they desire it ; but, I think, that it mus 


(1) 3 “Ves. and B. 77. 
(4) 26. Ch. D. 374. 
(7) 1 J. & H. 624. 


(2) 2 DeG. and Sin. 693. 
(5) 39 Oh. D. 73. 

(8) 12 Ir. 0. L. 158. 
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(6) 1 H. & M. 744. 

(9) 3 Ch. Div. (1894), 
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fee conceded that such translations stand on a different footing from 
■copies. They are rarely, if ever, made by the author of the original work ; 
they circulate, as a rule, among a different class of readers, a class to which 
™ original works are as completely sealed as if they had not been written. 
There is here a conflict of rights and interests ; a conflict between the 
intellectual interests of the persons for whom the translations are intended, 
and the caprice or possible pecuniary interest of the proprietor of the copy- 
right, if he shall not, or shall, intend to translate the work himself, or cause 
it to be translated. There is no hardship on him ; he can always protect 
himself by being first in the field with a translation. In matters of copyright, 
the legislature has always kept the interest of the public before it. Sec- 
tion 5 of the Original Act, cb. 5 and 6 Victoria, shows this ; and when the 
Legislature provided in the later International Conyright Acts 15 and 16 
Viet., cap. 12, for translations, it book care (s. 2) that the public should not 
be neglected by being left without them ; and translations in this Act are 
dealt with in an entirely different manner from copies. 

[871] I have read the text hooks on copyright cited to me on this 
subject— Drone, p. 445 et seq. ; Copinger. p. 108 ; and Scrutton, p. 128. 
They, more especially the first, have not really dealt with the subject on 
the construction of the statute, but on a priori grounds have argued what 
the law ought to have been rather than considered what it was. 

I must follow the ruling of Mr. Justice Parsons in Munshi Skaik 
Abdurruhman v. Mirza Mahomed (1), and dismiss the suit with costs. 

Attorneys for plaintiff : — Messrs. Payne, Gilbert and Sayani. 

Attorney for the defendant : — Mr. M.H. Khan, 


19 B. 571. 

ORIGINAL CIVIL. 

Before Mr, Justice Farran, 

OURBANDAS NaTHA AND OTHERS (Plainii^s) V. LADKAVAHU AND 

OTHERS {Defendants^ [28th February, 1895.J 

Mmor~~-lnfQntr~Decr€6 against minor-^Review^Iiight of 'minor to ivifeoch decree— 
Practice— Procedure. 

One Kesaowji Jadowji in bis will directed bis daughter-in-law Ladkavabu 
(defendant No. 1) to adopt bis nephew Karamsi Madhowji (defendant No. 2), 
and be devised the residue of bis estate to htm. Tbe executors of Kessowji’s 
will subsequently brought this suit to have tbe will construed and the rights of 
Karamsi Madhowji in tbe testator's estate ascertained and declared. A decree 
was made on tbe Ist October, 1887, by which it was declared that Karamai's 
adoption was a conditioo precedent to his inhoritance, and that, unless be was 
adopted, he was not entitled to any part of the testator's property, On 22nd 
October, 1894, Karamsi Madhowji (defendant No. 2) Rlcd a petition of review, 
stating that at the date of the decree he was a minor and bad only recently, viz., 
on the 14tb December, 1894, attained tbe age of eighteen years. He contended 
that there was error apparent on tbe face of tbe decree, inaemuch as it did not 
provide that he ehould have an opportuoity of showing cause against it in so far 
u it affected his interests after be attained bis majority. 

Held, that the review could not be granted. The Courts in India after 
deciding an ieaue in which an infant, party to a suit, is loterested, have no 
power to reserve to the infant the right of questloniog euob decision. At all 
events a decree is not erroneons for not oontaicing such a provision when tbe 
iuue in wbioh the infant is interested has been fully gone into and argued before 
the Court. A decree passed against an infant properly represented is bindins 

*^ait No. 186 of 1887. 

(1) 14 B. 586. 
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upon him like a doctee passed against an adult, but it is open to the infant to 
impeach such decree by a suit in cases where his guardian has^ been guilty of 
fraud or negligence in allowing the decree to be passed against him. 

[R., 24 B. 547 ; D., 5 O.C. 199.] 
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[S72] Rule nisi for review. 

The judgment and decree, of which the review in this case was 
sought, were passed by Farran, J., on the 1st October, 1887. A report 
of the case will be found in I. L, R., 12 Bom. 185. 

The rule nisi for review was obtained on the 22Dd December, 1894, 
by the second defendant Karamsi Madhowji, who was the adopted son of 
the first defendant Ladkavahu. She was the widow of one Liladhar 
Kessowji, the son of Kessowji Jadhowji, a wealthy Hindu inhabitant of 
Bombay, who died in 1886 leaving a will, of which he appointed the 
plaintiffs his executors. 

In his will the testator had directed that his daughter-in-law, the 
first defendant (the widow of his son Liladhar), should adopt the second 
defendant Karamsi (who was the testator’s nephew), and he devised the 


residue of bis estate to him. , ^ 

In April, 1887, the executors brought this suit to have the will 
construed. The plaint {inter alia) prayed that the rights and interest of 
the second defendant Karamsi Madhowji in the testator’s estate might be 
ascertained and declared. 

Farran, J., held that upon the second defendant’s adoption by 
Ladkavahu he would become entitled to the residue of the testator 8 
estate to be made over to him on his attaining the age of twenty-one. 
No decision, however, was given as to the quantum of the estate taken by 
Karamsi in the residue. The learned Judge also found that until his 
adoption Karamsi Madhowji was not entitled to the whole or any pert 
of the residue of the said estate. (See I. L. R., 12 Bom., at pp. 201-2.) 

On the 220(1 December, 1894, the second defendant Karamai 
Madhowji filed a petition of review in which he set forth the portions o 
the decree to which he objected, and stated that at the date of the 
he was a minor and had only recently, viz.^ on the 14th December, ’ 
attained the age of eighteen years. The following are the material olausw 
of the petition : — 

“ That the said Karamsi Madhowji is advised and believes that the 
said decree should in accordance with the practice of Courts of equi y 
have provided that be should be given an opportunity, after attaiuing 
age of majority, of showing cause against the said decree in so far as i 
affected his interests, and that according to the said practice of the Co^ 
of equity the said Karamsi Madhowji should have been [S73] allowe 
period of six months at least from the date of his attaining his majori y 


for the purpose of showing cause as aforesaid. I 

" 5. That the said Karamsi Madhowji is advised that by 
the omission of the said provision from the said decree there 
error apparent upon the face of the record entitling him to a reviu^ 
the said decree and judgment upon which ifc was founded. 

“ 6. That the father of the said Karamsi Madhowji is a poor an i * 
terate man and has no means sufiQoiont to enable him to obtain proper 
advice, and that the said Karamsi Madhowji was. when he 
majority, wholly dependent upon his said father, and had not the no 
of obtaining legal advice as. to his rights in respect of the said deoreSi 
has only obtained funds for the purpose of making this appUe^^®® 
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fche further uroseoution of legal proceedings through the assistance of a 
mend who declined to advance any money for the purpose aforesaid until 
the opinion had been obtained as to the chances of success from a barrister 
of his own selection whose opinion was received in Bombay on or about 
the 16th of December, 1894. 

7. That by reason of the circumstances in the last preceding 

paragraph set forth, the said Karamsi Madhowji is advised and submits 

that he has sufficient cause for not making this application at any earlier 
date. 

8, That the said Karamsi Madhowji is aggrieved by the said 
decree for the following amongst other reasons:— (a) That the said 
learned Judge hold that the adoption of the said Karamsi Madhowji by 
the said Ladkavahu was a condition precedent to the accrual of his rights 
under the said will of the said Kessowii Jadhowii, whereas the said 
learned Judge ought to have held that the said Karamsi Madhowji 
was entitled to the residue of the estate of the said Kessowji Jadbowji. 
irrespective of his adoption or non-adoption by the said Ladkavahu! 
on the ground that he was named as heir in the said will and 
took as a personal designation ; (6) that the said learned Judge 
erred in holding that the case was undistinguisbable from that of 
Shama/cahoo v. Dwarkadas, I. L. R., 12 Bom., 202; (c) that by reason 
of the magnitude of the property at stake and in the interests 
of the said Karamsi Madhowji an appeal should have been preferred 
against the said decree of the said learned Judge, and the case should, if 
necessary, have been carried to Her Majesty’s Council for final decision, 
but no step was taken by any of the adulc parties to the suit to test the 
correctness of the decision of the said learned Judge; (d) that the said 
Ladkavahu was, in fact, ready to adopt the said Karamsi Madhowji as 
directed by the said will of the said Kessowji Jadhowji, and the parents 
of the said Karamsi Madhowji were ready to give him in adoption, when 
^e said Ladkavahu being on a pilgrimage suddenly died, and the said 
Karamsi Madhowji was deprived of all chance of taking as heir of the 
said Kessowji Jadhowji according to the provisions of the said will, unless 
the said decree of the said learned Judge wore varied or reversed in 
appeal. 

The said Karamsi Madhowji, therefore, prays that a review of the 
said decree may be granted, and that the said decree may be rectified, and 
that be may be afforded an opportunity of showing cause against the 
Baid decree.” 

On the presentation of the above petition a rule nisi was granted 
calling on the plaintiffs to show cause why a review of [374] judg- 
ment should not be granted. The rule now came on for hearing. 

Mapherson and Inverarity, for the plaintiffs, showed cause. They 
relied on the affidavits and cited the following authorities : — Limitation 
Act (XV of 1877), 8. 5 and soh. II, art. 162 ; Seton on Decrees, Vol. II, 
p. 830; Simpson on Infants, p. 511 ; Mayne’s Hindu Law (5th Ed.), 
para. 197 ; Mungniram v. Mohunt Gtirsahai (1); Mirali v. Bekmubkoy (2)! 

Lang (Advocate General) and Starling, contra : — A review is the 
proper remedy under the oiroumstanoes — Kelsallv. Kelsall (3). An infant 
may within six months after be attains his majority apply to set aside 


(1) 16 I, A, 196. (2) 15 B. 694. (3) 2 M, & K. 409. 
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an order passed against him during minority — Musleah v. MusUah (l). 
They cited Penny v. Phillips (2h Srimati Padmamoni v. Srimati 
Jagdamba (3). 

JUDGMENT. 

Farran. J. : — In this suit, which was a suit for the construction of 
the will of the late Kessowji Jadhowji, a decree was passed on the Ist 
October. 1887, declaring {inter alia) that the defendant Karamsi Madhowji 
was not entitled to the residue of the estate of the testator, or to 
any sum for bis maintenance, or education, until his adoption. The 
defendant Karamsi Madhowji was a minor at the date of that decree, but 
was represented by his guardian aii litem, his father Madhowji Katchra, 
who put in a written statement and instructed counsel at the bearing on 
the minor’s behalf. 

On the 22nd of December last, Karamsi Madhowji. having then 
attained his majority, presented a petition for review of the above decree 
and obtained a rule nisi, against which cause was shown by the plaintiffs 
on Thursday last. 

The petition states that Karamsi Madhowji attained the age of 
eighteen years on or about the l^tth of December, 1894. As originally 
drawn, it stated that he had recently attained that age, and its sixth 
paragraph shows that when the petition was drafted it was intended to 
excuse the delay between his coming of age and the presentation of the 
petition by the poverty of his father, the [579] necessity of obtaining 
assistance from a friend, and the need which the friend felt of obtaining 
an opinion from counsel of his own, situate out of Bombay. The plaintiffs 
have produced a birth certificate which shows that a son was born to 
Madhowji Katchra on the 27th May, 1876. This, coupled with the entry 
in the books of the testator under date the 6bh June, 1876, which shows 
that a customary present was then made to Madhowji Katchra on the 
birth of a son, with the fact that the petition as originally drawn is only 
consistent with the boy having attained his majority some months before 
the 14th of December, 1894, and with the circumstance that no certifi- 
cate of the boy's birth in December, 1876, is produced on his behalf, 
leaves no doubt on my mind, notwithstanding the affidavits of Madhow]ii 
Katchra and Manakbai, that the boy was born on or about tbe 27th of 
May, 1876, and that consequently he attained his majority on or about 
the 27th of May, 1894. 

The main ground upon which the petition of review is based ^ 
that the decree does not provide that the defendant Karamsi Madhowji 
should have an opportunity of showing cause against it, in so far afl 
it affects his interest, after his attaining majority. This, it is contende . 
is a mistake or error apparent on the face of the decree. I an unable 
to accept that contention. The Code of Civil Procedure neither in i 3 
chapter relating to minors (ch. XXXI) nor elsewhere contains any 
provision for the giving of such an opportunity to a minor, nor has i 
been the practice of this Court to insert such a reservation in favour 
minors in its decrees. I have never in the course of my expenen 
known it to be done, and I much doubt whether it is in the 
the Court so to reserve a minor's rights. In the judgment of th0 
Council in Watson v. Collector of Rajshahye (4), it was pointed out t 



(1) 1 Boulnoia Rep. 58, 234. (2) 17 Ves. 178. 

<3) 6 B. L. R. 184. (4) 13 M.l.A. 160. 


384 


i 


19 Bom. 577 


OUBSANDAS NATHA V. LADKAVAHU 

the OoOTbs in India had not the power which Oourfcs of equity in England 1895 
oooasionally exercise of dismissing a suit with liberty to the plaintiff to web 28 

matter. That was a mofussil case under — 
the old Code ; bub the new Code, which has been made applicable to the ORIGINAL 

respect, and I apprehend that tde observation CIVIL 

of LS76J the Privy Council would now be applicable to all Indian Courts. * 

bimUarly I think that the Courts in India after deciding an issue in which *9 »• ^71. 
an infant, party to a suit, is interested, have no power to reserve to the 
infant the right of questioning such decision. The Code makes elaborate 
provisions for having infants' interests duly protected, but does not. in my 
judgment, extend this particular form of protection to them. At all 
events I ana clear that a decree is not erroneous for not containing such a 
provision when the issue in which the infant is interested has been fully 
gone into and argued before the Court. 

I have not been able to satisfy myself under what circumstances the 
reservation of infants’ rights is inserted in decrees in Courts of equity in 

England. In the two cases referred to in Simpson on Infants Elsey v. 

LutysHs (l) and TjO/nc v. HdTdwich (2)— the infant’s common answer only 
was put in and the infant’s case was treated as not having been gone into. 

It may be that it is under such circumstances only that this reservation is 
inserted. In foreclosure suits it appears to be the practice to pass only 
a decree nisi against an infant defendant, giving him time after he comes of 
age to show cause against the decree : Seton on Decrees, Vol. II, p. 711, 

(Ed. 1879). 

It has been contended that without such a reservation an infant may 
show cause against a decree of the High Court or put in a new defence 
after attaining his majority. It was the practice in Courts of equity in 
England to allow an infant within six months after attaining majority to 
show cause against a decree passed against him. Whether this rule pre- 
vailed down bo 1879 (the date of the edition of his work above referred to) 

Mr. Seton says was open to some question. Simpson in his Work on 
Infants does not notice this as a privilege of infants still subsisting ; but 
whether it exists in English Courts or not, I feel quite cl^ar that it is not 
one which is preserved to infants by the Code of Civil Procedure. In 
truth, a decree passed against an infant properly represented is binding 
upon him like a decree passed against an adult, but it is open to the infant 
to impeach such decree by a separate suib.in cases where bis guardian has 
been guilty of fraud or negligenoe [577] in allowing the decree to be 
passed against him. Por the former part of this proposition I refer to 
Mungniram v. Muhunt Gursahi f3) and Eshan Ohundta v. Nundamoni{4:) ^ 
and for the latter portion of it to Mirali v. Rekmoobhoy (5) and Lalla Sheo 
V. Ranmandan (6). 

The present application must, therefore, be treated like all other 
applications for view, save that the Court might perhaps scan with a more 

indnlgent eye the grounds for review made by a defendant seeking to set 
right a decree passed against him in his infancy, than it would do in the 
oase of an adult litigant. 

The first objeotioa made to the application is that it is barred by 
limitation under art. 162 of the Limitation Act fXV of 1877). C Having 
regard to the date at whioh the applicant attained his majority, which I 

(1» B Han. IM. (8) 9 Bmt, 148. (3) 16 1.A. 196. 

(4) 20 0. 867. (6> 16 B. 694. (6) 23 C. 8. 
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1895 have found to be the 27th May, 1894, there is no doubt but that the appli* 
Feb, 28, cation is out of time. On the other side I am asked to say under s. 5 of 

the Act that there has been sufficient cause shown for the application not 

Original being made in time. This will be more conveniently dealt with after I have 
Civil, considered the grounds for the application on its merits. Independently, 
r — however, of the objection to the decree in form which I have already 

19 B. 371. i^ith, the petition of review does not disclose any ground, other than 

a puerile one, for supposing that there has been a mistake made in the 
decree ; nor has it been contended before me that any fresh argument can 
be adduced or new cause shown for altering my decision. The same 
counsel supports this application who originally argued for the infant. 
That being so, it is clear that the review is sought, not in the expectation 
that the decree will or ought to be varied at the rehearing, but in order 
that the defendant Karamsi may have an opportunity afforded to him of 
appealing from the decree when it is re-affirmed. I ought not, I think, 
under these circumstances to extend the time for allowing the application 
to be made under the provisions of s. 5. To do so would be to arrogate 
to myself the functions of an appellate Court and in effect to extend the 
time for anpealing. Without, therefore, expressing an opinion whether 
I should [578] deem the grounds put forward in the petition sufficient to 
warrant me under the peculiar circumstances of the case in holding that 
the applicant had sufficient cause for not making the application in time 
I must refuse it. I presume that the executors will not ask for costa. 

Buie discharged. 

Attorneys for the plaintiff : — Messrs. Little^ Smith, 'bJicholson and 
Bowen. 

Attorneys for the defendant : — Messrs. Nanu and Hormasri. 
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APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Banade. 

GOPAL NanaShet {Original Judgment-debtor and Defendant), Appellant 
V. JOHARMAL {Decree- holder, Assignee and Plaintiff), Bespondent. 

[10th July, 1894.] 

Decree — Execution — Stay of execution on giving security — Subsequent execution'^ 
Default of judgment-debtor — Surely — Liability of surety in execution* 

The execution of a decree for partition was stayed pending appeal on the 
fendant giving security that be would satisfy such decree as might ultimately te 
passed against him by the appellate Court. That Court conbruied the decree 
of the lower Court. In obedience of the decree the judgment-debtor depositedtn 
Court certain property in his possession consisting of bonds, decrees and cine 
articles. But as be did not produce the whole of the property as ordered *>7 
decree, the Court directed execution to proceed against bis suretv. sure^ 
paid into Court the full sum stipulated in the surety bond. 
judgment-debtor applied that the property deposited by him in Court ehonW 
valued and made over to the decree-holder in part satisfaction of the 
tanto. and that only the balance then remaining due should be paid . 

money paid in by the surety. The Court refused, holding that the deoteo-hoW 
was entitled to be paid over the whole sum paid in by the surety. On appe^, 
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duOTdl P^psrty already pro- 

thatittho decree-holder did eotobra^n 

beside avSf” ‘‘‘“p 

CR.. 10 O. P. L. H. 73. J 

Appeal from the decision of Eao Bahadnr G. V. Bhanap, First Class 
SubonliDate Judge o( Nasik, in dharkast No. 166 of 1890 

r879] In suit No. 340 of 1880 a decree for the plaintiff was nassed 
ordering partition of certain property belonging to a joiot Hindu family 
ihe defendant appealed and, pending the appeal, obtained a stay of execu- 
tion upon giving security that he would satisfy sueb decree as might be 

passed against him by the appellate Court. That Court confirm^ the 
decree of fche lower Court. 

In execution of the decree the defendant deposited in Court certain 
bonds, decrees and other articles, which ware in his possession He Hid 
not, however, produce the whole of the property for which he was liable 
under the decree, and the Court, therefore, ordered execution to proceed 

against his surety. The surety paid into Court Rs. 4,080.11-9, being the 
total amount of the surety bond. 

The defendant (the judgment-debtor) contended that fche whole sum 
so paid in by fche surety should not be applied in satisfaction of the decree 
but only so much as was necessary to make up fche balance due after giving 
credit for the total value of the property which he (the judgment-debtor) 
bad himself produced m execution. The Subordinate Judge, however 

folded that fche whole sum should be applied in satisfaction of fche decree’ 
Jdis judgment was as follows : — 

" The surety Shankar Nana having paid the monev into Court and 
nob having raised any sort of objection to its payment by the Court to fche 
opponent (who is the assignee of the decree-bolder), nor having claimed 
A credit for fche articles alleged to be in deposit with tbe Court, fche oppo- 

nenfc IS entitled to receive fcbe money in question The petitioner 

Uropail nob having produced bbe property as required by the Court fcbe 
Court ordered execution against his surety, and fche latter has paid the 
money into Court, and fche petitioner has no right to produce any more 
property or to claim a deduction of fche value of the property already 
produced by him against the amount produced and paid by his surety." 

Against this order bbe defendant Gopal appealed to the High Court. 

Shivram V. Bhandarkar for appellant The defendant Ijudgmenfc- 

■debtor) has deposited property in Court in pursuance of t he decree. That 

should be applied in satisfaction of the decree pro tanto, and fche surety 

oan only be required to pay any balance that may be left unsatisfind. Tbe 

ueoreo’holder has no right to [580] take fche money paid in by fche surety 

unbil he has ezbausted all bis remedies against fcbe principal debtor, espe- 

oially when bbe principal debtor is ready and willing to satisfy the decree 
in full. 

Share for respondent (decree-holder): — The judgment- 
debtor baa no right to interfere after fche Court has ordered execution bo 
proceed agaipab the surety. So long as that order stands uoreversed the 

Borefcy must be applied towards satisfaction of tbe 

JUDQSfENT. 

/“’■“"’u wbioh had been 

inOlOQld IQ (ibo Dftrtitton dsorao. hAnriAnwl h/% kA in 4.^^. s 
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Court below during the litigation. Default being made by the defendant 
(now appellant) in satisfying the decreet the decree-holder took proceed- 
ings against the surety, who thereon, in satisfaction of the order made 
against him by the Court, paid the amount of cash stipulated in the 
surety-bond. After this payment into Court the defendant applied to 
have the property in Court valued and made over to the decree-holder 
to satisfy the decree so far as the property would go. The Court refused, 
holding that the decree-holder was entitled to be paid over the cash 
paid in by the surety without deduction of the value of the property. 

It is argued for the defeudant-appellant by Mr. Shivram that so long, 
as the money paid by the surety into Court had not been paid over, he 
was entitled to apply to get the property mentioned in the partition decree 
made available to the extent of its value. No authorities have been cited 
on either side. It is the rule of the English law embodied in s. 137 of the 
Contract Act, (IX of 1872) that, in the absence of express stipulation to 
that effect, a creditor who holds securities from the principal debtor foi? 
his debt need not first resort to them before suing the surety. But 
the bond under our civil procedure makes the surety directly liable to- 
the Court and not merely to the judgment-creditor — Venkapa v. Bas- 
Hngapai^). Nor is the surety a party to the present appeal which is 
preferred by the defendant against the decree-holder. Treating the matter 
as one soleiy[581] arising between them, we are of opinion, in the absence 
of authorities, that the Court below ought to treat the amount paid 
in by the surety as an asset available in execution of the partition 
decree. But as the guiding principle of an executing Court’s procedure 
is to see that the decree is executed according to its terms, we 
opinion that the decrees, bonds and other property now in the custody 
of the Court should be brought into partition and the respondent be 
satisfied out of them as far as can be according to the terms of the parti- 
tion decree. If the respondent does not obtain complete satisfaction in 
this way, the money paid into Court by the surety can then be madd 
available. This procedure is, in our opinion, the one most consistent witn 

0Quitv 

For these reasons we reverse the order of the Court below and *^^**®®^ 
it to pass a new order in accordance with this judgment; but as 
point now decided is now. and not without difficulty, we direct each party 

to pay his own costs in both Courts. 

Order reversed. 



9 I 
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• (1) 12 B. 411. 
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APPELLATE CIVIL. 

Before Mr, JuUice Jardine and Mr. Justice Ranade, 

Anantaoharya [Original Plainii^)^ Appellant v. The SECRETARY 
OF State for India in Council and others [Original Defendants), 

Respondents^ [12th July, 1894.] 

Watan^Bombap Act Illof s. 17— Collector's power to determine the amount of 

payments of a fluctuating character— Act Z of 1876. s. 4, cl. ic)— Jurisdiction. 

The paymeata referred to in s. 17 of Bombay Act III of 1874 are those men- 
Moned in s. 4, namely, ‘‘customary fees or perquisites in money or in kind 
whether at fixed times or otherwise.*’ It is the commutation of these cuatomarv 
and flaotuating payments that is provided for by bh. 17— 21. But the Collector 
has no power under s. 17 to impose new burdens on the landowner in cases where 
the payment being constant already there is nothing to determine. 

PlaintiS was the inamdar of a certain village. Defendant No. 3 was the 
watandac kulkarniof the village. He enjoyed for the performance of his duties 
some inam lands and a cash allowance of Rs 5 paid annually by the inamdar. 

n 1884 defendant [882j No. 3 having failed to perform the service in person or 
Vh® Collector appointed defendant No. 2 to act as kulkaroi. Defend* 
ant No. 2 officiated from 20tb November. 1884, to 4th December, 1886. On 
t e application of defendant No» 2 the Colleotor increased bis remuneration 
acoordipg to the scale fixed for Government villages, known as the Wingate scale, 
and ordered pJamtiff to pay the increased remuneration, so as to make up the 
amount due under that scale. Oo ^Gth September, 1890, the Collector recovered 
the sum of Rs. 171 from the plaintiS by attachment of his property. The plaintiS 
thereupon sued tho Secretary of Stale for India in Council to recover this amount 
as being illegally levied. The defendant pleaded that the Collector, having 
determined the amount of defendant No. 2*8 remuneration under s. 17 of Bombay 
Act III of 1874 (1), the plaintid had no cause of action against him, and that 
the suit was barred under s. 4, ol. 3 of Act X of 1876. 

HeW, thatas the cash payment made by the plaintiff to the watandar was 
certain, and not of a fiuctuating or indeterminate character, the Colleotor bad no 
power to increase the remuneration of the offioiator under s. 17 of Bombay Act 
in of 1874. 

Held, also that the suit was not barred by s. 4 (c) of Act X of 1876. 

Appeal from the deoidion of VenkafcraoR. loamdar, Assistant Judge 
at Bijapur, in suit No. 1 of 1891. 

The plaintiff sued to recover back Rs. 171 as money illegally levied 
from him by the Collector by atbaohment of hia property under the follow- 
ing circumstances : — 

Plaintiff was the inamdar of the village of Ankalgi in the Bijapur 
district. 

Defendant No. 3 was the wataodar kulkarni of the village. An annual 
allowance of Rs. 5 payable by the inamdar and certain ioam lands were 
attached to bis office aa remuneration for his services. 

Id 1884 defendant No. 3 having failed to perform the services of bis 
wafian either in person or by deputy, defendant No. 2 was appointed by 

* Appeal No. 62 of 1898. 

(1) Bombay Act III ol 1874, i. 17 

When all or any of the property of a wetan consists ol payments of whatever 
QpMciptioo. whether in money or kind, made by JagirdArs. Inamdata, Mewasi chiefs or 
othen owning or oeonp^ing immoveable property wholly or partially free from aesess- 
ment, tM Colleotor may froip time to time 49termine the amount of saoh payments 
faooNnQia ; provided fehot no lorger damood ibnll be mode one equivalent to th^ 

^otuil that would be payable under the eoala in (oroe for the time being in the case of 
voveramant vtUages* 
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Goveromeat to officiate as kulkarniof tbe village. Defendant No. 2 acted 
as kulkarni from 20th November, 1884, to 4th December, 1896. 

[583] Wbeo defendant No. 2 was appointed to the office of kulkarni, 
the Collector found that the watan property was not sufficient to provide- 
adequate remuneration. He, therefore, proceeded under s. 17 of Bombay 
Act III of 1874 and increased the amount of bis remuneration according 
to tbe scale fixed for Government villages, known as the “Wingate scale.’*’ 

On 2Dd December, 1887, the Collector ordered tbe plaintiff to pay the 
increased remuneration so as to make uo the amount due under the Win- 
gate scale. 

On 26th September, 1890, a sum of Rs. 171 was levied from tbe plaint- 
iff by attachment of his property. 

Thereupon tbe plaintiff filed the present suit to recover back the sum 
ofRs. 171 with interest, on the ground that it bad been illegally and 
wrongfully levied from him. 

De'endanb No. 1 (the Secretary of State for India, contended (inter 
alia) that the Collector had authority under s. 17 of Bombay Act HI of 
1874 to increase the amount of remuneration payable to defendant No. 2, 
and levy the same from the plaintiff under s. 81 of tbe Act, and also that 
tide suit was barred under para. 3 of s. 4 of Act X of 1876. 

Defendant No. 2 pleaded that the plaintiff bad no cause of action 
against him. Defendant No. 3 did nob appear bo contest the. claim. 

The Assistant Judge dismissed the suit, holding that the plaintiff was 
bound to pay the increased remuneration as ordered by the Collector. 

The plaintiff appealed from this decision to the High Court. 

Shamrao Vithal for appellaut : — The question in this case is whether 
the Collector can levy from the inamdar any sum over and above that 
which he has hitherto paid as romuneration to the kulkarni. Section 17 
of Bombay Act III of 1874 does not apply to a case like this, where the 
inamdar pays a fixed sum of money to the village kulkarni It is only 
where the watan property consists of customary fees or perquisites, which 
are fluctuating in their character, that tbe Collector can substitute in their 
place a fixed determinate amount under tS84] 3.ol7 of the Act. The 
kulkarni watan in this village is a kadim or old watan, older than the 
grant of the village to the plaintiff’s ancestors. The watandar enjoys the 
profits of certain inam lands and an annual cash payment of Rs. 5 maJfl 
by the inamdar. The plaintiff as inamdar is liable to make this paymeoj 
only and nothing more. Tbe Collector has no power to place any additional 
burden on him. Even assuming that the Collector could interfere under 
8. 17, he ought to have determined the amount after holding the inquiry 
contemplated by s. 73, and after obtaining the sanction of Governmoufr 
under ss. 21 and 23 of the Act. No such inquiry was held, and no sanction 
obtained. The Collector’s order was, therefore, illegal and ultra vtres. 

Rao Saheb Vasudev J. Kirtikar, Government Pleader, for the respond- 
ent No. 1 : — Defendant No. 3 is a watani kulkarni who failed to appoiu 
a deputy when called on to do so. The Collector, therefore, appoi^ 
defendant No. 2 under Part VIII of Bombay Act III of 1874. T fl 

remuneration was fixed according to what is known as Wingate 8 soft 
quoted in Nairne’s Hand-book, pp. 551-656. This remunerationwas in t « 
first instance payable from the watan property to which defendant 
was entitled, and if this was insufficient, the plaintiff was liable to ma* 
good the deficiency. Section 17 of the Watan Act applies to 

[Jardine, J”. — Defendant No. 3 is a kadim kulkarni. Plaintiff g® 
nothing out of tbe lands held by him.] 
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The lands are in plaintiff's village and constitute defendant No. S’a 
watan property " within the meaning of s. 4 of the Watan Act just as 
the fees and perquisites which the kulkarni gets on watan pronerty. They 
are the emoluments of his office. His enjoyment of the lands in plaintiff’s 
village by virtue, and in consideration of his office, is a payment to him of 
an equivalent in kind within the meaning of s. 17. 

power has the Collector to deal with the cash 
payment of Ka. 5 made by the plaintiff to defendant No. 3 ?] 

The Collector has the power to “determine” the amount of the 
officiabor 3 emoluments from time to time.” which imnlies the power to 

increase or decrease the amount according to the [58S] exigencies of the 

^ matter entirely within the discretion of the Collector. If 
the officiator was not paid his remuneration by the person liable to nay, he 
was entitled to the assistance of the revenue authorities to enforce the 
payment. The amount is recoverable under s. 81 of the Watan Act as 
arrears of land revenue. Such assistance was given to defendant No. 2 in 

5 ^o^sover, the suit is barred under s. 4 (c) of Act X of 

1876, 

JUDGMENT. 

BaKaDb. J.™ In this case the appellant (original nlaintiff) is the 
mamdar of Ankalgi in Bijapur Taluka. Bespondent (defendant No. 3) is 
^e watandar kulkarni of the village, the watan being described as Kadim 
Watan. Tne watan property, held for the performance of the duties of a 
kulkarni, consists of a cash payment of Bs. 5, and inam lands assessed at 
Bs. 60. Defendant No. 3 failed to perform the service himself, or to 
appoint a deputy. The Secretary of State (defendant No. 1), represented 
by the Collector of Bijapur, thereupon appointed defendant No. 2 as deputy, 
and defendant No. 2 officiated from 20th November, 1884, to 4bh Decem- 
ber, 1886. Defendant No. 2 applied for suitable remuneration, and defend- 
ant No. 3 agreed to pay him Bs. 80 a year, which sum was accordingly 
paid in part by, and levied in part from, defendant No. 3. Subsequently 
defendant No. 2 applied to the Collector for an increased remuneration 
according to the scale fixed for Government villages, and the Collector on 
2nd December, 1887. ordered the plaintiff to pay the increased remunera- 
tion so as to make up the full amount due under the Wingate scale, and 
on 26bh September, 1890, a sum of Bs. 171 was recovered from the inamdar 
plaintiff. Plaintiff claims that this sum was illegally levied from him, and 
he seeks in this suit to recover the same with interest. 

Defendant No. 1 pleaded that, on the application of defendant No. 2, 
the Collector, acting under a. 17 of Bombay Act III of 1874, determined 
the amount payable by plaintiff as remuneration to defendant No. 2. and 
under s. 81 levied that amount. The amount awarded was Bb. 168-15-8, 
and the sum levied was Bs. 171, Defendant No. 1 gave notice to the 

ra iff to take back the excess (Bs. 21-6-4), but be refused to do so at 
the time, though the sum was, since tbe institution of the suit, 
reoeived by the plaintiff. Defendant No. 1 contended that be was not 
liable to the plaintiff, who had no cause of action as against him. At a 

late stage, it was also urged that tbe suit could not be maintained under 
para. 3, s. 4 of Act X of 1876. 

Defendant No. 2 urged that plaintiff had no cause of action against 
him, as he was entitled to receive the remuneration fixed according to the 

scale. 

Defendant No. 3 did not appear to defend tbe suit. 
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The Assistant Judge held C) that the suit was not barred under s. 4 
of Act X of 1876 ; (2J that plaintiff, and not defendant No, 3, was liable 
to make good the remuneration as fixed by the Collector; and (3) that 
plaintiff’s claim could not be awarded. 

Plaintiff appealed from this decree on several grounds, which it 
is not necessary here to state in full, as his pleader chiefly relied 
upon the contentions raised in the 3rd and 5th objections in the 
memorandum of appeal — namely, that the Collector had no power to 
raise the scale of payment, and that the Assistant Judge erred in not 
finding expressly whether the Collector could, under a. 17 of the Watan- 
dars’ Act, order plaintiff to pay the enhanced amount, Mr. Shamrao, 
the appellant’s pleader, urged that the plaintiff, as inamdar, could not be 
saddled with any payment not included in the sanad, and that the OoU 
lector’s procedure was defective in that be held no inquiry under s. 73 
before he passed his order, and further that the Collector was bound to 
obtain the sanction of Government under s. 21 of the Watandars’ Act. 
He also urged that s. 17 of the Act applied only to old customary pay- 
ments in kind or money, and at the most under s. 23 the Collector could 
grant increased remuneration from the watan property only, and he bad 
no power to levy the same from the revenues of the village. 

The Collector professedly passed his order under s. 17 of the Watan- 
dars’ Act, and the chief question we have to consider is, whether that 
section, or any other section, gave authority to the Collector to require 
plaintiff to make up the deficient [587] amount of defendant No. S’s 
remuneration according to the scale in Government villages. 


On a careful consideration of the several provisions of Bombay 
Act III of 1874, we feel satisfied that appellant’s contention is well-sus- 
tained, and that neither s. 17, nor any of the other provisions of the Act, 
authorized the procedure followed, and the order issued by the Collector. 
Section 17 must be read along with the other sections which together 
form Part 3 — headed the Commutation of Watans, as opposed to Part 4, 
which relates to the creation or lapse of a watan. This heading of com- 
mutation is itself suggestive of a strict restriction on the exercise of the 
powers conferred on the Collector. Section 15 empowers the Collector 
to relieve a watandar of his liability to perform service, but this relief 
is under s. 16 not to affect the rights of individuals or village comnoUDities 
to exact customary services from village servants, the relief extending 
only to the service due to the State. Next comes s. 17 with ita 
complementary ss. 18 and 19, the former applying to payments m 
kind or money made to watandars by jaghirdara, inamdars, Mevasi 
chiefs, or others, owning or occupying immoveable property wholly or 
partially free from assessment, while the latter sections relate to toa 
inferior watans, where the payments in money or kind are due to the 
watandar from individuals generally, without any particular specifioatm^ 
In the case of the holders of alienated lands, the Collector is himself W 
determine the amount of the payments due to the watandars. In the oasa 
of cultivators generally, the inquiry is to be entrusted to a panohayat, WO 
if the panohayat fixes the profits, which are of a fluctuating nature, t 
Collector is empowered to determine the amount payable. The ^ 


used both in ss. 17 and 19 are exactly the same, and they must be cons 


truad 


alike. These amounts so determined under ss. 17 — 19 are, 

hold good for such periods as the Governor in Council may from w 

to time direct. 




m 
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It is thus plain that s. 17 clearly relates to the power of the Collector 
to ooterixiiDd p&ymentB of a fluotuatiog cbataoter. The word watan pro- 
perty, as defined in a. 4, expressly [588] includes not only property 
assigned or held for servioet but also a right to levy customary fees or 
perquisites in money or kind, whether at fixed times or otherwise. It is 
the oommutatioQ of these customary and fluctuating demands which is 
provided for in ss. 17 — 21. Unless the payments claimed already formed 
part of the watan property by force of custom, there is no foundation for 
the exercise of the authority to determine their amount conferred by these 
sections. The payments and the right must exist beforehand, and then, if 
the payments or the right are of a fluctuating or indeterminate character, 
the Collector in the one case, and the panchayat in the other, can deter- 
mine the amounts of such payments (s. 17), and suck rights and duties 
(s. 18). In the present case, it is admitted that the inamdar has only been 
paying Es. 5 in cash to the watandar. The Collector had, therefore, no 
occasion to determine the amount, as it was not of a fluctuating nature. 
It does not follow from the fact of this payment of Rs. 5 in cash, that the 
Collector had authority under s. 17, while professing to determine the 
amount, to raise the cash payment from Rs. 5 to Rs. 80. The Collector 
can only determine the amounts of such payments as were already pay- 
able. and it is not open to him under this section to increase the amounts 
as be has done in this case. 

This view of the scooe of the section is strengthened by the fact that 
in the first draft of the Bill, the words used were that "it shall be lawful for 
the Collector to assess the amount of such payments recoverable upon an 
average of the ten years next preceding." This limit of ten years’ average 
was subsequently given up, and in its place the proviso was added that 
the amount to be determined was to be equivalent to the amount payable 
under the scale in force for the time being in the case of Government 
villages. These words were not intended to refer to the scale of remune* 
ration fixed by Government, known as the Wingate scale, for this latter 
scale has no reference to uncertain customary payments of tbe kind 
contemplated in ss, 17 — 21, Under s. 216 of the Land Revenue Code the 
holder of an alienated village is not bound by tbe provisions of Cbap. VIII 
relating to survey settlement, not introduced with his consent, which was 
tbe case in plaintiff’s village. 

[889] A number of opinions of tbe Legal Remembrancer to Govern- 
ment have been filed in this case on defendant No. I’s behalf. Such 
opinions cannot well be admitted in evidence, as they are opinions given 
in a one-sided inquiry. Such as they are, they do not go far enough to 
support defendant’s contention. In one, Ex. 22, however, it is stated that 
there can be no objection to the Collector proceeding under s. 17, and if tbe 
inamdar objects, he is required to report for further orders. In another, 
Ex. 20, it is stated that there can be no injustice in prima facie bolding that 
8. 17 applies, and the inamdar may be left to show cause to the contrary. 
In a third it is directed that tbe defect in tbe law should be noted when 
the Act is next amended. No value can attach to opinions eo obviously 
. one-sided and halting. 

We feel satisfied aocordingly that s. 17 cannot be regarded as author- 
ising the interfereoce of tbe Collector in this case. We have next to see if 
aoy other seotioo can be held to support it. The Collector had no doubt 
poser under e. 46 to appoint a deputy, and such a deputy would he an 
offiektor under a. 3. Under a, 23, tbe OoUeotor bad power to fix the annual 
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emoluments of the deputy, and to direct the payment thereof to theofGci- 
ator. These words are large enough to cover the order issued by the 
Collector in this case, but the second para, of this same section provides a 
limitation on this power, in that it directs the Collector to assign watan 
property or the profits thereof towards the emoluments of officiators. The 
emolument is to come from the profits of the watan. This was in fact the 
procedure followed by the Collector in this case in the first instance, when 
he directed defendant No. 3 to increase the amount of the remuneration 
payable to defendant No. 2. Section 23 did nob authorize the subsegaent 
procedure of the Collector when he ordered plaintiff to make good the 
deficiency. The scale in British territory was nob obligatory on the plaintiff. 
It was, moreover, only a maximum limit. Defendant No. 3’s inam land 
was asvsessed at Rs. 60. Plaintiff, however, was not bound by this limit, as 
ho did not accept the survey settlement. Plaintiff in fact asserted that the 
land yielded a profit of Rs 105, and his assertion was not challenged by 
defendant No. 3. This [690] resource was open to the Collector to 
make good the deficiency. Anyhow neither s. 23 nor s. 17 authorized the 
Collector’s procedure so far as plaintiff was concerned. Section 16 of the 
Lind Revenue Code also does not provide for the present case, because it 
does not extend to alienated villages. We accordingly hold that the levy 
of Rs. 171 made by the Collector was one not authorized by law, and that, 
under the circumstances, plaintiff bad a right to recover the amount minus 
the sum of Rs. 21-6-8 alreidy received by plaintiff. Defendants Nos. 3 
and 3 need not have been made parties to this suit. 

At a late stage of the suit, as also in the argument before us, it was 
urged that the present suit was not miinbainable under para. 3, s. 4, of 
Act X of 1876. If the Collector hadprma facie jurisdiction to pass the 
order he did, plaintiff would certainly have no right to sue to set aside or 
avoid the order. As it is, the Collector had no power to levy the money 
from plaintiff as ordered by him. The order was not passed by Govern- 
ment, and the Collector cannot be regarded as having been duly authorized 
to act illegally and without jurisdiction. 

4 

We accordingly reverse the decree and direct defendant No. 1 to pay 
Rs. 149-9-4 with costs to plaintiff. We disallow interest. Defendant 
No. 1 should bear his own costs, and plaintiff should pay the costs of other 
defendants Nos. 2 — 3. 

Jardinb, J. — This appears to be the first case in which the construc- 
tion of 8. 17 of Bombay Act III of 1874 has come before this Court. I 
concur with Mr. Justice Ranade in holding that the order made by the 
Collector is not one that can be made under Bombay Act III of 1874, and 
that it is ultra vires of s. 17, which is pleaded for the Collector as giving 
warrant of law. I am of opinion that the payments to which s. 17 refers 
are those mentioned in s. 4, where it is said that the term watan property 
includes a right to levy customary fees or perquisites, in money or 
kind, whether at fixed times or otherwise.” What the Collector did is 
analogous to what may be done under s. 22 ; but while that section 
places the cost of creating new watan on the Government, the Collector 
has placed that of the additional watan property his order seeks to 
[S9l] create, upon the inamdar. The words of the two ss. 17 and 22 differ 
much ; and we may, therefore, infer a different meaning in each, espeoisHy 
as s. 23 limits the Collector to the existing watan and its profits in assifi**' 
jpg emoluments to the officiator. Under s. 17 “ the Collector may from 
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time to time determine the amount of such payments recoverable” from 
tne mamdar. As the scope of the section appears to be misunderstood, 
perhaps because the old order of things be changed, I mav refer to the 
earlier printed records of Government where the nature of these payments 
18 described. In Mountatuarb Klphinstone’s Report on the Deccan, the 
following statements are made:— that the patels are entitled to lands 
and fees, and have various little privileges and distinctions, of which 
they are as tenacious as of their land ; that the kulkarni has lands but 
oftener fees ; that the desbmukh, besides percentages on the revenues 
collected, has various claims in kind, as a pair of shoes every year from each 
shoe-maker, a portion of ghee from those who make that preparation, &c., 
&c., that the watchman was paid by a small share of the grain and 
similar property belonging to each house, which kept him always 
on the watch to ascertain his fees, whereby be knew all that took place. 
In the appendix to Mr. Eiphiustone’s report is one from Captain Grant, 
Political Agent at Satara, which refers to payments in grain or money to 
patels and kulkarnis, called Mushaira and Sirpao. The knowledge of these 
customary payments was present in 1874 to the framers of the Watan Act ; 
and in such a matter I can hardly refer to a higher authority than the 
Hon’ble A. Rogers, then Revenue Member of Council, who gave his 
reason for proposing the inclusion of customary fees in s. 4 by making an 
historical statement as follows on the 24th August, 1874, when s. 17 was 
finally settled by the Bombay Legislative Council. ’‘In different parts 
of the country it was the custom to levy fees and perquisites for service in 
various ways, sometimes in money and sometimes in kind.” I notice too 
that on the 15oh October. 1874, when the Bill passed, the Hon. P. S. 
Chapman, then Chief Secretary to Government, spoke of it as intended to 
build up from their foundations the ancient village forms of Government : 
and one means of doing this was by making the Collector’s [592] kachori 
a tribunal where the village servants of inferior status, like the Mhars, 
could enforce their rights to their customary fees from the rayats. 

This look into the past revenue history enables us to find appropriate 
meaning for s. 17 ; and fortifies the conclusion we arrive at through the 
rules for interpreting statutes. The function of the Collector does not 
extend to the whole watan property but only to what is meaut by the 
words such payments.” It is merely on© of commutation of payments 
of uncertain amount by ascertaining a fixed equivalent therefor, which 
apparently h© may express either in money or kind. There is no warrant 
whatever, in the language of s. 17, for supposing that be could thereby 
impose new burdens on the landowner in a case like this where the 
payment being constant already there was nothing to determine. He 
resembles the Land Commissioners in England under the Tithe Commu- 
tation Actor the Copyhold Acts where provision is made for ascertaining 
the value of such rights as heriots. But though it is not necessary 
for our decision to interpret the word minutely, I think the addition of 
the word " recoverable ” in s. 17 has reference to s. 81 (though possibly 
it may be argued that it bars civil suit, a matter on which I express no 
opinion) ; and that what the Collector fixes is the amount which may be 
recovered by revenue process ; be is not to recover mpre from the inamdar 
than is payable in Government villages for the same thing or on the same 
occasion. Thus the coercive action of the Collector is limited by the 
ouBtomary scale of the country as in some other revenue matters. The 
Oolleotor’a award of commutation appears nob to be so final a judg- 
ment, Afi a decision under a. 18. But for the addition of the word 
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“ recoverable ” I would interpret the word “ determine ” as was done in 
Queen v. Land Commissioners of England (1), where that word in the 
Copyhold Act 50 and 51 Viet., c. 73, was held to give finality. 

We agree that the plaintiff has no cause of action against the defend- 
ants Nos. 2 and 3 ; and in the decree to be made by this Court. 

Decree reversed. 


Chanvirapa (Original Plaintij^), Appellant v. Danava AND OTHERS 
{Original Defendants) Respondents.* [19th July, 1894.] 

Hindu law~~Partition — Minor^Partition made during minoritp^ Partition by minor’s 
mother as guardian — Fraud— Pleadings— Suit to set aside a partition deed — 
Limitation Act UY V of J677J, sc7i. II, arts. 91 and 96. 

A partition made by a mother as the guardian of her minor son, a member of 
an undivided Hindu family. i» valid, and if just and loRal, will bind the minor. 
When the minor arrives at full age, be may apply to have the division set aside 
if it can be shown to be illegal or fraudulent, or even if it wae made in such an 
informal manner that there are no means of testing its validity. 

Where fraud is charged against the defendant, the plaintifi must set forth the 
particulars of the fraud which be alleges. 

A suit to set aside a deed of partition on the ground of fraud is governed by 
art. 91 or 95, scb. II of the Limitation Act {XV of 1877), and must be brought 
within three years after the minor plaintifi has attained majority according to 
s. 7 of the Act. 

CR., 27 A. 203 = 2 A.L.J. 720 ; 24 A.W.N. 244 ; 11 C.P L.R. 49.] 

First appeal from the decision of Bao Bahadur Kasbinath 
Balkrishna Marathe, First Class Subordinate Judge of Dharwar. 

Suit for a declaration that the plaintiff, as the sole surviving male 
member of his family, was entitled to the whole of the family propertVi 
and that a partition, which was alleged to have been effected by his mother 
during bis minority, was invalid and not binding upon him. 

The plaintiff was the son of one Malsiddapa, who died eighteen years 
before suit, leaving the plaintiff, his minor son, him surviving. Malsiddapa 
had two brothers, viz., Dodmallapa and Bevansidapa, but Revansidapa 
separated and took his share of the proper^-y in 1872, leaving the other two 
still joint and undivided. 

Dodmallapa, having no son, adopted one Baslingapa and died in 1887. 

Basiingapa (his adopted son) died childless in 1889, leaving his widow, 

Danava (the first defendant), him surviving. 

On the 24tb August, 1889, the plaintiff broughi, this suit claiming m 

be the sole surviving male member of his family and, as such, to be enti* 

tied to all the family property. He alleged that he was twenty years of 

[594] The first defendant, Danava, alleged that in 1877 a parcition 

had taken place between Dodmallapa and the mother of the plaintiff who 

was the plaintiff’s guardian, and she contended that the partition had 

made in good faith and was valid and binding on the plaintiff, 



* Appeal No. 125 of 1891. 

(1) 23 Q. B. D, 69. 
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further ploaded, fchafc on the death of her husband Baslingapa she had 
adopted Malapa, who was entitled to her husband’s share. She also 
alleged that the plaintiff was twenty-six years of age, and contended that 
nis claim was now barred by limitation. 

The Subordinate Judge held that the plaintiff was twenty-six years of 

1 *’“^1 barred by limitation, and that the adoption 

of Malapa by Danava (defendant No. 1) was illegal, as he was the 
only son of his parents. He, however, also held that the alleged partition 
between the plaintiff's mother and Dodmallapa was proved and was valid 
and binding on the plaintiff, who, by bis conduct, had ratified it He 
therefore, dismissed the suit. 

The plaintiff appealed. 

Inveranty (with Shamrav Vitkal), for the appellant (plaintiff) We 
say that there was no partition, but if there was, the question is whether 

It IB binding upon us. We contend that it was fraudulent and improper. 

Having been effected during our minority, the defendants must show that 
the partition was a fair one. But no attempt has been made to prove that 
It was fair and legal. The burden of proof lay heavilv upon the defendant 
by reason ©four minority, and also because the partition was effected with 
an illiterate woman. The mere production of the partition-deed would 
not assist the defendants and would not be an answer to our case— Dnar- 
maji V. Qurrav (1). The defendants have not produced books of account. 
If they had done so, we would have been in a position to show that the 
partition was nob fair. Unless the partition is proved beyond doubt to be 
fair and legal we are not bound by it— Kalee Sunkur v. Denendro (2j. 

Lang (Advocate General mth Manekshah J.Taleyarkkan), for respond- 
ent No. 1 (defendant No. 1, Danava) This suit is to recover certain 
specified property and not for the rectification or [S95] setting aside of 
the partition. The plaintiff being a minor at the time of the partition, his 
mother acted as his guardian. A partition by an infant’s guardian has 
the same effect as a partition by an adult member of the family. In the 
plaint there are vague allegations of fraud, but such vague allegations can- 
not entitle the plaintiff to relief. Fraud must be distinctly and specifical- 
ly stated and proved. There is no allegation in the plaint that the plaintiff 
did not get a fair share of the property. The partition is binding on the 
plaintiff until be proves that it was fraudulent and unequal. The fact that 
the plaintiff was a minor at the time of the partition is by itself not 
sufficient to set aside the partition — Mayoe’s Hindu Law (5bh Ed.), para. 
436 ; Deowanti v. Dwarkanath(3) ; Nallapa Beddi v. Balammalii) ; Laksh- 
mibai v. Ganpat Morobai5); Hassan Ali v. Nazo (6) ; Eao Bahadur Singh v. 
Jowahir Kuar (7). As to limitation, the Judge found that the suit was not 
time-barred. We contend that it is time-barred. The Judge found that 
the plaintiff was, at the time of the institution of the suit in 1889, twenty- 
six years old. Plaintiff then attained majority in 1881, and he ought to 
have brought the suit within three years from that time — S. 7 of the 
Limitation Act (XIV of 1877). 

Balaji A. Bhayvat, for respondents Nos. 3 and 4 (original defendants 
Nos. 3 and 4, Mallapa and Eotrapa). 

InvetaritVt in reply : — We do not recognize the alleged partition and, 
therefore, the suit is not one to set it aside. In fact, we claim the property 


( 1 ) io B. B.O.B. 811. 

(«) 9M.H.0.B, 189. 
(6) 11 A. 466. 


(9) 98 W.R. 68. (8) 8 B.L.R. 863 (note), 

(6) 4 BH.O.B. O.O.L 160 (16B). 
a) 11 !• A. 75. 
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as the solo survivlog male membor of tho family. Such a suit; is govorned 
by bwslvo years' linuitatiou, and as W 0 atbaiued majority in 1881, th© suit 
is in time. Further, we say in our deposition that we came bo know of 
the partition deed in 1889, and that being so, the suit is within time even 
if it be held bo be one for setting aside the oartibion. and governed by three 
years’ limitation under art. 91, sch, II of the Limitation Act. 

JUDGMENT. 


Baylky, C. J. (Acting) : — By the plaint presented on the 24bh 
August, 1869, to the Court of the First Class Subordinate Judge [596] of 
Dbarwar, the plaintiff, describing himself as by caste Lingayat, hia age at 
about twenty years, and his occupation money-lending, sues as the sole 
owner of all undivided family property, which formerly belonged to three 
brothers, Dodmallapa, Kevansiddapa and Malsiddapa fthe plaintiff's 
father), Kevansiddapa having divided the family property with Dodmal- 
lapa in 1872 : and after alleging that his father Malsiddapa died about 
eighteen years ago when the plaintiff was a minor ; that the family estate 
had not been divided amongst Dodmallapa (the father-in-law of the minor 
defendant) Basalingapa, who was the adopted son of Dodmallapa (the 
husband of the first defendant), and the plaintiff, and that Dodmallapa 
died about two years ago, and Basalingapa in April, 1889, each of such two 
last mentioned persons having left no issue ; he prayed : 

(1) that the Court would declare that he had full right and owner- 
ship overall the moveable and immoveable property of the family of 
the plaintiff that had been in th© toahiwat of Dodmallapa and Baslin- 


gapa ; 

(2) that if the defendant should contend that Dodmallapa or Basalin- 
gapa had obtained a farkai from the mother of the plaintiff, the Court 
would declare that the plaintiff having been a minor ab that time, that bh^ 
transaction was improper and fraudulent, that it did not bind the plaintiff 
and did not affect his right, claiming to obtain a declaration of the plaintiff s 
ownership over all the property thereinafter mentioned. 

The particulars of the property claimed not having been given in 
the plaint, and it nob having been therein mentioned whether or nob the 
property had been in the plaintiff’s possession, the Court, on the 24:tb 
August, 1889. ordered that his pleader should state whether or not the 
possession of the property had been with the plaintiff. On a subseQuen 
day the plaintiff’s pleader gave the particulars of the property, and on 
presenting an application praying that the suit should be treated as one for 
possession, the plaint was ordered bo be registered. The property olaime 
was finally valued in the plaint ab Rs. 60,000. 

The first defendant in her written statement said that the plaintiffs 
claim was false, and was barred by limitation. That in [597] 1877 a 
partition was made between Ohanawirapa, mother of the plaintiff, a° 
Dodmallapa, and the document made in respect of it had been register • 
That in accordance therewith the plaintiff and his mother had been 
possession of the property allotted to their respective shares and had bee 
carrying on the wahiioat separately. That the plaintiff was fully awa 
that the transaction of the partition and the farkkat made in 
thereof were made in good faith, openly, and without any fraud, and t 
since such partition the plaintiff bad no right to bring this suit, 


asked that the plaintiff’s claim might be rejected, and coats 
her. 
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Upon issues framed, the Subordinate Judge found that tha m ■ 

was not barred by limitation ; that the DlaS t J f ^ ® 

The plaintiff appealed to tbe Hieh anri 4 . 1 . 

of Obiection to the decision of the SubLdfnata Jud^.Tegfd that^thlTm: 
was contrary to law and against the weight of evidence ■ that th«r« m 

rnowrdV° rr -other S the 

she scaled i" Z Th -dependent advice at the time 

sne executed It that the onus ought to have been thrown on defen-’anta 

erred'i'^ Partition was a legal and proper one ; and that the Cou^t 

wWh P'a-tiff hound by tbe partition without determining 

Surt^ha^h^d “" fh properly made ; and that the lower 

Ph« plaintiff had ratified 

the alleged partition after he attained his majority. 

At the hearing before us it was argued bv Mr *InvAra.i>ifv /^n 

the appellant that the plaintiff did not admit’that the partition deed was 

executed ; that he treated it as a nullity ; that the onws lay on those who 

tfw th defendant mu.t produce materials sufficient 

to test the validity [598] of the partition ; that it was not alleged that 

any examination of accounts on behalf of plaintiff’s mofber. and 

^at the partition was made between a woman of small intelligence and 
Suho'^d 1 T’ T ? manager of the family, and who was described by the 
the famUy^ pfoptrV* adventurous trader who made a large addition to 

nlainHff®'' ““ 'Jefeudants having alleged that the 

P'aiPthe represented himself 
$ flon’ Subordinate Judge, when the ease first came before him in June 
1S90, framed an issue Is the plaintiff twenty or twenty-eight years old 
at present? and when be decided the case io June, 1891, found that the 
plaintiff was twenby-six at tbe institution of the suit. that he was 
boro in 1863, so that at the date of the partition in 1877 he was fourteen 
years old. I see no reason to dissent from that finding, based as it was 
upon a deposition of the plaintiff taken down by tbe Mamlatdar of Rane- 

bennur in August, 1887, (Ex. 71) when the plaintifi stated that he was 

then twerifcy-four. He, therefore, completed his eighteenth year and 
attained bia majority in 1881. 

j consider the frame of the suit. The execution of the 

deed of partition of the 28th August. 1877. (Ex. 114), having, in my ooi- 
nion, been duly proved, one of the attesting witnesses thereof was a 
brother of the plaintiff’s mother, can the plaintiff be allowed for the pur- 
poses of this suit to treat that instrument as a nullity, and throw the 
burden of proving that the partition was a just and fair one upon those 

stated in Mayne’s Treatise on Hindu Law (5th Ed.) 

8 . 435 . It >8 now quite settled that a partition made during the minoritv 
of one of the members will be valid, and if just and legal, will bind him 
and when be a"*yo 8 at full ago he may apply to have the division set 
aside as regards himself, if it can be shown to have been illegal or fraudu- 
lent, or oven if it was made in such an informal manner that there are no 
means of testing its validity.’* The evidence shows that the partition was 
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acfced on from the time that it was effected, not only by the defendants, 
but by the plaintiff’s mother, and afterwards by him. his mother stating 
before the Registrar when sbe admitted execution of ^h® deed that as 
guardian of the plaintiff, she had received the share allotted [399 J cO him 
of the value of Rs. 2o.700. No issue was raised or asked for in the lower 
Court as to whether the partition was illegal as regards the plaintiff, and 
I agree with the Subordinate Judge that there was no proof that it was 

unfair or unjust as regards him* ^ 

Tho argument on behalf of the plaintiff is that it is not necessary to 

set aside the partition, as he seeks to recover possession of the family 
property on his title as the last surviving male member of the family,— 
an argument, no doubt, of much dexterity, but in my opinion clearly an 
unsound one. A similar contention was put forward in Jagadamba 
Choiodhrani v. Dakhina Mohun (1) where an adoption was relied on 
in answer to a claim made by the plaintiffs as heirs. The Judicial 
Committee of the Priv^ Council say (p. 92) : It is ingeniously argued 
for the plaintiffs that they are suing, nob to set aside any adoption, but 
to recover possession on their prima facie title as heirs, that it is the de- 
fendants who have to allege and prove adoption, and that on their 
failure to do so, it will not be set aside, but taken as never having existed. 

But the answer is that the defeodants are in possession in the character 

of adopted sons ; the prima facie title is with them, and until that is dis- 
placed thev ought to retain possession Bub whatever th© 

mode of pleading, there is but one issue on the merits of the case, namely, 
the validity or invalidity of the adoptions, by virtue of whicn alone the 
defendants hold their property. If the validity is proved, the ptotms 
cannot succeed in their claim.” Their Lordships state {p. 93) that in the 
earliest case cited at the bar from the Sadar Bivani Adalat Repor s o 

1850, it was held that the plaintiffs had a cause of action when possesion 
was taken under colour of an adoption, Mr. Justice Colvin saying ihe 
plain remedv for the plaintiff was to sue to set aside the succession ny 
adoption as declared and perfected. The present plaint is a mere at^mpc 
to evade the consequences of that neglect, and to bring the ® 

issue under colour of a statement of continued possession of the a op^ 
widow.” Their Lordships, therefore, held that the suit by reversion- 
ary heirs, of the husband brought more than twelve years after ^be adopmou 
[600] was barred by art. 129 of Act IX of 1871, the article dealing with 

suits to establish or set aside an adoption. 

The same point came again before the Privy Council in 1892 ^ ^ 

Narain Munshi v. Taruck Nath Moitra (2). Their Lordships say |p. • 

“The present is nob a suit in which the plaintiff expressly asks 

decree to ‘ set aside ’ tho defendant’s adoption, or to obtain a deolaw 
that the ‘ adoption was invalid,’” which would Probably be a mow P 
expression to use. The plaintiff merely asks for a declaration ot 
right, and that possession may be given to him of the pro^rwe 
dispute. But this, in the circumstances, obviously involves the se 
aside of the delendanb’s adoption, or in effect a judgment or hna B 
the Court that the adoption is invalid, for the defence of V0396S3\o-oi^^^ 
ed on the adoption directly involves the decision of the 
the adoption invalid ? In the case of Jayadamha GhozvdhTCtnt ^ 
Mohun (1). which was very fully argued and carefully mflaniDg 

was settled that a suit to set aside an adoption within the mg ^ 


(1) 13 1. A. 84. 


(a) 20 1. A. 80. 
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of these words in the Limibation Acb need nob be a suit having declaratory 
•oonomsions, but that any suit in which bha decree prayed for involves the 
decision of the question of validity of an adoption seb up in defence, is a 
suit to set aside an adoption. ’ 

In a case decided by the High Court ah Allahabad in 1889, Hasan 
Ah V. Nazo (1), a Mahomedan. who in October, 1875, executed a deed of 
gift of his property to his two daughters, the defendants, under which 
possession was taken by them, died in 1885, never having taken any steps 
to have the deed of gift set aside. In 1836 a suit was brought by his 
nephew, claiming a share in the donor's estate by right of inheritance, and 
by having it declared that the deed was procured from the donor by fraud 
and undue influence. It was held that as a suit by the donor to set aside 
the deed would at the time of his death be barred by art. 91 of the Limiba- 
tion Act (XV of 1877), such a suit was also barred against the plaintiff, 
who claimed through him, the cancelment of the deed being a substantial 
and necessary incident of the claim, and the necessity which rested on 
the plaintiff for [601] obtaining such cancelment before he could dislodge 
the donees not being obviated by his choosing to call the suit one for 
possession of immoveable property. The Court relied upon the case I 
have already referred to — Jagadamba Gkowdhrani v. Dakdina Mokun (2), 

The present suit must, in my opinion, be regarded as one to seb aside 
the deed of partition executed by the plaintiff’s mother on his behalf on 
the_28bh August, 1877, on the ground that it was unfair and fraudulent as 
against him. In the 2Qd para, of his prayer, as already pointed out, the 
plaintiff asks that if the defendant should contend that & farkfiat, i.e., tbe 
deed of partition, had been obtained from his mother, tbe Court will 
declare that the plaintiff having been a minor at that time, such transaction 
was improper and fraudulent, and that it does not bind the plaintiff or 
affect his right. The plaint, however, until the 2Dd para, of the prayer 
is reached, does not charge any fraud, or allude in any manner to the 
partition effected in 1877. It was, however, held by the Privy Council 
in Gunga Narain Gupta v. Tiluckram Ghotodhry (3), that where fraud 
is the ground of action, the particulars thereof must be set forth in the 
plaint, which otherwise should be ordered under s. 53 of the Civil 
Procedure Code to be amended or rejected. Their Lordships say (p. 121): 

When fraud is charged against the defendants it is an acknowledged 
rule of pleading that t.h6 plaintiff must set forth the particulars of the 
fraud which he alleges. Lord Selborno said in Wallingford v. Mutual 
Society (4) : ‘ With regard to fraud, if there be any princiule, which is 

perfectly well settled, it is that general allegations, however strong may 
be the words in which they are stated, are insufhcient even to amount to 
an averment of fraud of which any Court ought to take notice.’ ” The 
suit in that case bad been brought in the Court of tbe Subordinate Judge 
of the zilla Goalpara, in the Bengal Presidency, where efficient legal advice 
would doubtless be more difficult to procure than it would be in Calcutta, 
See also a recent decision on the same point in this Court — Krishnaji v, 
Wamanji (6). The present suit, having regard to its real nature, appears 
to be defective, disclosing no [602] cause of action, as no particulars 
of the fraud, which form the ground of tbe suit, are set forth in the 
plaint. 


(1) H A. 456. (a) 18 L A. 84. <3) 16 1. A. 119. 

( 4 ) 0 App. Oas. 697. (6) 18 B. 144, 
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Assuming, however, that the suit is well framed, I am of opinion' 
that ib is barred by the law of limitation. The suit being substantially one 
to set aside the deed of partition of August, 1877, art. 95 or 91 of Act XV” 
of 1877 would apply, as ib is either a suit for relief on the ground of fraud, 
or to cancel or set aside an instrument not provided for, which must be 
brought within three years from the time when the fraud becomes known 
to the party wronged, or when the facts entitling the plaintiH to have the 
instrument cancelled or set aside become known to him. Under s. 7 of that 
Act Che plaintiff could institute his suit within the same period after his 
disability as a minor had ceased as would otherwise have been allowed 
from the time prescribed therefor, viz., three years. Having attained 
his majority in 1881, he should, assuming that he had fuU^ knowledge 
of the facts, have brought bis suit in or before 1884. Not having brought 
it until the 24bh August, 1889. and having been fully aware of the circum- 
stances entitling him (if at all) to have the instrument cancelled or set aside, 
and of the fraud and unfairness which he alleges were practised on his 
mother from the time of his attaining his majority if nob before, although he 
professed his ignorance thereof until shortly bjfore he instituted his suit, his 
suit was brought five years too late, and is consequently barred by limitation. 

Upon the merits of the case I concur in the view taken by the 

Subordinate Judge. 

The plaintiff in his evidence (Ex. 72) admitted that his mother belonged’ 
to a rich family, so that she could doubtless have procured competent advice 
if she wished for it. He said that she was idiotic. Her evidence in the 
witness-box created a very unfavourable impression on the Subordinate 
Judge, who states that she began to dissemble at the very commencement- 
of her examination, denying knowledge even of the most familiar 
circumstances which it is impossible for women to pass unnoticed. There 
is nothing to show that the plaintiff's mother was so ignorant as to be- 
unable to secure her son’s interests by a partition between Dodmallapa and 
the plaintiff. She was in all [603] probability assisted by her brother, 
who attested the deed of partition, which he is nob likely to have 
he had thoughb that in the parbition the interest of his nephew, the plaintiff,, 
bad not been duly cared for and protected. In Nalldppo. Heddi v, 
mal (1), ib was held that there being no proof of fraud, or that undue 
advantage was taken of the plaintiff’s minority, and in the absence of proof 
of gross inequality in the distribution of the property, the division wasvai 

and binding upon the plaintiff. . , , 

On the 14bh October, 1873, when Revansiddapa separated and divided 
the family property with Dodmallapa (Ex. 116 ), the whole property 
then valued at Rs. 36,225, of which Eevansidda took his one-third sharj 
of the value of Rs. 12,075. Dodmallapa, by his successful trading and 
as manager of the remaining undivided family property, made larg 
additions to it. so that when the partition, which the plaintiff now com- 
plains of, was made in 1877, its value had increased to Rs. 51,400, of wni 
the plaintiff’s mother acting on his behalf and as his natural guardia 
took one-half, viz., Rs. 25.700, and she and the plaintiff have 
exclusive use thereof ever since. I think that the evidence clearly^ 
that from the time that the plaintiff completed his eighteenth 
until he instituted this suit in 1889 he adopted and ratified ma . 

. transactions entered into by bis mother, and that by his 
acquiescence during that period he must be taken to have rati e 


(1) 2 M.H.O.R. 182. 
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Jw 1877. Ifc is noteworfchy, 

■ too. that the plaintiff did not bring his suit until two years after the death 

of Dodmallapa, and until four months after that of Balsingapa. the 

adopted son of Dodmallapa, although he had for many years known all 

circumstances on which he now relies in his attempt to get rid of the 

partition made m 1877. He and his advisers were doubtless aware of the 

hopeless nature of such a suit had it been brought while those two 
persons were alive. 


For the above reasons, I am of opinion that the plaintiff’s claim is 
an unfounded one, besides being barred by the law of limitation, and that 
we should, therefore, confirm the decree of the [604] First Class Subordi- 
nate Judge at Dharwar, and dismiss the appeal with costs. 

Fijlton, J.— I concur with the learned Chief Justice in thinking 
that the decree must be confirmed. The principal argument put forward 
on behalf of the appellant was that a partition with a minor was not 
binding unless a fair share were allotted to him. and that in the present 
case it was impossible to determine that a fair share had been allotted 
because there were no materials from which to form an opinion. A good 
deal was said about the burden of proof in a case of this kind, but I think 
Mr. Inverarity successfully established the proposition that in the first 
instance it is for the person who alleges a partition with a minor to prove 
that It was a fair one. Mr. Mayne in dealing with the subject says, para. 
435 : It is now quite settled that a partition made during the minority of 
one of the members will be valid and. if just and legal, will bind him. Of 
course his interests ought to be represented by his guardian or some one 
acting on his behalf though I imagine the fact of his not being so repre- 
sented would be no ground for opening up the partition if a proper one in 
other respects.” Eeference may also be made to West and Biihler’s 
Digest, p. 672, and Dr. Jolly’s History of the Hindu law, pp. 99, 100, 
128 and 129. The test of the validity of the partition appears to be its 

faimesB. 


Accepting, however, this criterion it seems to me that “ fairness of 
partition” can be eatabliahed not only by direct evidence of the amount of 
the family property and the method of its division, but also by proof of 
ciroumstaaces from which it can properly be inferred. In the present case 
I think such circumstances exist, in the fact that the partition deed was 
signed by the plaintiff's mother and attested by her brother ; that the 
families have lived and traded apart just as if they were divided ; and that 
the plaintiff, who must have attained the age of eighteen, about eight years 
before the institution of this suit, and who was about fourteen at the time 
of the alleged partition, never oomplained of its unfairness, until after the 
death of Baslingapa it became his interest to do so in order to obtain the 
property of the deceased. Our attention was called to the case of Kalee 
Sunkurv. [008] Denettdto {1) , which is referred to by Mr. Mayne in 
support of the proposition that a minor, when he arrives at full age, 
may apply to have a division set aside if it was made in such an informal 
manner that there are no means of testing its validity. An examination, 
however, of that case shows that the circamstanoeB were different from 
those now under oonsideratioo, inaamuoh as the minor's proper guardian 
was not a party to the partition, no partition deed was drawn up, and the 
minor complained as soon as he came of age. On the other hand 
reference may be made to the case of Nallappa iieddi v. Ballammal (2), in 
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which it seems that the fact of the mother of a minor being a party to the 
partition was accepted as prima facie proof of the fairness of the division. 
In the case of Deowanti v. Dzvarha Nath (l) no question as to the 
fairness of the partition appears to have arisen, but the Calcutta High 
Court held that a partition could undoubtedly be effected between one 
adult coparcener and a minor duly represented by his guardian. I refer 
to these decisions, but at the same time it must be remembered 
that the question of fairness of partition is probably one of fact to be 
determined by the circumstances of each case in regard to which not 
much assistance can be got from precedents. In the present case the fact 
that a partition deed was executed in 1877 between Dodmallapa and the 
plaintiff’s mother is clearly proved. So far as the document goes, it seems 
a fair division which takes into account a substantial increase in the 
family property since the partition with Eevansiddapa in 1873. It was 
urged, however, that further proof of the fairness of a transaction between 
an astute man of business and an illiterate woman under his control who 


now professes to know nothing whatever about it, is required. This may 
doubtless be conceded. But to my mind the fairness of the division 
is proved partly by the fact that the brother of the lady was a witness 
to the document and more conclusively by the conduct of the plaintiff 
himself, who, though he apparently has been of age since 1881, does 
not seem ever to have questioned its propriety till after the death of 
Baslingapa in 1889. The first of these facts appears to be of considerable 
importance, for though an attesting witness very often knows [606] 
nothing of the contents of the document to which he attaches his signa* 
ture, the circumstance that in a family arrangement of this kind the 
mother’s brothers should be called in to attest, indicates that there 
was no secrecy about it. Such an attestation under the circumstances 
would probably have some weight in any country, and is, I think, 
entitled to special consideration in the Mofussil in India, where, as 
pointed out in West and Buhler’s Digest, p. 233, witnesses are usually 
intended lo attest not merely tbe signature but also the transaction. 
Unfortunately this brother is dead, so that it is impossible to ascertain 


with greater certainty wbat part he took in the matter, but as be was a 
man of some education — vide witness 74 — it seems probable that he 
would ascertain the contents of the deed which his sister was signing. The 
strongest circumstance, however, against the plaintiff is bis own condoctin 
doing nothing until 1889. It was contended that there was no proof that 
he knew of the partition deed, and there is certainly no direct proof, but 
it is highly improbable that he should have been ignorant of it, coDsidering 
that even when it was executed he was not a very young child, an® 
that it was signed by his mother, and attested by his uncle and fouf 
other witnesses who are not shown to have been in league with Dodmal- 
lapa or to have had any object at the time in keeping the matter secret- 
That the plaintiff is really a great deal older than ho alleges, seems 
having regard to Ex. 71. There is no reason for supposing that ^ 
he misrepresented bis age to the Mamlatdar or that the latter did no 
correctly record what he said. Even supposing it to be possible thatne 
was ignorant of the partition deed, he must have known that 
ostensibly living and trading as a separate member of the family and haw 
also been aware of his uncle’s reputed wealth, and on his death he 
not have acquiesced in its all being kept by Baslingapa if he thought 


(1) 8 B.L.R. 363. 
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not got hi3 proper share. But in Ex. 71 we find him going to the 1894 

Mamlatdar to signify his assent to Baslinga’s name being substituted for July 19 , 

^odmalUpa a in the revenue accounts. Of course, if the members of the — 

tamily were living m union, such an assent might bo given ; but the fact APPEL* 

seems that they were not, and if the plaintiff supposed that there had LATE 

been no partition, and that he was merely trading [607] with small otvtt 

sums advanced to him by his uncle out of the common stock. I should ’ 

have expected that on his uncle’s death be would at least have ascer- 19 B. 693. 

tamed what that common stock was. even if he did not think it necessary 

to demand his share. But he did nothing at that time in assertion of 
hi8 rights. 

p-hove circumstances seem to me to afford prima facie grounds 
tor the belief that a fair partition was made in 1877. To rebut this presump- 
tion the plaintiff has made no serious attempt to show that as a fact he 
got less than his share. He would, it is true, have a difficulty in showing 
the real amount of the moveable property, but there was some immoveable 
property about which evidence might have been given. Mr. Inverarity 
laid much stress on the non-production of Bodmallapa’s accounts, but 
making due allowance for this circumstance I think it is insufficient to 
support an inference that the partition was unfair. The plaintiff himself 
has not produced any books, though as he has had separate transactions 
It might have been expected that he would have kept some from which to 
^ow the capital at his disposal. It is impossible to say what accounts 
Dodmallapa kept. Exhibit 108 refers to a hot khata or ledger which he kept 
in 1883 containing accounts with individual debtors, but though it is proba- 
ble that he kept other accounts it is not proved that he did so. Exhibit 104 
shows that Baslinga produced no books when bis income-tax was being 
assessed. Mr. Inverarity urged that whereas according to the partition 
deed Dodmallapa’s capital was only Rs. 25,700 in 1877, the widow of 
H&isliDgar had in 1889 Co pay duty on Rs. 60,000 ' but this incroase may 
be due boDodmallapa's success in business like bbe increase between 1873 

1877. He also pointed out that the bends shown to have been 
transferred to the plaintiff or his mother were for a very small amount, 
about Bs. 2,500, but we have no means of knowing how many bonds were 
really handed over. 

Looking to all the circumstances I think, considering the anparent 
absence of any attempt at secrecy in the partition, the fact that the deed 
was signed by the mother and attested by her brother and other witnesses, 
and that for years the plaintiff seems to have acquiesced in the position 
in whiob he was placed, [608] the only reasonable conclusion to come to is 
that it was a fair partition and, therefore, binding on the plaintiff. 

Under these oiroumstances there is no necessity to go into the 
question arising as to the validity of the alleged adoption by Danava. 

Decree confirmed. 
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Before Mr. Justice Bayley^ Acting Chief Justice, and Mr. Justice 

Fulton. 

Aloo Nathu and OTHERS {Origmal Defendants), Applicants v. 
Gagubha Dipsangji, a minor, by the Administrator of 

HIS ESTATE, THE COLLECTOR OF AHMEDABAD {Original 
Plaintiff), Opponent.^ [6th July and 28fch August, 1894.} 

Judge— Bias — Possessor^/ suit in a Mamlaldar*s Court— Mamlatdars acting in the 
management of the property under the orders of the Talukdari Seitlemenl Officer- 
Disqualification of the Mamlatdar as a Judge. 

No Judge c.in Act in any matter in which he has any pecuniary interest, nor 
where he has any iuterestr, though not a pecuniary one, sufficient to create a 
real bias. 

A Mamlatdar who under the orders of the Talukdari Settlement Officer bad 
acted in the management of the property in dispute in a possessory suit before 
him, was held to have such an interest as to disqualify him from trying the 
case, 

Where an officer of Government basin the oourse of his executive duties 
formed an opioion upon a matter and has acted upon that opinion, or sought 
to give effect to it as an agent on behalf of a public body which has become a 
litigant in a cause, the law will presume an interest creating a bias sufficient to 
disqualify him as a Judge. 

CR., 2L.B.R. 281.] 
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Application under the extraordinary jurisdiction (s. 622 of the Civil 
Procedure Code, Act XIV of 1882) against the decision of Rao Saheb 
G. G. Eesai, Mamlatdar of Dbandhuka in the Ahmedabad District, passed 
in a possessory suit. 

The Collector of Ahmedabad as the administrator of the estate of one 
Gagubba Dipsangji, a minor, instituted a suit against the defendants in the 
Court of the Mamlatdar of Dbandhuka to recover possession of certain 
fields under the Mamlatdars Act (Bombay Act III of 1876). The defend- 
ants claimed to be permanent tenants. 

[609] The estate of the plaintiff was managed by the Collector of 
Ahmedabad, and the Mamlatdar had taken part in the management under 
the orders of the Talukdari Settlement Officer. 


During the progress of the suit the defendants applied to the Mamlat- 
dar for the transfer of the case from his Court to some other Court on 
the ground that he was interested in the subject-matter of the suit, but the 
application was rejected. 

The Mamlatdar awarded the claim. 

The defendants then presented an application to the High Court under 
its extraordinary jurisdiction and obtained a rulenisz calling upon the plaint- 
iff to show cause why the decision of the Mamlatdar should not be se 
aside on the ground {inter alia) that as the Collector carried on the 
management of the minor’s estate through the Talukdari Settlement 
Officer and the Mamlatdar, the Mamlatdar was wrong in hearing an 
deciding the suit. 

Nagindas Tulsidas Marphatia, for the applicants (defendants). T 0 
Mamlatdar of Dbandhuka was not competent to decide the suit. R 


Application No. 20 of 1894 under the extraordinary jarisdiotion. 
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manages the estate under the orders of the Collector and Talukdari 
'Settlement Officer. As a Judge he would uphold the action of his superior 
officers. 

Bao Saheb Vdsudeo J. KiTtikar, Government Pleader, for the oppon- 
ent (plaintiff). — -The Mamlatdar simply acts as an executive and minis- 
terial officer under the orders of the Collector and the Talukdari Settlement 
Officer in connection with the subject-matter of the suit, and that being 
so he cannot have any bias as a judicial officer — Queen v. Band (1). It 
has been held that a Magistrate who is a wituess in a case is not disquali- 
fied from disposing of it — Queen y. Farr ant (2). These authorities show 
that even supposing that the Mamlatdar may have held a consultation 
with the Collector and the Talukdari Settlement Officer with respect to 
the lands in suit, and may have expressed his opinion to those officers, 
still these circumstances would not disqualify him from disposing of the 
case. The question to be considered is. whether the Mamlatdar has shown 
any bias in recording and appreciating the evidence, and wo submit that 
be has not shown anv such bias. 

[610] The Mamlatdar rejected the application for the transfer of the 
case because it was made at the last stage. 
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JUDGMENT. 

Pulton, J. — The plaintiff is a minor under the guardianship of the 
Collector of Abmedabad, who manages the estate through the Talukdari 
Settlement Officer, and the question which we have to determine is, 
whether the Mamlatdar, who acts in the management of the property 
under the orders of the Talukdari Settlement Officer, has such an interest 
in the plaintiff's affairs as to disqualify him from trying this case. 

The subject is fully discussed in the case of Lohuri Domini v. 
The Assam Railway and Trading Company, Ld. (3), which shows that 
where an officer of Government has in the course of bis executive 
duties ''formed an opinion upon a matter and has acted upon that 

■ opinion, or sought to give effect to it as an agent on behalf of a public 
body which has become a litigant part in a cause, " the law will presume 
an interest creating a bias sufficient to disqualify bim as a Judge. This 
principle, as remarked by Mr. Justice Field, does uob rightly reflect any 
unworthy suspicion upon an individualJudge, while it secures and upholds 
one of the great pillars of judicial purity. No Judge can act in any matter 
in which he has any pecuniary interest — Dimes v. The Proprietors of the 
Grand Junction Canad (4) , nor where be has an interest, though not a pecu- 
niary one, sufficient to create a real bias. * Whenever there is a real likeli* 
iiood that the Judge would, from kindred or any other cause, have a bias 
in favour of one of the parties, it would be very wrong in him to act " — 
Queen v. Band (1). 

The circumstances constituting an interest from which a bias may 
be presumed, vary in each case. In the present case the Collector in 
his affidavit has stated that the Mamlatdar was simply a ministerial 
officer carrying out the orders of the Talukdari Settlement Officer who 
has been managing the minor's estate on behalf of the Collector, and 

■ that be was not connected with the management otherwise than as acting 
under the orders of the Talukdari Settlement Officer. But this affidavit 

• is not Buffioiently ftill to enable us to determine whether or not the 


<1) L. B. 1 Q.B. m 
(8j 10 0, 916. 


(3) L.B. 20 Q. 6. 68. 
. (4) 8 3. L. 759. 
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[611] Mamlatdar was interested in the management of this estate io 
such a way as to render it probable that he would have a bias in favour 
of the plaintiff ; and before deciding this question we should like to know 
whether in his correspondence with the Talukdari Settlement Officer he 
was in the habit of expressing his opinion and advising generally on the 
management of the estate, and whether in this particular case he had 
made any recommendation as to the desirability or otherwise of taking 
proceedings against the defendants or against other tenants similarly 
situated. From the affidavit it appears that the suit was suggested by 
the mother of the minor and the talati of Bojka, but we desire to be 
informed whether or not the Mamlatdar was consulted on the subject, 
and must call on the Government Pleader to obtain a further affidavit 
on this point from the Collector or Talukdari Settlement Officer. 

It was urged that this suit must be brought in this Mamlatdar’s 
Court, as there was none other competent to entertain it. But the 
Subordinate Judge’s Court had concurrent jurisdiction, and the mere 
fact that its procedure may not be so expeditious as the Mamlatdars,’ 
does not justify any argument founded on necessity. 

With these remarks we must now adjourn the further hearing of 
this application for a month, in order to enable the Government Pleader 
to procure the necessary affidavit. 


JUDGMENT CONTINUED. 

1894, August 28. Fulton, J. — The Government Pleader states 
that the Collector is unable to make the affidavit called for, as he is not 
prepared to state that the Mamlatdar was on no occasion consulted 
about the management of this estate, and that it is quite possible and 
likely that he was consulted previous to the institution of the proceedings. 
The rule must, therefore, be made absolute and the decree must be set 
aside with costs in this Court. 

Buie made absolute. 


19 B. 612. 


[612] CRIMINAL APPEAL. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


Queen-Empress v. Ragho Mahadu.”^ [2nd August, 1894.] 

Bombay Act FJI/o/ 1867, ss. 10, 11, \2— Duties of the police in cases of unnaiutai 

or sudden death— Ancient villagesystem of police not affected hy the Code of Criminal 
Procedure {Act X of 1882). 

The ancient village system ol police, as regulated by Bombay Act VIH of 
remains unaffected by the Code of Criminal Procedure (Act X of 1882) excep 
where the Code contains a speciffo provision. 

Under Bombay Act VIII of 1867, the police patel has to do much more than 
merely in form the district police. He has himself to investigate the 
crime and obtain all procurable evidence. Under s. 11 of the Act, if an uunatn» 
or sudden death occur, or any corpse be found, he must forthwith hold an inqo 
and investigate with the pancb the causes of death and all the oiroumstan^ 
the case, and make a written report of the same. If it appears that the dw 
was unlawfully caused, he must immediately give notice to the police 

and, if the state of the corpse permits, be shall af once forward it to the L 
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SutgQon or othor Appointed medical officer. These provisions o£ the law are likely 
to be defeated if the police patel refrains from the proper action until the district 
police officers arrive on the spot. 

IR., Rat. XJnr. Or. Oas. 792 (793) ; Rat. Uor. Cr. Gas, 854 (855).] 

Appeal from fch© conviction and sentence recorded by A. S. Moriarty, 
Acting Sessions Judge of Ratnagiri. 

The accused pleaded guilty bo the charge of murder, and was sentenced 
to death under s. 302 of the Indian Penal Code (Act XLV of 1860). 

The sentence was passed subject to confirmation by the High Court. 

The accused appealed from the conviction and sentence to the High 
Court, urging that he was prompted to commit the offence of murder by 
evil destiny. 

Balaji Ahaji Bhagvat, for accused, 

Rao Saheb Vasudeo J. Kirtikar, Government Pleader, for the Crown. 


189 ^ 

AUO. 2. 

Criminal 

Appeal. 

19 B. 612, 


JUDGMENT. 


Jardine, J. — The prisoner, who confessed to the murder both 
before the committing Magistrate and the Court of Sessions, fully admits 
his guilt in his appeal to this Court. His petition merely [613] urges that 
be was predestined to kill the old womau and she to be killed by him. 
Wa confirm the conviction and sentence. 


In several recent cases we have noticed a laxity on the part of police 
patels, which the Government Pleader is unable to explain by referring us 
to any directions of the Government or of the district authorities. The 
ancient village system of police, regulated formerly by Reg. IV of 1818 
and Reg. XII of 1827 and now by Boosbay Act VIIT of 1867, remains 
unaffected by the Code of Criminal Procedure, except where tbe Code 
contains a specific provision. Under the local law tbe police patel has 
to do much more than merely inform the District Police under s. 10 
thereof, or under a. 45 of the Code. Under s. 10 be has himself to 
investigate the matter of a crime and obtain all procurable evidence. Under 
8. 11, if any unnatural or sudden death occur, or any corpse be found, the 
police patel shall forthwith assemble an inquest and investigate with the 
pancb the causes of death and all the circumstances of the case, and make 
written report of tbe same. If from the inquest it aopears that the death 
was unlawfully caused, he must give immediate notice to tbe police station 
and, if the state of the corpse permits, he shall at once forward it to tbe 
Civil Surgeon or other appointed medical officer. Under s. ]2tbe police 
patel can make arrests, and under s. 13 can take evidence on solemn 
affirmation, and hold searches. 

When he has held an inquest tbe village headman is required by 
s* 174 of the Code to report tbe result to tbe nearest Magistrate authorized 
to hold inquests. 

In the oase before us tbe patel does not appear to have held the 
inquest. Neither did he at once send on the body. We have to remark 
that the command of tbe law that certain things be done by the police 
patel. or be done at once or forthwith, is likely to be defeated if this officer 
refrains from the proper action until such time as the district police officers 
have come to tbe village. In oases of crimes it is obvious that tbe inquiries 
and aearobes that often lead to a knowledge of tbe perpetrators and are 
followed by arrests should be at least as prompt as tbe plain words of the 
law require. The public order is preserved by each [614] public officer 
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doing such things as belong to his duty, and there is danger if a practice 
grows up whereby any officer shifts his peculiar duty on to some 
other officer. We will send a copy of this judgment to the District 
Magistrate. 

19 B. 614. 

APPELLATE CIVIL. 

Before Mr. Justice Farran and Mr. Justice Gandy. 

RaMaB.-^i and another (Original Defendants), Appellants v. 
Rangrav and OTHER-^ (Original Plaintiffs), Bespondenis.* 
Rangrav and others (Original Plaintiffs), Appellants v. 
RaMABAI and another.! [3rd August, 1894.] 

Adoption — Reversioner, sutl by, to set aside an adoption by a Hindu widoxo — Right o/ 

— Remote reversioners — Wata7i, property — Bombay Act V of 1886, s. 2 (1). 

The right to sue to set aside aa adoption by a Hindu widow is, as a general 
rule, limited to the nearest reversionary heir, and if he without sufficient cause 
refuses to institute proueedings. or if he has precluded himself by his own act 
and conduct from so doing, or has colluded with the widow, or concurred in the 
alleged wrongful act, the next presumable reversioner will be entitled to sue. In 
such a case, upon a plaint stating the circumstances under which the more 
distant reversioner claims to sue. the Court must exercise a judicial discretion in 
determining whether the remote reversiouec is entitled to sue. and should require 
the nearer reversioner to be made a party to the suit. 

Raghuuath, a separated Hindu, died possessed of certain property, a portion of 
which was watan land, and left bim surviving a widow Ramabai, a daughter 
Haoubai and the plaintifis, who wore his brother’s sons. Subsequently Rama* 
hai adopted Vishvaoath as a son. Manubai (the daughter), who lived with 
Ramabai and Vishvanath. did not tvike any steps to dispute the alleged adoption. 
The plaintifis now sued for a declnration that the adoption, ifmade in faot, ^as 
invalid, and that they were entitled to succeed to the property of Raghunath on 
the death of his widow Ramabai. 

Held, that as the plaintifis were entitled under s. 2 of Bombay Act V of 1886 
to succeed to the watan property in preference to Manubai after the death of 
Ramabai, [61S] and were the presumptive reversionary heirs after Ramabai to 
the \Yatan property and the only persons interested in disputing the adoption so 
far as the watan property was enneerned, the lower Court exercised a proper dis- 
cretion in allowing the suit to be maintained by the plaintifis. 

Rani Anuiid v. The Court of Wards (2) and Kooer Gulab v. Rav Kurun 
Sing (3), referred to and followed. 

These were cross-appeals from the decision of Rao Bahadur ChuoUal 
Maneklal, First Class Subordinate Judge of Poona. 

One Raghunath Shripafc Ohandrachud died on the 11th January, 1888, 
leaving him surviving his widow Ramabai and a daughter Manubai. 
On the IGth May, 1890, Ramabai adopted a son called Vishvanath. 


• Appeal No. 105 of 1892. t Appeal No. 118 of 1892. 

(1) Section 2 of the Watan Act (Bombay Act V of 1886) : — i, 1 s6 

2. Every female member of a watan family other than the widow of th® f* 

male owner, and every person claiming through a female, shall be postponed, lO “ 
order of succession to any watan, or part thereof, or interest therein, devolving by * 
heritance after the date when this Act comes into force, to every male member 
the family qualified to inherit such watan, or part thereof, or interest therein. • 

The interest of a widow in any watan or part thereof shall be for the term of 
life or until her marriage only. 

(2) 8 I. A. 14 (22). (3) 14 M.I.A. 176 (193). 
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In 1892 the plaiotiffs Bangrav Krishna Ohandrachud and four others, who 
were the nephews (brother's sons) of the deceased Baghunath, brought the 
present suit against Bamabai and Vishvanath to set aside the adoption and 
to establish their right to succeed to Baghunath’s property, a portion of 
which was service watan. The plaintiffs contended that Bamabai had 
•only a life-interest in the property of ber deceased husband ; that the 
adoption of Vishvanath had not, as a matter of fact, taken place ; but that, 
■even^ supposing that it had taken place, it was invalid, inasmuch as 
(l)Yi8hvanath was cot a sagotra and had been married before the date of 
the alleged adoption and (2) the deceased Baghunath had prohibited 
Bamabai from adopting a son. They claimed to be entitled to succeed to 
the property on the death of Bamabai. 

The defendants denied the alleged prohibition, and contended that 
Vishvanath bad been validly adopted. 

The Judge found that the adoption of Vishvanath would not have 
been invalid on the grounds alleged in the plaint if it had been proved to 
have taken place, bub that the fact of the adoption bad nob been proved ; 
that the deceased being admittedly a separated Hindu, his daughter was 
entitled to succeed to his property except the watan property which could 
not be inherited by a female other than the widow of the deceased ; that 
the plaintiffs being divided members of tbe family of the deceased were en- 
titled bo bring the suit to set aside Vishvanath’s adoption only as to the watan 
property, and that a certain will which the plaintiffs [616j bad produced at 
the trial in support of their allegation that Bamabai was prohibited from 
adopting, was nob proved. He, therefore, held that the adoption of 
Vishvanath was invalid so far as the watan property was concerned, but 
rejected the rest of tbe plaintiffs' claim. 

Tbe parties preferred cross-appeals. 

Makadev Chimnaji Apte, for tbe appellants (original defendants) in 
appeal No. 105. — Tbe Judge was wrong in allowing the plaintiffs’ claim 
with respect to the watan property. His decree baa the effect of partially 
setting aside Vishvanatb's adoption. An adoption cannot be partially held 
to be good and partially set aside. If the adoption is good with respect 
to one kind of property, it is good with respect bo the other property also. 
Next, we contend that the plaiotiSs are not reversioners, because Manubai, 
the daughter of the deceased, is alive and she will succeed as the heiress of 
her father BaghuDatb after the death of his widow Bamabai. Manubai 
ought to have been joined as a party to the suit. It is true that she being 
a female cannot succeed to the watan property. Tbe plaintiffs, as rever- 
sioners, are entitled to succeed to that property if tbe adoption of Vishva- 
nath beheld not proved. If, however, tbe adoption be held proved, then 
the plaintiffs would neither be presumptive nor contingent reversioners, 
and tbe suit must fail (Evidence in support of the adoption was referred 
to and the case was argued on tbe facts.) 

Balkrifihna N, Bhajekar, for the respondents (original plaintiffs) 
in appeal No. 105. — We are the nearest reversioners after the daughter, 
and are, therefore, entitled to bring the present suit. Tbe daughter has a 
Tight to bring a suit to set aside Visbvanatb’s adoption, but as she does 
not choose to do so, we are entitled to sue in order to preserve our 
dnterest in the property — Bhikaji Apaji v. Jagannalh Vital (1) ; Bani 
Anund v. The Court of Wards (2) : Kooer Oclab Sing v. Boo Kurun Sing (3). 
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JUDGMENT. 

Farren, J. — The first guestioo which presents itself for determination 
is as to the right of the plaintiffs to maintain this suit, for a declaration 
that the defendant Vishvanath was not adopted [617] in fact by Ramabai 
to her husband Raghunatb, and that, if adopted in fact, he was not 
validly adopted. 

Raghunath died on the 11th January, 1888, without male issue, but 
leaving his widow Ramabai and his daughter Manubai. He was a 
separated Hindu. The plaintiffs, his brother’s sons, in the absence of 
Manubai, would be Ragbunath’s nearest heirs after Raghunath’s widow. 
The allegation of the defendants is that Vishvanath was adopted by 
Ramabai on the 16th May, 1890. This adoption the plaintiffs contest in 
fact and in law. 

Manubai, it is admitted, lives with the defendant Ramabai and the 
alleged adopted son. She has taken no steps to dispute the alleged 
adoption, and presumably does not intend to take any. Portion of the 
property left by the deceased is watan land, and under a. 2 of Bombay 
Act V of 1886 every female member of a watan family other than the 
widow of the last male owner shall be postponed to the male members of 
the family. 

The law upon this subject is laid down in Hani Anund v. The Court 
of Wards (1) in the following berms : — Their Lordships are of opinion 
that although a suit of this nature may be brought by a contingent 
reversionary heir, yet that, as a general rule, it must be brought by the 
presumptive reversionary heir, that is to say, by the person who would 
succeed if the widow were to die'at that moment. They are also of opinion 
that such a suit may be brought by a more distant reversioner if those 
nearer in succession are in collusion with the widow, or have precluded 
themselves from interfering. They consider that the rule laid down in 
Bkikaji Apaji v. Jagannath Vithal (2) is correct. It cannot be the law 
that any one who may have a possibility of succeeding on the death of 
the widow can maintain a suit of the present nature ; for, if so, the' right to 
sue would belong to every oue in the line of succession, however remote. 
The right to sue must, in their Lordships’ opinion, be limited. If the nearest 
reversionary heir refuses, without sufficient cause, to institute proceedings, 
or if he has precluded himself by his owu act or conduct from suing, 
has colluded with' the widow, or concurred in the act alleged to be wrong- 
ful, the next presumable reversioner would be [618] entitled to sue: see 
Kooer Golah Sing v. R:io Kurun Smg (3). In such a case, upon a plaint 
stating the circumstances under which the more distant reversionary heir 
claims to sue, the Court must exercise a judicial discretion in determining 
whether the remote reversioner is entitled to sue, and would probably 
require the nearer reversioner to be made a party to the suit. ” 

Adopting, as we are bound to do, the principles thus pointed out, w© 
think that the lower Court has exercised a proper discretion in allowing 
the plaintiffs, the presumptive reversionary heirs after the widow to the 
watan property, and the only persons at present interested, in so far 
the watan is concerned, in disputing the adoption, to maintain this enitj 
We think, however, that that Court would have exercised a still more full 
discretion if it had directed the plaintiffs to add a paragraph to their pla*®^ 
as to the facts stated in the preceding paragraph of this judgment 

(1) 8 1. A. 14 (32). (2) 10 B.H.C.R. 351. (3) U M. 1. A. 176 (193)» 
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caused Mauubai fco be added as a defendaot to the suit. We shall not, 
however, at this stage direct these ameudments. 

Reluctant though w© are to differ from the Court below on a question 
of fact, we feel unable to accept the conclusion that the adoption of Vish- 
vanath by Bamabai did not take place. Exhibit 48 (as well as other 
■evidence) proves that she before the date of the alleged adoption was anxi- 
ous, even eager, to adopt the defendant Vishvanath as her son, and that 
she went on or about the 15th May, 1890, to Poona, in order to adopt him. 
While there she undoubtedly had an adoption paper drawn out, which in 
the most careful language recites the fact of the adoption having taken 
place. She went to the trouble of having this witnessed by some twelve 
persons, some of them well-known residents of Poona. This deed she 
subsequently got registered. Under these circumstances it would require 
very alight evidence to prove that she actually performed the simple act or 
ceremony of adoption which she had taken such pains to authenticate. 
Why she should not have performed it, seems inexplicable, if she 
did not do so. She affirms that she did. She can have no motive for 
saying that she did adopt the defendant Vishvanath if she did not, for she 
[619] can do so now if so minded. She has called three witnesses to the 
jactum of the adoption, Diz., the priest, the writer of the adoption paper, 
and another man who says that he was present on the occasion. No 
effort is made to shako the testimony of these witnesses by cross- 
examination. No evidence is called to refute it. The reason why none of 
the bkaubands were present, is explained by the ill-feeling between them 
and the lady, and their dislike to have a stranger introduced into the family 
while boys born in it were available for adoption. We cannot disbelieve 
this probable and apparently true story merely because there is a seeming 
contradiction between the evidence of Ramabai given in another matter 
before suit and that of the witnesses now called on her behalf as to the 
exact place where the ceremony took place. We say seeming contradic- 
tion, because it is open to many possible explanations, and the lady was 
not asked to account for it. If asked, she might have shown that it was 
no real contradiction at all. It was the duty of the plaintiffs' pleader if 
be intended to rely upon this contradiction to have called the lady's 
attention to it and given her the opportunity of explanation. We feel 
confident, in the above state of the evidence, that the adoption in fact 
took place, and consider that the issue should have been found in that 
sense. (Upon the evidence their Lordships held (agreeing with the 
'Subordinate Judge) that the will set up by the plaintiffs to prove that the 
adoption was prohibited, was not proved. In the result the appeal by the 
defendants (No. 105) was allowed, and the plaintiffs' claim dismissed. 
The appeal by the plaintiffs (No. 118) was dismissed with costs.] 

Claim dismissed. 
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[D., ]9 A. 499 ; 25 B. 858.] 

Second Appeal from the decision of R. S. Tipnis, Acting Judge of 
Thana, in appeal No. 458 of 1890. 

The property in dispute originally belonged to one Dhondi. 

On 25fch April, 1873, Dhondi conveyed it to one Arjun by a deed of 
sale of that date. The lower Courts held that this was a colourable 
transaction intended to defeat Dbondi’s creditors. Dhondi remained in 
possession. 

On the 18th April, 1883, Arjun sold the property to the plaintiff. 

On the 4th June, 1883, the property was put up to sale in execution 
of a money decree against Dhondi and purchased by the defendants 
Nos. 1 and 2. 

On the 26th March, 1885, defendants Nos. 1 and 2 obtained posses- 
sion of the property through the Court. 

[621] On the 28th March, 1885. the plaintiff sued his vendor Arjun and 
Dhondi’s wife Girji (Dhondi being then in prison) for possession. He 
obtained a decree, in execution of which he obtained symbolical possession 
on 8tb February, 1886. When be sought to take actual possession, he was 
resisted by the defendants. 

On the 19th December, 1889, the plaintiff filed the present suit to 
recover the property from the defendants. 

Both the lower Courts rejected the plaintiff’s claim as barred by 
limitation. They held that defendants, who got possession in 1885 under 
a decree against Dhondi, were entitled to add the period of bis possession 



• Second Appeal, No. 950 of 1892. 
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[620] APPELLATE CIVIL. 

Before Mr. Justice Jardine B.nd Mr. Justice Raiiade. 

Harjivan (Original Plaintiff), Appellant, v. Shivram and OTHERS 
(Original Defendants). Respondents.* [7th August, 1894.J 

IjintitCLtion Act {XV of 1877). art. 144— Adverse possession — Symbolical possessioft— 
Effect 0 / symbolical possession against third parties-- Auction-purchaser— Eis right 
to tach on his own possession to that of judgment’ debtor. 

The property in dispute belonged to one Dhondi. He sold it to Arjun on 25th 
April, 1873, but did aot put the vendee into possession. On 18th April, 1883, 
Arjun sold the property to the plaintifi. 

On 4th June, 1883, in ezecution of a money-decree against Dhondi the 
property was put up to sale as his, and was purchased by the defendants, who 
were put into possession by the Court on 26tb March, 1885, 

On 28tb March, 1885, the plaintid sued Arjun and Dhondi’s wife (Dhondi 
being then in prison) to recover possession of the property. A decree was passed, 
in execution of which he obtained symbolical possession through the Court on 
8th February, 1886. When be sought to take actual possession, be was resisted 
by the defendants. 

Thereupon the plaintifi filed the present suit on 19th December, 1869, to 
obtain actual possession of the property from the defendants. 

. Held, that the suit was barred under art. 144 of the Limitation Act (XV of 
' 1877). The defendants had a right to tack on the period of their own adverse 

possession as against the plaintiff to that of Dhondi’s adverse possession as 
against Arjun. The symbolical possession obtained by the plaintiff did not 
break up the continuity of the adverse possession of the defendants and the 
person through whom they derived their title. 
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to their own, and that this possession was adverse to the plaintiff for more 1894 
than twelve years, and that the plaintiff’s suit was, therefore, barred, Aug. 7, 

Against this decision the plaintiff preferred a second appeal to the 

High Court. Appel- 

Skivram V. Bhandarkar. for appellant (plaintiff).— T, he defendants ^ATE 
came into possession on 26tb March, 1885, as purchasers at the sale held CIVIL, 
in execution of the decree against Hhondi. Their adverse possession ■ 


commenced ooiy from the time when they actually took possession. They ® 
have DO right to back on their own possession bo Dhondi’s. His posses- 
sion was never adverse to Arjun. Assuming ihat it was adverse, it did 
not cover a period of twelve years so as to bar Arjun’s title. Moreover, 
when plaintiff in 1886 obtained symbolical possession in execution of 
his decree against Arjun and Ohondi's wife, such symbolical possession 
was effectual against Dhondi and ail persons claiming through him as if it 
was actual possession — Juggohundhu v. Ram Ckunder (1) ; Lokessur Koer 
V. Purgun Roy (2) ; Joggohundhu Mitter v. Purnanund Gossojiii (3). Such 
symbolical possession gives a fresh starting point. We could sue for 
possession within twelve years from the date we obtained formal possession 
— Umbicka Churn Goopta v. Madhub Ghcsal (4). The case of Aii Saheb 
v. Kaji Ahmad (5) does nob apply. 

Mahadev C, Apte, the respondents (defendants). — The receipt 
given by the plaintiff to the officer of the Court who gave him [622] 
possession states that he obtained actual possession of the property in 
dispute. If that be so. s. 263 of the Code applies, and not s. 264. If 
8. 263 applies, then the principle contended for, that symbolical posses- 
sion is equivalent to actual possession as against* the judgment-debtor, 
has no application to the present case — Lakshuman v. Moru (6). Assuming 
that the plaintiff obtained symbolical possession under s. 264 of the Code, 
even then it is of no avail either as against Dhondi or as against the 
defendants who were in actual possession of the property in dispute, for 
they were not parties to the plaintiff’s suit against Arjun and Girji. 

They cannot, therefore, be bound by the decree passed in that suit. The 
formal possession given to the plaintiff iu execution of that decree is, 
therefore, ineffectual as against the defendants and their predecessor in 
title, Dhondi. Dhondi’s possession was adverse to Arjun, and the defend- 
ants, who have succeeded to him, are entitled to tack on their own 
. possession to Dhondi's in bar of the plaintiff's claim. The suit is, there- 
fore, barred under art. 144 of the Limitation Act — Aii Saheb v. Kajt 
Ahmad (6) ; Dinendro Nath v. Ramkumar (7) ; Syed Nyamtul v. Nana (8). 

JUDGMENT. 

Banade, J. — The oheif point argued before us in this appeal relates 
to the question of limitation. The property in dispute admittedly belong- 
ed to one Dhondi, w'bo executed a deed of sale in favour of Arjun on 25th 
April, 1873. Both the lower Courts have held that this deed of sale was a 
oollusive transaction, and that Dhondi, and nob Arjun, continued to be in 
poasessioD of the property. 

The appellant traces his title through Arjun, who first mortgaged, and 
then sold, the property on 18th April, 1883, to the appellant. As 
appellant did nob obtain possession of the property, he brought a suit on 
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his deed of sale againsfc Arjun and Dhondi’s wife Girji (Dhondi himself 
being in prison), and obtained a decree, in the execution of which appellant 
obtained on 8th February, 1886, what he now states was a symbolical 
possession of the property. In his plaint, appellant stated that be had 
passed a receipt on that day to the bailiff, admitting that [ 628 ] he bad 
obtained possession of the property. As a matter of fact, the possession 
was with Dhondi, and after he went to jail, with his wife Girji. 

Respondents Nos. 1 — 2 claim through Dhondi, having purchased 
Dhondi’s interest at an auction sale in execution of their own decree on 
4bh June, 1883, and subsequently obtained actual possession through 
Court on 26th March, 1885. On 28th March, 1885, the appellant brought 
his suit against Arjun and Dhoodi’s wife Girji, as stated above, and as he 
did not obtain actual possession in executiou of his decree in that suit, be 
brought bis present suit against the respondents in December, 1889. Both 
the lower Courts held that appellant’s suit was time-barred by reason of 
Dhondi’s adverse possession against Arjun being tacked on to respondents’ 
possession since 1865. 

Appellant’s contention before us was that the lower Courts were in 
error in joining Dhondi’s possession to that of the respondents 
Nos. 1 — 2. He contended (l) that on the day that respondents obtained 
possession (26bh March, 1885), Dhondi’s possession, dating from 25th 
April, 1873, had not become adverse, as it did not cover a period of 
twelve years ; (2) that appellant’s symbolical possession of 8bh February, 
1886, broke up the continuity of the two periods ; and (3) that as bis claim 
under the decree and the execution proceedings was good against Arjun 
and Dliondi, it was equally good as against respondents Nos. 1 — 2, whose 
adverse possession only commenced since March, 1885. 

On a careful consideration of the authorities cited on behalf of the 
appellant, we feel satisfied that bis contention is not valid, and that it must 
be disallowed. Mr. Shivram Vithal, the appellant’s pleader, chiefly relied 
on the fact that the purchase from Arjun, which the lower appellate Court 
has found to be a valid purchase, was dated 18th April, 1883, and preceded 
the auction purchase dated 4th June, 1883, of Dhondi’s rights on which 
respondents based their claim. The lower appellate Court adjudicated the 
question of title in appellant’s favour. It, however, rejected appellant s claim 
on the ground of respondents’ adverse possession for more than twelve 
years, and this period was made up by tacking on respondents’ own posses*, 
sion against appellant [624] to that of Dhondi’s against Arjun. It is true 
Dhondi’s possession by itself had not covered the full period of twelve 
necessary to constitute adverse possession, but respondents had full rip® 
to fall back upon Dhondi’s possession, and plead this joint possession in bar 
of plaintiff’s claim. It has no doubt been ruled in Juggohundhu v. I*®”* 
Chtcnder (1) and Joggobundhu v. Purnanund (2) that a formal possession, 
such as the appellant obtained on 8th February, 1886, was, as against t 0 
judgment-debtor, equivalent to actual possession, but there is 
these rulings to warrant the extension of their scope so as to embrace tni 
parties, who, though they derived their title from the judgment-debtor, b 
an adverse interest to that of the judgment-debtor’s. In Juggobw^nu • 
Ravi ChundeTy it was expressly ruled that such symbolical possession 
of no avail as against third parties. In the present case, Dhondi'sposs 
sion was admittedly adverse to that of Arjun. Appellant no doubt obtai 

irji, who, in the absence of her husba 


a decree both against Arjun and Girj 
(1) 5 C. 584. 


(2) 16 0. SSO. 
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Dhondi, was made a party to that suit. But neither Arjun or Girji nor 
phondi were in possession of the property at the time when the appellant 
brought his suit of 1885. Two days before that suit was commenced, res- 
pondents had obtained actual possession of the property, and appellant 
ought to have joined respondents’ names as co-defendants in that suit. 
Appellant failed to take this precaution, and by the time that be obtained 
symbolical possession on 8th February, 1886. Dhondi’s and respondents’ 
adverse possession covered a period of more than twelve years, and the 
appellant’s claim was very properly held to be time-barred under art. 144 
of the Limitation Act. Wo are led to this conclusion even if we accept 
appellant’s line of argument as correct. 

We do not wish, however, to be understood in any way as affirming 
the correctness of that line of argument. In Lakshnan v. Moru (1) the 
matter was discussed, audit was held that the doctrine of symbolical 
possession only held good in cases where execution under s, 264 was alone 
possible, and that it bad no application when the creditor could only execute 
his decree [625] under s. 263 by obtaining actual possession. The 
execution proceedings, in which the appellant passed the receipt dated 
8th February, 1866, do not show that the execution was carried out under 
8. 264; and it is clear that even if Dbondi had biaisell continued to be in 
possession till 8th February, 1886, yet. as he was not a party to appellant’s 
suit, appellant would not have succeeded, under the authority of 
Lakshman v. Moru, in ousting him in execution of his decree against Arjun 
and Girji. The case of Lakshman Vinayak v. Bisansing (2) was distin- 
guished by Mr. Justice Telang from Lakshman v. Mom solely on the ground 
.that, in the one case, the period of actual possession of the defendant ex- 
ceeded, while in the other it fell short of, twelve years. Mr. Justice Telang 
expressed an opinion in the case decided by him that the defendant in the 
suit would be entitled to tack on his own possession to that of his father. 

the judgment-debtor. In the present case, the respondents Nos. 1 2 

are auction -purchasers of Dhondi’s rights, and they have obviously a better 
right to fall back upon Dhondi’s possession to supplement their own. If a 
vendor remains in possession of property sold by him, his possession is 
adverse to that of the purchaser — Anand Coomari v. Ali Jamin (3). 
Dbondi’s possession was, therefore, adverse to Arjun, and respoDdents’ 
possession through Dbondi is adverse to that of the appellant through 
Arjun. In Oossain Dalmar Puri v. Bepin Behary Mitier (4) it was held 
that symbolical possession, as against the judgment-debtors, grantors 
of a lease iu that case, would not avail as against a permanent lessee from 
those grantors, if such lessee was more than twelve years in possession. 

On the strength of these authorities, we hold in this case that the 
appellant's symbolical possession of 8th February, 1886, did not break up 
the continuity of the adverse possession of the respondents, and the person 
through whom they derived their title, and that appellant’s claim was very 
properly held to be time-barred by reason of the adverse enjoyment of 
Dbondi and rQspoodents as against appellant and bis vendor Arjun. 

We accordingly confirm the decree and reject the appeal with cost. 

• Decree confirmed. 


(if 16 B. 799. 


BZ- 


(9) 16 B. 961. (8) 11 G. 939. 
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[626] APPEIjIiATE CIVIL. 

Before Mr. Justice Bayley, Acting Chief Justice^ and Mr. Justice Fulton^ 

Raghunath Lalman {Original Defendant), Appellant v. 
Nathu Hirji Bhate (Original Plaintiff), Respondent.* 

[7th August, 1894.] 

Opium Act {I of 1378), s. 4, t Rules 43, 44, 45 and 52 t of the Rules framed under the- 
Opium Act — C<miract Act {IX o/1872), s. 23— Lease o/ a farm to retail opium at 
certain shops in a district— Sub-lease of such shops without the Collector's permission- 
— Sub-lease void — Illegal contract — Advances made for an illegal purpose suhse- 
guenily carried out cannot be recovered. 

[6273 The plaintifi Tvbo held the farm of the right to retail opium at oertaia 
shops in a district, and whose lease contained a clause prohibiting sub-letting 
without the Collector's permission, entered into an agreement with the defendant 
to sub-let to him, on certain conditions, the management of certain shops in the 
district for one year without the Collector's permission. After the expiration 
of the year the plaintifi brought a suit against the defendant to recover the 
balance due to him under the agreement and obtained a decree. 

Held, reversing the decree, that the agreement not being permitted by the 
rules framed under the Opium Act (I of 1878) was forbidden by s. 4 of the Act, 
and was void as having in view an object forbidden by law. 

Held, further, that the plaintiff could not recover the price of the opiam 
supplied to the defendant, inasmuch as advances made lor an illegal purpose 
subsequently carried out cannot be recovered. 

[F., 3 Bom, L. R. 164; Appl., 33 B. 636*11 Bom. L.R. 748 ; R.,35 M. 682 = 10 Ind, 
Cas. 126 = 21 M.L.J. 425 = 9 M L.T. 459 = (19H1 1 M.W.N. 371 ; D., 14 B. 622; 
11 O.P.L.R. 62 ; 96 P.R. 1902 = 17 P L.R. 1903.] 


* Second Appeal No. 759 of 1892. 

t Section 4 of the Opium Act (I of 1871) ’ 

4. Except as permitted by this Act, or by any other enactment relating to opioio 
for the time being in force, or by rules framed under this Act or under any suohi 
enactment, no one shall — . 

(a) cultivate the poppy ; (5) manufacture opium ; (c) possess opium; (d) transport- 
opium ; (e) import or export opium ; or (/) sell opium. 

I Rules 43, 44, 45 and 52 of the Rules framed under the Opium Act (I of 1878) 

43. With the general or special sanction of the Commissioner, the Oolleotor msy 

let in farm the right to retail opium, or to manufacture and retail all or any intoxi' 
Gating drugs prepared from the poppy, in any local area under his control, for a tenn- 
not exceeding five years. The Commissioner may prescribe rules : ■ 

(а) for the invitation and acceptance of tenders for such farms; , 

(б) for the requisition of security for the due fulfilment of the engagements eotsrea 
into by the farmers; and 

(c) as to the form and conditions of such leases. . 

Any breach of such engagement shall render the lease liable to annulment by ta 
authority by whom the farm was sanctioned. ^ 

44. When any such farm is given, the farmer may make his own arrangemeo 
for the appointment of subordinate vendors, and for the manufacture of intoxioati^ 
drugs, within the limits of his farm and subject to the conditions of his lease : 

that no opium except* that supplied from a Government depot and opium la^iwy 
imported under ol. (c), Rule 12, and opium otherwise lawfully obtained, shall be MtaU 
or used in the manufacture of such drugs. 

45. Licenses for the retail of opium or of intoxicating drugs prepared from 
poppy, by persons appointed by the farmer to retail on bis behalf, shall be gronte ^ 
the Collector in such form and on such conditions, consistent with the conoitioo 
the farm, as the Commissioner from time to time prescribes. 

52. Subject to the prohibitions, conditions and regulations imposed andpcos^ 
by the foregoing rules, the manufacture, possession, import, export, transport ana 
of opium aro permitted. 
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Second appeal from the deoieion of G. 0. Whitworth. District Judge 

of Naaik, confirming the decree of Bao Saheb V. G. Kaduskar, Joint Sub- 
ordioate Judge of Nasik. 

The plaintiff farmed from the Collector of Nasik the right to retail 
opium at certain shops in the Nasik district from the lat August, 1887 to 
the 31st July. 1890. On the 5th June, 1889, he agreed to sub-iet to the 
defendant the management of five shops in the Satana Taluka in the said 
district for one year from the Ist August, 1889. 

After the expiration of the year, the plaintiff brought the present suit 
against the defendant to recover the sum of Es. 567-5-3, being the balance 
alleged to be due to him on account of the price of the opium supplied to 
the defendant under this agreement. 

^ The defendant contended {inter alia) that under the terms of the 
plaintiff’s contract with the Collector he was forbidden to sub-let the 
opium farm without the permission of the Collector ; that the sub-letting 
was, therefore, illegal, and that he was not liable to the claim. 

The Subordinate Judge allowed the claim, holding the contract 
between the parties to be legal. 

On appeal by the defendant the Judge confirmed the decree, remark- 
ing that the contract between the parties was not illegal even if it were 
granted that the lease to the plaintiff forbade any sub-letting of the farm 
without the Collector’s sanction. 

The defendant preferred a second appeal. 

[628] Daji AbajiEhare, for the appellant (defendant),— The sub-lease 
was illegal, being granted without the Collector’s permission, and, there- 
fore, it cannot be enforced. The object of the Opium Act (I of 1878) and 
the rules framed under it is to regulate the sale of opium according to 
certain prescribed conditions and rules. The license to retail opium is 
framed in accordance with the rules, and a breach of the license is the 
breach of the rules. The sub-lease is void, being opposed to public policy 
—8.23 of the Contract Act (IX of ] 872). The defendant had only a 
license for one shop : therefore giving and selling opium at other shops 
was clearly illegal — Hormasji v. Pestonji (1). 

Narayan Ganesh Chandavarkar, for the respondent (plaintiff). Our 

agreement with the defendant is not opposed to the termsof the licensegrant* 
ed to us, and it is not illegal. The rules do not prohibit sub-letting. We had 
appointed the defendant as our agent, and be could not act as our agent with- 
out a sub-lease. The defendant already held a license for one of the shops 
under the order of the Collector, and with respect to the other shops he 
acted under the agreement. Buie 44 of the rules framed under the Opium 
Act contemplates an arrangement for the appointment of sub-vendors. 

Kven supposing that the object of the agreement was unlawful, still 
we are entitled to recover from the defendant the price of opium which 
we supplied to him and which he sold. 

DajiAbaji Khare, in reply. 

JUDGMENT. 

^ Eulton, J . — The plaintiff in this case held a farm of the right to 
retail opium at certain shops in the Nasik district from the Ist August 
1887i to the Slat July, 1890, and on the 6th June, 1889, entered into an 
agreement with the defendant to sub-let to the latter on certain conditions 
the management of five shops in tbo Satana Talnka for one year from the 
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Isfe August, 1889. He now seeks to recover the balance due to him under 
this agreement, and has obtained a decree in his favour in both the 
lower Courts. For the defendant it has been argued that the agreement 
is void under s. 23 of the Contract Act (IX of 1872). We have, [629] 
therefore, to consider the provisions of the Opium Act and the rules framed 
thereunder. 

Section 4 of the Opium Act forbids the sale of opium except as per- 
mitted by the Act or rules. The rules in force when this agreement was 
made were published on pp. 704 — 715 of Part lof the Government Gazette 
for 1385. The permission to sell is contained in the 52nd rule, which 
only permits sales subject to the prohibitions, conditions and regulations 
imposed and prescribed by the preceding rules. The 43rd rule authorizes 
the Collector to let io farm the right to retail opium subject to conditions 
prescribed by the Commissioner. The 44th rule enables the farmer to 
appoint subordinate vendors within the limits of bis farm and subject to 
the conditions of his lease. The 45th rule provides for the issue of sell- 
ing licenses to the persons appointed by the farmer to sell on bis behalf. 

The lease granted to the plaintiff was in form B annexed to the rules, 
the 10th clausa * of which prohibits sub-letting without the permission 
of the Collector, while the 14th clause forbids his soiling more than 
ten tolas weight of opium to any person ah one time except to a medical 
practitioner or other person holding a special license from the Collector. 

The defendant, it is admitted, was a licensed sub-vendor at one of the 
five shops ; there being other licensed sub-vendors for the other four. The 
agreement between him and the plaintiff bound him to sell at least 24 lbs. 
of opium every month or pay compensation to the farmer at the rate of 
Bs. 5 per lb. on [630] account of any deficiency in the quantity sold, and 

also required him to purchase from the plaintiff the opium required for 

sale in the shops. 

Now it seems to us that in thus sub-letting part of his farm without 
the sanction of the Collector, -which the District Judge has found was nos 
obtained, the plaintiff was entering into an agreement for the sale of opium 
contrary to law. The law prohibited bis selling it at all except as permitted 
by the rules. The rules only permitted sales subject to the conditions o 
the lease. The lease prescribed numerous conditions for the regulation o 
the shops, and forb»de the interposition of a sub-lessee (without the CoUeC' 
tor's sanction). The agreement, it is true, bound the sub-lessee to obseryfl 
all the requirements of the law and rules ; but in entering into ^ 
thereby alienating his immediate control over the shops and sub-vendorft 
the plaintiff was arranging for the sale of opium in a manner not ? 
ized by his lease and, therefore, not within the permission ' 

rule 52. The mere fact that a breach of the conditions of 
prescribed by the Commissioner, and not embodied in rules , 

Government with the sanction of the Governor-General in lintf 

not be punishable under s. 9 of the Act (as determined in Criminal u 
23 of 1887), does not seem to affect the question. The method of s 


• Clauses 10 and 14 of form E of the rules framed under the Opium Act 
10 That he will not sub-let any of his opium shops without permi^ PV^^ 
Colleotor or employ for the retail sale of opium any person for whose employ 
that behalf he may not have previously received written sanction and a 8epa» 
signed by the Collector authorizing such person to sell opium on bahalf o. the J . . 

14. * That except to a medical practitioner or other person holding a speM 
from the Collector, he will not sell more than ten tolas weight of opium to / 
at cne time. 
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opium arranged for Ja the agreement was not permitted by tbe rules, and 
was, therefore, forbidden by s. 4 of tbe Act. Consequently the agreement 
must, we think, be considered void as having in view an object forbidden 
by law^ This view may press hard on tbe plaintiff ; but when he made the 
agreement he must have been aware that ic was contrary to the provisions 
of his lease, and, therefore, ho cannot enforce it, as held in the cases of 
Debt Prasad v. Bup Bam (l) and Hormasji v. Pesianji (2). As pointed 
out in the Allahabad case, it would be defeating tbe policy of the law (which 
evidently intends to give the executive authorities the most complete control 
over the sale. of opium as well as liquor) if such contracts were to be 
allowed. 

[631] Mr. Cbandavarkar urged that, even if the agreement were void, 
the plaintiff could at least recover the price of the opium supplied to tbe 
defendant, but since the case of Collins v. Blantern (3) it seems to 
have been settled law that advances made for in illegal purpose subse- 
quently carried out cannot be recovered {vide Begbie v. The Phosphoie 
Sewage Go., Limited (4); Herman v. Jeuchner (5): Scott v. Broion, Doering, 
McNab and Co. (6)). In the present case the plaintiff admits that the 
object of the agreement was carried out, and his claim is based on that 
assumption. 

Under these circumafcancee, muoh as it is to be regretted that a dis- 
honest defence of this sorb should succeed, we must reverse the decrees of 
the Courts below and reject the claim, but at the same time direct that the 
parties do bear their own costs throughout. 

Decree reversed. 


19 B. 631. 

APPELLATE CIVIL. 

Before Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice Fulton. 


Parot Bapalal Sevakram {Original Defendant), Appellant v. 

Mehta Harilal Surajram {Original Plaintiff), Bespondent.* 

[14th August, 1894.] 

Hindu lato—lnheHtancS‘“8wcession—Father*s sister's datighter's son — Bandhu — 

Bhinna gotra sapinda. 

HariBakhrat, a Hindu, died leaving a widow and a son cf a first cousin, viz., 
tbe son of bis father’s sister’s daughter. 

.S’sfd, that on the death of the widow the latter, viz., the sod of his father’s 
sister’s daughter being a bancihu or bhinna gotra sapinda of Harisukbrai, was 
entitled to succeed to hie property. 

In regard to the suooeseion of cognates, there seems to be no difference in the 
rnlei laid down in tbe Mayukha and the Mitaksbara, and under tbe Mitaksbara 
laW snoceuion depends upon propinquity and not upon religious effioacy. 

CH.. S8 M. laS ; 2 BomX.R, 843 ; 14 O.P.L.R. 185,3 

Second appeal from the deoision of Gilmour McCorkell, Distriot 
Judge of Al^edabad, confirming tbe decree of Bao Sabeb Maneklal Narot- 
tamdas, Joint Subordinate Judge. 

* Second Appeal No. 623 of 1892. 

it) 10 A. 677. (9) 19 B. 422. 

(8) BmitVa Leading Oaaea It p. 899. (4) L.B. 10 Q.B. 491. 

(0) 16 B.D. 661. (6J L.B. •(1892). 3 Q.B. 724. 
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This action was instituted by plaintiff Mehta Harilal Surjaram to 
recover possession of certain houses as the reversioner of one ^632] 
Harisukhrai Dalsukhram who died leaving him surviving a childless widow 
named Bai Ulas. The following table shows the relationship of the 
parties : — 

Mugatram 

I 


I 

Dalsukram 

I 

Harisukhrai 
m. Ulas. 


I 

Bai Frankoc 

1 

Bai Sutaj 
1 

Harilal 

(plaintiff). 


The plaintiff was the great-grandson, — that is, the son of a daughter’s 
daughter — of Mugatram. the grandfather of Harisukhrai, and as such 
asserted his right to the houses, there being no other nearer heir of the 
deceased. The plaint alleged that after the death of Harisukhrai his 
widow Bai Ulas alienated the houses to the defendant and that the aliena- 
tion was not warranted by law. 

Defendant admitted that he had bought from Bai Ulas, and resisted the 
claim on the ground that the plaintiff was not the heir of either Hariaukh- 
rai or Bai Ulas, and that necessary parties were not joined in the suit. 

The Subordinate Judge allowed the claim. In his judgment he 
observed as follows : — 

“The plaintiff is the grandson of the paternal aunt of Ulas’ husband 
Harisukhrai by her daughter Suraj, and as such is a bandhu within the 
sixth degree in the line of descent from Harisukhrai’s grandfather Mugat- 
ram. He reckons only third in descent from Mugatram, and is entitled to 
succeed to the property of Harisukhrai on the death of his widow Ulas 
as a reversioner (West and Buhler, 3rd Ed., pp. 133 and 487, et se(h, 
Umaid Bahadur v, Udoi Ckand alias Manman, I. L. R., 6 Cal., p. 
There is no nearer relation than plaintiff ^ * and the plea of non- 

joinder, therefore, fails." 

On appeal by the defendant the Judge confirmed the decree. 

The defendant preferred a second appeal. . 

Branson with Sitanath G. Ajinkya, for the appellant (defendant). 
The plaintiff’s claim has been allowed on the ground that he is a 
of Harisukhrai We contend that according to the Mitakshara and ® 
rulings commencing with [633j Vijiarangam' s case (1), the property 
dispute would devolve on the heirs of Harisukhrai’s widow as if she were 
a male. The correctness of the decision of the Calcutta Full Bench in 
Umaid Bahadur v. Udoi Chand (2), on the strength of which the ’ 
iff’a claim is allowed, is questioned: West and Buhler, p. 498. 1 ^ 

females having intervened between Mugatram and the plaintiff, the 1* 
cannot succeed even as a bandhu : West and Buhler, pp. 133, 1^^** . 
authority can be found in this Presidency to support the plaintiff's ew • 
The plaintiff’s family is totally different from that of Harisukhwi, ' 
therefore, he cannot claim Harisukhrai’s property as hia heir. He 
be a relation of Harisukhrai, but he cannot come in as a bandhu. 

Chimanlal H. Setalvad, for the respondent (plaintiff) ^ 

perty belonged to Harisukhrai. His widow had only a 


(1) 8 B.H.C.R.O.O.J. 244, 


(2) 6 0, 119. 
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it, and, therefore, any alienation by her beyond her lifetime is illegal. 
That being bo, the property must devolve on the heir of the last 
male holder, that is, Harisukbrai. There is no other nearer heir of 
Harisukhrai than ourselves, and, therefore, we are entitled to claim 
the property— Umaid BahAxdur v. Udoi Chand (l) ; Lallubhai v. Manhuvar- 
•bai (2)* It was contended that because two females had intervened, we 
cannot succeed. But in Umaid Bahadur v. Udoi Chand (1) two females 
had intervened, and yet the contention of the reversioner was allowed. 
That decision is, therefore, on all fours with the present case. Further, 
the intervention of two females cannot deprive a man of his sapind 
relationship — West and Biihler, p. 488 ; Mayne's Hindu Law. para. 472. 
The defendant is a total stranger, and is in no way related either to Hari- 
Bukhrai or to his family. He cannot, therefore, defeat our claim. 

JUDGMENT. 

Fulton, J. — The houses in dispute belonged to Harisukhrai, the 
husband of the deceased Ulas, who succeeded to them on his death. They 
are now claimed by the plaintiff, who is the nearest- relative, being the son 
■of the daughter of Harisukhrai’s father’s sister. 

[634] For the defendant it is contended that the plaintiff is not 
included in the list of persons entitled to inherit, but we think we must 
follow the principle laid down in Umaid Bahadur v. Udoi Chand (1) and 
hold that the plaintiff is a bandhu or bhinna gotra sapinda of Harisukhrai, 
and as such entitled to succeed on the death of Harisukhrai’s widow. 

The decision above referred to was, it is true, based only on the 
Mitakshara, but in regard to the succession of cognates there seems no 
difference in the rules laid down in the Mayukha [vide Mayukba, ch. IV, 
6. 8, pi. 22, and Mitakshara, ch. II, s. 6, pi. 1), which, as pointed out in 
Lallubhai v.Mankuvarhai (2), has on most questions of inheritance adopted 
the doctrines of the Mitakshara. At pp. 425 and 445 of the case just 
referred to, the learned Judges point ou6 how Nilkanbba has accepted 
Vijnyaneswara’s theory of sapinda relationship as arising from blood or 
'bodily connection rather than from sharing in common oblations. 

The remarks at p. 498 of West and Biibler’s Digest of the Hindu 
Law appear to question the correctness of the decisioii in Umaid Bahadur 
V. Udoi Chand that the intervention of two females in the line of descent 
is no bar to inheritance, but it seems that this doubt cannot now be 
-entertained ; for, as stated by Mr. Mayne in bis note to s. 472 of tbe 4th 
edition of bis Treatise on Hindu Law and Usage, tbe principle that 
saocession under tbe Mitakshara law depends upon propinquity, and not 
upon religious efficacy, has been settled by distinct rulings — Lallubhai v. 
Mankuvarbai (2) ; Lullubhoy v. Cassibai (3) ; Nallanna v. Ponnal (4) ; 
Ramia/ppa v. Arumugaih (5). Accepting this principle we can see no ground 
for rejecting the claim of the plaintiff who is within four degrees of the 
common ancestor who was the maternal grandfather of the plaintiff’s 
•mother (6). 

Mr. Branson for tbe appellant drew our attention to tbe case of 
Wiiiarangam v. Lakahman (7) to show that the property [638] inherited 


(8) 7 I. A. S13 


(1) 6 0. 119. (3) 2 B. 888. 

(4) 14 M. 149. (6) 17 M. 189. 

(6} Vida Tagore Xaw Leotarea, 1880, Baj Eamar Sarvadhikari. p. 701 
(718B.H.O.B.O.O;J. 344. 
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by Ulas from her husband became her stridhan in the larger sense in 
which the word is used, but assuming this to be the case, it does not 
appear that she could alienate it without sufficient cause, or that on her 
death it would descend otherwise than to her husband’s heirs. We 
confirm the decree with costs. 

Decree confirmed. 


19 B. 633. 

ORIGINAL CIVIL. 

Before Mr, Justice Bayley, Acting Chief Justice, and Mr. Justice Farran^ 


Bhawanji Harbhum iPlaintij^) v. Devji Punja {Defendant).* 

[28th September, 1894.] 


Stamp— Stamv Act 1 o/ 1879. 11 and 16 — Hundi — Execution — Time of execution — 

Stamp affixed and subsequently cancelled — Evidence — Practice. 

Where a hundi was written by the defendant and stamped by him with a one* 
anna stamp which was left uncancelled and the hundi was subsequently taken 
by him to the plaintifi's son who received it from him and at the time of receiving 
it oanoelled the stamp by writing the date across it. 

Beld that the hundi was duly stamped under ss. 10 and 16 of the Stamp Aot 
(1 of 1879) and was admissible in evidence. If at the time of delivery, which 
completed its legal character, the hundi was stamped, and if the cancellation 
took place at that time as part of the same transaction, it was sufficient. 

A deed is duly stamped if the stamp is affixed and cancelled at the time o{ 
execution, or if having been at any time previously affixed, it is cancelled at the 
time of execution. 

When applied to a document the term 'execution* means the last act or senes- 
of acts which completes it. It might be defioed as formal complelioh. The- 
contraot on a negotiable instrument until delivery is complete and revocable. 
Until delivery a hundi is not clothed with the essential characteristics of a 

negotiable instrument. 


[R., 3 0.C. 195 (198) ; U.B.R. (1907) (4th. Qr. Execution), Signing 5.] 

Case stated for the opinion of the High Court under a. 69 of th^ 
Presidency Sraall Cause Courts Act (XV of 1882) by C. W. Chitty, Chief 
Judge : — 

“ 1. This was a suit brought by the plaintiff to recover from the- 
defendant a sum of Rs. 914-2-9, the amount of principal and interest due 
on a hundi passed by the defendant to the plaintiff. 

“The suit was filed as a summary suit, but on the defendants- 
application be was granted leave to defend. 

“2. At the hearing the defendant admitted passing the 
the plaintiff, but pleaded no consideration, and denied liability I63»i 
on other grounds. He also put the plaintiff to the proof of the hwnd^r 
which be maintained was inadmissible in evidence as being not duly 
stamped. The hundi was made payable on demand, and, therefore,-, 
chargeable with duty of one anna. . 

“3. The was wholly written by the defendant. * 

mittedly written by him at his place of business on the 23rd April, loy ^ 
and at the time of writing, a one-anna adhesive stamp was affixeot^ 
not cancelled by him. The hundi was taken by him the same day W 
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how long after the execution does not appear) to the plaintiff’s sod, who 
received it. The plaintiff’s son subsequently wrote the English date in 
Gujarati character across the stamp. The plaintiff’s son stated in evidence 
that he did so in the defendant’s presence when the hundi was brought. 
I was not,: however, satisfied that this was so, and on the evidence should 
be disposed to hold that the cancellation by the plaintiff’s son was made 
at a subsequent date, probably for the purpose of this case. It was argued 
for the plaintiff that the time of execution of this hundi was not when the 
defendant wrote it, but when it was handed to the plaintiff’s son, but I 
was of opinion that the hundi must be taken as having been executed 
when defendant wrote it. 

4. Under these circumstances I was of opinion that the provisions 
of 3S. II and 16 of the Stamp Act (1 of 1879) had not been complied with ; 
that the docuDoent, therefore, must be deemed to be unstamped ; that under 
8. 34 the document was inadmissible in evidence ; and that the plaintiff’s 
suit must fail. 

“5. X accordingly gave judgment, dismissed the suit and certified 
Bs. 51 as the cost of the defendant’s counsel. As the plaintiff’s counsel 
bad requested me to state the case for the opinion of their Lordships, 1 
gave judgment contingent on such opinion. 

‘*6. The sole question will be whether, on the facts as stated, the 
hundi is admissible in evidence. 

“7. The plaintiff has deposited in Court Bs. 51 certified costs and 
Bs. 50 to meet the costs of reference.” 

[037] The following is a translation of the hundi, which was in 
Gujarati : — 

“ 23rd April, 1894. 

Peace and prosperity, at the good place the seaport town of Bombay, 
to Sba the most illustrious Dewji, son of Punjam, written from the seaport 
town of Bombay by Sba Dewji, son of Punjam, bis (salutations of) Johur 
do you be pleased to read ; to wit, from this place from the Bokbia Tbakur 
Bbawanji Harbhum Bs. 900, namely, nine hundred, have been received 
in full ; do you pay the same immediately on arrival of the hundi ; do you 
pay the same in the name of Cor) to Sba (a respectable person) on seeing 
his house, place of residence and abode ; the mark (is) this that 1 will 
write in the letter. Cbaitra Vadya 3rd of Samvat 1950, the day of the 
week Monday, own handwriting.” 

On the back was written : — 

“ The half being Es. 450. do you pay the double thereof; do you pay 
in all Bs. 900, namely, nine hundred in full. 


Es. 900. 


*' Sba Sbri Dewji, son of Punjam. 

Rvoitt-Carnao, for the plaintiff. — The hundi was duly stamped and 
should have been admitted in evidence. The time of its execution was 
tbs time at whioh it was delivered to the plaintiff by the defendant, and 
the plaintiff at that time cancelled the stamp which no doubt had been pre> 
TiOusly affixed. The plaintiff was the payee. It has never been decided 
tvCidtfaer a payee is entitled to affix and cancel a stamp, or to cancel a 
stdDDp Already affixed if it has been left unoancelled. Purther, I contend 
that the hundiU payable after sight and not on demand, and was, therefore, 
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admissible on paymeDt of a penaltv* Counsel referred to the Stamp Act 
(I of 1879). ss. id. 11, 16, 18. 44, 62. 

Inverarity, for the defendant. — “ Executed ” means “ signed.” Counael 
referred to the English Stamp Act, 33 and 34 Viet., o. 97, s. 54, cl, 2 ; 
a. 53, cl. 2 : Indian Stamp Act I of 1879, ss. 30, 31, 44 and 61 ; Balli v. 
Caramalli (1). 


OPINION. 

Earran, J. — The facts in this case are not found with sufficient 
precision to enable us to give a categorical answer to the question 
submitted to us. Although paragraph I of s. 11 of the Stamp Act provides 
that whoever affixes any adhesive stamp to any instrument chargeable 
with duty and which has been executed [ 638 ] shall when affixing such 
stamp, cancel the same;” we think that reading that paragraph in 
connection with paragraph 2 of the same section and with s. 16, it is a 
fulfilment of the requirements of the law if the stamp is affixed and 
cancelled at the time of execution, or if having been at any time previously 
affixed it is cancelled at the time of execution. 

The terms “executed” and “ execution” are defined in the English 
Stamp Act. (33 and 34 Viet., c. 97, s. 2) to mean, with reference to instru- 
ments not under seal, “ signed ” and “signature.” In the case of 
instruments under seal the terms are left to their ordinary signification. 

The Indian Stamp Act does not define them, probably because the 
practice of authenticating a document by signature is not so common in 
India as in England, and instruments are often (as in this case) completed 
without a formal signature at the end. The somewhat elastic term 
execution ” without definition is, therefore, employed. Now “ executed ” 
means completed (Wharton’s Law Lexicon, Title “Executed”). 

Execution ” is when applied to a document the last act or series of acts 
which completes it. It might be defined as formal completion. Thus 
execution of deeds is the signing, sealing and delivery of them in the 
presence of witnesses. Execution of a will includes attestation. In 
each class of instruments we have to consider when the instrument is 
formally complete. 

Now the contract on a negotiable instrument is until delivery incom- 
plete and revocable — Chapman v. Cottrell (2) ; Negotiable Instruments 
Act (XXVI of 1881). s. 46 ; Bills of Exchange Act, 1882, s. 21 (45 and 46 
Viet., 0 . 61). Until delivery a hundi is not clothed with the essential 
characteristics of a negotiable instrument. Accordingly we think that, if 
the instrument in question at the time of delivery (which formally com- 
pleted its legal character) was stamped, and if the cancellation of the stamp 
took place at that time as part of the same transaction, it will be sufficient. 
The cancellation of the stamp apparently should be done by the person 
affixing it ; but as it is a mere mechanical operation to prevent the stamp 
being used again, we think that it will be sufficient [639] if done by 
his directions, express or implied. Accordingly we do not consider that 
the cancellation of the stamp would be invalidated if done at the time of 
execution by the payee of the hundi with the authority of the dravjer- 
The circumstances stated by the learned Judge do not bring the case 
within the provisions of s. 44, to which we have been referred. That . 
section simply provides that the person to whom a bill of exchange or 



(1) 14 B. 102. (2) 84 L. J. Ex. 186. 
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promisaoi^ note chargeable with one-anna duty is presented unstamped 
for paymenti need not refuse payment on that account, but may affix a 
one-anna stamp thereto and cancel it and then make payment. The word 
payee ” in the marginal note is manifestly a clerical error for *' payer.” 
It is a curious anomaly (if it be so) that the promisor in the case of an 
Onstamped promissory note, who is the person who ought originally to 
have stamped it, should be at liberty to deduct the value of the stamp 
from the amount which he pays in discharge of his note. 

Wo answer the question of the learned Judge by sending him a copy 
of this judgment, which will enable him to dispose of the case before him. 
Plaintiff’s attorneys : Messrs. Edgelow and Gulabchand, 

Defendant’s attorneys : Messrs. Little d Co. 


19 B. 639. 

ORIGINAL CIVIL. 
Before Mr. Justice Candy, 


VlTHULDAS GoBER AND OTHERS {Plaintiffs) V. THE BoMBAY AND 

Persia Steam Navigation Gouva^'^ (Defendants),* 

[9th March. 1895.] 

Shivping—SeawoTthiness — Damage to goods by leakage while ship in dock— Bill of 
lading^Bxceplion, 

The plaiatifi’s goods were loaded in the defendaLtn’ steamer then lying in dock 
to be oairied trom Bombay to certain ports io Bast Africa. At the time of 
loading, the ship was apparently in a sound and seaworthy condition. Two days 
after the goods bad been put on board, and when the ship was still in dock, it 
sprung a leak, and the water came into the bold and damaged the plaintifis* 
goods. The ship was taken to the dry dock, the cargo was shifted, and the leak 
repaired. It appeared that the leak bad arisen from the fact that one of the plates 
of the ship bad been worn tbin in one particular spot, so that when the cargo was 
put on board and the [640] ship lay deeper in the water, the pressure became so 
great that a bole was made and the water rushed in. The plaintiffs sued the defend- 
ants for damages. The defendants pleaded (1) that the ship was in a seaworthy 
condition when the goods were put on board ; (2> that they were protected by tbe 
bill of lading which contained tbe following exception, vie., ''Accident, loss and 
damage from vermin, barratry, jettison, oollision, dre, machinery, boilers, steam 
and all tbe perils, dangers and accidents of tbe sea, rivers, land carriage and 
steam navigation of whatever nature and kind and accident, loss or damage from 
any aot, neglect or default whatsoever of the pilot, master or mariners or other 
servants of the Company or from auy deviation excepted.” 

Eeldt that tbe defendants were liable. While the ship was in dock it was not 
seaworthy, and the exception in tbe bill of lading did not limit the implied 
warranty of seaworthiness. 

Suit for damages. The plaint stated that tbe defendants in March, 
1893, oontraoted with the plaintiffs to convey on board tbeir steamship 
Mobile 632 packages of goods from Bombay to lobambane, Quilimane, 
and Delagoa Bay ; that the plaintiffs accordingly shipped tbe said goods 
and obtained bills of lading for some and mate’s receipts for others. 

Tbe plaint continued as follows : — 

** 3. Tbe said goods were loaded on board the S. S. Mobile at the 
Prince’s Dock, and on the 18th day of March, 1893, it was found that the 
said vessel was so unfit for the voyage and so unseawortby as to have 

~ ii - 

* Bait No. 540 of 1694. 

i27‘ 


1894 

Sep. 28. 

Original 

Civil. 

19 B. 635. 



19 Bom. 641 


INDIAN DECISIONS, NEW SERIES 


[Yol - 


1895 

march 9. 

Original 

Civil 

19 B. 639. 


sprung a leak and to have five feet of water in her hold, and it was dis- 
covered there was a large hole in the bottom of the said steamer. She was 
surveyed by the surveyors to the Port Trust, and the plaintiffs will rely on^ 
the report of the surveyors, copy whereof is annexed and marked C. 

“ 4. The plaintiffs say that the defendants did not supply a sea- 
worthy vessel or a vessel reasonably fit for the voyage, and by reason thereof 
the plaintiffs' goods were landed in a very damaged condition, and the 
defendants committed a breach of the contract they had made with the 
plaintiffs in respect of the said six hundred and thirty-two packages of 
goods. 

“ 5. The defendants thereafter declined to give the plaintiffs bills of 
lading for the goods, for which the plaintiffs held mate’s receipt, without 
prepayment of frieght, although the defendants admitted that some of the 
plaintiffs’ goods had been destroyed and the rest had been so damaged as 
to necessitate their sale by public auction by or at the instance of the 
defendants.” 


The plaintiffs alleged that they bad sustained damages to the amount 
of Bs. 2,684-1-6 and loss of interest on that amount to the extent of 
Rs. 1,000 which they claimed to recover from the defendants as well as 
the profits which they would have made if the goods had been safely 
carried to their destination. 


[641] The defendants denied their liability. They denied that they 
bad broken the contract or that they bad not supplied a reasonably 
seaworthy vessel. Their written statement contained the following 
paragraphs : — 

'*3. The defendants say that at the time the plaintiffs loaded their 
goods upon the said vessel she had no leak and was quite seaworthy. The 
defendants will rely upon the certificate of survey granted under Act VII 
of 1884 on the 29th October, 1892, in respect of the said vessel and upon 
the reports of the survey held upon the said vessel after the leak therein 
was discovered. 


” 4. The defendants say that under the condition contained in the 
bills of lading, subject to which the plaintiffs' goods were received on 
board the said vessel, the defendants are in no way responsible for the 
damage caused to the goods of the plaintiffs.” 

At the bearing the following issues were raised: — 


1. Whether the S. S. Mobile was unseaworthy as in the plaint alleged ? 

2. Whether, having regard to the conditions on which the plaintiffs 
goods were received on board the said steamship, the defendants are 
responsible for the damage to the said goods ? 

3. Whether the plaintiffs have suffered damages as in the plaint 
alleged, and if so to what amount? 

Cleary, Q.C., and Inverarity, for the plaintiffs. — They cited Carvers s 
Carriage by Sea. pp. 19, 22, 89 ; Kay on Shipping, p. 79 ; Hasaanbhoy v* 
The British India Steam Navigation Company (1) ; Steel v. State 
Steamship Company (2); Gilroy, Sons, and Co. v. Price and Go. (3/f 
Christie v. Trott (4). 


Lang (Advocate-General) Macpherson, for the defendants. They 
cited The Sovthgate (5) ; The Carron Park (6). 


(1) 13 B. 571. (2) 3 Ap. Oa. 72. (3) L.B. (1893) Ap. 0». 66. 

(4) 22 Law Times Rep. 101. (6) L.R. (1893) P. 329. (6) 16 P.D. 203. 
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JUDGMENT. 1895 

Candy, J. — The main facts are admitted. About 16th March, 1893, 
plaintifif shipped certain goods on board the defendant company’s S. S. nRiriMAT 
Mobile then lying in Prince's Dock. At that time the Mobile was appar- 
«ntly in a sound, seaworthy condition. On the 18th March, 1893, after 
plaintiff's packages had been loaded, the ship sprung a leak and a consi- 19 b 639 
•derable amount of [642] water came into the hold. 108 of the plaintiff’s 
packages were damaged by the water. The ship was at once taken into 
the Merewhether Dry Dock, the cargo was shifted, and the spot where the 
leak had occurred localised, and repaired. On 20bh March, 1893, the ship 
was taken back to Prince's Dock, and the damaged cargo taken out of 
ber. Plaintiff refused to have anything to do with his damaged packages, 
which, he says, the defendant company had contracted to safely convey 
to the ports to which they had been consigned. Eventually the saleable 
packages were sold by Ledbetter & Co., who paid plaintiff the sale proceeds, 
and now plaintiff seeks to recover the balance of the cost price of the 
packages, with Us. 1,000 as loss of profits. The figures in the particulars 
of the claim attached to the plaint are not disputed ; and if the defendant 
company are liable at all, then the amount claimed can fairly be awarded. 

The item of Rs. 1,000 would represent about 20 per cent, profit on the 
cost price of the goods, — not an excessive amount, all things being 
considered. 

The defendant company deny their liability on two grounds. First, 
they say that the ship was in a seaworthy condition when the goods were 
put on board. Secondly, they say that they are protected by the condi- 
tions in the bills of lading, the mate’s receipt also being subject to all 
conditions of company's bill of lading. 

As to the cause of the accident, both sides rely on the evidence of 
Captain Clark, the Marine Surveyor. He examined the ship directly 
after she sprung the leak on 18tb March, 1893, and found “a small hole, 

4^'x2" on examination. I found the leak to have been caused by the 

wearing away of the plate by some bard substance, probably a small metal 
bolt. The cause appears to be from chemical action. The wearing of the 
plate was quite local. After the whole of the cement had been cut out 
from between three floors, and the plates well tested, they were found to 
be perfectly sound.” I express no opinion myself as to the soundness of 
this theory. X am not competent to do so. As it is the only theory put 
forward in the case, and is apparently accepted by both sides, it must be 
accepted by the Court. It comes to this that, when the ship was built in 
1879, some bolt or other [648] hard substance must have been left loose 
i)etweeo the cement and plates of the ship, and that in the course of years, 
from this substance rolling and shifting backwards and forwards by every 
movement of the ship in a seaway, the plate of the ship bad been gradu- 
4 iUy worn thin in one particular spot, so that when on 16tb to 18tb March, 

1883, cargo was loaded, and the ship became deeper in the water, the 
.pressure became so strong that a hole was made and the water rushed in. 
iTbe defendant company point to the fact that in August, 1892, the ship 
was .examined by the plaintiff’s surveyors and the usual certificate granted 
,to last for twelve months, and that just before the cargo was put on board 
<tbe ship was overhauled by the soperintending engineer of the company 
In .the P. and O. Company’s dry dock, and everything was then all right. 

But In reality the ship was not sound. For there was one small spot in 

bad become so thin, that when the pr^ure of t^e water 
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increased, a bole was made in the side of the ship and the water rushed 
in. Even if the defect be termed latent, none the less there was such a 
defect as to make the ship unseaworthy. It would be absurd to call a 
ship seaworthy, when, though she appears seaworthy, one of her plates is 
at a particular spot so worn that the mere loading of cargo on board 
while in dock, thus sinking the ship deeper in the water, causes the water 
to force a hole and rush into the hold. 

It only remains then to consider whether the defendant company are 
protected by the conditions in their bill of lading. In my opinion they 
are not. The conditions are thus expressed : — 

’^Accident, loss and damage from vermin, barratry, jettison, collision, 
hre, macbinery, boilers, steam and all the perils, dangers and accidents of 
the sea, rivers, land carriage and steam navigation of whatever nature 
and kind and accident, loss or damage from any act, neglect or default 
whatsoever of the pilot, master or mariners, or other servants of the 
company, or from any diviation, excepted.” 

I cannot in these words find anything which excepts loss caused by 
an initial unsoaworthiness of the ship. The words “all the perils, 
dangers and accident of the sea .... of whatsoever nature and kind”^ 
will not suffice for that purpose. In Steel [ 644 ] V. State Line Steamship 

Company (1) the words were “ peril of the seas of whatever nature or 

kind soever, and however caused, excepted,” and it was held that there 
was nothing in these words qualifying the engagement in the bill of lading 
that the ship should be reasonably fit to perform the service for which 
she undertakes. Of course, as Lord Blackburn pointed out (p 89), “the 
shipowners might have stipulated, if they had so pleased (I known no 
law that would binder them), we will take the goods on board, but we 
shall not be responsible at all, though our ship is ever so unseaworthy; 
look out for yourselves ; if we put them on board a rotten ship, that is 
your look out ; you shall not have any remedy against us if we do. I say 
they might have so contracted, and perhaps in some cases they may 
actually so contract. I do not know.” And then Lord Blackburn went on 
to show that by tbe words in the bill of lading before him the shipowners 
had not so contracted. As was naturally to be expected, shipowners 
naturally took advantage of the hint thrown out by Lord Blackburn. The 
case of The Cargo ex Laertes (2) was a case in which special words were 
used in tbe bill of lading limiting liability on account of unseawortbiness. 

Butt, J., said (p. 190) : “ No doubt the ordinary rule is, that at the 
commencement of the voyage, there is an implied warranty that the ship 
is seaworthy, not that the owner will use his best endeavours to make her 
so, bub that she is in fact seaworthy, Tbe Laertes broke down from B 
latent defect, which I find as a fact could nob have been discovered by the 
exercise of any reasonable care on the part of the owners ; bub the 
in the shafting, which led to the breakdown, existed when the ship starts^ 
and, therefore, she was not seaworthy for the voyage. If the imphe® 
warranty existed, or was not limited by the contract in the bills of 
then the owners of the ‘ Laeries ’ would be liable." Then the learned 
Judge went on to show that the words in the bills of lading appliedi 
were intended to apply, as a limitation of tho original implied warrantyi 
and that they did in fact abrogate the warranty which would otherwise 
be implied. Had it not been for the express stipulation in the bills o 


(1) 3 Ap. Ca. 72. 


(2) 12 P. D. 1874 
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Company (1) would 

^}^Q Glenfruin (2) there were expreaa condifcioua 
K-^h ^ limitation of the original implied warranty. Evidence was 

SakTente ft- shaft of the ^?f.n/rmn broke in consequence 
^ explained the character of the manner of 

e dmg crank shafts, and showed that it was impossible to discover a latent 
flaw ID a shaft such as was the cause of the accident in this case. The 

f qiieations for decision (1) Was the break- 

down of the Olenfruin s shaft caused by unseaworthiness ? (1) Does the 

implied warranty of seaworthiness in the bill of lading amount to a 
contract by the shipowner that the ship (including her machinery) shall 
be, in fact, reasonably ht for the voyage, or only that due care shall be 
taken to make her so fit? (3) Was the warranty qualified, or were the 
s^powners otherwise exempted from liability, for the breaking of the 
shaft by the exceptions in the bill of lading? (which were almost 
Identical with the exceptions in the present case). The learned Judge 
found that (1) the shaft m question had been made by one of the best 
nrms, and after its completion it was impossible for that firm, or for the 
owners of the ship, to discover the flaw until it was laid bare by the 
breaking of the shaft. As a fact when the Glen/ruin started, the shaft 
was nob reasonably fit for the voyage ; in other words, the ship was un- 

seaworthy. The Judge said (2) On the second question lam, Ithink 

concluded by authority I have always understood the result of the cases 
from Lyon v. Mells (3} to Kopito^v. Wilson (4) to be that under his im- 
plied warranty of seaworthiness the shipowner contracts, nob merely that* 
be will do bis best to make the ship reasonably fit, but that she shall 
really be reasonably fib for the voyage. Had those cases left any doubt in 
my mind it would have been set at rest by the observations of some of the 
peers m the opinions they delivered in the case of Steel v. State Line 
Steamship Company (i).” The learned Judge was doubtless referring 
more particularly to the remarks of Lord Blackburn at pages 86 and 87 of 
the report. (3) On the third point the learned Judge held that the 
exception has no application to the case of [646] a ship which was 
UDse^orbhy at the time of sailing and the unseawortbiness of which was 
the efficient cause of the loss or damage. 

In the face of the above rulings, which clearly indicate the law on the 
^b] 60 fe, lb is unnecessary to quote other cases. The learned Advocate- 
General for the defendant company referred to The Carron Park (5) as 
showing that the term "voyage ” (which, by the way, does not occur in the 
bill of lading in the present case) included the period of time during which 
fche vessel was being loaded ; and he quoted The Southgate (6) as showing 
that damages resulting from the incursion of water into the ship whilst she 
had cargo in her, though she was still at her moorings and nob in motion 
was an accident of navigation.” The equitableneas of those decisions 
may well be admitted ; and if the goods are covered by the bill of lading 
from the time they are pub on board, and the reasonable mode of con- 
struing the ooobraot evidenced by a bill of lading is to hold the exceptions to 
be oo-exfcensive with the liability {Hassanbhoy Visram v. The British India 
Steam Na/oigatton Company (7) following Hongkong and Shanghai Bankina 
Corporation v. T. Baker (8)), then it is clear that in the pr^ent oasrtha 


(1) 8 Ap. Oa. 72. 

(4) 1 Q. B. D. 877, 
(7) 18 B. 671, 


(2) 10 P. D. 108. 

(6) 16 P. D. 208. 
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1893 defendant company by inviting plaintiff to ship bis goods on board their 

March 9. ship, and by giving him bills of lading, on the exceptions in which they 

rely, cannot plead that the implied warranty of seaworthiness which 

Original gave does nob extend to the period during which the ship was being 
Civil. loaded in the Prince’s Dock after tbe plaintiff’s goods had been put on 

— board. But 1 find as a fact that while the ship was in the Prince’s Dock 

19 B. 639. seaworthy, and that the exceptions in the bills of lading do 

not limit the implied warranty of seaworthiness. Therefore, the findings 
on the issue must be in the affirmative for the plaintiff. A judgment 
will be entered tor the plaintiff for the amount claimed, with all costs. 

Judgment for the plaintiff. 

Attorneys for plaintiff ; Messrs. Chalk, Walker and Smetham. 

Attorneys for defendant: Messrs. Craii'ford, Burder d Go. 
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[647] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice BayUy, 

Bai Motivahu {Original Defendant), Appellant v. BaI MaMDBAI 
(Original Plaintiff) AND KhimJI LaKHMIDAs {Original Defendant), 

Respondents.* [I5bh March, 1895. J 

jyUl-^Conslrtiction^Gift of residue of income of property “ to be used for the purpMM 
of A and B as trustees think proper ” — Gift to future children of testator's daughltf 
— Appooitment — Power of appointment by will given to daughter in case no children 
born — Donee's power to appoint limited to persons in existence at death of Ustator* 

Ooe Jetba Ludhaci, a Hiodxi inhabitant of Bombay, by his will directed that 
his immoveable property in Bombay should ba formed into a trust of which be 
appointed certain trustees- Out of the net income of the trust, the trustee! 
were to pay Rs. 50 to his wife Moti and his daughter Mamu for theirperacoal 
expenses, and the residue was “ to be used for tbe purposes of my wife Moti auo 
my daughter Mama and her obildren in such manner as my ^ 

proper.” Mamu was thirty years of age at the hearing of the suit and had n 
children. 

Held, that this was a gift of tbe residue of tbe net rents in equal 
Moti and Mamu, and that tbe survivor of them would be entitled during her me 
to tbe entirety of the said rents. , 

The testator further directed that after Mamu’s death the trust 
valid during tbe lifetime of her children (if any), and that afterwards the M 
such children should divide and receive the property. But if Mamu " 
obildren, then after tbe death of Mamu and Moti the trust should „jj| 

and the property was to be delivered to such person as Mamu might j 
appoint. 

Held (1) that the provision for the future obildren (if any) of Mama * 
under tbe ruling in the Tagore case. If any obildren should be born, fneq 
tion would arise as to what would beoome of the property ; ^ 

(2) that the direction that the property should be - delivered to such 
Mamu should by will appoint, was a valid direction, 
limitation that the person to whom Mamu appointed should be a P® 
existence at the death of the testator. 

Suit for admimsfcrafcioQ and construction of a will. Tfie 
(Mamubai) was the daughter of one Jetha Ludhani, a mndu ^ 

of Bombay, who died in November, 1869. leaving a large apaoo^ 
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moveable and immoveable property. He left a widow (fche defendaufc 
Mofeivahuy and the plaintiff Mamubai who was his only child, being the 
daughter of a predeceased wife. At the time of Jetha Ludhanrs death 
•the plaintiff was fourteen years [648] of age and had been married for two 
years to one Bhimji Bhanji. Up to the date of the hearing of this suit 
she had had no ohiidren. and she was than about thirty years of age. 
•She brought this suit for the construction of the will and for the admi- 
nistration of her father’s estate. 

By his will dated 18th October, 1869, Jetha Uudhani appointed 
■ tihe defendants (Dossa Morarji and Khimji Lakhmidas and his widow 
Motivahu) bis vakils and vakilatan ii.e., his executors and executrix), and 
‘{inter alia) he directed that his immoveable properties should be formed 
into a trust, of which he appointed certain trustees who were to collect 
the income, and after defraying expenses were out of the net income to 
pay a certain sum for the personal expenses of his wife Moti and his 
daughter Mamu. In case Mamu should have children, the trust should 
stand valid during their lifetime and " afterwards" the property was 
'to be distributed among their heirs. If, however, Mamu should have 
no children, then the trust was to become void, and the property was to 
go as Mamu should by her will appoint. 

A later clause (the 18th) of the will specified the manner in which 
the property should be divided among Mamu’s children, and provided that, 
df she had no children, the property should be expended in the dharam in 
the testator’s name, or if the law would permit, that the property should 
go as Mamu should by her will appoint. 

The following are the material clauses of the will: — 

The vakils and vakilatan therein appointed by me and mentioned 
•below are unanimously bo carry on, in the event of my death which 
may God forbid, the management of the whole of my ready cash (landed) 
‘estate’ and property agreeably to the particulars mentioned below. 
The particulars thereof are (as follows) : — 

“ 1. Should my death may take place, which may God forbid, I 
have appointed Tbakar Khimji Lakhmidas and Thakar Dossa Morarji my 
vakils and my wife Vow Motivahu vakilatan, three persons jointly. They 
are bo carry on the whole management as * executors’ and ' executrix’ 
agreeably to what I have written." 

7. Agreeably to what is written above the whole of the money 
which I have resolved to be paid or expended on account of the ' legacies’ 
and for the expenses of my funeral ceremonies for twelve months and on 
account of the sadavarat and for other dharam (religious or charitable 
purposes) according tc the above particulars is to be paid out of my funds 
in ready cash, but whatever my (landed) 'estate,' that is, immoveable 
property, there is not to be touched by my vakils or vakilatan for these 
purposes, but after my death shall have taken place a 'trust deed’ is to be 
made as [649] soon as practicable of my garden dwelling-house, rope-walk 
warehouses (or gardens), houses, stables, lands and whatever other immove- 
able property that Is (landed) ‘estate’ there is belonging to mo in fche island 
of Bombay, and the whole Is to be invested in a 'trust.' As to the trustees 
thereof, my two vakils and vakilatan and in conjunction with them my 
friend Seth Thakar KhataoMakanji, (4) four persons, jointly are duly to 
become trustees* four in number, are to oolleot the income of the whole 
property, and. aftw deducting therefrom the expenses connected therewith, 
Qioney is to be paid out of the net income, whatever it may amount to, for 
•the pereonal expenses of my wife Motivahu and my daughter Mamu and 
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for the children of my daughter Mamu after her death agreeably to the 
fourteenth and fifteenth clauses of this ‘will,’ and after paying the same 
whatever income may remain is to be used for the purposes of- my wife 
Motivahu and my daughter Mamu and her children in such manner as my 
‘ trustees’ think proper. 

”8. In the 7th clause mentioned above it is resolved to invest the 
whole of my immoveable property in ‘ trust ’ and to colieet the income 
thereof ; but the trustees are nob to demand any rent for the place out of 
my property wdiich may be used as a residence for my family, and should 
any of the ‘ trustees’ depart this life, the surviving ‘ trustees’ are to appoint 
another ‘ trustee,’ and after the death of my daughter Mamu should there 
be any children born of the womb of my daughter this ‘ trust’ is to stand 
valid during the lifetime of such children. Afterwards the heirs of the 
said children are duly to apportion and receive this property. Bub should 
there he no children born of the womb of my daughter Mamu, then after 
the death of Mamu and my wife Motivahu this ‘ trust’ is to become void, 
and this property is to be delivered to such persons as my daughter Mamu 
may direct it to be delivered to by making her will. 

“13. For the purpose of defraying the expenses of my house and of 
the worship of the Tbakur (God) in my house, Hs. 750, namely seven 
hundred and fifty, are to be paid every mouth to my wife Motivahu out of 
my fund in x'eady cash, and they are to be caused to be defrayed (by her), 
and should Motivahu be nob fit to defray the expenses in a decent and 
respectable manner and with economy, then my abovenamed other vakils 
are to defray them with their own bands. 

“ 14. To my wife Vow Motivahu Rs. 50, namely fifty, are to be paid 
every month for (her) personal expenses out of my trust fund mentioned in 
the 7th clause written above, and should my wife not conduct herself inr 
conformity with my credit and respectability and according to the direc- 
tions of my above-mentioned other vakils, not even a single cent is to be 
paid (to her) for her personal expenses. 

“ 15. To my daughter Bai Mamu Rs. 50, namely fifty, are to be paid 
every month for (her) personal expenses out of my trust’ fund mentioned in 
the 7th clause written above, and besides that should any expenses have 
tobe defrayed on account of my daughter Mamu or her children, or should 
any expense be required to be defrayed on any special occasion, my vakus 
and vakilatan are duly to pay for the same according to my respectability 
at the request of my daughter Mamu out of the income of my fund m 

ready cash. , . ^ 

" 16. After receiving (and) paying my claims and debts and legacies 

nothing is to be expended and paid out of my principal amount that may 
remain in ready cash. [650] Out of the amount that may remain in 

ready cash out of the interest (and) out of the profits of the trade an 

makadam's business after deducting the loss as therefrom (i e./ ont o 
net surplus that may remain every year the abovementioned house expans 
and the expenses connected with my daughter Mamu and her children an 
the expenses of the worship of the Tbakur (God) in my house are to 
defrayed. After defraying these expenses, as to the surplus tha m 
remain m addition to the principal, my vakils and vakilatan are 
to make such religious charities out of the same in my name as they 
deem proper. ^ 

“ 17. No person connected with the parents of my wife Motiva u ^ 
with their party is to be employed in my house for service or tradei 
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should any be employed, the amount of the personal expenses of mv wife 
Jilobivahu and the house expense and the payment of a single cent out of 
my income whatever are to be stopped. The authority respecting the 
same appertains to my abovementioned remaining vakils. 

18. After receiving my claims and paying (my) debts and after 
paying the legacies and making the expenses whatever funds in ready 
cash belonging to me may remain are to be apportioned and distributed 
m the manner stated below among the children born of the womb of my 
daughter Bai Mamubai after the lifetime of my daughter Mamu and mv 
wife Motivahu. The particulars thereof are as follows : 

■p o nnn daughter be born of the womb of Mamu 

Bs. 2.000, namely two thousand, are to be paid to each of the daughters 
on their attaining the age of (18) eighteen. 

(2^ To as many sons as there may be, my remaiuing property is to 
be apportioned and distributed in equal shares after their attaining the 
age of twenty-one years. 

(3) Should there be no son or sons or should there be no childern 
born of the loins of the son, the daughter or daughters or their children 
are to apportion and receive the same in equal shares. According to these 
particulars and agreeably to what is written above my property is to be 
apportioned and distributed, and should no child be born of the womb of 
my daughter Mamu, which may God forbid, in that event on the death of 
my wife Motivahu and of my daughter Bai Mamu taking place my immove- 
able property is to be expended on such good dkaram (religious or charitable 
works) in my name as may continue as long as the moon last, and should 
it appear that any one would prevent this property from being given away 
for dharam (religious or charitable purposes) by reason of the rules of the 
Sirkar, the same is to be given to such person as my daughter Mamu may 
direct it to be given to by making her will. 

“ 19. There are my own and my wife Vow Motivahu’s ornaments, 
jewels set with stones and of pearls, gold and silver. Nothing is to be 
given out of them to any one, and these ornaments also are to be appor- 
tioned and distributed in equal shares to the sons of my daughter Bai 
Mamu, if any be born of her womb, agreeably to what is stated in the 18th 
clause on (their) attaining the age of twenty-one years, and should no 
child be born of the womb of my daughter Bai Mamubai, which may God 
forbid, in that event after the decease of my wife Motivahu and of my 
daughter Bai Mamu shall have taken place, these ornaments and jewels or 
the money realized therefrom are to be expended in the same manner as 
my ready cash or moveable property for some good dharam (religious or 
charitable purpose) in my name that may continue as long as the moon 
lasts, or should (any one) prevent the money from being given away in this 
£681 J manner for cZftaram (religious or charitable purposes) by reason of 
any rule of the Sirkar, the same is to be given to such persons as my 
daughter Mama may direct it to be given to by making her will. 

20. My above-mentioned vakils and vakilatan are to consult and 
take advice on every occasion of my friend Seth Thakar Khatao Makanii 
and Seth Munoherji Framji Camaji and Seth Sorabji Sbapurji Bengali 

making (3) three persons, respecting the management of my will and mv 

vakils and vakilatan arc to act agreeably to the advice which thev mav 

obtain : and should my vakils and vakilatan not act agreeably to the terms 

of my Will, my three friends can compel my vakils and vakilatan to act 
agreeably thereto. 
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*' Accordiag to these particulars I have o£ my free will (and) pleasure 
and in my sound sense (and J understanding made this day this my last! 

‘ will ’ or testamentary writing which is to be agreed to by me and my c: 
heirs and representatives. All the ' will* and testamentary writing which' 
I have or may have made previous to this are null (and) void. — Bombay, 
Samvat 1925, Aso sood the 13th, the day of the week Monday the 
18th day of October in the English year 1869.” 

The case was referred to the Commissioner to take accounts. He: 
made his report on 7th October, 1890. No objection was taken to it, and 
by consent it was confirmed. The testator’s property amounted in all/ 
to about seven lakhs of rupees. 

The case now came before the Court for further directions and for the 
construction of the will. 

Latham (Advocate-General) and B. Tyahji, for the plaintiff (Mamubai). 
— As to els. 7 and 8, they cited Theobald on Wills (3rd Ed.)., p. 352. 
A gift to be at the disposal of A by will or otherwise is a gift to A — 
Bohinson v. Dusgate (1) ; Bixon v. Oliver (2). There is no gift over — 
Bradly v. Westcotti^). The plaintiff^takes even if she does not exercise the. 
power of appointment. If the plaintiff has a child, the alternative gift 
would be bad — Theobald, p. 406; Miles v. Harford iA)\ Moneyv&nny 
I)ering(^)\ Evers v. Challis (6/ ; Crompe v. Barroio{l) ; Be Thatcher's 
TrMsis(8) ; Kumar Tarakeswar v. Kumar Shoshi Shikkareswar (9). 

A general power is really a gift to the donee. The subject of the power- 
becomes the property of the donee if he exercises the £652] power — Theo-. 
bald, p. 410; Baus v. Jackson (10) ; Williams’ Personal Property, p. 443* 

Maepherson and Lang, for the defendant Motivahu. — English law doeSi 
not apply. We can only have regard to the words of the will and the^ 
power of the testator as limited by authority and by the general Hindu t 
law. The last provision in paragraph 7 is bad — Manjammav. Padmana-. 
bhayya (11) ; Mayne's Hindu Law, s. 354. As to cl. 8, the power given 
to plaintiff Mamu is bad by Hindu law. If not it is void as depending 
on a void gift. English rulings do not apply. The law of Hindu wills is 
the Hindu law of gifts. Mamu had no such control over the property as 
to enable her to give it : Mayne's Hindu Law, s. 380. The testator meant- 
to give Mamu a power to give it by her will. A Hindu cannot give that 
in which in his lifetime he had no interest. There is an absence of 
authority on the point, and that fact is in our favour. Such a power 
has never been known to Hindu Law. The testator certainly never 
contemplated doing that which he can only be allowed to do by applying 
technical English rulings to the case. The rules on the Succession Act 
(X of 18651 do not apply to Hindus. Next, if the power was given, it is 
void — Kumar Tarakeswar v. Kumar Shoshi Shikhareswar (9). 


JUDGMENT. 

Farran, J. — This was an administration suit to administer the 
estate left by the testator Thacker Jetha Ludhani and for the construction 
of his will. A decretal order was made, referring it to the Gommissione 
to take certain administration accounts. The Commissioner * 

report on the 4th October, 1890. No objections were taken to it and it ^ 


(1) 2 Vern. 181, 

(4) 12 Ch.D. 691 (703). 
(6) 7 H.L. Ca. 531, 

(9) lOI.A. 51 (60). 


(2) 13 Ves. 108. (3) 13 Ves. 445. 

(5) 2 DeG. M. and G. 145-180. 

(7) 4 Ves. 681. (8) 26 Beav. 365. 

(10) 29 Cb. D. 621. (11) 12 M. 393, 
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confirmed by consent on the 25bh November, 1890. It only remained to 
construe the will and to give directions to the executors as to the future 
.mode of dealing with the residue of the estate. This matter was argued 
before me on the same day, and I took time to consider my decision. 

By the 7th clause of his will the testator directed that all his immove- 
able property in Bombay should be formed into a trust, of which the 
defendant and one Thacker Khatao Makanji were to [653] be the trustees. 

And these trustees are to collect the income of the whole property, and 
after deducting therefrom the expenses connected therewith, money is to 
be paid out of the net income, whatever it may amount to, for the personal 
expenses of my wife Motivahu and my daughter Mamu after her death 
agreeably to the 14th and 15th clauses of this will, and after paying the 
same whatever income may remain is to be used for the purposes of my 
wife Motivahu and my daughter Mamu and her children in such manner 
as my trustees think proper.’* 

The 8th clause directed that, if Mamu should have children, the trust 
should stand valid during their lifetime, and the trust property should 
then be apportioned amongst their heirs. It then proceeded : “ Bub 
should there be no children born of the womb of my daughter Mam u, 
then after the death of Mamu and my wife Motivahu this trust is to 
become void, and the property is to be delivered to such persons as my 
daughter Mamu may direct it to be delivered to by making her will.” 

I first deal with the income in the lifetime of the ladies. The net 
income of the “ trust ” to be created during the joint lives of Motivahu 
and Mamu is to be apnlied first in paying Hs. 50, referred to in els. 14 and 
15, to Motivahu and Mamu each for tboir personal expenses, and then the 
residue thereof is to be used for the purposes of Motivahu and Mamu and 
her children in such manner as the trustees think proper. This seems to 
■ me to amount in effect to a gift of the residue for the use of Motivahu and 
Mamu, and 1 think that they are entitled to it in equal proportions. The 
testator no doubt contemplated that the trustees should control the 
manner of the expenditure, but that is one of those directions which cannot 
be given effect bo, when the income of the fund is absolutely given : 
Succession Act (X of 1865), s. 125. There is, therefore, no practical 
distinction between the Es. 50 and the rest of the income of this fund. 
Motivahu and Mamu will be entitled to the income of the fund in equal 
shares daring their joint lives, and the survivor will take the whole for 
her lifetime. 

The plaintiff has no children and she is said to be about thirty. It 
is admitted that the provision for the future children of [654] Mamu (if 
any) must fail under the ruling in the Tagore case. If any should be born, 
. thia admission would not be binding on them. I cannot decide what would 

become of the property in that event. 

In the event of no children being born of Mamu, the testator has 
directed that the property is to be delivered to such persons as bis daughter 
may direct it to be delivered to, by making her will. The question 
arises, whether that is a valid direction having regard to the ruling in the 
Tagore case. 

I endeavour to put myself in the position of the testator, a Hindu, to 
ascertain wbat be meant. .He manifestly desired to make adequate 
provision for his wife Motivahu for her life while keeping a watchful con* 
trolover her. See ols. 13, 14, 17. and 7. He manifestly desired that she 
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1895 should nofc be his heiress. Mamu, subject fco the provision for Mofcivahu 
Maech 15. and Mamu’s obildreQ, he wished fco inherit after him. He contemplates 

Mamu surviving Mofcivahu, and then the trust being kept up for her 
Original a,nd her children. Failing children of Mamu he wished that Mamu 
Civil, should do whafc she pleased with the property, and it is fco emphasise 
19 B ~647 ^ think thafc he says she is to direct to whom it is fco be given 

* * by making her will. Subjecfc fco Motivahu’s interest she is fco enjoy it in 

her lifetime and after her death she is to will it away. This is fco all intents 
and purposes an absolute gift to her. The intention of the testator is, I 
think, sufficiently plain, though ife may fail if Mamu should nofc give the 
requisite directions by her will. He has nofc contemplated her nofc doing so. 

If I am correct in this view, the gift does nofc offend against the rule 
in the Tagore case. The persons fco whom the property is given take ife 
from Mamu and nofc from the testator. Mamu became the owner. Courts 
in England have viewed similar wills in this light. The cases are collected 
in Theobald on Wills (3rd Ed.), p. 352. Bobinson v. Dusgate (1) ; Mixon 
v. Oliver (2 » are cases very like the present. If I am in error in ascertaining 
the wishes of the tesfcafcor from the words which he has used, I err in 
good company. When there is, as here, no gift over on failure fco [65S] 
exercise the power, it is difficult to interpret the will in any other sense 
than this, — thafc the tesfcafcor when penning his intention expressed the 
incidents of an absolute gift instead of making an absolute gift in the more 
simple form and omitted fco specify some of them. 

The next clause fco be considered is the 13fch. The meaning of this 
clause is that Mofcivahu is fco receive Rs. 750 ner month to keep the house 
and fco defray the worship of the Thakur. Mamu, no doubt the testator 
expected, would live with her, but, if she withdraws herself, the fcestafcorhas 
made no provision for that I should be making a new will for the testator 
and altering his expressed intention if I were fco allocate any part of this 
sum fco Mamu. If Mamu returns fco the house, and Mofcivahu does nofc 
properly expend the money on the household expenses, the executors have 
the power themselves fco expend them with their own hands. 

As to cl. 15, it is sufficient to say that only Rs. 50 per mensem are 
payable out of the income of the trust created by els, 7 and 8. The other 
expenditure there directed is fro be made oufc of the general fund. This 
general fund is thafc specified in cl. 16. The capital is nofc to be trenched 
upon. Oufc of the balance of the income the executor can make payments 
for religious charity. The bequest is allowable as the translation runs, 
and even if the word dharam only is used in the original, fche parties wifi 
hardly dispute ifc, as it is only the surplus income out of which the 
expenditure can be made. 

For fche reason already given I cannot positively decide on the 
invalidifcy of the provisions in cl. 18. If children should be bom, my 
decision would not bind them. 

The 18th clause contains an alternative gift of fche property there 
described fco dharam or failing that to such person as Mamu msy 
direct by making her will. The whole gift, however, would fail on both 
branches if Mamu should have a child. Failing such child the aUernafcive 
gift comes into play. The alfeernafcive gift to dharam fails for vagueness, 
but: effect will be given to the valid one. See the cases collected m 
Theobald, p. 406 (3rd Ed.). [ 656 ] My decision on cl. 8 governs the gift 
Mamu expressed’in^the same words in ol. 18. 

(1) a Vern. 181. (3) 13 V-ea. 108* 
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I do not think that cl. 19 raises a question of election. Motivahu’s 1895 
stridhan ornament would not, I think, be properly treated as falling within March 15. 
the clause if there were other ornaments which she wore and of which the 
testator had power to dispose. If the point is insisted on by the plainfcitf, ORIGINAL 
I must have some evidence before me. OlVIL. 

I may probably have overlooked some minor points. If so, the case 
bad better beset down again, or they can be dealt with when the minutes * 

of the decree, which will have to be spoken to, are being settled. Costs 
of all parties will come out of the estate. 

The defendant Motivahu appealed. 

Lang (Advocate General) and Macpherson appeared for the appellant. 

Inverarity and Macleod for the respondent. 

The authorities cited in the lower Court were relied on, and reference 
was made to ss. 103, 125 of the Succession Act (X of 1865) ; Mayne’s 
Hindu Law, ss, 364, 354 ; Javerbai v. Kablibaiil ) ; Krishnanath v. 
Atmarami2). 

The appeal Court (Sargent, C. J,. and Bayley, J.) confirmed the 
decree of Farran, J., with a slight variation. The following was the 
material part of the decree. The words in italics were added by the 
appeal Court, thus limiting the class to which Mamu might appoint the 
property to persons in existence at the death of the testator : — 

“ And this Court doth further declare that according to the true con- 
struction of the said will subject to the payment of the sum of Rs. 50 per 
month to the defendant Motivahu directed by the 14tb para, of the said 
will and of the sum of Rs. 50 per month to the plaintiff Mamubai directed 
by the 15th para, of the said will to be paid respectively, tbe plaintiff 
Mamubai and the defendant Motivahu are during their joint lives entitled 
in equal shares to tbe net rents of tbe said immoveable properties, and 
that the survivor of them will be entitled during her life to the entirety of 
the said net rents. And this Court doth further order that the said 
trustees do divide and pay tbe said net rents accordingly, and in ease of 
dispute this Court doth order that it be referred to Charles Edward Fox, 

Esquire, the Commissioner of the Honourable Court [657] for taking 
accounts, to ascertain what amount is now payable to tbe plaintiff 
Mamubai and to tbe defendant Motivahu respectively in respect of 
such net rents having regard to the sums (if any) already paid to them res- 
pectively on account of such net rents. And this Court doth further declare 
that the gift contained in para. 8 of tbe said will to such person in existence 
at death of testator as the plaintiff Mamubai may direct by her will is valid, 
but this Court cannot and doth not determine upon whom the property 
referred to m tbe said 8th clause will devolve in case the plaintiff Mamubai 
shall die without making or leaving a will. And this Court doth further 
declare that this order shall not prejudice the issue, if any, of the plaintiff 
Mamubai who may be bora hereafter. And this Court doth further declare 
that according to the true oonstruotion of the said will the plaintiff Mamubai 
is entitled to reside with the defendant Motivahu and to have her household 
expenses conjointly with those of tbe defendant Motivahu paid out of the 
Bs. 750 per month by the 13tb para, of the said will directed to be paid, 
bat this Court doth farther declare that tbe testator has made uo provision 
in his will, so far as the said payment of Rs. 750 is concerned, for tbe 
plaintiff in tbe event of her withdrawing herself from tbe testator’s family 
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house. And this Court doth further declare that according . to the true* 
construction of para. 15 of the said will the sums by that para, directed to- 
be paid other than Bs. 50 per month to the plaintiff Mamubai are 
properly payable out of the income of the said testator’s general estate after 
payment thereout of the said sum of Rs. 750 per month to the defendant 
Motivabu as directed by the 13th para, of the said will. And this Court 
doth further declare that Goveroment promissory loan notes of the nominal' 
value of Bs. 36,300 and the house mentioned in the 2nd schedule hereto 
have been set apart by the executors and executrix of the testator out of 
his estate for maintaining the sadavarats mentioned in paras.3, 4 and 5 of 
the said will. And this Court doth further declare that the alternative gift 
to charity in the 18th para, of the said will purported to be made is void 
for uncertainty, but that the gift in the same para, to such person in 
existence at death of testator as the plaintiff Mamubai may direct by her 
will is valid. And this Court doth further declare that para. 19 of the said 
will raises no question of election on the part of the defendant Motivahu. 
And this Court doth further order that the costs of all parties to the suit 
when taxed as between attorney and client and noted in the margin hereof 
be paid out of the testator’s estate. And this Court doth reserve further 
consideration and liberty to parties to apply as there may be occasion.” 

Attorneys for the plaintiffs : — Messrs. Brown and Moir. 

Attorneys for the defendant (Motivahu). — Messrs. Thakurd&Sr 
Dharamsi and Cama. 


19 B. 658. 

[658] APPELLATE CIVIL. 

Before Mr. Justice Farran and Mr . Justice Gandy . 


Raji Jadav (Original Defendant), Appellant v. BaI MathtjRA 
AND OTHERS (Original Plaintiffs), Respondents* 

[21st August, 1894.] 

Hindu law — Adoption — Only son. 

The adoption of a person who at the time of bis adoption is an only soDi.u^ 
invalid. The fact the other sons are afterwards born to. his parents, does not 
validate his adoption. 


First appeal from the decision of Bao Bahadur Lalshankar 
Shankar, First Class Subordinate Judge of Ahmedabad. 

The plaintiff Bai Mathura was the mother of one Jadav Sobharamr 
who died on the 16th June, 1879. He left a widow Lalita, who was then 
pregnant. She subsequently gave birth to a son, who died the day after 
birth. 

On the 7th April, 1890, Lalita adopted the first defendant Kaijii *■ 
minor, who was then the only son of one Nahalohand Mohanlal and whose 


mother was then pregnant. 

Lalita died on the 8th April, 1890, and on her death Bai Mathor®- 
brought the present suit to establish her right to, and recover possession 
of, the property left by her deceased son Jadav Sobharam and 
declaration that the adoption of Baiji and a will alleged to have beo® 
made by Lalita were invalid. 
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The defendant Baiji pleaded that the adoption was legal ; that his 
mother, who was pregnant at the time of adoption, had afterwards given 
birth to a son who was sdil alive, and that the will and a deed of adoption 
executed by Lallta were valid, &c. 

The Subordinate Judge found that the adoption of Baiji, who was the 
only son at the time of adoption, was invalid ; that the will relied on by 
the defendants was genuine, but that it gave no property to the minor 
defendant, and that the plaintiff was entitled to the property. 

The defendants appealed. Pending appeal, the plaintiff Bai Mathura 
having died, her daughters were joined as respondents. 

[689] Branson with Nagindas T. Marphatia, for the appellants (de- 
fendants). — The Judge was wrong in holding that the adoption of Baiji 
was the adoption of an only son. Baiji's mother was pregnant at the 
time of the adoption and she gave birth to a son who is living. Therefore, 
Baiji was not the only son of bis parents, and his adoption cannot be 
impeached on that ground. Various adoptions of this kind have taken 
place, and they have not been set aside. The adoption of an only son has 
been upheld by the Allahabad High Court — Beni Prasad v. Hardai 
Bibi (1). 

Inverarity with Gokuldas E, Parekk, for the respondent (plaintiff). — 
Baiji had no brother in existence at the time of his adoption. The 
fact that his mother subsequently gave birth to a son cannot make the 
adoption valid, which was invalid when it was made. It was an accident 
that Baiji’s mother subsequently gave birth to a son and not to a daughter. 
Though Baiji’s mother was pregnant at the time of the adoption, and 
afterwards gave birth to a son, still Baiji was none the less an only son 
at the time of the adoption. The adoption of an only son is invalid — 
Waman Baghupati v. Krishnaji (2) ; Lakshinappa v. Bamava (3) ; Ilan- 
manta v. Bhimacharya (4) ; Nagabhushanam v. Sheshammaguru (5). 
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JUDGMENT. 

Fakban, J. — Although we may be permitted to doubt whether the 
judgment in Lakshmappa v. Ramava iS), which most probably formed 
the basis of the Full Bench decision in Appeal No. 1 of 1879. followed by 
the Full Bench in Waman Bagupati v. Krishnaji (2), took sufficiently into 
account the altered sense of the Hindu community evinced by the 
frequency of the adoption of only sons, we are bound to follow the Full 
Bench decision (unless the Privy Council has other wise decided) to its 
logical conclusion. It decides that the adoption of an only eon is invalid, 
inasmuch as such an adoption contravenes the directions in the ancient 
text against the giving or accepting an only son in adoption. Having 
regard to the decisions in Nagabhushanam v. Seshammaguru (5) and 
Sanmanta Ramchandra v. Bhimacharya (4), wo must hold that the 
defendant Baiji was an [660] only son at the time of his adoption, which 
udoptioD waSt therefore, (if it took place, as to which the Subordinate 
Oourt^bas recorded no finding) invalid. To bold otherwise would be 
without warrant derived from the texts to graft an anomalous exception 
upon an established general rule. We must, therefore, confirm the finding 
of the Subordinate Judge on the first issue. (The rest of the judgment 
Is not material to this report). 

Decree substituted. 


U) 14 A. 67. 
(4) 13 B, 106. 
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APPELLATE CIVIL. 

Before Mr. Justice Farran and Mr. Justice Candy. 


Balaji Nabatan Patvardhan {Original Defendant), Appellant w. 
Eamchandra Govind Kanade {Original PlaintijJ), 
Respondent.^ [22nd August, 1894.] 

Receiver^ Duties and liability of— Civil Procedure Code {Act XIV of 1882). s. 503. 

A receiver appointed under s. 503 of the Civil Procedure Code (Act XIV of 
1882) to collect the rents of an estate, is bound to make good a loss caused to it 
by a breach of his duties. 

A receiver is not justi6ed in delegating or entrusting to another a duty 
entrusted to him by the Court. He should in all important matters apply for 
and obtain the direction of the Judge who appoints him, 

A receiver is entitled to his costs, charges and expenses properly incurred in 
the discharge of bis duties. 

[R., 5 C.W.N. 223 ; 19 Ind. Cas. 920 = 6 S.L.R. 286 ; 61 P.L.R. 1902,] 

Appeal from the decision of Eao Bahadur Cbunilal Maneklal* 
First Class Subordinate Judge of Poona, in suit No. 442 of 1891. 

The defendant, a karkun in the First Class Subordinate Judge’s 
Court at Poona, was appointed a receiver under s. 503 of the Code of 
Civil Procedure (Act XIV of 1832) in suit No. 315 of 1887, to collect the 
rents of an estate consisting of moveable and immoveable property. He 
employed three successive karkuns and left to each of them the absolute 
and uncontrolled management of the estate and the custody of its funds 
without obtaining any security from them. One of the karkuns made 
use of the whole [661] of the collected funds for his own purposes and! 
destroyed or manipulated the accounts, and after nearly four years' 
management the receiver handed over the immoveable property and four 
pies to the plaintiff, who had been appointed administrator, on the 
termination of the suit, under s. 9 of Reg. VIII of 1827. He produced no 
accounts. 

The District Judge, on the report of the administrator, sanctioned 
the institution of the present suit. Plaintiff thereupon sued for an account 
from 8th September, 1887, to 30th September, 1891, and to recover what 
might be found duo to the estate upon taking such account, with interest 
at 9 per cent, from date of suit, alleging that he found that owing to 
mismanagement a great deal of damage had been done to the estate. 
There was no dispute as to the immoveable property, the whole of it 
having been safely delivered over to the plaintiff. 

The defendant pleaded {inter alia) that full powers had been conferred 
on him by his appointment as receiver ; that he acted hona fide in the 
selection of his karkuns ; that it was impossible to manage the estatCi 
which was situate in three districts, without the assistance of karkunSp 
and that he was not responsible for the karkuns’ negligence or fraud. r 

The Subordinate Judge found that the defendant had no power to 
delegate his authority as a receiver, and that he was liable for the property 
misappropriated by his clerks. He, therefore, appointed a commissioner 
for taking accounts and ordered local investigation according to oerta® 
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'directions. Tbe defendant failed to render an account to the commis- 
sioner. The Judge, therefore, accepted the accounts produced by tbe 
plaintiff as correct, and passed a decree according to those accounts, 
awarding to the plaintiff Es. 5,894-8-9 with costs. 

Tbe defendant preferred an appeal. 

Ganesk K. Deshmukh, for the appellant (defendant). 

Mahadeo G. Apte, for the respondent (plaintiff). 

JUDGMENT. 

Farran, J. — The defendant in this case, who is a receiver appoint- 
ed under s. 503 of the Code to collect tbe rents of an estate consisting of 
house property and land, has entirely [662] misapprehended his position 
and duties, and the estate entrusted to bis care has thereby suffered 
considerable loss. His duty, whether he employed a karkun or not, was 
himself to receive the rents as they were from time to time collected on 
his behalf, if he did not himself recover them, and keep them under his own 
control in a bank to a separate account or in some other secure place of 
deposit, and to pay out such sums as from time to time might be required 
for current expenses and repairs, and personally or by a karkun to keep 
correct and accurate accounts of the receipts from and expenditure upon 
the estate, obtaining vouchers for all, other than petty, sums paid. That 
duty entrusted to him by the Court as its selected and trusted officer, be 
was not justified in delegating or entrusting to another. Having done so, 
and thereby caused loss to tbe estate, be is bound to make it good. 

In all important matters, the receiver should apply for and obtain 
the direction of the Judge who appoints him. On the other hand, a 
receiver is entitled to his costs, charges and expenses properly incurred 
in the discharge of his duties. Tbe question whether these include tbe 
assistance of a karkun depends (if the terms of the order appointing him 
are silent upon the subject) upon tbe nature of the estate, and must be 
determined in each case with reference to its own circumstances. No 
general rule can be laid down ; but whether be be allowed a karkun or 
not, the receiver must himself perform the proper duties appertaining to 
his office. These, we repeat, he cannot delegate. 

In the case before us the receiver, it appears, employed three succes- 
sive karkuns, and left to each of them the absolute and uncontrolled 
management of the estate and the custody of its funds. He did not even 
for his own protection or that of the estate obtain any security from 
them. The consequence is that one of them, Marathe, made use of the 
whole of the collected funds for his own purposes, and destroyed or 
manipulated the accounts, and after nearly four years’ management, the 
receiver has banded over only 4 pies to the administrator. His liability 
to account for tbe balance is undoubted. 

[668] As, however, the accounts have not been investigated by the 
local commissioner, as directed by the Judge, we must now direct the 
aoooanta to be taken, and as the pleaders for tbe parties nre agreed that 
in this case the services of a karkun at Es. 12 per mensem were necessary 
owing to the nature of the estate, we will direct the commissioner in 
taking the aooouots to allow that item. 

We accordingly refer it to Mr. Bhioaji Gopal Eobade to take tbe 
aoooanta of tbe defendant’s receivership, charging him with all sums 
aotnally received by him. or which, bat for bis wilful default, be ought to 
have received, on tbe best basis which under the circumstances he can 
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adopt. In taking such accounts, let him allow the defendant Ka. 12 per 
month for the services of a karkun. The terms of this order of reference 
will supersede the directions given by the Subordinate Judge. The report 
to be made within six weeks. Costs to be dealt with on receipt of the* 
report as well as the question whether tbe defendant is to be charged 
with any and what interest. 
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APPELLATE CIVIL. 

Before Mr. Justice Farran and Mr. Justice Gandy. 


Vknkaji Babaji Naik {Original Plaintiff), Appellant v. 
Shidramapa Balapa Desai and another (Original Defendants), 

Bespondentsff [22nd August. 1894.] 

Liviitation — Liviitation Act {XV of 1877), s. 20 — Interest — Payment of interest as such- 
— Mortgage-^Payvienl of rents to mortgagee, in lieu of interest on debt — Mortgage- 
deed 7iot registered — Deed not admissible to prove rents paid as interest — Evidence— 
Practice— Regiitralion Act (III of 1877), ss. 3 and 17. 

By a boad dated 15th July, 1S72, A assigned to B the “ vahivat of assessment”* 
of certain lands belonging to him as security for a loan of Rs. 10,000. The bond 
provided that B should receive the assessment, and after making certain pay- 
ments should retain tbe balance in lieu of interest until the principal debt- 
should be repaid. Tbe bond was not registered. Tbe assessment was duly 
received by B until April, 1887. In February, 1890, B filed this suit to recover 
tbe principal sum from A persoually, relinquishing bis claim against the laud, 
as the bond was not £664] registered. A pleaded limitation. B contended that- 
tbe receipt of tbe assessment in lieu of interest was a payment of “ interest as 
such ” within the meaning of s. 20 of the Limitation Aot (XV of 1877) and that 
tbe last of such payments having been made within three years before suit bis 
claim was not barred. 

Held, that tbe suit was barred by limitation. The assignment of tbe "vahivat 
of assessment ” contained in tbe bond was an assignment of a benefit arising out 
of immoveable property within the meaning of ss. 17 and 3 of tbe Registration 
Act (III of 1877) or else a mortgage ; and in either case the bond could not be* 
admitted in evidence, as it was not registered. But it was only by reading the 
terms of tbe bond that the Court could gather that tbe assessment was to be 
received in lieu of interest. This would be to admit iudireotly-tbe provisions of 
tbe bond in evidence. Apart from the bond there was no evidence that the 
plaintiff (B) had been paid *' interest as such ” within three years of the filing of 
the suit by tbe duly authorised agents of tbe defendants, and tbe claim was, there- 
fore, barred. 

[R., 24 B. 615 ; 34 B. 287 = 12 Bom. L.R. 9 = 5 Ind. Cas. 599 ; 34 M. 64 = 6 Ind. Oas. 
504 = 20 M.L J. 968 = 8 M.L.T. 91 ; 21 Ind. Cas. 281 = 9 N.L.R. 140; U.B.B. 
1904 (4th Qr.), Registration 1.] 

Eirst appeal from the decision of Rao Bahadur G. V. Bhanap, 

Class Subordinate Judge of Belgaum. Plaintiff sued to recover Es. 7,000* 
alleged to be due on a mortgage-bond dated 15th July, 1872. 

Tbe bond bad been executed by the defendant's father, who died in 
1882, to the plaintiff’s father for a sum of Es. 10,000. Under it thfl 
mortgagee was to receive the annual income of the mortgaged landi 
amounting to Rs. 536-12-0, out of which he was to pay Es. 206r9-0 to 
Government as naihi judi assessment and to retain the balance in lieo 
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interesb until the principal sum was repaid. The following is a branslafcion 
-of the bond : — 

“To Rajeshri Baba Naik Valvekar, residing at Gokak. 

“ This bond is executed in Suru San 1281 Fasli by Shidramapa 
Balapa Desai Nadgavda of pargana Gokak to the following effect ; — 

“ The sum of Rs. 13,000 is fixed to-day as the sum which we have 
borrowed from you, including the amount of the decree in original suit 
No. 560 of 1867, namely, Rs. 2,958. Out of this sum, deducting the 
amount of Rs. 3,000 of the bond executed in favour of Sheshgir Naik 
Valvekar, I owe you Rs. 10,000. For the interest due thereon I have given 
you the vakivat (management) of assessment of my kamat chavrat 
(private lands) to the extent of Rs. 536-12-0 out of which Rs. 192-12-0 on 
account of naikijudi and Rs. 13-13-0 on account of assessment for waste 
lands are to be paid by you to Government, and the balance, riamely 
Rs. 330-3-0, should be enjoyed by you in lieu of interest annually till the 
principal debt of Rs. 10,000 is paid by me. When the principal is paid off 
by me I shall take back the {vahivat of) collections. I have taken back 
all the old documents as well as the decree which is satisfied. No dispute 
exists. There will be no intermediate disturbance. Dated 15th July 1872.” 

[663] The plaintiff alleged that the income of the land had been duly 
received in lieu of interest until April, 1887, but that he had been 
prevented from recovering it since 1888. He now sued to recover the sum 
of Rs. 7,000, relinquishing Rs. 3,000 of the principal and the interesb for 
1888,and 1889. He sued to recover the amount from the defendants 
personally, as the bond was not registered. The suit was filed on the 10th 
February, 1890. 

The defendants denied the bond, and pleaded (inter alia) that the 
plaintiff’s claim was barred by limitation. 

The Subordinate Judge rejected the claim, holding that execution of 
the bond was not proved, and that the claim was barred by limitation. 

The plaintiff appealed. 

Setlv/r, with Mahadeo V. Bhat, appeared for the appellant (plaintiff). 
•^The evidence nroves the existence of the bond. The claim is not time- 
barred. It is shown that the tenants paid the rents to us till April, 1887, 
and we recovered them for 1888 with the assistance of the Mamlatdar. 
The present suit was filed on the 10th February. 1890, and is within time. 
The Judge refused to regard the payment of rent to us as equivalent to the 
payment of interest within the meaning of s. 20 of the Limitation Act 
(XV of 1877), because that was provided for by the bond, which ho 
could not look at as it was not registered. V/e contend that for this 
purpose the bond does not need registration. We have abandoned our 
claim to the land. The bond then merely gives us the right to recover 
certain money annually from the tenants. What is given is the vahivat 
of aBBessnient ” and not the vahivat of land. Arrears of money duo by a 
permanent tenant to an inamdar are not immoveable property — Morbhat 
V. Qangadhatil) ; Bajirav Waman v. Krishnarav Bamrav (2). 

[Fabban, J. — Does not the bond assign rents and are not rents 
benefits arising out of land ?J 

The bond does not give ub any remedy against the lands of the tenants 
in case they refase to pay rents. The assignment [666] was not an assign- 
ment of rents as representiDg the product of land, but simply of moneys 
beoon^g periodically due 
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^ * I ^ ^ ' are fcransfexTed to us under the bond, we 

submit that rents do not come within the definition of immoveable property 
under the Refiistration Act. The term ‘benefit’ must be considered to 
mean benefit chisdem generis. The right to take juice from date trees is 
not a benefit arising out of land— JaZw Namdar v. Baicha Namdar(l). 
The fact that it is not registered does not prevent the Court from 
recognizing the existence of the bond, and looking at it for the purpose of 
connecting the payment of rents with the payment of interest. 
f-, with Vasxideo G. RAawdarAar appeared for the respondents 

(nefondants).— The execution of the bond is not proved. If, however.it 
13 held to be proved, then we say it should be registered. It assigns rents 
and It has been held that rents fall within the definition of immoveable 

property — Madhavrao Keshavv. Jagannath Mahadeo (2) \ ss. 3 and 17 of 
the Registration Act. 

The suit is time-barred, because there is no evidence of payment of 

interest either by us or by our duly authorized agent within three years 
before the date of the suit* 


JUDGMENT. 

Farran, J.-^-We are not inclined to agree with the Subordinate 

Judge in his finding that execution of the bond sued upon is not proved* 

It IS. in our opinion, clearly established that the plaintiff and his father 

did pay the jiidi on account of the Desai’s chavrat lands in Melvanki and 

did receive the assessment from the tenants. These facts, being in accord- 

ance wit^ the provisions of the bond, which, though unregistered, may be 

read as a whole in order to determine the question of its genuineness as a 

money-bond, tend strongly to outweigh the considerations which arise 

owing to the non-registration of the document and the other circumstances 

to which the Subordinate Judge has called attention, 

whether due execution of the bond is proved or not, we think 

that the claim to recover the principal is barred by limitation. The suit 

was filed on the lOtb February. 1890. The [667] plaintiff received the 

assessment from the tenants, without the assistance of the Mamlatdar, 

or Fasli, 1296, the last instalment of which would be payable in April. 

We, therefore, assume that the plaintiff received assessment from the 

tenants in April, 1887, as be and his father had done for many years 
previously. 

Now the bond confers upon the obligee the vahivat of assessniGnt 
Rs. 536-12-0 and (subject to the payment of judi) the right to retain such 
assessment in lieu of interest each year until the Desai pays the principal. 
Imat is, in our opinion, an assignment of a becefit to arise out of immove- 
able property within the rneaning of ss. 17 and 3 of the Registration Act, or 
else it is a mortgage. It is not the assignment of the rent to be paid by 
any particular tenant, or tenants, which might possibly bring the case within 
the rulings in Morbhat v. Gangadhar (3) a.nd Bajirav v. Krishnarav (4). as 
to which we express no opinion. It is an assignment of the assessment of 
the land and of its vahivat generally, and so (if it is not a mortgage) falls 
within the ruling in Madhavrao v. Jagannaih (2) and, in our opinion, withi*^ 
the wording and spirit of the definition of immoveable property contained 
in s. 8 of the Registration Act. The bond being unregistered must, there- 
fore, be treated as a mere money bond, as though the assignment of 


(1) 3 B. L. R. A C. 394. 

(3) 8 B. 234. 
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rents of the land in lieu of interest bad not been oontained in it. Tbis 
assignment under s. 49 of tbe Begistration Act does not affect the assess- 
ment. nor oan it be received in evidence of tbe transaction relating to the 
assessment. In other words, it caonot for that purpose be read at all. 
As we cannot read this part of the bond, there is no evidence before us 
to show why the plaintiff received the rent of tbe Desai's chavrat lands. 

It is, however, contended that we ought to infer that the tenants paid 
these rents to Baba Naik and tbe plaintiff as interest on the bond with the 
authority of the Desai. There is some evidence that Baba Naik began to 
collect the rents contemporaneously with tbe execution of tbe bond ; ha 
had paid the judi even before then, and it is proved that be and the 
plaintiff have [668] been collecting these rents for very many years 
without objection on the part of the Desai and his represeotatives. 
These, and the existence of the bond, are the facts before us. Wa 
think that if from them we were to draw the inference which we are 
asked to draw, we could only do so because we have read the terms of 
the bond. Tbis would be indirectly admitting the provisions as to assess- 
, ment in the bond in evidence. The inference, leaving the terms of the 
bond out of consideration, is not the necessary or only inference to be 
drawn from the established facts. The difficulty of drawing it is also en- 
hanced by the death of the Desai in 1882 leaving minor sons. We must, 
therefore, hold that the plaintiff has not established that be has been paid 
“ interest as such ” on his bond within three years of the filing of his suit 
by the duly authorized agents of the defendants, and that his suit is, 
therefore, time-barred. 

The result would be the same if the bond were treated as a mortgage 
of the chavrat lands — Pichandi v. Kandasami (1). This is probably its 
time character. The vakivat of tbe assessment is assigned, and the plaint- 
. iff always treated himself as being in possession as a mortgagee. 

The case is one of hardship, but the hardship has arisen from the 
neglect of Baba Naik to comply with the provision of a salutary law 
which we should be straining and nob giving effect bo if we allowed this 
appeal. It must, therefore, be dismissed, with costs. 

Appeal dismissed. 


19 B. 688. 

APPELLATE CIVIL. 

Before Mr. Justice Jardiue and Mr. Justice Ranade. 

The Sechbtart of State for India in Council {Original Defendant) , 
ilppcffant-y. Vakhatsangji Meghrajji {Original Plaintiff) Respondent.^ 

[23rd August, 1894.J 

TrwMttffl Trtme Act (VI of 1878 )— of a Talulcdar in Gujarat to treasure trove— 
Bights of Government. 

A bag containing Bs. 248-2-0 and a gold ting was found buried in a field under 
oiroumalanceB which created suepicion of the oomnaission of an ofience. The 
Distriot £669] Magistrate called for claimants to come forward under s. 523 of 
the Code of Oriminal Procedure (Act X of 1882). Thereupon tbe plaintifi put 

* Appeal No. 6 of 1892. 

(1) 7 M. 539. 
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ID his claim allegiog that, as Talokdar and owner of the soil in whioh the pro-' 
perty was found, be was entitled to the property. His olaim was rejected, and an 
order was passed under s. 524 of the Code placing the property at the disposal of- 
Government. The Talukdar then sued the Secretary of State for India in 
Council to reOover the property in dispute. The Joint Judge a warded the olaim.'^ 
Held, reversing the decree of the lower Court, that, in the absence of any 
evidence to prove the Talukdar's right to treasure trove either by a grant oi^ 
prescription, the property belonged to Goveroment, the Indian Treasure Trove 
Act (VI of 1878) being inapplicable, as no notice was given by the finder, nor 
were any prccsedings taken under it. 

Appeal from the decree of T. Harb-Davies, Joint Judge of Ahmeda- 
bad, in suit No. 27 of 1890. 

This was an action brought against the Secretary of State for India 
in Council under the following circumstances. 

The plaintiff was the Ttiukdar of the village of Kamlej in then 
Ahmedabad District. A bag containing Ks. 1,525, which was stolen pro- 
perty, was found buried under ground in that village. After this bag had^ 
been unearthed, another bag containing Rs. 248-2-0 and a gold ring wa3» 
also found in the ground close by on the same occasion. This bag was- 
found by a pagi in the plaintiff’s service. 

The police seized both bags, and produced them before the District 
Magistrate. 

The Magistrate directed the first bag to be restored to the owner after' 
the conviction of the thief. 

As regards the second bag, the Magistrate called for claimants to- 
come forward under s. 523 of the Code of Criminal Procedure (Act X of- 
1882). 

Thereupon the plaintiff laid claim to the property contained in the 
second bag, but his claim was disallowed, and an order was passed under^ 
9. 524 of the Criminal Procedure Code, directing the property to be placed- 
at the disposal of Government. 

The plaintiff then filed the present suit against the Secretary of State^ 
for India in Council, alleging that as owner and Talukdar of the village 
in which the property was found he was entitled to it. 

[670] The defendant disputed the plaintiff’s title, and contended that 
the District Magistrate had nroperly disposed of the property in question 
under s. 524 of the Code of Criminal Procedure. 

The Joint Judge awarded the plaintiff’s claim. 

Against this decision the defendant appealed to the High Court. 

Rao Saheb Vasudev J. Kirtikar, Government Pleader, for the 
appellant. — The lower Court is wrong in holding that the present case is 
governed by the ruling in Queen- Empress v. Tribhovan (1). That was a 
case under s. 523 and nob under 524 of the Code of Criminal Procedure 
(X of 1882). Peile’s work on the Talukdars of Gujarat has no bearing on 
the question at issue. It does not touch the question of treasure trove. The“ 
question is one to be decided by common law. In England the Crown 
is the owner of property found under circumstances like the present. The 
Hindu law is also to the same effect. Hidden treasure goes to the 
sovereign — Manu, oh. 8, pi. 37 — 39 ; Yajnayavalkya in MandUk’s Vyavahat 
Mayukh, 204; Stoke’s Hindu Law, 131 ; Sacred Books of the Bast, Vol. 1*» 
ch. 3, s. 13 ; Vishnu, s. 3, pi. 55 — 63, Apaatambha, pi. 43 — 45 > Iti "ff 
Charan Banerji (2) ; Rani Kattama Natchiar v. Mahammad MifO> 
These authorities show that the plaintiff has no right to the property 



(2) 7 B, L. B. Appz. 3. 
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(1) 9 B. 131. 


(3) 7 M.H.0.R, 150. 
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dispute merely beoauso he is Talukdar and owner of the soil in which the 
property was found buried. The Treasure Trove Act ^VI of 1878) has no 
application to the present case, as no proceedings were taken ur^der it, no 
notice under it was given by the finder, and the finder himself is not a 
party to this suit, Tlven if it applied, the Act creates a special tribunal to 
determine a claim of this kind, and the Civil Court would have no jurisdic- 
tion to entertain this suit — Khando Narayan v. Apaji Sadashiv (1). 

Inuerarity (with him G. M. Tnpathi) sovereign is no doubt 
entitled to hidden treasure at common law. Ic is said than “treasure 
trove is when any money is found hid in the earth, but not lying uoon the 
ground, and no man knows to whom [671] It be'ongs ; then nhe property 
thereof belongs to the king or the lor.j of the manor by srecial grant or 
prescription the law of Koghbud gives it to the king bv his preroga- 

tive or some other claiming under him "(21. Bub the common law rights 
^ of the Crown are vested in Talukdars : see Objects and Reasons for Bill 
No. 6 of 1885. They are propriebor.n i,f Crown lights by inheritance. Act 
VI of 1878 settles the rights of the finder as well as of tlie owner of the 
place in which the treasure is found. Bo'h of them are entitled to divide 
it under 3. 10 of the Act. The common law rights of the sovereign no 
longer exist. Under s. 20 of Act VI of 1878 the finder’s share in treasure 
trove vests in the Crown if the fin<ler does not give notice as required under 
8.4. And it is only after such notice is given by the finder that the 

Collector’s jurisdiction to hold an inquiry arises. In the absence of such 

notice, the Civil Court can enbertani a suit like the present. The suit is 
not barred bys. 524 of the Code of Criminal Procedure. The order nlacing 
the property at tho disposal of Government is not final. See also Kathia- 
war Directory. Part II, p. 927. 

JUDGMENT. 

Jardine, J. — The facts are that after a person accused of theft had 
pointed out a place where he had concealed the stolen property, Es. 1,525, 
by burying them in the ground, and after these rupees had been unearthed, 
another bag containing Rs. 248-2-0 and a golden ring was found in the 
ground close by and in the same uit at a greater depth on the same occasion. 
The property in this second bag is the subject of the present suit. In the 
absence of any contention to the contrary, wa concur with the Joint Judge 
in holding that the Disjtrict Magistrate, who called for claimants to come 
forward under 8 523 of the Code of Criminal Procedure (X of 1882), bad 
jurisdiotioa so to do. the property having been “found under circumstances 
which create suspicion of the commission of an offence.” The plaintiff, who 
is Talukdar, of Eamlej, and owner of the field where tbe property was 
found, put in a claim, which the District Magistrate disallowed. Under 
8 « 624 the Magistrate placed the property “ at the disposal of Government,” 
which be could do where the following words [ 672 ] of the section apply : 

If no person within such period establishes bis claim to such property, 
and if the person in whose possession such property was found is unable 
to show that it was legally acquired by him.” The person who found 
the property is not a party to tbe present suit ; and bis interest in it need 
not be considered. 

The Talukhdar sued the Secretary of Sfate for India in Council, 
alleging that as Talukdar and owner of the soil wherein the property was 
found, he is entitled. The Joint Judge has awarded the claim. 

(I) a B. 870. 
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(9) See Jaoob'e Law Dictionary (lOth Ed,. 1763). 
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The JoiDfc Judge held thafc the decision \uQueen Empress v. Trihho\)an{l) 
is authority for bolding that this suit will lie. He omitted to notice that 
the decision relates to s. 523, and not to an order properly made under 
9 . 524 As s. 524 allowed an appeal, it is doubtful whether the law con- 
templates a remedy by suit. In the unreported case of Sheikh Gholam 
Abid, cited in Prinsep’s Code of Criminal Procedure, 7th Ed., under s. 89, 
the words in that section *' shall beat the disposal of the Government ” 
were lield by the High Court at Fort William to confer an absolute right on 
the Government. In The Government of Bengal v. Meer^ Surwar Jan(2), 
it was held that the property of an absconding criminal placed at the 
disnosal of the Government could only be restored by the Government and 
not by the High Court. In Bukhooree Singh v. The Government (3). it was 
held that no suit would lie for such property against the Government or 
the purchaser. These cases have not been cited at the bearing, and we 
refrain from deciding the point, as we can dispose of the plaintiff’s claim 
on its merits. 

The Indtan Treasure Trove Act (VI of 1878) is irrelevant to the present 
matter, as no notice was given under it by the finder, nor any proceedings 
taken. Mr. Inverarity has. however, argued for the plaintiff that it 
contains legislative recognition of the right of the owner of the soil to share 
with tho finder of the treasure trove. Section 6 contemplates persons 
having rights as owners of the place where the property is found. But 
[673] tliere is no declaration of substantive law that the owner of the soil 
is entitled to treasure trove; although, as stated by the Honourable Sir 
Edward Bayley at the meeting of the Viceroy’s Council on the 13th 
February, 1878, when the Bill was passed, “ as a matter of fact such 
right was very largely asserted by persons who were owners of the soil, and 
the assertion of vague and antagonistic rights had given rise to many dis- 
putes, and had also frequently led to the concealment of property found. 
See U 77 ia Gharan's case (4) and Bani Eaitama v. Muhammad Mira (5) 
which interpret local regulations unfavourably to the owner of the soil. 

It is the common ground of the plaintiff and defendant that at 
Hindu law, hidden treasure goes, under limitations about Brahmins an 
others, which need not be here considered, to the sovereign, as protector 
of the people and lord of the soil, as is said in Manu, oh. 8. pi, 37 to 33. 
See, too, the Vyavahara Mayukha, ch. 7, ss. 8 to 10, on the kmgs 
rights in waifs, strays and treasure trove ; also West and BuhleL 
833. The learned Government Pleader has also drawn the Oour 8 
attention to similar rules in Gautama, Vasishta, Vishnu and Apastam a. 
The plaintiff claims that, as Talukdar and absolute owner of the sou, ne 
enjoys the franchise of treasure trove as a seigoorial appendage to w 
high territorial lordship. In England, as Coke tells us, treasure rov 
doth belong to the king or to some lord or other by the king's grant o 
prescription. The plaintiff claims by right acquired before the ^jlag® 
Kamlej became part of British India, The Joint Judge 
in the following passage of his judgment : — “ There is no doubt, 
the consensus of authorities, and as every revenue officer woo 
served in Gujarath is aware, that a Talukdar is the absolute 
of the land. He is not, like an inamdar, an alienee merely of |g 

meat revenue. I may quote Sir J. Peile’s report (pnsstwi) 
subject and the statement of objects and reasons to Act VI o 


(l) 9 B. 13L 

(4) 7 B.L.K. Appx. 3. 


(2) 18 W. B. Cr. B. 38, 
(6) 7.M. H. 0. B. 150. 
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\ So. as actual and absolute owner of 

property found in it m the same 

77LV K® statement of objects and reasons 

?fi 74 l^ f o- ^ remarks we have to 

L674J notice that Sir James . eile does not, in the papers referred to, make 

any rnention ^treasure trove or any franchises belonging to the Talukdars 

of (jujarat. He appears to be engaged in discussing the more familiar 

question of^the right to land revenue. He says the Talukdars are not 

grantees. Over their landed estates." he says, “ they exercise the 

proprietary right of the Crown by inberitaoce. just as the Native Chiefs 

and thair kinsmen do in Kathiawar. Tte Government revenue paid bv 

Talukdars was originally a tribute, and the rights of Government are 

limited to that payment. Government is not the owner of any of the 

land ID these estates, waste or other." These statements may* well be 

true, as rnatberof history. ^ The plaintiff may to some extent be a lord of 

regalia ; but there is no evidence that he owns all the rights of the Crown 

which in E^land flow from the prerogative of the sovereign as universal 

oooupant. They do not touch the present claim to treasure trove which 

we think must be based on documents or instances of the exercise of the 

right by the plaintiff, or by neighbouring Talukdars, to prove a grant or 

prescription. Of such evidence there is none on the record ; and we have 

not been moved to remand the suit in order to enable evidence to be 
given. 

We, therefore, reverse tlie decree and dismiss the suit, with all costs 
on the plaintiff. 


Decree reversed. 


19 B. 673. 

[673] APPELLATE CIVIL. 


Before Mr, Justice Bayley, Acting Chief Justice, and Mr. Justice Fulton. 
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RAKHMA VAIjAD JaVJI, deceased, DY Hrs HEIRS HIS SONS 
Hanmanta AND OTHERS (Orig'tnai Def endants) , Applicants 
V. TULAJI VALAD Ramji AND OTHERS {Original Plaintiffs), Opponents.* 

[27th August, 1894.] 

MamUtdar-^Decree passed by Mamlatdar -Execution —Etecution of M^mlatdar' a decree 
Op Mamlatdar under directions of Collector-^ Mamlaidars* Act (Bom. Act III of 
1676a 3 . 17 t» ' 


A Miimlatdar having under the direction of the Collector executed a decree 
passed by himself directing the removal of a dam, 

Held that though it might be improper for the Collector to issue such a direc- 
tion, which legally could only issue irom the High Court, the High Court would 


Application No. 130 of 1893 under the extraordinary jurisdiction. 

T ®«otion 17 of the Mamlatdars’ Act (Bom. Act HI of J876) 

17. If a ^mUtdar's decision be lor awarding passessioo or restoriog a use heahait 
fisue an order to the village officers to giee efieot thereto. ® 

If It be for granting an injunotiori, he shall cause the same to be prepared in tha 
lormo(,oh. 0, .ad .h.;ldeU«ror leader the ..me then ead there tcT the defendant 

When the Mamlatdar awards costs, saoh costs, tosether with «k. « 

4ten, ihaU be recovered from the party in'pershn^and in threven* of 

«!■« (tlMbment and »la olbia propert,. " >>7 
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not set aside the execution if otherwise valid. Section 17 of the Mamlatdata Act 
(in of 1876) is imperative, and leaves to the Mamlatdar no discretion as to the 
duty of onforciDg the decree. The Act does not purport to provide detailed 
rules as to applications for execution, and a Mamlatdar’s Court is not governed 
as bo execution of decrees by the ordinary rules of procedure : and provided 
the procedure followed gives efiect in the end to the intention of a. 17, the Court 

will not interfere. 

Held also that under s. 17 of the Mamlatdars’ Act (III of 1875) a Mamlatdar 

was not precluded from himself supervising the execution of a decree in a owe 

in which the village officers were from interest or other cause unlikely to give 
proper effect to it. 

[Dise., 25 B. 395 = 2 Bom. L.R. 1136; R., 23 B. 761.] 

Application under the extraordinary iurisdiotion of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 18S2) against the order of 
Eao Saheb N. V. Bhat. Mamlatdar of Sinnar, in the Naaik DUtriot, 
passed in the execution of a decree in a possessory suit. 

The applicants built a dam across the river Mahalungi in the Nasik 
District and obstructed the flow of water, whereupon the [676] opponents 
sued them in the Court of the MaoDlatdar at Sinnar, and on the 24bh June, 
1885, obtained a decree directing that an opening should be made in the 
dam so as to give the opponents (plaintiffs) the same amount of water as 
they had previously enjoyed. 

The applicants then filed a suit in the Subordinate Judge’s Court of 
Sinnar to set a^ide the Mamlatdar’s decree, bub this suit failed, and the' 
order was confirmed. 

On the 15th June, 1891, the opponents applied to the Mamlatdar to 
execute his decree of 24th June, 1885, and to have the dam opened. The 
Mamlatdar referred them to the Civil Court for an order to that effect, 
whereupon they (opponents) applied to the Collector of the District on the 
5tb April, 1892, requesting him to direct the Mamlatdar to make an opening 
in the dam and allow the water to flow in accordance with the Mamlatdars 
decree. The Collector on the 15bh April made the following endorsement 
on the application, and forwarded it to the Assistant Collector : 

“ It appears from the reply received by the applicant from the Court 
on his application, and placed with the proceedings, that the prohibito^ 
order passed by the Civil Court enjoining the Mamlatdar not to exeoa 6 
the order passed by him came to an end when the suit pending in 0 
Civil Court was disposed of. Therefore there appears to be no 
to the execution of the order of the Mamlatdar’s Court from the ta u 

(office). May this be known.” . 

On the 27th May, 1892. the Mamlatdar instead of issuing orders ro 

the village officers under s. 17 of the Mamlatdars’ Act (III _ 

execute the decree, went himself to the place and had a portion of the s 
removed under his own surpervision. 

The applicants now applied to the High Court under its 
jurisdiction, contending that the Collector and the Assistant Gollecor 
no jurisdiction to move in the matter; that the Mamlatdar acted w 
material irregularity in acting upon orders, and 

been illegal and had caused them serious loss and damage. They o * . 

a rule nisi calling upon the plaintiffs to show cause why the portion o 
dam removed by the Mamlatdar should not be restored. ^ 

[677] Branson with MahadevB. Chavhal, appeared for the 
(defendants) in support of the rule : — The Collector had no 
interfere in the matter. When the Mamlatdar refused to exeo^ 
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decree^ the proper remedy of the plaintiffs wag to apply to the High Court 
and not to the Golleotor. The Mamlatdar's powers are limited entirely by 
the Mamlatdars Aot. The Mamlatdar having refused to execute the decree, 
ha functus oficio and had no power either to review his order or to 
'do any thing in the matter under the Collector’s order. Further, the action 
of the Mamlatdar was in obedience of the order of his superior officer, the 
Collector, It was not a judicial aot. The Collector had no authority to 
issue an order to the Mamlatdar in a matter arising under the Mamlatdars* 
Act Havlojirao v. Saiw.(l). Moreover, the Collector ought to have issued 
notice to us and to have heard us before acting. His order was ex parte 
and illegal. Section 17 of the Mamlatdars’ Act lays down certain pro- 
cedure in execution of a decree. It provides that the execution of the 
Mamlatdar's decree should be entrusted to the village officers. Here the 
Mamlatdar himself executed his decree. He had no authority to do this 
under the Act. 

Lang (Advocate-General) with Daji Abaji Kkare, appeared for the 
opponents (plaintiffs) to show cause. — The Collector appears to have 
-advised the Mamlatdar to execute his decree, the Mamlatdar having been 
under an erroneous impression that the decree in the civil suit prevented 
him from doing so. No harm or injustice of any kind has been done. 
It was nob necessary for the Collector to give bo the defendants 
notice of our petition to him. The Collector did not himself take any 
action in the matter. What the Mamlatdar did was justifiable, and the 
fact that be did it under the advice of the Collector cannot naake any 
difference. It is urged that the Mamlatdar ought to have ordered the 
village officers to execute the decree. It appears, however, from our peti- 
tion to the Collector that the village officers were interested in maintaining 
the dam and would put obstacles in our way. Owing to this circumstance 
the Mamlatdar himself supervised the execution of the decree. Evan 
[678] supposing that the Mamlatdar has committed an error in law. still 
that would nob be a sufficient ground for interference under 9 . 622 of the 
Civil Procedure Code — Hart Bhikaji v. Naro Viskvanath(2). If the 
defendants are aggrieved by the execution of the decree, they can seek 
redress by an independent proceeding, bud nob by an application under the 
extraordinary jurisdiction — Motilal Kashibhai v. NanaiS). 

JUDGMENT. 

Fulton, J. — We do not think we should interfere in this cise. The 
'Collector doubtless was not legally justified in giving directions in a case 
under the Mamlatdars’ Act, bub we agree with the learned Advocate 
General that as bis intervention merely resulted in the Mamlatdar's taking 
steps bo give effect to the decree, it furnishes no ground for action on our 
part. Section 17 is imperative, and left the Mamlatdar no discretion as 
to the duty of enforcing the decree. The Collector’s memorandum at 
most merely directed him bo obey the law ; and though it may have been 
improper for the Collector bo issue such a direction, which legally could 
only issue from this Court, we cannot on account of the impropriety set 
aside the execution if otherwise valid. The argument that because the 
Mamlatdar had, owing to a misapprehension, at first refused to execute 
the decree he was precluded from enforcing it afterwards when the mis- 
apprehension bad bean removed, will not, we think, hold good. The Act 
•does nob purport to provide detailed rules as to applications for execution. 
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It do6s not even prescribe any application at all. It simply reQuires the 
Mamlatdar to issue orders to give effect to hia decree, and the fact of his 
failing at first to do so does not seem to render the obligation any less bind- 
ing. Cases such as Uanjunath v. Venkatesh{\), Mungul Pershadv. Grija 
Kant{2), Ram Kirpal v. Mussumat Rup KuariS) and Bani Bam v. NanJin 
Mal{4:) do not appear applicable to Courts, like the Mamlatdar’s, which are 
not governed as to execution of decrees by the ordinary rules of procedure;, 
and pi'ovided the procedure followed gives effect, in the end, to the inten- 
tion of s. 17, we ought not, we think, to interfere. 

[679] Next it was urged that the Mamlatdar’s action was at variance 
with the provisions of s. 17, inasmuch as instead of issuing orders to the 
village officers to give effect to the decree be went himself to the spot and 
gob the dam cub under his own supervision. This procedure may perhaps 
have been unusual, but the allegation contained in the 11th paragraph of 
the opponents’ petition of 5th April, 1892, that the village officers of Tban- 
gaon were interested in the proceeding, has not been contradicted by 
affidavit or in argument, and if true, would probably justify the execution 
of the decree otherwise than through their agency. Section 17 prescribes 
the ordinary method to be adopted, but ought not, we think, to be read so 
literally as to compel the Mamlatdar to employ interested parties to give 
effect to the decree. In all cases the law must be construed in a reason- 
able manner, but it would defeat the intention of the Act to hold that a 
Mamlatdar was precluded from himself supervising the execution of 
a decree in a case in which be thought the village officers were from 
interest or other cause unlikely to give proper effect bo it. Under the 
circumstances, then, we do not think that we are in a position to hold 
that in going to the spot to enforce the decree the Mamlatdar acted 
erroneously. 

Lastly, it was said that in cutting the masonry dam the Mamlatdar 
had exceeded the limits of the decree, but as the existence of this danj 
had been adjudged to be incompatible with the customary supply of 
water to the opponents it is difficult to see how else he could give efteoG 
to the decree. Whether the applicants may now restore their old kutcha- 
dams in such a way as not to interfere with the due supply of water w 
the opponents, is a point on which we can offer no opinion, and m 
respect of which, so far as we are aware, no orders have been issued y 
the Mamlatdar. But the applicants must take care that, it they tft ® 
any such steps, they must not deprive the opponents of the 
water awarded to them by the decree which the Civil Courts have refuse 
to set aside. Under the circumstances we discharge the rule with cos s* 

Buie discharged. 



(1) 6 B; 64- (2) 8 I. A. 123«4 0. 249. 

(3).llI.A. 87«6 A. 269. • i (4) 11 1.A, l8l«7 A.l02i 
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[680] APPELLATE CIVIL. 

Before Mr, Justice Farran and Mr, Justice Gandy. 


JaLBHAI Abdeshir Shbt (Original Defendant), Appellant v, LouiS 
Mangel (Original Plaintiff), Respondent.^ [22Qd August, 1894.] 

Christian— ‘Native Christian— Conversion from Hinduisvi to Christianity, effect of— 
Hindu convert— Sohette, law applicable to Christian inhabitants of— Hindu law, 
how far aoplicable—Suc':es^ion—l7iheritance—Co-parcenary— Primogeniture- 
Manager of family — Mortgage by manager when binding on family I'roperty— Mort- 
gage— Redemption — Decree against manager alone on the mortg ige. h'Ao far binding 
on the properly— Partus— Practice— Wilt— Joint family— Ancestral property-^ 
Right of Christian of Salsette to deal by will with his share in an:estrui property. 

The law of a conquered territory o'lni.inuei in force yritil altered by the Crown 
CT the Legislature. Tbe island of Salsette was cooquerel fr'Oi the Mar uhas by 
the British in 1774 and tbe law oi succession for the CUrisiian inhabitants of 
the island remained unaltered until the passing of the Indian Succession A<‘i iX 
of 1665). Until that Act was parsed, th'* law of primogHmcure was nor, in force 
among tbe Christian iubabitants of SiJsette. In rhe ab-enoa of a widow and 
daughter tbe sous took Cio property of their father in equal .-hanrs. 

Quesre whether they did so under tuc Hiniu law or tivi Portuguese law or by 
force of usage eiisting amor>g them. 

A mortgage of certain oroperty was made in iy75 by tbr eldest r.{ ihrre broibera 
(Pedro. Mingnel and Enos), who were Christian inbab-cinip of i he i-lamJ of 
SalsfiTe They bad ii-herired tbe p-operiy from their father, who dud in 1840. 
Tbe family bad originally boen a Hindu family, hut had been coovt-rted to 
Christianity. Enos o^e1 in 1««76. and Mingael died iu IfiHd, bequea-hiug bis 
interest in the property to his nephew the plaintiO, who wa« Pociro’s son. In 
that year (1888,* the mortgagee bu' d Peer ' alone upon the mongage and obtained 
a decree which he afterwards assigned to tbe defendant who soM the mortgaged 
property in expcution of the decree, and at the sale purchased the property 
himself. The plaintiff (son of Podro the mortgagor) now sued to redeem the 
propf-riy, and tl e questions aro.se (1> wbeiher under tbs law applicable to iho 
Chri8»iaii inhabitHots of Salsette the oldest brother Pedro had succeodod on the 
father's death to tbe whole of the ftmily property, and {2) it not, ib.-u to what 
extent the mortgage in question bound tbo property of tho family. 

Held, (1) that t, ho law of primogoniture prior to tbe passing of ibo Indian 
BaooedSion Act (X oi 18G5) did not exiat among tbe Christian in habitants of 
Saleette, and that Pedro, alihoueh eldest sun, liad not succeedt-d to tbo whole of 
tbe family property. He and his broihors look equal eharei in tbe Drop«>rt y tf 
their father. 


(3) That tbo mortgage by Pedro bad been authorised by the family and was 
for family purposes and was binding upon the family property. Allbougb P. dro 
and hia brothers could not be regarded as co parceners under Hindu Jaw, yet 
having regard to tbe fact that they were descemlants of converts from Hinduism, 
among whom (681} Hindu usages largely prevailed, the question shnuiu bo treated 
in much tbe same way as if the lamiiy was still a rlindu family, and tbe Court 
would Qot requite tbe same direct proof of the manager’s authority to mortgage 
as lb would iu the case of an English manager under similar circumslances. 


(8f That the plaintiff was not entitled to redeem. What was intended to be 
sold at the sale held in execution of tbe decree upon tbo mortgage was tbe whole 
interest in the_ mortgaged propi-rty. The defendant purchased that interest 
sabjeot to the right of the plaintiff to show that his share derived from Minguel 
was not bound by the mortgage, and he bad failed to do so. Mincuel's sharo 
as well as Pedro’s bad passed by tbe sale. 


(4) A member of the Christian enmmooity of tbe island of Salsette is entitled 
to deal with hia share in ancestral property by will. 


[Bm as B. 689 ; SI 0. U (P. 0 . 1 ; 16 C,P.L.B. 19 ; ( 1900 ) P.L.R 

407«-16 O.L.J. 811-17 O.W.N. 103-17 Ind. Cas. 257.] 
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This was a first appeal from the decision of Rao Bahadur G. V. 
Limaye, First Class Subordinate Judge of Tbana. 

One Antonio Louis Manoel, a Christian inhabitant of Salsette in 
tbeThana District, died in tbe year 1846 leaving considerable immoveable 
property and three sons, viz., Pedro, Minguel and Enos. The family had 
been originally a Hindu family. 

On the 9bh January, 1875, the eldest son, Pedro, mortgaged the 
family property in dispute in the present suit to tbe executors of one. 
Domingos Aga de Penha for Rs. 8,000. The mortgage-deed was attested 
by Enos, who died in the year 1876. 

Disputes subsequently arose between Pedro and Minghhl. which were 
referred to arbitration, and an award was made under which the family 
property was given to Minguel. The award was presented to the 
Subordinate Judces’s Court at Nasik, and an order that it should be filed 
was made by consent on lOth February, 1892. and it was duly filed under 
8 526 of the Civil Procedure Code (Act XIV of 1882). 

Minguel died on the 27th May, 1883, having made a will by which he 
left the property to Pedro's son, Louis Manoel, the present plaintiff, who 
subsequently obtained possession of the property including the properly in 
suit. 

The mortgage-debt contracted by Pedro nob having been paid, the 
mortgagees in April, 1883, filed a suit on the mortgage against Pedro (to 
which the present plaintiff was not a party) and obtained a decree on the 
11th May, 1885, which be assigned to the present defendant, Jalbhai 
Ardeshir Shet. In execution of the [682] decree tbe defendant sold the 
property now in dispute at a Court sale on the 27th September, 1886, and 
purchased it himself. In 1887 he sougbt to dispossess the plaintiff. 

The plaintiff thereupon brought a suit (No. 308 of 1888) against him 
in the Court of tbe First Class Subordinate Judge of Tbana to establish 
his right to the mortgaged property as devisee of his uncle Minguel and for 
an injunction restraining tbe defendant from interfering with his possession. 
In that suit the plaintiff treated the defendant as a trespasser, and did not 
admit his title as moi*tgagee. The Court found that the defendant was a 
mortgaged of plaintiff’s father Pedro and dismissed tbe suit. 

On appeal by the plaintiff to the High Court the decree was confirmed 
on the ground that defendant not having been a party to the consent ordw 
of the Nasik Court, it could not affect his right under the mortgage which 
was prior in date (see Printed Judgments of 1890, p. 216). 

While these proceedings were going od, the defendant took possession 
of the property. The plaintiff now sued to recover it. He contendedfcha 
the property which had been mortgaged by his father Pedro wasancestr 
property and that the mortgage not being for the benefit of the famny- 
only affected Pedro’s share. He prayed for possession of Minguel a mo'® y 
and for a declaration that it was non affected by the mortgage, and as 
heir of Pedro he prayed for redemption of Pedro’s moiety on 
what might he due. In the alternative, he prayed for redemption of 
whole property in case Minguel's share should be held subject to ® 
mortgage. . 

The defendant contended that English law and not Hindu law 
to the plaintiff and his family, who were Christians, and that, coDS^qP®*' * 
Pedro, as eldest son had succeeded to the whole property and waa pom^ 
tent to mortgage it; that the award of the arbitrators and the consent or 
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auboflmw fraudulent, and being 
IRSft “ortg iga did not afiect it ; that the plaintiff’s suit of 

that tha ^89“ <fja“>8sed, the question now raised was res judicata, and 

K f**‘“'’**^ °ne of the sons and hairs of Pedro was [683] 

5k® efleotei by his father, by the decree on the mort- 

6®8Q> and tbe subs6QU8Dt; execution sale* 

i*n« was of opinion that up to the date of the pass- 

Succession Act (X of 1865) tbe plaintiff’s family had been 
S bject to Hindu law, and that, consequently, Minguel had at that time a 
nalf-sbare m the property which ho retained till bis death. He held 
however, that the mortgage of 1875, had been effected bv Pedro with Min- 

Mioguel’s share was included. As to the 
plaintiff 8 claim to bis father Pedro’s share, the Court held that it was res 
ludicata by tbe previous suit, and that bis claim to it was now barred The 
arbitration proceedings and the consent decree were found bo be a sham 
^ut as to the Shari of M.nguel, the Court held that the plaintiff was en-' 
titled to redeem, and passed a decree in the following terms: — 

I, therefore, order that the plaintiff do redeem and recover possession 
after partition of naif of tbe property in dispute from the defendant on 

Tr/Tnnn° ^1“ interest at 9 percent, per annum on 

Us. 4,000 out of that sum from 2nd April, 1883, to date of payment 

Winws halfof the net income, if any, derived by the defendant from’ 
the said property, the amount of which will be determined in execution 
In default of payment within six months from the date of determination 
ot the income, tne plaintiff’s right to redemotion will for ever be foreclosed 
Costs of both the parties to be borne by the plaintiff.” 

The defendant appealed, and the plaintiff presented cross objections 
nnder s. 661 of the Civil Procedure Code (Act XIV of 1882). 

fA t Manekshah, J. Taleyarkkan), for the appellant 

Wefendanb).— We have bought the property at a sale in execution of a 

•decree upon the mortgage effected by Pedro in 1875. He was the eldest 
TfL . . family was Christian, and English law applied, and on his 
father s death in 1840 the whole property devolved on Pedro by right of 
primogeniture. He, therefore, could mortgage the whole of it. 

If it be held that the rule of primogeniture does not apply, then we 
contend that there is evidence in the case to show that the mortgage was 
-effected for family purposes. Pedro was the manager of the family, and 
the proceedings instituted by tbe mortgagee against Pedro bound big 

t [6S4.] against Pedro alone— TJam V. 

MeAr Chandil) ; Hari Vuhaly. Jayaram Vithal{2). Someof the property 
m dispute was the self-acquired property of Pedro, and, tberofore. the 
plaintiff 18 not entitled to dispute the alienation of that property. He can 
^ly lay claim, if at all, to that portion of the property which is ancestral. 
But we dispute his right even with respect to the ancestral property. 

It 18 not now open to the plaintiff to contend that the award and the 
® fr-audnlent and collusive. Sea Prinbe 1 Judgments 

^ TO- consent order is a nullity. 

,, Either the Hindu law of Bucoession or the English law of primoge- 
Dlture applies. If the former law applies, then Minguel had no right to 
make a will, because the property was ancestral. His share survived 
to Pedro. Prtma fade tbe English law applies — Lopes v. Lopes (3). 


(1) 14 I. A., 187. j (fl; 14 B. 697. 
B X-« 


(8) 6 B.H.C.R.O.O.J. 173. 
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The plaintiff is bound by the execution sale held against his father, and is 
not entitled to redeem any portion of the property. Whether the Hindtt 
law or the English law of primogniture applies, we are entitled to retain 

the whole of the property. \ , v 

Lmg (Advocate General with Datiatraya A. Idgunji) for the respond- 
ent fplaintiffj The mortgage affected Pedro*s share only. Minguel 
and Pedro were tenants-in-common. Minguel did not join in the mortgage. 
There is no evidence in the case to show that he was either consulted ot 
informed by Pedro. The mortgage was not effected for the benefit of the 
family. The money was borrowed by Pedro to meet losses which he had 
suffered in bis business : therefore, the debt cannot be a charge on the whole 
property. Neither the English law of primogeniture nor the Hindu law of 
succession is applicable to the present case. The English law of pricoo- 
genii ure is not applicable, because the family belonged to Salsette and not 
to Bombav, and the Hindu law of succession is not applicable, because 
among the Christian inhabitants outside Bombay, prevailing customs are 

given the binding force of law. See Reg. IV of 1827. [685J The evidence 
in the case distinctly shows that Pedro and Minguel were tenants-m- 
common. Pedro was not the manager of the family, and, therefore, the 
mortgage is not binding either on Minguel or his devisee the plaintiff 
Ganesh Sddashiv v. Balakrishna Gopcil (1) ; Vasudeo Balo-ji v. Narayatt 
Krishna (2) ; Venkat v. Kannan Dhora (3) ; Bir Ghunder v. Mahomdr 
Afsaroodeen (4) ; Dullabhdas Devchand v* Lakshniandds (5)# 

The High Court’s judgment in suit No. 308 of 1888 (Printed 
ments of 1890. p. 215) did nob decide that the consent order of the Nasifc 
Court was inoperative : it only decided that the mortgage charge cou 
not be affected by that order. That consent order gave the 
property to Minguel. In order that it should he inoperative, it s ou ^ 
be in fraud of some one — Abdool Hoosevi v. Charles Agnew Turner , 
Gunga Narain Gvpta v. Tiluckram Choiodhry (7). Ib does not atteoi; 
the mortgage charge, and, therefore, it is not in fraud of the 
gagee. That order is binding as long as it is not set aside^ Mo 
v. Bahiru (8). Its operation was to make Minguel the assignee n 
Pedro. Minguel, therefore, took the whole property, Pedro s hal 
mortgaged. Minguel devised the whole to the plaintiff, and ^ ° ^ 

therefore, entitled to redeem the half that was mortgaged by Pe ° . 
recover possession of the other half free of any charge. Even if tb® con . 
order be left out of consideration, still he would be entitled 
of the property as his father’s heir and to recover the other h^f Iren o 
charge under bis uncle's will. A third party cannot impeach a eo 
fraudulent — Gulibai v. Jagannath (9). 


JUDGMENT. 

FaRRAN, J. — In this case the lower Court has passed a 
the plaintiff to redeem and recover possession from the defendaDt , 
half of the property in dispute on payment of half the money 
mortgage of the 9tb of January, 1875, executed by Pedro de Pen * -aa— -lb® 
of the assignor of the defendant. Both sides object to that < 'japi 
plaintiff, on [686] the ground that it gives him too little, tne ® 
on the ground that it gives the plaintiff too much. 


(2) F. J. (1882) p. 21. 
(6) 10 B. 88. 

(8) P. J. (1889) p, 68. 


(8) 5 M. 184. 
(6) 14 1. A. Ill* 

(9) 10 B. 659. 
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of to the presanfc suit, filed a suit (No. 308 

his rfeht to the w substauoB to establish 

Bis right to the mortgaged property in priority to the mortgagee basins his 

refer trVhS“lr fi®' ahnill hereafter 

I on the i3th August, 1890 bv the 

High Court, principally on the ground that the order of Februar’v 1882 

r ^‘^'’, 7 '®),°“ or® '^°'^tga.gee— Louis Manoel Fedro Antomo de'Pmha 
V. Jaibht Ardeshzr Shet i\). The dates there given are inaccurate 

The third ground of appeal, which raises the question whether the law 

of primogeniture prevailed amongst the Christian inhabitants of Salsette 
think ^ h (X of 1865) cannot we 

stiteme^^Sf ' ?h ® “asa. ia bis written 

statement, mainly on the prevalence of that law, reiving prohablv on the 

th^Brnund'^^h^rfh '' judgment in that case was based upon 

‘Slandot Bombay, hut was by implication Lro- 

fn a wh^r was ceded to the English in A. D. 1661. Salsette is 

o thrS^'l-h P-rtuBuese it passed hv conquest 

to the Marathas about the year A. D. 1737, and subsequemlv in A. D. 1774 

it was conquered by the British from the Marathas. ',See a full account in 

furL'l P- 203). Under these circumstances the 

/ r ^ouooil in The iUyor of Lyons v. The 

Ut n 'ufl? ■ »'U0 recognised in the judgment in Lopes v. Lopes 

ut p. 181), 18 that the law of the conquere i country continues until the 
Grown or the Legislature change it. So far, however, from changing the 
^w prevailing at the time of the conquest, the Bombay Legislature by 

I. • ?' 1799, yyhen providing a code for the Courts administering the 

lawsn Salsette, {inter aha) enacted in s. 14 that “ in all cases of succession 
to landed property the Judge is, of whatever religion [C87] the parties 
may be, to endeavour to ascertain also whetlier they have been regulated 
by any general usage of the District where the disputed land is situated 
or any particular usage of the family of the defendant and to consider in 
niB decision the weight due to such evidence.” That Kegulation was 
repealed, but It IS not suggested that the English law or primogeniture 
was inbr(^uced into Salsette by any later enaotcnent as the lex loci of the 
island. Regulation IV of 1827 provides that "the law to be observed in 
trial of suits shall be Acts of Parliament and Regulations of the 
government applicable to the case, and in the absence of such Acts and 
Keguiations the usage of the country in which the suit arose : if none 
such appears, the law of the defendant, and in the absence of specific 
law and usage, justice, equity and good conscience alone." 

. **0 ascertain how lands in Salsette in the case of 

Its Unristian inhabitants descended on an intestacy prior and subsequent 
to the year a. d. 1774 and down bo the year 1866. A great mass ot 
evidence has been taken in the case, which establishes that when a 
UbristLan inhabitant of Salsette died intestate previous to 1866 bis 
property, both moveable and immoveable, devolved, nob on bis eldest 

fco^whafc 'SiA That evidence is by no means consistent as 

Widow and daughters are considered to have 
bMD. As lb was mainly directed to establish the noa-exiatenoe of the law 
of primogeniture, and was not directed to the ascertainment of the rights 

(1) P. jr. (1890), p, ai6. ( 2 ) 5 B,H.O.R.O.O.J, 179, ( 3 ) 1 M.I.A. 176 (271). 
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of members of fcbo family ofcher than sons, it would be unsafe to draw any 
general concluBions from it. It is, however, clearly established that, as a 
fact, sons, in the ab-enco of a widow and daughters and other persons 
entitled to shnrein it, share equally the property of their father. 

It is argued for the appellant Jalbhai that the evidence proves that 
the Christian inhabitants of SalsetLe. being converts from Hinduism, must 
be taken to have retained the Hindu liw in its entirety, and that the Court 
ought to administer in this case the Hindu law pure and simple to the 
parlies. Counsel relied on the case of Ahrahamy. Abraham (Din 
support of his argument. The Subordinate Judge seemingly adopted it. 
The diGBculty in [688] acceding to it is that it is quite different from the 
case made bv his client in the pleadings. In the 6rst paragraph of the 
written statement the defendant says that*' the terrns ancestral property and 
family properly employed by the plaintiff are entirely inappropriate, the 
plaintiff and his farailv being Christians. In the year 1846 the succession 
to property belonging to any member of the plaintiff’s family was governed 
by English law.” The evidence undoubtedly establishes that sons take 
an equal share in their father’s estate, as the plaintiff throughout has 
contended; but whether they do so iu consequence of the prevalence of 
the Hindu law, or of the Portuguese law amongst this class, or of a usage 
existing amongst them from their having retained or adopted these res- 
pective laws in a modified form, it is unnecessary, and under the circum- 
stances would be improper for us bo determine. 

The defendant, however, also seeks to establish the validity of the 
mortgage on the ground that" it was executed by Pedro with the aaseat 
of his brothers Minguel and Enos, and that the money raised upon it was 
spent in such a way that the mortgage would still have been good it 
Pedro had been, as he was not, the manager of a Hindu family at the t;m6 
he made it.” The issue raised on that contention has been decided by 
the Subordinate Judge in favour of the defendant, and we think that t a 
finding ought to be supported. We cannot, however, find 
before us that Mr. Kher went into this question, or how 
Subordinate Judge, who ultimately decided the case, considered himseu 

precluded from entering upon it. , . 

Although we are not prepared to hold, (or the above reasons, tna 

propertv of Antonio descended upon his three sons Pedro, Mmguo * 

Enos, as co-parceners under Hindu law, rather than as 

mon as alleged by the plaintiff, yet we think that having regar o , 

that the Ohiristian inhabitants of Salsette are for the most pa^ desc0° 

of converts from Hinduism (see Bombay Gazetteer, Vol- 

204) and that Hindu usages as shown by the evidence prevail to . 

extent amongst them in the mode of the managenaent of their P* _ 

estate, and as the plaintiff in his plaint, though alleging that the P P 

devolved upon Pedro, Minguel and Enos as 

para. 11 speaks of the other members [689] of the family 

parceners with Pedro, an I complains that the 

the benefit of the family, we should tios be jusbifiel ■-jjtgaga 

same direct proof of the authority of the manager of the family 

the paternal estate under his management as we should should 

ease of an English manager under similar 

treat it much in the same way as if the family were sti 

family. The decision in Abraham v. Abraham is, we tbi pk» * 

.(1)9 M. I. A, 195.(199). . ' . 
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^e'-y similar in its ciroum- 

scaDoes to Myna Boyee v. Ootaram (1), 

Id this case Minguel, who had become a Driest in early life, Jeft the 
managenaent of the pacernal estate (at all events after the death of the 

^obably) in the hands of Pedro assisted by his lame and 

returning from time to time to the 

plots, the conveyances of the plots sold being executed sometimes bv him 
and bis mother and brother Enos, and sometimes by himself alone. Pedro 
also took a liquor contract from Government, and carried it on for some 
years, and altogBther acted as a general manager invested with the largest 
powers. That which, however, leads to the conclusion most strongly that 

iQoo“p authority of Mingunl is that when in 

18a2 Pedro and the plauititt' agrecHo adl pare of tne property to one 
Maneckji in order to pay off the debt oue on the mortgage, thn plaintiff 
who then hel I a po wer of attorney from Minguel. offered to execute 
the conveyance m Mmguel'e name (Ex. 144). Minguel's also lending 
hia name to the sham proceedings in the Nasik Court to protect the pro- 
perty for Pearo and the plaintiff, tends to the same conclusion The 
mortgage was also attested by Enos, who was assisting Pedro in the 
management. It was. therefore, not a clandestine mortgage The 
evidence also shows that the money was raised and employrd for the most 
part at all eve its m connection with the liquor contract and for the rebuild- 
mg of the family house. For these reasons we bold that the mortgage was 

Minguel and Enos and for family purposes, and 
was Lo 91)J binding upon the whole family. The absonce of Minguel and 
his priestly office account for his not having himself signed or attested 
the mortgage. The true theory perhaps is that he abandoned the pro- 
perty wholly to his brothers. Enos died in or about the year 1876, and 
bis interest in the equity of redemption then devolved on his brothers 
Pedro and Minguel. This is common ground. 


agree with the Subordinate Judge that the award of the 
, 1881, presented to the Nasik Court and the consent order 

of February 10, 1882, that it should be tiled, were collusive between 
Minguel represented by the plaintiff and Pedro. Two different Judges 
have arrived at that conclusion. The additional evidence put in in the pre- 
sent case places the question, we think, beyond doubt. The object of the 
conclusive award and order and tbe mnde in which the object was carried 
out were these : — The plaintiff and his father Pedro were desirous of 
mduoing the mortgagees to accept a small sum in payment of tbe mortgage 
debt. They accordingly caused it to be represented in a document, which 
was drawn up in tbe shape of an award, that Pedro had wasted tbe 
Mtate to the extent of Be. 10,000 and that Minguel bad received nothing. 
The document then awarded that Pedro should give possession of the 
whole residue of the estate to Minguel. This document Pedro and the 
plaintiff caused some three persons to sign as though it were an award 
made by them. It was then presented to tbe Court at Nasik as an 
award under a 525 of the Code of 'Civil Procedure, and eventually on tbe 
application of tbe plaintiff as tbe attorney of Minguel and with the 
oonsfioti of bis fstfasr Psdfo it Wftsfilod as fto Eward oodsr 8« d26. 
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This award and the subsequent proceedings thereon must, we 
consider, be discarded from consideration in this case (l) because the deci- 
sion of the appellate Court in suit No. 308 of 1883 has decided that the 
plaintiff cannot base his tith on the decree of the Nasik Court as a decree^ 
the mortgagee not having been a party to the^e proceedings. We do not 
decide that, if that decree had operated as an assignment to Minguel, the 
decision of the appellate Court would have precluded the plaintiff as 
executor [691] of Minguel from suing upon it as an assignment to redeem 
the mortgage. It is unnecessary to express an opinion upon that point, 
because (2) the award is not in itself an assignment, but merely gave 
Minguel the right to an assignment from Pedro, and the order of the Nasik 
Court gave it no further force beyond this, that it conferred on Minguel 
the right to have a decree passed according to it uuder s. 522. No decree, 
which might have operate i as an assignment, was ever passed. (3) Tde 
award being a sham award, and the order for its filing being a collusive 
order, intended to have no effect between the parties to it. but to be used 
as a blind to deceive the mortgagee, cannot be used against any one except 
possibly the parties to it and their privies — Ahmedbhoy v. ViUleebhoy (1) ; 
Evidence Act (I of 1872). s. 44. 


Minguel died in 1883, leaving a will, dated 5th January, 1881, by 
which be bequeathed his interest in the property in question to the plaintiff. 
The plaintiff has duly proved it. It is contended by counsel for the 
defendant that Minguel had no power to deal with the property by will, 
as he was an undivided co-parcener governed by Hindu law, but we oaunot 
accede to that contention. It is not the case made by either party upon 
the pleadings, and the evidence has not been directed to meat it. Even if 
we assume that the Christians of Salsette retained the Hindu law of 
inheritance down to 1866, it is clear that, as pointed out in Abraham v. 
Abraham {supra Q,t p. 241) and Myna Boyee v. Ootaram (siipra) the bolding 
of land in co-parcenery incapable of being dealt with by will is not a branch 
of the law of succession proper, and that the Hindu law of succession or 
inheritance can well be retained by Christian converts without their at the 
same time being bound by its rule of strict co-parcenership. The evidence 
in this case is conflicting as to the power of a Salsette Christian to deal 
with his share in ancestral property by will, but read as a whole, is, we 
think, in favour of his being considered entitled to do so. The plaintiff in 
this view is, therefore, in the same position in regard to the equity of 
redemption in the mortgaged property as Minguel would have been bad 
he survived. 

[692] We have next to consider the effect of the suit on the mortgage 
which in April, 1883, the mortgagee filed against Pedro alone in the Nasik 
Court (subsequently transferred to Tbana), and to which he did not make 
the plaintiff as executor of Minguel a party. In that suit a decree was on 
the 11th May, 1885, passed for the sale of the mortgaged property. The 
defendant became the assignee of that decree. The property was sold 
under it, and the defendant purchased on the 27th September, 1886, a^^^ 
in that capacity now claims to be the absolute owner of the property. We 
have already pointed out that it was unnecessary to make the plaintiff 
party to these proceedings as nretended assignee of the equity of redemption 
under the consent order of the lObh February, 1882. Independently of that 
decree the plaintiff as executor of Minguel was the owner of half of tb® 
equity of redemption. The question whether the proceedings bound bim» 


(1) 6 B. 672. 
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one of difficulty. Section 85 of the Transfer of Property Act (IV of 1882) 
4oes not apply to tbe case, as ic was not then in force in Thana. The 
reason why the plaintiff did not apply to be made a party to these 
proceedings, must have been that he did not at that time desire to redeem 
the mortg'ige, inasmuch as he was then preparing to assert his title to 
the property free from the morr.gage under bis fraudulent decree, a claim 
which he subsequently unsuccessfully asserted in suit No. 308 of 1888 in 
the Thana Court and in appeal in this Court. The mortgagee did not 
make him a party, as, Pedro was supposed to represent the family in the 
matter of the mortgage. 

The question is, can the plaintiff now releem oo the ground that he 
was not made a party to those proceediogs. Although the parties are nob 
members of a joint Hindu family, yet they appear to a considerabie extent 
to govern their dealings as though they filled that character. If they were 
such members, the case of Doulat Bam v. Mehr Cha7id{l] would be exactly 
in point, as well as the case of Vishnu Vithal v, Venkatrav B havn^ij . 
The mortgage purported to mortgage the whole interest in the property 
and was made by Pedro tbe manager. The suit was brought against Pedro 
who had executed tbe mortgage, and asks that the debt may be satisfied 
of tbe mortgaged property and [693] that the property may be sold. 
What was intended to be scld was the whole interest in the property, and 
that was what the defendant purchased. The above cases are not. we tbink, 
in conflict with Shaik Abdulla v. Haji AbdullaiZ), where one only of the 
heirs of the mortgagor was made a party to the suit on the mortgage. 
The Privy Council in deciding Doulat Bam v. Mehr Chand (supra) do nob 
suggest that the plaintiffs in that case were at all events entitled to redeem 
the property, as they had noc been made parties to the suit in which the 
property was sold at the instance of the mortgagee. What their Lordships 
appear to us to hold is that tbe purchaser at the Court’s sale obtained a 
good title to the property purchased by him subject to the right of the co- 
parceners, who were not made parties to tbe suit, to dispute the sale on 
the ground that the original mortgage was not binding upon them. We 
think that the principle of these decisions governs the case before us, and 
that the defendant purchased the whole interest in tbe mortgaged property 
wb]ect to tbe right of the plaintiff to show that hia interest derived from 
Minguel was not bound by the mortgage. This he has failed to do. The 
Plaintiff is not, for the reasons we have given, entitled as absolute owner 
to recover half the mortgaged property from the defendant who has obtained 
poseession of it under hia purchase. That portion of his claim has been 
oorreotly disallowed by the Subordinate Judge. 

Subordinate Judge has, however, allowed the plaintiff to redeem 
ball the mortgaged property on payment of half the sum due under the 
^orfcgage. If, subject to the plaintiff’s right to dispute the mortgage 
being binding upon his share in the mortgaged property, the decree and 
the Thana Court affect hia interest, he cannot now bo entitled to 
®tall. We have held, for the reasons which we have stated, that 
j portion of the plaintiff's claim cannot, therefore, be sup- 

Jtortea, and the suit ought to have been dismissed in toto. We disallow 
Wie plainbiff's cross objections and allow the defendant's appeal with costH 

tbroagboat. 

4 

Suit dismissed, 

IS) P.J. (1889). p. 348, 
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[694] APPELLATE CIVIL. 

Before Mr. Justice Bayley, Acting Chief Justice^ and. Mr. Justice Fulton, 


Mingale Antone Kane (Original Plamtiff), Applicant v, Eam 
Chandra Ba’je [Original Surety), Opponent.* 

[28th August, 1894.] 


Civil Proce'iure Code [Act XIV of 18S2), $. 5i9^Surei% — Insolvency of a defendant^r 
Surety under $. .349 — Default of principal— Liability of surety— Mode of enforcing 
liability of surety— Practice — Procedure. 

The Civil Procedure Code (Act XIV of 1882} provides no rne^ns for enforcing 
in execution a surety bond passed under s. 349. Tbe proper course of the pUint. 
if! is to obtain an assignment of tbe bond with a view to suing on it. 

[Rel., 12 C.L.J. 419 = 7 Ind. Cas, 917 ; R.. 31 C. 162.] 


Application under the extraordinary jurisdiction of the High Court 
(s. 622 of tbe Civil Procedure Code, Act XIV of 1882) against the order 
passed by Rao Saheb G. V. Saraiya, Subordinate Judge of Bassein, in an 
execution proceeding. 

The plaintiff obtained a decree against one Baba Trimbak Naik. and 
in execution applied for bis committal to jail. On tbe 5th June, 1893, 
Baba Trimbak applied to be declared an insolvent. He was thereupon 
released on his furnishing security to appear when called upon, and the 
opponent Ramchandra became his surety (Civil Procedure Code (Act XlV 
of 1882), P, 349). 

Baba failed to appear on the appointed dav, namely, the 16th Sep- 
tember, 1893, and on the 18bh Sepbenober the plaintiff applied for a 
warrant for his re-arrest. Tbe warrant was returned unserved, as the 
bailiff was unable to find bim. On the 14th October, 1893, the plaintiff s 
execution darkhast (application) was dismissed owing to the plaintiffs 
absence. 

On the 28th November, 1893, the plaintiff applied for an order to 
recover the amount due from the surety Ramchandra (the opponent;. The 
Subordinate Judge rejected tbe application, holding that he had no power 
to grant it. , . 

The plaintiff applied to the High Court under its extraordinary juris- 
diction, and obtained a rule nisi calling upon Ramchandra to show cause 
why the order of tbe Subordinate Judge should not ba set aside on the 
ground that in rejecting the application he committed an error in law ana 
failed to exercise a jurisdiction vested in him. 

[69 S] Govardkanram M. Tripathi, appeared for the plaintin iu 
port of the rule. — Tbe Civil Procedure Code does not provide for proceed!^ 
against a surety appointed under s. 349, We, therefore, required aubhorw 
from the Court to recover tbe amount of the surety bond from the 
— Poynor Bibee v, Nujjoo Khan (1) ; Moidin v. Chandu (2). The w 
should have assigned the surety bond to us, so that we might institn 
suit on it. 

Mahadeo C. Apte appeared for tbe opponent (surety) to show cause • - 

The applicant must show, if he wishes to have the bond given to ' 

• 


• Application No. 41 ol 1894 undertbe extraordinary jurisdiction. 

(1)6 €. 437. 1 * (a)7MvB78. 
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that the dzdoation prooeedioga are still pending. But tbe execution pro- 
oeedings terminated with the dismissal of tbe darkbast owing to the 
applicant's default on the 14tb October, 1893. The execution proceedings 
haying terminated, the surety is absolved from liability — Lalji Sahoy v. 
Odoya Sttnden(l). 


JUDGMENT. 

Fulton, J, — The facts of this case are explained in tbe plaintiff’s 
application of the 28th November, 1893, to the Subordinate Judge as 
follows: — “Tbe plaintiff presented darkbast No. 657 praying that 
bis judgment-debtor tbe defendant might be committed to jail. The 
defendant on 5th June, 1893, applied to be declared an insolvent, and was 
released on bis furnishing security on the same day to appear when called 
upon. He did not, however, subsequently appear in the course of the 
execution proceedings, and is said to have absconded. On the 14th 
October tbe darkbast was dismissed owing to tbe plaintiff’s absence, and 
on tbe 28bh November tbe plaintiff prayed the Court to give him such 
authority as would enable him to recover tbe amount due from the sur-ity.” 
The Subordinate Judge thereupon made tbe following order ; “ I think 

that I have no power to grant this application. The applicant's remedy 
against Kamchandra Baje, if any, will be to proceed in tbe manner pre- 
scribed by the Civil Procedure Code, I refuse the application.” 
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Apparently the Subordinate Judge thought that a plaintiff might apuly 
for execution against a surety under s. 349 of the Code as against one under 
8. 336. But in this view we [696] are unable to concur. The Civil Proce- 
dure Code provides no means for eoforciog in execution a surety bond passed 
under 8. 349, and the decisions in Poynor Bibee v. Nujjoo Khan (2) and 
Moidin v. Chandu (3) show that tbe proper course is for the plaintiff to 
obtain an assignment of it with a view to suing on it. 


Mr. Apte for tbe opponent contended that with tbe dismissal of tbe 
plaintiff's darkbast tbe surety's liability terminated, and drew our attention 
to the decision in Lalji Sahoy v. Odoya Sunderi (1). Bub that decision 
referred to the enforcement of a surety bond under s. 336 and not to one 
given under s. 349 in insolvency proceedings which might be continued 
by tbe petitioner himself, and would not terminate owing to tbe absence 
of the judgment-creditor at whose instance the petitioner was originally 
arrested, and might also affect other creditors equally with such 

judgment-creditor. 


In tbe present case the defendant failed to appear on the 16tb Sep- 
tember, and the plaintiff on the 18th applied for a warrant for his re-arrest. 
The warrant was returned unserved owing to the bailiff's being unable to find 
the defendant, and on tbe 14th October the darkbast was dismissed owing 
to the absence of tbe plaintiff, who may not unreasonably have thought it 
useless to prosecute it further against the judgment-debtor. The question 
whether the liability which tbe surety incurred on tbe 16tb September, 
wheU the defendant first failed to appear, was discharged by the subse- 
quent dismissal of the darkbast is one that must be decided between the 


perties ooooerned in any suit which may hereafter be instituted on tbe 
bottd. Prima faoie^ however, there appears to be sufficient ground for tbe 
Msignment to the applicant of the bond in question. 


. ^ .'t v» . 


(l) MO. 767, 
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We must, therefore, make the rule absolute and direct the Subordinate 
Judge to assign it to the applicant. If the applicant file a suit on the 
bond within six months from this date, he may recover from the opponent 
his costs of this application in both Courts ; otherwise he must pay the 
opponent’s costs. 

BuU made absolute. 


19 B. 694i 
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[697] x\PPELLATE CIVIL. 

Before Mr. Justice Farran and Mr. Justice Candy. 


Kashiba bin Narsapa Nikade {Origmal Plaintiff), Appellant v. 
SHRIPAT NaKSHIV, deceased, by his son AND HEIR RaMCHANDBA 
AND ANOTHER {Original Defendants), Respondents.* 

[28th August, 1891.] 


Domicile Widow's d'imicil^ Capacity to contract — Law — Law of domicil rfgulates 
capacity to contract — Minor — Contract by a min'ir' Liability of mincr^ContraU 
Act {IX of 1872). ss. 11, 129 — Principal and surety-^Surety of a minor — Liability* 

The domicil of a widow is the same as that of her husband, unless she has 
char>ged it after his death. 

£j the law of Eogland the question of the capacity of a person to enter into 
a contract is decided by the law of his domioil. This pcinciplo of English law is 
adopted by s. 11 of the Contract Act (IX of LS72). 

A minor cannot be sued on a bond executed by him during minority and not 
ratified by him after his majority. 

A surety to a bond passed by a minor for moneys borrowed for purposes of 
litigation not found to be necessary, is liable to be sued on it whether tbs 
contract of the minor is considered to be void or voidable. 

[R.,23B 1:.93C. 713 (752) = 3 C.L.J. 422 = 10 C.W.N. 673; L.B.R. (1893—1900) 
656 ; U.B.R. (1897— J90l), 313.J 


Second appeal from the decision of G. G. W. Macpherson, District 
Judge of Belgaum, reversing the decree of Rao Saheb R. G. Bhadbhade, 
Subordinate Judge of Chikodi. 

- fiThe plaintiff sued to recover Rs. 1,194-12-0 doe on a bond, dated 
29th November, 1887, executed by the first defendant, who was a minor. 
The second defendant and his son, the third defendant, were sureties. 

Defendant No. 1 (Liksbmibai) did not appear at the bearing of the 
suit. Defendant No. 2 was dead. The third defendant (Ramehandra/ 
contended that the bond was void, as the first defendant was a minor 
when it was executed, and that he, therefore, was not liable as surety- 
He also contended that the suit was not maintainable in the Court at 
Gbikodi, as the first defendant resided at Kolhapur (outside Britis 
territory) where the bond was executed. 

Tbe Subordinate Judge found that though the first defeodanb, the 
executant of the bond, resided at Kolhapur, the suit was maintainable ^ 
tbe Chikodi Court, inasmuch as the third defeodaut [698] resided wi 
its jurisdiction ; that as the parties resided within British 
the place of payment being obviously the creditor’s residence, the * ? 
of the^contracb must be tested by the law of British India ; that the ^ 
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was voidable ab bhe insbaoce of the 6rsti defendaati bob was not void, and 
that bhe deceased second defendant and bis son, the third defendant, being 
eurebies on the bond, they were liable to the plaintiff’s claim. He, there- 
lore, passed a decree awarding the claim with costs. 

The defendants preferred separate appeals. The Judge found that the 
first defendant was subject to English law, and that by that law she was 
a minor when she executed the bond, and was, therefore, not liable upon 
it, as she had not ratified it after attaining majority. He held that as the 
first defendant was not liable, the third defendant, being a surety, was not 
liable, and be accordingly reversed the decree. 

The plaintiff preferred a second appeal. 

Vikaji, with Gokuldas K. Parekh, for the appellant (plaintiff). 

Lang (Advocate General), with Mahadeo C. Apte, for respondent 
No. 1 (defendant No. 3). 

Inverariiy with Dhondu M. Sauzgiri, for respondent No. 2 (defendant 
No. 1). 

The following authorities were cited in the argument : — Story’s 
Conflict of Laws, arts. 82, 637 (a;); Westlake on Priva e Interna'ional 
Law, D. 45, art. 353 ; Tudor’s Leading Cases, p. 284 ; Obifcty on Cnnira' ts, 
pp. 209, 686, 687; Addison on Contracts, (dbh Ed ), p. 127 ; P-irson's Llw 
of Contracts, Vol. I, p. 329 ; Indian Contract Act {IX of 1872), ss. 11, 64, 
126, 128; Mayne’s Hindu Law, arts. 191, 196 ; Cooper v. Coopcril) ; H‘>ri 
Ram V. Jitan Ram{^) ; Patima Bihi v. Debnauth SkahiZ) ; Mohmed Art/ 
V. Saraswati DebyaiA) ; Hanmant Lakshman v. Jayarao Narshih{5). 
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JUDGMENT. 

Farran, J. — This was a suit on a bond executed by the defendant 
Laksbmibai to secure payment to tbe plaintiff of Rs. 1.000 and inte rest. 
The defendant Laksbmibai was tbe widow of [699] Sbirlojirao N. 
Nimbalkar, a British subject, who had his domicile in Brir.ish Jn iia. At 
the time of execution she was staying in Kolhapur. Sne was then ad- 
mittedly under tbe age of eighteen years, but wouM seem, though the'e is 
DO express floding upon tbe point, to have completed her sixteenth year. 
Tbe money was borrowed in connection with a suit about hor deagat pro- 
perty. The District Judge states in his judgment that the litigation was 
not shown to be necessary. The defendant Ramcbandra's father, since 
deceased, joinrd in the bond. Its terms, so far as they related to him, 
were as follows: — Security for the recovery of this amount is myself 
(namely) Sbripat Narsioha Diwanji, inhabitant of Cbikodi. The above- 
named Shrimant Matosbri Bai Saheb will pay the amount as agreed 
above. Should she fail to pay, I will pay the abovemeniio’ ed amount 
personally without pleading her excuse and take back this bond. If it is 
nob 80 paid, you should get it paid off from my iocome.” Tt>e defendant 
Hamobandra also executed the bond to show his consent to it and under- 
took to pay it if bis father did not. 

At the original hearing, tbe defendant Laksbmibai did not appear. 
Bamobandra appeared and pleaded that Laksbmibai was a minor when 
the bond was given, and that bis father Sbripat and he were not, there* 
lore, liable upon it. Tbe Subordioate Judge passed a decree against the 
defendants. Both appealed, and the District Judge, in appeal, dismissed 


9) 8 B.L.B. 496. 
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the suit against both. The present is an appeal by the plaintiff against 
the decision of the District Judge. 

The first question which arises for consideration is by what law the 
minority of Lakshmibai and her consequent ability to contract are to be 
determined. As she was a widow of a domiciled British subject, and is 
not shown to have changed her domicil since his death, it must be taken 
that her domicil, when she executed the bond, was in British India. Now 
it has been long a fertile source of controversy whether, according to Eng- 
lish law, the capacity of a minor to bind himself by personal contract 
ought to be determined by the law of his domicil or by the lex loci con- 
tractus, It is so stated by Lords Watson and Macnaghtenin Cooper v. 
Cooper (l) in the House of Lords. In the same [700] case Lord Halebury 
after saying that there is a singular concurrence of opinion amongst jurists 
upon the question, says that the capacity to contract is regulated by the 
law of domicil, citing Story’s Conflict of Laws, pi. 64. It was not neces- 
sary to decide the point in that case, as the domicil of the lady who entered 
into the contract and the lex loci contractus were the same. However, 
in Sottomayor v. De Barros (2) the Court of appeal laid it down as a well- 
recognised principle of law that the question of personal capacity to enter 
into any contract is to be decided by the law of domicil. Westlake 
considers the English la\v to be now settled on that footing: Priv. lu. L. 
(3rd Ed.), p. 43. The framers of the Contract Act in s 11 seem to have 
adopted the same view. This was also what the contracting parties 
themselves thought and intended, as they made their contract on paper 
impressed with a British stamp. We must, therefore, bold that 
Lakshmibai was a minor at the time when she entered into the contract 
in question, being governed by the provisions of Act IX of 1875. 

The same reasoning also shows that the enforceability or otherwise 
of her contract must be determined by the provisions of the Contract Act 
in so far as they relate to her capacity to contract. These provisions in 
their relation to minors have been the subject of judicial comment and 
decision in several cases. In this Court it has been laid down that a 
minor can sue upon a bond passed in his favour — Hanmant v. Jayaraoi3)- 
That carries with it the broader proposition that where the 
consideration for a contract on the part of the infant is wholly executed 
he can sue to obtain the benefit of such contract. No reasons are given 
by the Court for its decision. The ruling in Sashi Bhusan v. Jadu Nath (4, 
was probably followed. It was there ruled that the law under the 
Contract Act was the same as the law in England, where a contract 
entered into with a minor is only voidable at the option of the minor. 

On the other hand, in the latest case, we believe, on the subject, 
Norris, J., expressed a strong opinion that a minor in British India oanno 
contract at all — Fatima v. Debnauth (5). It had [701] been previously 
held in the Calcutta High Court that the conveyance of an infant M 
avoided by him in his lifetime was valid — Mohamed Arif v. Sarasvati joj. 
That was really a decision on s. 7 of the Transfer of Property Act, u 
the Judges in coming to it purported to follow Sashi Bhausan v. Ja ** 
Nath {supra), which was a ruling on the Contract Act. In the 
take of this case it is not necessary for us to decide whether the contra 
of a minor under the Contract Act is void or voidable. 



(1) 13 App Oa. 105, (107). (2) L.R. 3 P.D. 5. (3) 13 B. 60. 

(4) 11 0. 552. (6) 20 C. 608. (6) 18 0. 259. 
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In the case of Lakshtnibai, who, as we havreheld, must: be considered 
to have been a minor at the time she execated the bond, it has not been 
shown that she has ratified her contract since she has attained her 
majority. The suit as against her has, therefore, been properly dismissed. 

Shripat was also domiciled in British India, as is the nlaintiff. The 
contract of Shripat shortly expressed amounted to this : — IE the minor 
lady does nob satisfy the bond, I will do so without pleading her excuse. 
By English law it is clear that Shripat would be liable under such a 
contract. The proposition is thus expressed in Chibby on Oontracts (12bh 
Ed., p. 588): “ Bub the rule that a party cannot be liable on a contract of 
guarantee unless the principal he also liable, is in some cases true in form 
or words rather than in substance. Thus, in the case of a guarantee to 
answer for the price of goods, nob necessaries, bo be sold to an infant or 
other person incompetent bo contract, there is no doubt that the party 
guaranteeing, though professedly contracting only in the character of a 
surety, would be rasponsibld : for either he could not urge the incapacity 
of the supposed principal, or ha might by construction of law be himself 
treated as the principal.” The same law is laid down in De Colyar on 
Guarantees, p. 85, where he cites the cases of Harris v. Huntbach (1) 
and Duncomb v. Tickridge (2). The judgment of Foster, J., in the former 
case and the reasoning of the Court in the latter fully bear out his 
statement of the law. The other text books are to the same effect — 
Addison on Contracts (9bh Ed.), p. 31; Parson’s Law of Contracts, Vol. II, 
p. 4, an American work. 
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[702] English law on this subject is thus applied to infants whose 
contracts are by that law voidc,ble only. The Contract Act does not 
contain any provision which prevents the same view being taken here. 
Section 128, which has been relied on for that purpose, only explains the 
guantum of a surety’s obligation when the terms of the contract do nob 
limit it as they often do. This is clear both from the language of tbe 
section itself and from the illustration. Neither has any reference to tbe 
nature of the obligation of the principal. Tnere is nothing unlawful, 
immoral or even improper in lending money to a minor, and we can see 
no reason, in the absence of enactment bo the contrary, why a person 
cannot oontraol to guarantee the performance by a third person of a duty 
of imperfect obligation. 


The case is perhaps still more clear if tbe promise of the infant to 
repay the money is void. In that case the contract of the so-called surety 
is nob a collateral, but a principal, contract# It is a conditional promise 
founded upon valuable consideration. It is like the case of a person, who, 
to appease tbe anger of a child, requests another to lend a guinea to the 
child to play with, and promises, if tbe child loses or does not give back 
the ooin, to make it good to tbe lender. The promise in such circumstances 
is clearly that of a principal, and not of a surety, and the situation is not 
altered by its being called a guarantee. That case differs from tbe present 
in degree oolyi and not in principle, if the promise of Lakshmibai was 
void. This is the principle upon which Foster, J., really decided Harris 
V. Sunthach (supra), and tbe Oourt gave judgmeot in tbe old case of 
Duncomb v. Tiokridge (supra)* though for the reason given by De Colyar 
in bis treatise the latter case cannot be treated as a binding authority. 


(1)1 8asow..678. 
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The same distinction was taken in Goodman v. Chase (1). There the 
defendant, in consideration that the plaintiff would discharge A B., whom 
be had taken under a writ of ca sa, promised to pay A. B.’s debt. The 
discharge of A. B. from custody operated as a release of the debt of A. B. 
The promise of the defendant did not come into operation until the 
aebt of A. B. was released. The undertaking of the defendant was, 
yierefore, held to be that of a principal, and not collateral. Butcher v. 
L?03] Stnian (2) and Bird v. Gammon (3) are inslances of the same kind. 
See Berkmyr v. Darjiell (4), Whether, therefore, the promise of Lakeh- 
mibai comained in her bond be voidable or void, the result is the same. 
Shripat in either case was liable. 

So far as the defendant Eamchandra, Shripat’s son is concerned, 
we must set aside the decree of the District Court, and restore that of the 
Subordinate Judge, with costs throughout on the defendant Eamchandra. 
The decree of the District Court in so far as it dismisses the suit against 
the defendant Laksbmibai will be affirmed, with costs. 


19 B. 703. 

CRIMINAL REVISION. 

Before Mr. Justice Jardine and Mr, Justice Banade. 

Queen-Empress v. Janardhan Damodhar Dikshit.* 

[5tb December, 1894. j 

Penal Code (Act XLVof 1860). s. 499 — Defamation — Publication — Mode of publicoliort 
defamatoiy though the imputation be true. 

Under s. 499 of the Indian Peoal Code (Act XLV of 1860) the person who 
publishes, and the person who makes, an imputation are alike guilty of detamation. 

A Court may find that an imputation is true and made for the public good, 
but on considering the manner of the publication, tex. gr., in a newepapar), it 
may bold that the particular publication is not for the public good, and is, 
therefore, not privileged. 

[R., 6 Bom. L.R. 131 (192),] 

This was an application by the accused for the exeroj^e of the High 
Court’s Eevisional Jurisdiction under s. 439 of the Code of Criminal 
Procedure (Act X of 1882). 

The accused bad been convicted of defamation under tbe following 
circumstances : — 

The complainant, Hari Vinayak, was an inspector in tbe service 
of the Tbana Municipality. Tbe accused, who was a Municipal Coni' 
missioner. sent a letter, dated the 8th November, 1893, to the Municipal 
Secretary, the material portion of which was to the following effect;— 

[704] ‘ Hari Vinayak, Inspector, is a dismissed servant of tbe Local 
Board, and it is understood that he is also dismissed from the Forest 
Department, and that the said Inspector is also fined by the Local Board. 
Has this fact come to the notice of the (Municipal) Committee? 
why is a man of such a questionable character employed by the Munici- 
pality ? Are not other men available ? If the fact has come to the notice 
of the Municipality, is anything being done about it ?” 

* Criminal Applioation for Revision No. 269 of 1894i 
(1) 1 B. and A. 297. (2) 11 M. & W. 867. 

(3) 3 Bing. N. 0. 883. (4) Smith L. 0. Vol, I, 386. 
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Bofore the Municipality could take any action on the matter, the 
accused published the letter in a newspaper called the Suryodaya in its 
issue of the 27th November, 1893. The complaioant thereupon prosecu- 
ted him for defamation both for sending the above letter to the Munici- 
pality and for publishing it in the newspaper. 

The accused pleaded that the statements in the letter were true, made 
in good faith, and for the public good ; and were, therefore, protected by 
exceptions 1, 3, 8, and 9 to s. 499 of the Penal Code. 

The First Class Magistrate, who tried the case, convicted the accused 
under s. 600 of the Penal Code. 

On appeal the Sessions Judge held that the imputations, complained 
of, were true and made in good faith, and in so far as they were com- 
municated to the Municipal Committee were protected by exception I to 
s. 499 of the Penal Code; but he was of opinion that there was no justi- 
fication for publishing the letter in a newspaper, and he, therefore, con- 
firmed the ooDvictioD. 

The following extract from the Sessions Judge's judgment gives bis 
reasons : — 

'* Butin dealing with the publication in a newspaper a different set of 
considerations come in. The accused, who was himself a Municipal Com- 
missioner, was justified in bringing to the notice of the governing body 
of the Municipality facts going to show that one of their employes was 
undeserving of their trust. Some persons indeed would hold, it was bis 
duty to do this. Bub was he justified in publishing the same facts in a 
newspaper? What is the public good in a case of this kind ? Is it merely 
that the Municipality, the men's emp'oyers, should know of his character ? 
Or that the general public should know of it? I cannot see that the 
public good is served bv spreading abroad facts harmful to a mao s 
reputation more widely than is necessary. It is argued that his employers 
are the geD<val public of Thana ; but this is nob so. It is the municipal 
body and oot the general local public that engages and dismisses 
municipal servants. It is well that the municipal governing body should 
know the character of their servants, but no good purpose is seiyed by a 
[706] general knowledge in the public that a municipal servant is not of 
good character, unless the governing body, being acquainted with that fact, 
has determined bo retain his services when they ought not to be retained. 
If that be the case, and it is nob the case here, ic may be for the public good 
that the public should know. Otherwise an extension of such knowledge 
beyond the governing body is far more of an injury to the servant than of 
a benefit to the public. On this roint I refer to the second edition of 
Odger's Bigeet of the Law of Libel and Slander, pp. 243 to 246. In 
Purcell V. Soivler it was held that the charge against the medical officer 
of a poor law-union ought to be confined, in the first instance, to those 
whose duty it is to investigate the charges. In the case of Simpson v. 
Down$ ib was held that * a letter sent bo a newspaper by members of the 
'Town Oounoil and published therein, charging certain contractors for the 
.erection of the borough jail with “ scamoing’' their work, is not privileged ; 
although preferring the same charge at a meeting of the Town Gounoil 
probably would have been.' 

“ The general principle appears to be that the mode and extent 
of ft privileged oommunioation should oot be more injurious than need 
The interests of the individual are entitled to proteotion as well as 
tho infeereite of the pablio. It is for the public interest that a Municipality 
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Dec* 5 ®“ Unworthy man, but that publio interest would 

— ’ be sufecieutly secured by informiug the Municipality of the 

Criminai. wied in rob?Ii.r least until it has been tried and 

Kbvision, Sod requ.^el^ ’ ‘he Public 

“ It is as well to note that the article in the Suryodaya complained 
of was not a report of proceedings at a municipal meeting. It states^^that a 
special general meeting was called for November 11th, but was not held 

ce'r aron7sHo'’° T'r’’ had given due notiL of 

certam questions which were not put, as no meeting was held but 

themSr® ^ Interest. Amongst 

1 gi^stion relating to Hari Vinayak. The othL 

relate to other matters. Had the article been a full and true report of 

but Ft" w!f meeting actually held, it would perhaps be privileged, 

oFestin^? Tl! V “ publication of the notice of 

= insertion in an article of that kind of defamatory matter 

about an individual is not for the publio good. To hold the contrary 
would be to give currency to a principle that would be a license to scandal, 

oF '“pertinent curiosity, and an infraction 

m the right that the privacy of a man's past shall not be needlessly invaded. 

Therefore, I ho d that in publishing the article in the Suryodaya the 
accused was guilty of defamation.” i^no 

diction^^ accused now moved the High Court under its revisional juris- 


starhyg (with Narayan Ganesh Chandavarhary.—’lhe Sessions Judge 
nas found that the imputations complained of are true, and made in 

^'hs public pood so far as they were addressed 
to the Municipal Committee, but that their publication in a newspaper 

was no public good, [706] The present case falls under 

A*’ no limitations upon the mode qr manner of 

pu ica ion. The ease of Purcell v. Sowler (1) does not apply. In that case 
ctie imputation was clearly false. Here the imputation is true. The 
reason why lb was published in a newspaper was that the attendance at 
municipal meetings was generally insufficient to make a quorum. The 
accused therefore, felt that it was bis duty to bring tbe matter to the 
notice of the public; Odger on Libel and Slander, p. 243, 

There was no appearance for the complainant. 


JUDGMENT. 

Jardinf, J. Section 499 of the Indian Penal Code defines defama- 
lon. It brings under the criminal law tbe person who publishes as well 
as the person who makes the imputation. The same distinction is made 
in the first exception, the one pleaded for the accused by Mr. Starling. That 
exception exempts any imputation made or published for tbe publio good, 
and concludes as follows — whether or not it is for the public good is a 
question of fact. The learned Sessions Judge dealing with the fact 
in appeal before him found that the imputations were true and made for 
the public good. But on consideration of tbe manner of the publication, 
t, e.t in a newspaper, he held that the publication was not for the publio 
good and cited Purcell v. Sotohr (1). The reasons given show that tho 
finding is substantially one on the facts, and, therefore, such as thisCour*, 


(1) 2 0. P. D. 216. 

472 


X.] 


RUS800BAI V, ZOOLEKHABAI 


19 Bom. 707 


eittiDg in revisioDi is not inclined to interfere with, except for gra7e reason. 
We are of opinion, on the words of the sections, that the Sessions Judge 
was oomnetent, while acquitting under the first exception as regards the 
mere making, to uphold the conviction on the ground that the publication, 
namely the particular publication in the newspaper, was not for the public 
good. We do not differ from his reasons. This interpretation of s. 499 is 
in accord with the views as to the reasons of the enactment expressed in 
the Queen v. Sankara(l) and Thiagaraya v. Krishnaswami (2.) 
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Appliction dismissed. 


V 19 B. 707. 

[707] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 


RussoOBai (Original Plaintiff), Appellant v. Zoolekhabai 
(Original Defendant), Respondents^' [8bh March, 1895.] 

Inheritance — Step'inother — Right of step-mother to succeed to her step-son in prefer- 
ence to his paternal first cousin. 

A Btep-mother succeeds to the property of her step-son inlpreference to the step- 

eoD's paternal uncle’s son. 

tN.P., 37 0. ‘214=»11 C.L.J. 688=14 C.W.N. 443 = 5 Ind.Cas. 135; Appr.. 16 Bom. L. 

R. 699; R., 36 B. 120=13 Bom. L. R. 863 = 12 Ind. Gas. 359 ; 5 Tod.Cas. 748 = 

6N.L.R. 39; 20 Ind. Oas. 557 = 9 N.L.R. 102.] 

Suit by a step-mother to recover her step-son’s property from his 
widow on the remarriage of the latter. 

The parties were Kutchi Memon Mabomdans, and as such subject to 
Hindu law (3). 

The plaintiff was the widow of one Haji Joonas Haji Abdul Sackoor. 
The defendant (Zoolekhabai) was the widow of Haji Jackeria Haji Joonas, 
the son of Haji Joonas Haji Abdul Sackoor. The plaintiff was the step- 
mother of the said Haji Jackeria. 

Haji Jackeria died in 1876, and his widow (the defendant) came into 
possession of a large amount of moveable property (viz., money, ornaments, 
jewels, &o.) which had belonged to him. The defendant subsequently 
remarried, and the plaintiff filed this suit claiming the said property as 
the nearest heir of Haji Jackeria. She alleged in the plaint as follows 

*'fi. The defendant has since remarried ; and the plaintiff says that 
according to the custom and usage of the Kutchi Memon community to 
which the said Haji Jackeria belonged, the defendant has thereby for- 
feited all her interest in her said husband's estate, and also in the said 
ornamentB presented to her as aforesaid ; and the plaintiff as the nearest 
heir of the said Haji Jackeria is now entitled thereto." 

The defendant filed a written statement in which she stated (inter 
alia) as follows : — 

“ 6.' The defendant denies that there is any custom or usage as 
alleged in paragraph 5 of the plaint. The defendant denies that she has 

* Sait No. 481 of 1891 : Appeal No. 833. 

(1) 6 M. 881 (896). («) 314 (217). 

MaiiomedSidikv, Haji Ahmed {10 B. 1); Abdul Cadur v. O.A, Twnet 
f9B. 188). ■ 
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forfeited ber rights and iote^ests in fcbe property mentioDea in the plaint 
by ber remarriage as alleged. Even if such a forfeiture did take place op 
remarriage, the defeodnnt submits that the plaintiff is nob the person who 
would be entitled to such property, nor would she be entitled to any of 
the property claimed in this suit.” 

[708] It appeared that tbe deceased Haji Jackeria left a first cousin 
(a paternal uncle’s son) him surviving. 

At the hearing before Farran, J., the following issues were raised 

(J) Whether tbe plaintiff is nearest heir oi Haji Jackeria, and as such 
entitled to maintain this suit? 

(2) Whether tbe custom alleged in paragraph 5 of the plaint 
is a valid and subsisting custom of tbe Kutchi Memon community ? 

(3) Whether at the date of tbe defendant’s remarriage she bad any 
property liable to be forfeited under the alleged custom ? 

(4) Whether tbe plaintiff is entitled to any and what relief in this 

suit ? 

Counsel for the parties agreed that the first issue should be tried 
first : as, if it should be found in the negative, tbe decision would dispose 
of the suit. 

Lang (Advocate-General) and Scott, for plaintiff. — They cited Ashabai 
V. Han Tyeb (1) ; Abdul Cadur v. C. A Turner (2) ; West and Buhler’s 
Hindu Law (3rd Ed ), p. 471 ; Gnjabai v. Shrimant Shahajirao l3). 

Jardine and Buxscll, for defendant. -Tbey oiled Mayne’s Hindu 
Law (5th Ed.), para. 622 ; Kesserhai v Valab Bnoji (4) ; Kumaraveluv* 
Virana (6) ; Muttam7nal v. Vengalakskmiammal (6) ; Mari v. ChintuiTn- 
mal (7) ; Mitakshara. ch. II, s. 5, pi. 4. 

Farran, J. — I think the case is governed by the Mitakshara, ch. IL 
s. 5, pi. 4. It appears that Haji Jackeria, tbe defendant's former husband, 
whose property is in question here, bad an uncle (H^ji Cassum) who was 
bis father’s brother. That uncle has left a son (Ahmed Haji Cassum). 
He is, therefore, a named heir, and as such excludes a female as wife of 
a gotraja saphida,, even though nearer in relationship. It is quite clear, 
[709] upon the authorities, that tbe term *' mata ” does nob include tbe 
step- mother. I find the first issue in the negative and dismiss the suit 
with costs. 

The plaintiff appealed. 

Badrudtn Tyabji and Inverarity, for the appellant. 

Lang (Advocate-General) and Mocphersony ior tbe respondents. 

Id addition to those cited in the lower Court tbe following authorities 
were cited Kahngapa (8); Bakhmahai . TukaraTti ^ 

Vithaldas v. Jeshubai (10). 


JUDGMENT. 

Sargent, C. J.— The question raised by this appea-l is whether 

the step mother or a paternal uncle’s son has the preferable right of suooes- 
sion. In Kesserbai v, Valab Baoji (4), Westropp, 0. J., says that althoug^ 
the step-molber cannot take as heir under the term * J j 

necessary inference from the cases of Lakskmibaiv. Jayram Ean\l^) ^ 
Lallubhai v. Hankuverbai (12) that she is entitled to inherit as a golTaj 


(1) 9 6. 115. 

(4) 4 6. 188 (208). 
(7) 8 M, 107. 

(10) 4 B. 219. 


(2) 9 B. 158. 

(5) 5 M. 29. 

(8) 16 P. 716 (718), 

(11) 6 B.H. C. B A. 0. J. 152. 


(3) 17 B. 114> 
(6)5 .M. 88. 
<9i J1 B. « 
(12) 2 B*888*‘' 
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sapindd. The latber case as explained by the judgment in Rachava v. 
Kalingapa (l) must be taken as deciding that the widows of goiraja 
sapitidas in the case of collaterals are to be preferred to the male golraias 
in a more remote line, and a fortiori the widow of a mate gotraja in the 
ascending line, which is the case here, will have that preference over 
such collateral. Unless, therefore, there is an exception to that rule, 
the step-molher would appear to have a prior right to the paternal uncle’s 
son, who represents a remoter line of succession. Mr. Justice Farran, 
however, considers that the express mention of the paternal uncle’s son in 
Mitakahara, ch. IT, s. 5, pi. 4 has that efiect. 

In Eesserbai v. Vaiab Raoji (2), where the question was between the 
step-mother and the half-sister, Westropp, G.J., says (p. 209) ; “There 
was not any intention on the part of the Court which decided Lallubhia 
y. Mankuvarbat to displace a person so specially introduced” as included 
in the term “ brothers ” who are oce of the “ compact series of heirs.” 

[710] The uncle’s sons are indeed mentioned in pi. 4 of ch. II, s. 5, 
of the Mitakshars, which introduces them as belonging to the class descri- 
bed in B. 3 as “sprung from the same family with the deceased and 
connected by funeral oblations, i.e., the naternal grandfather and the rest,” 
but they cannot be regarded as specially mentioned in the succession so 
as to exclude the operation of the above rule. Moreover, there is force in 
what is said in West and Buhler (3rd E ).), p. 472, that the step-mother 
ought to be placed, on account of her near relationship to the deceased, 
immediately after the paternal grandmother, up to whom only the succes- 
sion is settled by special texts." 

We must, therefore, reverse the decree of the Court below and declare 
that the plaintiff is the nearest heir of Haji Jackeria, and send back the 
case for disposal after finding on the remaining issues. Costs to abide 
the result. 

Case remanded. 

Attorneys for appellant. — Messrs. Tyabji, Dayahhai and Co. 

Attorneys for defendant. — Messrs. Bhaishankar and Kanga. 


19 B. 710. 

ORIGINAL CIVIL. 
Before Mr. Justice Starling. 


Jbynaravan Meghraj and another {Plaintiffs) V . Ismail 

KuriMaLI anu others { Defendants )* 

Khktsidas Hurmookhroy {Claimant). 

[15bh June, 1895.] 

Btaecuiion^Decree — Aiiaehment -under 'decree cf ffigh Court of property already 
attached under decree of Snatl Cawes Court ~('latm to attached property, by -what 

Court decided'-^CtvU Procedure Code {Act XIV of 1683), w. 372 — Jurisdiction 

Praoiice—Pf ocedure. 


In czeoutioD of a decree obtained in the Hi^h Court the plaiotifis, on the 22n 
of Uaroh, 1695, attached certain property of the defendant, wblob. however ba 
been already attached on the 22nd of February, 1895, by one Rajbai, who' ha 
obtained a decree egaiost defendant in the Court of Small Causes. The plaintifi’ 
nUnchment was, therefore, tffected under s. 273 of the Civil Procedure Cod 
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(Act XIV of 1832) by a notice addressed by the Frothonotary of the High Court 
to the Registrar of the Small Causes Court. The claimaot was mortgagee in 
possession and the defendants were his tenants. On the 28th February he 
bad lodged a claim in the Small Causes Court [711] to the said property as 
mortgagee in possession, and on the 25tb March, 1895, a consent order was 
passed by the Chief Judge of that Court directing that Rajbai’s attachment 
should stand subject to tbe claimant's claim. 

On the 22nd April, 1895, the claimant applied to the Chief Judge of the Small 
Causes Court to issue a notice to the plaintifis in this suit, under s. 272 of the 
Civil Procedure Code, to determine the question of priority of claim to the 
attached property between him and the plaintifis- Hie application was refused, 
the Chief Judge being of opinion that he could not interfere in a High Court, 
suit. The claimant then died his claim in the High Court, and took out this 
summons to remove the plaintiS's attachment. 

Held, that under s. 272 of tbe Civil Procedure Code, the Small Causes Court 
WHS the only Court to decide tbe question of priority between the claimant and 
tbe plaintiSs. 

In chambers. Summons taken out by the claimant (Khetsidas 
Hurmookhroy) dated 15th May, 1895, calling on the plaintiffs to show 
cause why an attachment levied by them on ceriain property as belonging 
to the defendants should not be removed, &c. 

The plaintiffs obtained a decree in this suit against the defendants for 
a sum of Bs. 5,839. Iq execution of this decree they on the 2Qd March, 
1895, attached certain goods as belonging to the defendants. This pro- 
perty had been already attached on the 28th February, 1895, in execution 
of a decree obtained by one Rajbai against the defendants in the Bombay 
Court of Small Causes (suit No. 27498 of 1894). The attachment of the 
plaintiffs on tbe 2ad March, 1895, was, therefore, effected by a notice 
under s. 272 of the Civil Procedure Code (Act XIV of 1882) addressed by 
the Prothoaotary of the High Court to the Registrar of the Small Cause 
Court. 

The claimant was the landlord of the house in which the attached 
property was lying, and the defendants were his tenants. He had on the 
28th February, 1895, lodged in the Court of Small Causes a claim to the 
said goods as mortgagee in possession under a Gujarati writing dated the 
20ch February, 1895. This claim came before the Chief Judge of that 
Court for investigation on the 25th March, 1895, and a consent order was 
passed directing that Rajbai’s attachment should stand subject to the 
claimant’s claim. 

On the 22nd April, 1895, the claimant applied to the Chief Judge to 
issue a notice to the plaintiffs, under s. 272 of the [712] Civil Procedure 
Code (Act XIV of 1882), to attend in order to determine the question 
of priority of claim to the said property as between the olaimaot an 
the plaintiffs, but the Chief Judge declined to grant the application, being 
of opinion that he had no jurisdiction to issue such a notice against 
plaintiffs. In his order he said : — 

"I am of opinion that applicant should commence by 
claim in the High Cout, which may, if that Court so order, be transfer 
here for this Court to adjudicate under the proviso of s. 272. It 
not, I think, b’e right for this Court to issue the notice prayed as ^ 
only could be done by in effect assuming a jurisdiction in the High o 
suit which this Court does not possess.” 

The claimant thereupon filed his claim to tbe said property as 
gagee in possession, and on the 15th May, 1895, took out the a 
mentioned summons to remove the plaintiffs attachment. 
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MoHlal, for the claimant, id support of the summons. 
Inverarity^ for the plaintiffs, contra. 


JUDGMENT. 

Starling. J.— A suit (No. 27498 of 1894) having been filed in the 
Court of Small Causes against the defendant in this suit, a decree was 
passed against him, and certain moveable property was attached in execu- 
tion thereof and taken into the custody of that Court. The plaintiff in 
this suit having obtained a decree herein applied to attach the same pro- 
perty in execution, and in accordance with the provisions of the first portion 
of a. 272 of the Civil Procedure Code (Act XIV of 1882), the Prothonotary 
sent a notice of attachment to the Court of Small Causes. Thereupon the 
present claimant applied in that Court to raise the plaintiff’s attachment 
on the ground that the defendant had no attachable interest in the pro- 
perty. The Chief Judge of the Court of Small Causes refused to issue a 
notice on the ground that such an act would in effect be assurning a 
jurisdiction in a High Court suit which his Court did not possess. On this 
the claimant took out the present summons calling upon the plaintiff to 
show cause why his attachment should not be raised. 

At first sight it may seem strange that the Court of Small Causes 
should be competent to decide upon the validity of an attachment issued 
by the High Court \ but the whole question turns upon what course 
of procedure has been provided by the Legislature in the Civil Proce- 
dure Code. Now, the same section [713] which points out how the 
attachment of property deposited in or in the custody of any Court is to 
be efieoted also provides that in such a case “ any question of title or 
priority arising between the decree-holder and any other oerson, not being 
the judgment-debtor, claiming to be interested in such property by virtue 
of any assignment, attachment, or otherwise shall be determined by such 
Court, ” i.e., the Court in whose custody the property is. The words of 
this section seem to me to be too clear to admit of any argument ; and in 
my opinion the Court of the Small Causes is the 07ily Court which under 
the Code can decide the question now raised before me. 

The point does not seem to have come up directly before any of the 
Courts for decision ; but in the case of Debee Pershad v. Gujadkar Ram 
(1) the meaning of s. 237 of the Civil Procedure Code of 1859, which is 
similar in effect to s. 272 of the present Code, and the latter portion of 
which is almost word for word the same as the latter portion of 
s. 272, was discussed in connection with the question whether the Court 
in which the attached property was, could decide a question as to 
the validity of an attachment in a miscellaneous proceeding, or whether it 
was necessary to file a suit. In delivering judgment. Couch, C.J., said ; 

Where money or a security is deposited in a Court of justice, any ques- 
tion of title or priority arising between che decree-holder and other persons 
than the defendant shall be determined by that Court, the reason appa- 
rently being that there may not be an unseemly conflict between the 

Courts.” 

This is in exact conformity with the opinion which I had formed 
before I found this case, and I must, therefore, hold that this Court is not 
the one in which the question which the claimant seeks to raise, can be 
determined. I must, therefore, dismiss the summons with costs. 



<1) ao W.B. O.B. 73. 
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As the Chief Judge of the Court of Smalt Causes has only refused to 
issue a notice, I see no objection to a fresh aoDlication being made to him, 
and I have no doubt that he will now hear the matter ; but if ha considers 
that he is bound by his previous refusal, the only course onen to the 
claimant will he an application [714] to this Court ou its appellate side to 
exercise its extraordinary jurisdiobion under s. 622 of the Civil Procedure 
Code. 

Attorneys for the claimant. — Messrs. Bicknell, Mervanji andMotilaU 
Attoneys for the plaintiffs. — Messrs. Matubkai and Jamtetram. 


19 B. 714. 

CRIMINAL REVISION. 

Before Mr. Justice Jardine and Mr. Jzistice Banade. 


IN RE Nabishah.* [27bh September, 1894.] 


Criminal Procedure Code (Art X of 18^2). s. 431 — Apoeal hv accused a^ainsl conviciton 
— Death of Appellant — Abatement of appeal — Appeal — Remedy open to the deceased 
appellant's heirs — Practice. 

Two persons, Mahomadsbab and Nab'sbab, were convicted of oriminal breach 
of tru^t and each senteccod to one year’s rigorous imprisonment and a fine of 
Rs. 1,000. Both prisoners filed an appeal to the Hieb Court. Nabishah died 
pending bis appeal. On M^bomadsbah’s appeal the High Court passed an order 
acquitting him and reversing his oonvietion and sentence. Thereupon one of the 
relatives of the deceased N-ibisbah applied to the High Court to set aside the con- 
viction and sentence passed in his case, and order the fine to be refunded. 

Held, that on Nabishahab’s death his appeal abated under s. 431 of the Code 
of Criminal Procedure (Act X of 1882). 

As the case turn.ed on the appreciation of evidence, the High Court deolined to 
interfere in the exorcise of its revisional jurisdiction, referring the legal represen- 
tatives of the deceased to the Governor in Council for redress. 


This was an aoplieation for the exercise of the High Oourt’s criminal 
revisional jurisdiction under s. 439 of the Criminal Procedure Code (Act 
X of 1882). 

Two persons, Mahomadsbab Rahimanshah and Nabishah Rahiman- 
sbah, were convicted by the Sessions Judge of Sahara of the offence of 
oriminal breach of trust, and sentenced each to one year’s rigorous impri" 
sonmenb and a fine of Rs. 1,000. 

Against the said convictions and sentences both the accused, Mahomad- 
shah and Nabishah, appealed to the High Court. 

On 18bh August, 1894, and after the appeals had been filed in the 
High Court, Nabishah died. 

[713] On 12th September, 1894, the High Court passed an order on 
Mahomedshah’s appeal, acquitting him and reversing the conviction an 
sentence passed in his case. ^ 

Thereupon the present applicant, who was the nephew of the decewe 

Nabishah, applied to the High Court to reverse the conviction and ® 
passed upon the deceased Nabishah, and order the fine levied from i 
be refunded to bis heirs. 


Manekshah Jakangirshah for the applicant. 



• Applioatiou for Oriminal Rqvieioni No. 229 of 1894. 

m 
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ORDER. 

PebOORIAM, — The Court records that the appeal of the deceased 
Nabishah Rahimaashah has abated under s, 431 of the Code of Crimioal 
Procedure. Under the ciroumstances we do not think we should bake up 
the ease under our revisional powers, as it depends on appreciation of 
evidence, and the judgmeab appealed against is not ooe of the kind about 
which this Court uses that jurisdiction as a general rule. The represen- 
tatives of the deceased appellant have their remedy by application to the 
Governor in Council, and will be furnished, if they so desire, with a copy 
of the judgment of this Court on the appeal of the co-prisoner to support 
any such application. 

• Order accordingly. 


19 B. 715. 

CRIMINAL REVISION. 

Before Mr, Justice Jardine and Mr. Justice Banade. 

Qdeen-Empress u. Hormusji Nowroji Lord.* 

[29th August, 1894. j 

Penal Code ( Act XLV of 1860^ s. 279— riding on a public way. 

The accuBed was coovicted ol rash ridiog on a public way under s. 279 o{ the 
lodiau Penal Code (Act XLV of 1860). He contended that his conviction was 
bad, on the ground that there was no proof that any person was on the road in 
question at the time when he was alleged to have ridden in a rash or negligent 
manner. 

Held, that though there was no such proof, it was competent to the Court to 
take into ils cooeideration the probability of persons using the public way being 
placed in danger by the act of the accused. The accused’s act came within the 
mischief struck at by s. 279 of the Indian Penal Code and was included within 
its terms. 

CAppl., Rat. Unr. Cr. Cas. 829; R., 11 Or. L.J. 362 = 6 Ind. Cas, 483=8 P.L.R. 
1910 = 39 P.W.R. 1910 (Of.): 11 Cr. L.J. 6i0 = 8 Ind. Cas, 256 = 40 P.W.R. 
1910 (Or.).] 

This was an application for the exercise of the High Court’s Rev- 
sional Jarisdiobion uuder b. 439 of the Code of Criminal Procedure (Act X 
of 1882). 

[716] The applicant, Horoiasji Nowroji Lord, was charged under 
8. 279 of the Indian Penal Code (Act XLV of 1860) with riding along the 
public road from Matberan to Narel in a manner so rash as to endanger 
human life, or to be likely to cause hurt or injury. 

The accused was convicted of the offence, and sentenced to pay a fine 

of Bs. 16. . 

Against this conviction and sentecce the accused appealed to the 
Sub* Divisional Magistrate of the District on the ground, among others, 
that as there were no persons on the road at the time when he was riding 
those lives were actually endangered, no offence bad been committed. 

This contention was overruled, and the oonviotion and sentence were 
oooflrmed on appeal. 

- 
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1894 The accused thereupon applied to the High Court under its revisional 

AUQ. 29. jurisdiction to set aside the conviction and sentence. 

Inverarity (with him Narayan G. Chandavarkar) for accused. — ^To 
Criminal sustain a conviction under s. 279 of the Indian Penal Code, the prosecu- 
Revision. ticn must prove not only that the accused was riding rashly or negligently 
r~ so as to endanger human life, but also that some person was actually there 
' ‘ in a position of danger. See Starling’s Criminal Law, p. 326. In the 

present case the evidence shows that there were no persons on the road 
from Matberan to Narel, at the time the accused was riding, whose lives 
were endangered. The conviction, therefore, is bad. 

There was no appearance for the Crown. 

ORDER. 

Jardinb, J. — We think that although there is no proof of any person 
being on the part of the road between Narel and Matheran on which and 
at the time when the accused was riding his horse in a rash or negligent 
manner, it was competent to the Magistrate to take into his consideration 
the probability of persons using that road being placed in danger by the 
act of the accused. What the accused is found to have done comes within 
the mischief struck at by s. 279 of the Indian Penal Code, and we think is 
included within the words. The Court, therefore, declines to interfere. 

Application rejected. 


19 B. 717. 

[717] APPELLATE CIVIL. 

Before Mr. Justice Jardine, and Mr. Justice, Banade. 


Raghavendra {Original Defendant) Appellant, v. KashiNATHBHAT 
{Original Plaintiff), Respondent.^ [8th October, 1894,] 

Defamation — Swt( for malicious prosecution — Evidence— Burden of ^ 

reasonable and probable cause — Malice — Information given to police Frtvtleg 
Penal Code {Act XLV of 1860), s. 182, 211, 498. 

Certain property belonging to the defendant having been stolen, ha 
the ohief police constable entrusted with the inquiry that he suspected we so 
property to be concealed in plaintifi’s house. Accordingly the P^**?^*® ® . * 0 - 
was searched, and its floor dug up, aod the plaintiff was placed in confineme 
an hour or so. No property was, however, found. Thereupon the plaint 
the defendant to recover damages for loss of character suffered by him . j, 
quence. Both the lower Courts decreed the plaintifi's claim, holding . . 
lay on the defendant to prove reasonable and probable cause f®' 
communicated to the polios and the search of the plaintiff’s house. Gn 
appeal the High Court reversed the decrees and dismissed the suit. 

Beld (per JARDINE, J.) that the rule as to the burden of proof in au s 
malicious prosecution should be extended to a case like the present, utove 

therefore, lay on the plaintiff not only to allege in the plaint, but * 
against the defendant malice and absence of reasonableand probable oa 
information given by him to the police. The plaintiff, howei^r, na g 
evidence of bis own innocence, nor that the suspicion of the de e 
groundless, nor that the defendant had anymali ce. • • i which 

Per Ranade, J.— The present case was governed ky *he ptinoip M 
govern suits for defamation, and under the circumstances the action in 

ant fell within the exception which protects information given to _ 


* Second Appeal, No. 147 of 1897* 
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authority in the disohargo of a public or private duty, where no malice iu fact is 
shown to exist. Bee Mohendro Chundro v. Sarfto Kokhya (1), 

There is a distiootion between the oase of a false ©barge falliog under b, 211 of 
the Penal Code (Act XLV of 1860) and that of false information given to the 
police under s. 182. A person prosecuting another for an ofience under the 
latter section need not prove malice and want of reasonable and probable cause 
except so far as they are implied in the act of giving inform'vtion known to the 
police with the knowledge or likelihood that such information would lead a 
public servant to use his power to the injury or annoyance of the complainant, 
lo an inquiry under s. 211, on the other hand^ the absence of just and lawful 
ground for making the charge is an important element. 

Baboo Ganesh v. Magneeram (2) distinguished, 

CR., 17 C.L.J. 105 = 17 C.W.N. 554 = 18 Ind, Gas. 737 ; 12 C.P.L.R. 24.] 

Second appeal from the decision of J. L. Johnston, District Judge of 
Dharwar, in apneal No. 300 of 1891. 

[718] The facts of this case were these; The defendant Raghavendra 
accused one Someshvarbhat of theft. During the course of the police 
investigation he gave information to the chief police constable that as 
Someshvarbhat often visited the house of the plaintiff, who was his son- 
in-law, he suspected that the stolen property was concealed in the 
plaintiff’s house. This house was accordingly searched, and its floor dug 
up, and the plaintiff was placed in confinement for an hour or so. No 
property was, however, found. 

Thereupon the plaintiff filed the present suit to recover Rs. 100 as 
damages for loss of character, alleging that the defendant had, without 
any reasonable and probable cause, and with malicious intent, caused the 
plaintiff’s house to be searched by the police. 

The defendant pleaded that he had no motive to damage the plaintiff’s 
character : that having reasonable suspicion against tbe plaintiff, he had 
caused tbe bouse to be searched, and that the plaintiff had no cause of 
action. 

The Court of first instance held that the burden of proving the 
existence of a reasonable and probable cause for the search lay on the 
defendant, and that he had entirely failed to discharge this burden, and 
that though no pecuniary damage was either alleged or proved, the plaint- 
iff was entitled to recover Rs. 25 as damages for loss of character. The 
Judge accordingly passed a decree in plaintiff’s favour. 

This decree was confirmed, on appeal, by the District Judge. His 
judgment was as follows : — 

Plaintiff is a priest whose reputation must have suffered among 
hie clients from his house being dug ud on a complaint of theft or receipt 
of stolen property. Defendant does not deny that he suspected plaintiff, 
and caused bis house to be searched. The burden was on defendant to 
show that he had reasonable and probable cause for this BUspiuioD. * 

* No man has a right to groundlessly accuse a respectable 
member of society of the degrading offence of receiving stolen property.” 

Against this decision defendant preferred a second appeal to tbe High 
Oourt, contending that it lay on the plaintiff to prove malice and want 
of reasonable and probable cause, and that no proof of this bad been given 

. [719] N, O. Chandavarkar, for appellant (defendant) ; — The verdict 
Against tbe defendant is wrong. Both the lower Courts have laid the 
])urdeD of proof on the wrong party. Tbe onus lies on the plaintiff to 
allege and prove that we had no reasonable and probable cause for setting 

(l) U W.B. 684. . (2) llB.L.R. 3ai = 17W.R. 283. 
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the police in motion. He has not discharged this burden. It is not 
proved that defendant was actuated by malice. All that he did was to 
inform the police that he suspected the stolen property to be in plaintiff’s 
house. No suit can lie for merely giving information of this sort to the 
police, unless the criminal law is set in motion. This is really a suit for 
malicious prosecution, and in such suits it is for the plaintiff both to allege 
and to prove absence of reasonable and probable cause, and also a malici- 
ous motive for the prosecution— HaiZ v. Venkata Krishnail) ; Fo7vkr v. 
Hovicr{2)\Abratkv. North-Eastern Railway Company (B) ; Ashby v. 
Whitei^). A plaint which does not allege malice and want of reasonable and 
probable cause does nob disclose any cause of action — Chejmal v. Gam- 
bhirmal (5). In the present case the plaintiff gave no evidence to prove 
that our suspicions were groundless. His suit should, therefore, be dis- 
missed. 

B. A. Bhagwat, for respondent (plaintiff):— This is a suit to recover 
damages for loss of character, and not an action for malicious prosecution. 
The information given by the defendant to the police did not charge us with 
theft or any other offence. There was no complaint and no prosecution be- 
fore a Magistrate. This, therefore, is not a suit for malicious prosecution, 
and the rule relating to the burden of proof in such suits does not apply. 
The rule in suits for defamation applies. The plaintiff has only to prove 
the falsity of the statement made to the police, and then the burden shifts 
on to the defendant. The lower Courts have, therefore, rightly placed 
the onus on the defendant, on whose infornoation the police searched our 
house, and placed us in confinement for a time. The defendant is, th^- 
fore, justly held liable for the injury done to our reputation by hia reckless 

act. ^ , , 

ll20i] N.G. Chandavarkar in reply; — I admit that, if this auitbe 
treated as a suit for defamation, the onus Vfill lie on the defendant. Uut, 

in that ease, no suit will lie, and no damages can be awarded, asms 

alleged defamatory statement is privileged. 


JUDGMENT. 

Jahdinb, J.— The plaintiff sued to recover Ra. 100 
tor loss of character, alleging that the defendant spoke to the ohiel ombp 

able of Bankanur that he had a suspicion against the P '“1. , jn 

of some of the defendant's property that had been stolen, and tbs, ^ 

order to get a search made, and without reasonable and p oharao- 
for the suspicion, be with malicious intent to injure i i,iBf 

ter caused the plaintiff's house to be searched by means of tne 

constable. . ^ 

The defendant answered that he had no enmity or ° ° jog 

against the plaintiff and no motive to damage his caused 

reasonable suspicion, upon information, plaintiff 

the house to be searched ; that he was not acquainted with tn P^ 

before ; that the suit was without cause and intended to J 

defendant. anhordinate 

The search of the house by the police being " ii.ged or 

Judge, although he found that no actual damage was ®‘‘“® i„jortd, 
proved, held that the plaintiff's character could not but have ha ^ — 


(1) 13 M. 394. (2) 3 Campbell, 294. 

(4) 1 Sm. L. G. 9th Ed. 804. 


T. R. 11 Ap, Oa. 247. 
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Md he awarded Bs. 25 as damages. The District Judge on appeal by the 
■defendajit confirmed the decree. Both Courts held that the onus lay on 
the defendant of showing the existence of reasonable and probable cause 
for the search ” as the Subordinate Judge expresses it— “for the 
suspicion ’* as the District Judge expresses it. 

The defendant appeals here against this ruling and because malice 
was not proved. On examining the evidence, no mention of malice is 
found. No authorities are cited in the judgments of the Courts below, 
and no ^se of damage bo fame or otherwise resulting from the action of a 
^hce officer on a complaint made has been cited from the Indian Reports, 
l^der 8. 157 of the Code of Criminal Procedure (Act X of 1882) the police 
omcer may investigate, on the information received, if be has reason to 
pspect the commission of the offoucu. But he shall nob do so [72 i] if 
It appear to hinc that there is no sufficient ground. He may make a 
search at his discretion under s. 165, 


If the statement, whereof the plaintiff complains, had been made to 
a Magistrate, it is clear that it would have lain on the plaintiff, not 
only to aver in his plaint {Girdharlal v. Jagannath (1)), but also to show 
that there was an absence of reasonable and probable cause, and that 
there was malice or some indirect and illegitimate motive for the 
^osecution (HaiZ V. Venkatakrishna (2)) , (ollowing the decision of the 
House of Lords in Ahrath v. North-Eastern Railway Company ^3). The 
Privy Council had in Baboo Ganesh v. M-ugneeram (4), taken much the 
same view in a suit for damages for defamation of character which their 
Lordships dealt with as an action for malicious prosecution. See also 
Ltinga V. Bampkul (5). If the police officer had referred the defendant to a 
Magistrate for a search warrant, this rule will apply, Wyatt v. White (6), 
80 far as regards reasonable and probable cause. See also Hope v. Bveredil) 
where there was bonafides in moving for the search warrant. We have bean 
referred to the Notes on Ashby v. White (8) (see also S-tZrtner v. Gunton(9)) 
tor the authorities in support of the general proposition there laid 
down as regards legal proceedings instituted for the bona .fide purpose of 
asserting sonae supposed right, or prosecuting a criminal charge, which, 

event proves groundless. “In such oases, in order, it 
snould seem, to facilitate the administration of justice, ifc is established that 
unless there be both malice and an absence of reasonable and probable 
cause, the person against whom the proceedings are taken has no legal 
ground of action." De Medina v. Grove (10) is one of these authorities. 
Inew a judgment-debtor was taken in execution for more than was due 
on the judgment. In Fowler v. Homer (11) Lord Kllenborougb said about 
an aoousation and detention : “ The accusation though unfounded was not 

No doubt it may prove very detrimental to the object of it ; 
out this is one of many [722] instances where there being a loss without 

sufferer must consider himself not wronged, but unfortu- 
nate. A later case, Pudmore v. Lawrence (12), much like the above was 
nowever, dealt with as depending on privilege. * ' 

» • Jt* principles have been applied by the Indian Courts as in 
Ohwider v. Shama Soondari Debi{l3), a suit for damages for the injury 


11} 1? »-H.0.R. 182. (2) 18 M. 894. (3) L. R. u Ap. Oa 247 

JJ) U 0. L. R. 821-17 W.R. 283. (6) 20 W. R m 

g! yi’ ;• (^) L.R. 17 Q.B.D. 838. (8) 1 8m. L.C. (9th Ed ) 304 

,<JJ 1 W. SaaDdea, 978, note. (10) L.R. 10 Q B lfi2 ‘ 


(12) 11 Adol. and E. 860. ( 18 ) 4 0.' 588? 
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dooe to reputation and honour by an improper arrest in an ex parte decree. 
In Mokeiidro v. Surho{\), a suit for defamation in a statement to the police 
that he the defendant had heard that the plaintiff had been guilty of a 
criminal offence, the learned Judges held that the plaintiff must first start 
her case by proving that she was not guilty, and that it would lie on the 
defendant to show that the imputation was made in good faith and for the 
public good. In a case in the note to Mohant Gaur v. Hayagrth (2) these 
terms are treated as tantamount to good cause. Probably the Court meant 
the same thing, as the Privy Council laid down later in 1872 in Baboo 
Ganesh v. Mugneeram and again in 1876 in Ram Coomar v. Qhtmder 
Canto (3), where the principle stated in Gotterell v. Jones (4) is approved as 
to what must be alleged and proved by the plaintiff suing a third person for 
improperly setting the law in motion, which case had been followed by 
the High Court of Bengal — Chunderkant v. Ramcoomar (5). 

The pleader for the respondent sought to exclude the present case 
from the rules of pleading and evidence in suits for malicious proseci^ion 
by arguing that the statement made by the defendant to the police ofocer 
did not accuse the plaintiff of any offence. He means probably that what 
was said was mere defamation and did not amount to a false charge. But 
this distinction was not taken in Sheikh Roshan Nabin (6), and no au- 
thority for it has been cited. The plaint describes it as a mere expression 
of suspicion. The fact that it was made to a policeman, not to a 
Magistrate, has not been urged ; and in Fowler v. ^ ^ j 

borough made no such distinction. Nor is any such [723] 
in Sheikh Roshan v. NabiniG) or in the allusion to the same in Mohant 


Gaur V. Hayagrib (2). .... 

If by labelling a suit like the present as one for defamation it is to 
be taken out of the rules applied to suits for malicious Prose^ition. then 

all similar suits will be so named and, as pointed out in 
Nabin, people will not risk giving information to the police, and the en 
of justice will be frustrated. The question is really, as observed by tne 
Privy Council in Baboo Gunesh v. Mugneeram, one of substance rai 
than of form. In Fowler v. Homer, a suit for defamation the rule requ 
ing proof of malice and want of good cause was applied, bo a«o 
Sheikh Foshan's case and Mohendro v. Surbo, as well as m 
the proceedings had been before Magistrates and suit was ^ -i^-g 
defamation, e,g., Kazee v. Motee (7) . On consideration of these ^ 

I see no difficulty in extending to cases like the present (gj. 

burden of proof laid down in Abrath v. North-Eastern Railway 

But. whether we go the whole length or only as far as 
shins in Baboo Ganesh v. Mugneeram went as to the burden o P • ^ 

plaintiff cannot succeed. It has been argued that the . g has 

encourage false and malicious informations, such inconven y 

been felt in England ; and s. 182 of the Indian Penal ^ ^ /m gp. 

1860) has adiscouraging operation ; see pro- 

proved in Queen- Empress v. Soshi (10). The protection agains as 

secution and a suit for defamation in such circumstances is ^(11); 

has been adjudged in favour of a witness — Baboo Ganesh v. Q — 


(1) 11 W. R. 634 (2) 6 B.L.R. 371. 

(3) 4 I.A. 23 (38) = 2 C, 233 = L.B. 2 App. Cas. 186. 
(5) 13 B.L.R. 530 (547). (6) 6 B.L.R. 377. 

(81 L.R. 11 App. Gas, 247. (9) 13 B. 506. 

(11) 11 B.L.R. P.C. 321 (329). 


1 C.B. 713- 
3 W.B. 276. 

6 A. 210 (218)- 
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Jjuckumsey v. Hurbun (l) ; Natkji v. Lalbhai (2) ; Qusen- Empress v, 
Balkrishna (3), It must also be remembered that the detection of crime 
is made easier when people give information of their suspicions; and that 
under sa, 44 and 45 of the Code of Criminal Procedure, the giving of cer- 
tain information in many matters of actual, intended, or suspected crime, 
[724) becomes an imperative duty, failure to perform which is punishable. 

The plaint does not aver that the defendant was the cause of the arrest 
or the digging up of the premises by the police at the search, nor that 
•after the arrest the plaintiff was discharged by a Magistrate on a report 
made under s. 169 of the Criminal Procedure Code (Act X of 1882) or by 
special order under s. 63. As no final discharge could be given by the 
ohief constable, it is doubtful if the present suit will lie. See Yenu v. 
Coorya (4). Moreover, the plaintiff has given no evidence of bis own 
innocence, nor that the suspicion expressed was groundless, nor that the 
defendant had any malice. He did not even tender evidence of malice, 
or attempt even to prove the terms in which the defendant had expressed 
his suspicions. The mere fact that no stolen property was found, does cot 
'Suggest anything against the defendant, as stolen property often passes 
through many hands, and is often removed from fear of search. 

For the above reasons I would reverse both decrees and dismiss the 
fluib with all costs on the respondent. 

Ranade, J. — I agree with Mr. Justice Jardine iu his final decision, 
bub my reasons for so doing are somewhat different from those which 
have been set forth in his judgment. 

Both the lower Courts have treated the original claim in this case as 
•A suit for damages for loss of character. The appellant’s pleader admit- 
ted that, if the claim be regarded as a suit for loss of character, the lower 
Courts were right in placing the burden of proof on the appellant (defend- 
ant). ^ It was, however, contended that the claim was really a suit for 
malicious prosecution, and as such the burden of proving malice and want 
of probable and reasonable cause should have been placed on the respondent 
(plaintiff). 

It appears from the record that the appellant accused one Somesh- 
war Bhat of a theft of his property, and as this Someshwar was respond- 
ent s father-in-law, and used to visit respondent’s house, appellant 
informed the police constable entrusted with the inquiry that be suspect- 
ed that the stolen property was concealed C7253 in respondent’s (plaintiff’s) 
house, and this bouse was accordingly searched, and its floor dug up, and 
respondent and bis wife were placed in confinement for an hour or so. No 
property was found, and thereupon the respondent brought his suit for 
^6 loss of character suffered by him in consequence of this imputation. 
The question for consideration is, whether a claim brought under such 
ciroumstances can be regarded as a suit for malicious prosecution. 

There was admittedly no prosecution in this case, and no complaint 
made to the Magistrate. In many of the oases cited by appellant's pleader 
In support of his contention, there had been either complaint, or a prose- 
^tion before a Magistrate, or both. In the case of Baboo Ganesh v. 
^ugneeram (6), the plaintiff had been brought before a Magistrate, who 
oaa dismissed the charge for want of proof. This element was also pre- 
sent in the oases ot Hally. Venkatakriskna iG) and Chejmal v. Gambhir- 
*^*(7), both wbloh authorities were relied upon by the appellant's pleader 


(Ij 6 B. 080. (3) U B. 97. 

W II 831. (6) 18 M. 894. 


(8) 17 B. 678. (4) 6 B. 876. 

(7) P.J. (1876). 169. 
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in support of his contention. It is true that their Lordships of tho 
Privy Council have in their judgment in Baboo Ganesh v. Mugneeram (1) 
stated that the evidence in that suit, which was ostensibly for loss 
of character, raised the same questions which would be raised in an action 
for malicious prosecution in England. However, for the reasons given 
above, that case, and the other cases cited before furnish no analogy to the 
present case where there has been no prosecution, and no complaint before 
a Magistrate, and I do not think that it will be proper to extend the protec- 
tion given to an honest complainant before a Magistrate to cases of false 
information supplied to the police. The criminal law makes a clear 
distinction between a false charge which falls under s. 211 of the Penal 
Code, and false information given to the police, in which latter case tbo 
offence falls under s, 182 of the same Code. If plaintiff in the present case 
bad chosen to prosecuto the offender under s. 182, it would not have been 
necessary for him to prove malice and want of probable or reasonable 
cause, except so far as they were implied in the act of giving information 
known to be false, with the knowledge or likelihood that such 
information would lead a public servant to use his power to tbe 
[726] injury or annoyance of the complainant. In an inquiry under 
s. 211, on the other hand, proof of the absence of just and lawful ground 
for making the charge is an important element. There is good reason 
for this distinction. People in this country, as elsewhere, think twice 
before bringing a regular complaint before a Magistrate. No such pre- 
cautions are taken or deemed necessary in the case of information given 
to the police. It is no doubt necessary in tbe public interests that 
people should be encouraged to give true information, but it serves no- 
public interest to protect persons who, without thought of consequences^ 
set the police in motion on random suspicions. If every injured person 
has to prove the presence of malice in fact as an operative motive io the 
false informer, and he is further required to prove absence of reasonablfl 
cause, the results will be certainly detrimental to the interests of the 
public generally. 

It may indeed be urged that tbe criminal remedy under s. 182 is- 
open to such injured persons. Proceedings under that section cannot, 
however, be taken without the sanction of the public servant, and that 
is not always easy to obtain. I do not see any reason why the 
injured party whose house is searched and the floor dug up on the strength 
of false information, and who with his wife are kept under confinement in 
the presence of a Panch for a time, should not be permitted to sue for loM 
of character, and why when be brings such a suit, he should be requireci 
to prove not merely the falsehood of the imputation, bub also tbe presence 
of malice, and the absence of probable and reasonable cause m tn 
complainant. . . . 

At any rate, both the lower Courts have treated the 
present case as a claim for damages for loss of oharaoter, 
second appeal the rights of the parties must be judged accordingly- 
principles which govern suits for defamation must, in my 
the decision of the present case. These principles are clearly laid , 
in Mokendro Ghunder v. Surbo Kokhya (2) where the defendan 
informed the police that he bad heard that plaintiff had 
of a criminal offence. It was laid down in that ease that plaintin 
only show the falsity of the information, and it would then be lor^ 


(1) IIB.L.B. 321(829). 


(2) 11 W* B- 634, 
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[727] defendant to prove that the charge was made in good faith, and 
for the public good, — in other words, that his act was protected by one 
or other of the esoeptions of privilege recognized by both civil and crimi- 
nal law. Applying these rules in the present case, it has to be noted that 
the theft was of defendant’s own property, and he accused a near relation 
of the plaintiff, who used to visit plaintiff’s house. The information given 
was confined to a suspicion that the property might be concealed in plaint- 
iff’s house. The search and the digging up of the floor was the act of the 
police constable, apparently not taken by him at the instance of the defend- 
ant. The defendant did not inform any body else but the police, and 
admittedly no special damages were claimed or alleged. Under these 
circumstances, the action of the defendant falls under the exception which 
protects information given to a person in authority, aod in the discharge 
of a public or private duty, where no malice in fact is sbowo to exist. “ If 
fairly warranted by any reasonable occasion or exigency, and it is 
honestly made, such communications are protected for the common 
convenience and welfare of society (Addison on Torts, page 165, 5th Ed.). 
Lord Campbell in Harrison v. Bush (1) and Whitely v. Adams (2) has 
laid down that a communication made hona fide upon any subject-matter 
in which the party communicating has an interest, or in reference to 
which he has a duty, is privileged, if made to a person having a corres- 
ponding interest or duty, although without such privilege the communi- 
oation would be actionable." The appellant had a duty and interest in 
communicating his suspicions to the police constable, who also had a duty 
in the matter. The appellant was not responsible for the subsequent 
annoyance caused by the search. The suspicion was not wholly without 
ground, seeing that there were the alleged reiationshio and the visits. 
Under these circumstances, I must hold that the defendant was protected 
by the privilege. It was not a case of a wanton, reckless, or inconsiderate 
charge. 

On this ground I concur with Mr. Justice Jardine in holding that 
the decrees of the lower Courts must be reversed, and the claim dismissed 
with costs. 

"Decree reversed. 


19 B. 728. 

[728] APPELLATE CRIMINAL. 

Before Mr. Justice Jardine and Mr. Justice Ranadc. 


Qubbn-Empress V . Qharya akd others.’*' [8th October, 189i.] 

Xviienee — Confeaaiori'^Retracted eon/esaion — Necessity of corroborative evidence— ‘ 
PraeHce. 

A retracted oonfesBion, if proved to be voluntarily made, can be aoted upon 
alODg -with the other evidence in the oaee. 

There is no role of law that a retracted confession most be supported by 
iodepeodeot reliable evidenoe ooiroborating it io material partioulars. The use 
r to bs mads of snob a oonfsision is a matter of pradenoa rather than of law. 


i* • . 


* Oriminal Appeal No. 169 of 1894. 

Im J. Q. B. 96. (a) 88 L. J. 0. P. 89, 
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Queen-Empress v. Rangi (1) and Qu^en-Empress v. Bharmappa (2) dissented 
from. Rtgi.ia v. Balvant (3) and Queen-Empress v. Sangappa (4) followed. 


[R., 23 B. 316 (317) ; 1 L.B.B. 238 (246) ; Rat.Unr.Cr.Caa. 842 (843) ; Rat.Unr.Or. 
Cas. 952.] 

,TT TAT Appeal by the Local Goveromenfc from the order of acquittal passed 
i^R MINAL. jjy ^ g Moriarty, Sessions Judge of Ratnagiri. 

19 B. 72B. The three accused were charged with the murder of one Sakharam 

JDeoli, a money-leoder, on the morning of the 4th March, 1894. 

On the 20tb of March, 1894, accused Nos. 1 and 3 confessed before 
the First Class Magistrate of Ratnagiri. Their confessions were recorded 
under s. 164 of the Code of Criminal Procedure (Act X of 1882). 

On the 27th of March, 1894, these confessions were retracted during 
the course of the preliminary inquiry, the accused stating that they had 
been made owing to ill-treatment by the police. 

The confessions were also retracted and the same allegations of ill> 
treatment made at the trial before the Court of Sessions. 


Appel 

LATE 


The assessors were of opinion that the confessions were false and 
induced by fear of the police. The Sessions Judge, however, was of opi- 
nion that the confessions had been voluntarily made by the accused, bat 
as they were not corroborated by any independent reliable evidence, he 
held that it would be unsafe to convict upon them. He, therefore, passed 
an order acquitting all the accused. 

[729] Against this order of acquittal the Government of Bombay 
appealed to the High Court. 

Rao Saheb Vasudev J. Kiriikar, Government Pleader, for the Crown : 
— The Sessions Judge has found that the confessions were not made under 
the influence of any threats or ill-treatment offered by the police. He 
flnds that they were truly and voluntarily made by the accused Nos. 1 
and 3. That being the case, they can be accepted as conclusive proof of 
guilt, without material corroboration. In the present case the confessions 
are supported by ample corroborative evidence. The weapon produced by 
accused No. 1 was blood-stained. There was a strong motive for the 
crime, as the property of the accused was to be sold in a few days in 
execution of decrees obtained by the deceased. The accused were identified 
soon after the murder, and there is no reason whatever why the evidence 
on this point should be disbelieved. Tbe Sessions Judge was, moreover, 
wrong in holding that the confession of accused No. 1 could not be used 
against accused No. 2, because it was not made while tbe two were 
being jointly tried. This is an-erroneous view of s. 30 of the Evidence 


Act. . 

M. V. JBhat, for the accused : — Both Judge and assessors disbelieve c 

witnesses who speak to the identification of the accused. Their 
inherently improbable. Their evidence is. moreover, in 
with the medical evidence, which clearly shows that the deceased ° 
die of wounds inflicted with a stick like that produced in Court, X e 
is thus no reliable independent evidence to corroborate the confessions 
the accused. Those confessions were recorded by the Magistrate 
s. 164 of the Criminal Procedure Code (Act X of 1882). But the Magis 
does not certify, as required by the section, that at the time the confess 


(1) 10 M. 295. 

(3) 11 B.H.O.R. 137. 


(2) 12 M. 123. 

(4) B.H.C.Or. Rulings 


of 25th April 1889* 
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were made before him, the prisoners were not in police custody. This is 
an irregularity wbiob makes the confessions worthless, 

Manek&hah Jehangirshah, for the complainant. 

JUDGMENT. 

Jabdine. J.— In a judgment in which the Sessions Judge discusses 
the evidence with his usual carefulness he acquitted the three prisoners 
whom he tried for the murder on Sunday, the [730] 4th March, 1891, 
More day-dawn, of Sakharam Deoli, a money-lender at Kinjawade’in the 
^dvg&d Tsilukdi. Ths two sssossors &lso hold ^tba«t the cbsirco was not 
brought home* The learned Judge found the fact of murder proved i and, 
differing from the assessors, who said the confessions made by the pri- 
soners Gharya and Ratnak to the Magistrate of the First Class at Ratnagiri, 
■on the 20th March, were, in their opinion, false and made through fear of 
the police, he round that they were truly and voluntarily made. These 
•prisoners retracted their confessions on the 27th March ; and for reasons 
chiefly based on the want of corroboration of these confessions, the Sessions 
Judge held that it was unsafe to act upon them. Against these acquittals, 
an appeal was preferred by the Governor in Council, and admitted by this 
Court as regards Gharya and Ratnak, who have been re-arrested. 

It is urged for the Crown that the Court below has not given proper 
weight to the confessions. As regards the acquitted prisoner Bhornak, 
we draw the attention of the Judge to the ruling on a. 30 of the Indian 
Evidence Act in Imperatrix v. Tanya, Criminal Ruling 30 of the 24th July, 
1890. The learned Judge, following as it seems the rule laid down by 
Mr. Justice Kernan in Queen-Empress v. Rangi (1) and followed in Queen- 
EfnpT6$s V. BhOfYviQrppd C2), b3»s &c(juitt6d tho two confsssiog prison€r8» 
The rule followed in Madras is that a retracted confession must bo 
supported by independent reliable evidence corroborating it in material 
particulars. ” These cases have often been cited to us, but, so far as we 
are aware, this Court while fully conscious of the need of caution in deal- 
ing with retracted confessions, has refrained from laying down any binding 
rule, but treated the value of a retracted confession as a matter of prudence 
rather than of law. We have often in dealing with such cases declined to 
treat the Madras practice as based on a rule of law. The view hitherto 
taken by this High Court is stated in the case relied upon by the com- 
-^tting Magistrate, Reg. v. Balvant (3) and in Imperatrix v. Sangappa (4). 
We have bad further evidence taken on the point, where the assessors 
differ from the Judge, [731] as to whether the confessions were made 
under terror of the police. We have also taken the evidence of the Magis- 
trate, and are now satisfied that there is no reason to suppose that the 
prisoners were induced by threat or ill-treatment to make these confessions. 
They appear to have been quite voluntary : and as the prisoners were in 
* custody at Ratnagiri on the 20bh March, it is probable that if 

ill-treatment they allege as given at Kinjawade on the 12bh and 13bh 
March did really occur, they would have complained about it to the 
Magistrate at Ratnagiri. 

We, therefore, agree with the J'udge that the two confessions were 
ToluntarUy made ; and we have next to consider them along with the 
^her evidence in the manner pointed out in the earlier decisions of this 
High Court, as has been urged for the Crown. Viewed in that light, the 


11 10 M. 395. (9) 12 M. 198. (3) 11 B. H. C R 137 

i4) B« H. 0. Or. Balings ol S6llx April 1889 (Rat. Unrep. Ct. Oas. 463*). ' 
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corroborating evidence becomes more weighty. It is proved that thft 
prisoners bad motive of ill-will. It is possible that the eye-witnesses may 
have spoken incautiously or falsely about their recognition of the 
prisoners ; but even if the recognition is untrue, the rest of their story 
may be true. The police patel says they denied all knowledge on tho 
4th March, and they appear not to have spoken till the 7th, and the find- 
ing of the stick, bill-hook, shoes, &c., was two or three days after the 
murder. As the patel did not hold the inquest as required by Bombay 
Act VIII of 1867, it is possible that no prompt or searching inquiry was 
made until the arrival of the district police. The omission of the patel 
ought to have been pointed out by the Courts below on the principle 
stated in Kendillon v. Malthy (1), as otherwise it may nob come to the 
notice of the District Magistrate. The Court refrains from passing 
capital sentences, as all the facts of the case are not clear, and as tho 
prisoners have once been acquitted. The Court reverses the order of 
acquittal and discharge, and convicts Gharya Suryaji and Ratnag bin 
Mahadnak of murder, and under 9. 302 of the Indian Penal Code senten* 
ces them to transportation for life. 

Order of acquittal quashed. 


19 B. 732. 

[732] CRIMINAL REVISION. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


Queen-Empress v. Bhimappa bin Ramanna.* 

[3rd December, 1894.] 

Criminal Procedure^Practice— Procedure— Appeal by accused — Order rejecting appeal 
as barred by Hmitaiion-Revieiv of such order— Finality of judgments vn cr\mwa\ 
matters — ‘Criminal Procedure Code {Act.F of 188^), ss. 421, 430. 

A Sessions Judge dismissed an appeal on the ground that it was barred by 
limitation. On a subsequent application by the accused, the Judge admiwea 
the appeal and at the hearing acquitted him. The High Court sent for tne 
record in the exercise of its reviaional jurisdiction. 

Held, that the order of acquittal was ultra vires under s. 430 of the Code of 
Criminal Procedure {Act X of 1882). The order .dismissing the appeal was nn>u 
and not open to review. 

It was argued that s. 421 of the Criminal Procedure Code (Act X of i ^ 
only applies to orders passed on the merits, and that as the order rejecting 
appeal was not of that class, it was not an order “upon appeal and was no 

under s. 430. ;*t*,afctlie 

Beld, that s. 421 was not limited to orders passed on the merits, ana 
order in question was an order upon appeal and final under s. 30. 

The Criminal Prooedare Code (iot X oJ 1882) makes 'Sdio- 

judgments in criminal matters by subordinate appellate Courts, xn j 
tion of revision is vested in the High Court, which has ample powers u 
chap. 32 to rectify any inadvertent failure of justice. ^ 

[F., 13 Ct. L.J. 710 = 16 Ind. Cas. 518 = 23 M.L.J. 371 = 12 M-LjT. 

N. 982 ; R.. 29 M. 126 (135) = 3 Or. L.J. 274 = 16 M.L.J. 79 = 1 M.L.T. 


nras 


On the 15th February, 1894, the aooused Bhimappa bin 
convicted by the First Class Magistrate of Dharwar o — 


Criminal Review, No. 236 of 1894. 
(1) 3 Moo. and B. 438. 
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aentonoed to pay a fin© of Rs. 60. or in default to suffer one month’s 
rigorous imprisonment. 

On the 9th May, 1894, the accused appealed to the Sessions Court, 
and on the 30th May, 1894, the appeal was dismissed on the ground that 
it was barred by limitation. 

On the let August, 1894, the appeal was re-admitted, the Sessions 
Judge being satisfied that it was owing to the negligence of the accused’s 
pleader, that it had not been presented in time. 

On 4th September, 1894, the appeal was finally heard, and the accused 
was acquitted. 

On examining the monthly return of criminal cases the High Court 
sent for the record of this case in the exercise of its revisional jurisdiction. 

[783] Rao Saheb Vasttdev J.Kirtihar, Government Pleader, as amicus 
curia , — The Sessions Judge bad a right to re-consider his order of rejection 
and to re-admit the appeal. No doubt it may be suggested that the order 
of rejection was an order under s, 421 of the Criminal Procedure Code 
(Act X of 1882), and was, therefore, final under s. 430. But the order of 
rejection was not really an order under s. 421. That section only applies 
where an appeal has been dismissed on the merits. It has no application to 
a case like the present where the appeal is rejected on the ground of limita- 
tion. Even if the order was an order under s. 421, and was an order on the 
merits, the Sessions Judge had power to rehear the case : see 7 Mad. H. 
C, R., (Appendix) 29. An appellate Court can re-hear the appeal on 
the merits, if it is satisfied that the delay in presenting the appeal is 
sufficiently accounted for. See also The Government of Bengal v. Meir 
Surwar Jan (1) where the High Court of Calcutta cancelled a pre- 
vious order made by it under an error in law. There are, no doubt, eases 
in which it has been held that neither the High Court nor any subordinate 
Court has the power to review its own judgment in criminal cases; sea 
Qwcen v. GodaiRaout (2); Eeg,v. Mehtarji Gopaiji (3) ; Queen-Empress v. 
■Ottrffa Charan (4) ; Queen-Empress v. C. P. Fox f5) ; Empress v. Mahomed 
Yashin (6). Bub in these cases the orders of which review wa.s sought, 
appear to have been passed on the merits. They are, therefore, distinguish- 
able from the present case. The question is whether the Sessions Judge’s 
order rejecting the appeal as time-barred was an order passed “upon 
appeal ” within the meaning of ss. 430 and 421 of the Code of Criminal 
Procedure (Act X of 1882). I submit it was nob. It was an order of 
dismissal under a. 4 of the Limitation Act (XV of 1877), and as such open 
to revision under s. 5 of that Act. The Judge, therefore, bad power to 
re-admib. the appeal and to acquit the prisoner. 

There was no appearance for the accused. 


JUDGMENT. 

Jardins, J. — The Sessions Judge, after receiving the criminal 
I’eoorded a written order of rejection on the ground that 
^ barred by limitation. On a later representation by the 

I^Sraer, he admitted the appeal, and ac the bearing acquitted him. The 
High Court called for 'the record, and has had the advantage of the 
argument of the learned Government Pleader. 

The High Court of Madras, in the case in 7 Mad. H. C. R. 
'Appendix) 29, held on s. 278 of the Code of Criminal Procedure of 1872* 


I 


1) 18 O.W.B. Or. B. 88. 

41 7 A. ers. 


(3) 5 O.W.B. Or. B. 61. 
(6) 10 B. 176. 
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189^ corresponding to s. 421 of the prosent: Code, that a District Magistrate, 
Dec. 3, who bad rejected an appeal, might hear it on the merits, it being proved 

to his satisfaction that the appellant’s pleader had been absent with an 
Criminal adequate excuse. In Empress v. Mahomed (1). this Court, after referring 
Revision, to s. 285 (corresponding^to s. 430), held its own order of rejection under 
““ s. 278 to be final. The learned Government Pleader points out that the 
■ ^ * petition of appeal in that case had been duly presented by a pleader, and 
that it had been apparently rejected on the merits. He suggests that the 
words in s. 421, “ no sufficient ground for interfering,” imply an order 
passed on the merits ; and that the order of the Sessions Judge rejecting 
an appeal is not an order passed “ upon appeal” within the meaning of 
s. 430, but to be distinguished as a dismissal under s. 4 of the Limitation 
Act (XV of 1877) and open to review by the Sessions Judge. On this 
point we are aware of no reported authority ; but after consideratioo, we 
decline to import into the Code a refinemept which would seriously 
impair the finality of criminal judgments. In civil matters, review may 
sometimes be obtained, but only after a careful procedure. The Criminal 
Procedure Code, however, makes no such provision. The jurisdiction of 
revision is vested in the High Court, which has ample powers under 
Chap. 32 to rectify any inadvertent failure of justice. 

We are of opinion, therefore, that the order of acquittal was made 
without jurisdiction ; but as no reason appears for holding it wrong on the 
merits, and no motion has been made by the Government, we return the 
record and proceedings. 

Order of acquittal quashed. 


19 B. 735. 


[735] APPELLATE CRIMINAL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Queen-Empress v. Madhavrao.* [12th December, 1894.] 

Criminal Procedure Code (Act X of 1882). Ss. 298 and S02~Jury—VerdictSpecial 
verdicl^Duty of Judge — Practice — Procedure, 

Tho accused was tried for rape. The jury, after considering their verdict, an- 
nouDCed through their focemau that the accused “did the act with oonsent* 
The Sessions Judge thereupon, without requiring them to reconsider their vetdic 
or giving them any fresh directions, asked them whether they found the acoose 
guilty or not guilty. The jury agaiu retired and brought in a verdict -of gui 
upon which the Sessions Judge sentenced the prisoner to three years rigoro 
imprisonment. 

Held^ reversing the conviction and sentence, that the first verdict of ^6 
being a special verdict, and there being no real ambiguity about it, 

Judge was bound under s. 302 of the Code of Criminal Procedure (Act X oi 
to record the verdict and apply the law thereto. 

Held, also, that the second verdict could not be sustained, as there was not 
to show that the Sessions Judge gave the jury any fresh directions, or exp 
to them that a finding that the woman had consented was tantamount 
acquittal. . ^ 

[N.F., l3Cr. L.J. 586 = 15 Ind. Cas. 1002; R., 29 B. 412 = 6 Bom. L.R. 361 (364)» 
Rat. Unr. Or. Cas. 982 (985).] 


Criminal Appeal, No. 320 of 1894, 
(1) 4 B. 101. 
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Appeal by the accused from the couvicfcion and sentence recorded by 189$ 
W. H. Crowe, Sessions Judge of Poona. Dec. i-2. 

Tbe accused was tried by the Court of Sessions on a charge of rape. — 

At the close of the trial the jury having considered their verdict, stated Appel- 
through their foreman that the accused *' did the act with consent.” The late 
Judge without desiring them to reconsider their verdict, or giving them 
fresh directions, required them to say whether they found tbe accused — 
guilty or not guilty. 19 B 735. 

The jury again retired and subsequently brought in a verdict of guilty, 
with a recommendation to mercy. Whereupon the Judge sentenced the 
prisoner to three years’ rigorous imprisonment. 

The accused appealed to the High Court. 

Macpherson (with him N. G, Chandavarkar), for the accused. — The 
first finding of the jury amounted to a verdict of not guilty. That verdict 
ought to have been recorded and the prisoner discharged. It was the duty 
of the Judge to apply the law to the facts as found by the jury. He was 
wrong in asking the jury [736] to return a second verdict without explain- 
ing to them the law on the subject. The second verdict, therefore, 
cannot stand. 

Kao Saheb Vasudev J. Kirtikar, Government Pleader, for the Crown. 

— The second verdict being the final expression of the opinion of the 
jury ought to prevail. If not, the Sessions Judge should be called upon to 
report under what circumstances they returned their second verdict, 
apparently inconsistent with the first, and what they really naeant by it. 

There is no evidence of consent, and possibly, on second thoughts, they 
abandoned that theory and returned a verdict of guilty without any 
qualifying words. 

JUDGMENT. 

Jardine, J. — The prisoner Madhavrao was on trial for rape. The 
jury having retired to consider tneir verdict returned to Court and 
announced through their foreman that the prisoner “did the act with 
consent.” This is what is called a special verdict: it is at the option of 
the jury to return a verdict in that form— Queen- Empress v. Dada Ana (1). 

There is no real ambiguity about it, as tbe question whether the 
consent was induced by fear or fraud seems not to have come in : and the 
Sessions Judge might have, and according to tbe rulings of the High 
Court at Calcutta — Quee?i v. Joy Kisto Gossamy (2) ; The Government of 
Bengal v. Mahaddi (3) ; Empress v. Dhunum Kazi (4) — was bound under 
8. 302 of the Code of Criminal Procedure to record the verdict, aod apply 
the law thereto. As said by Vaughan, C. J., in DushelVs case (5), “ in 
special verdicts, the jury inform the nuked fact, and the Court deliver 
the law.” 

The question whether, when the complainant, an adult woman, had 
consented to the act, the offence of rape within the meaning of the Indian 
Penal Code had been committed, was a question of law which it was the 
duty of the Sessions Judge to decide under s. 298 of the Procedure 
Code, and nob one for the jury. See Plowden's R. 114 that the function 
of tbe Judge is not merged in the jury. The learned Judge for some 
reason, not apparent on the record, then required the jury to say whether 
Madhavrao was guilty or not guilty. It does nob appear that [737] he 

<1) 16 B. 469 <465). <7) 7 W.R. Cr. R. 22. (3) 5 C. 871. 

(i) 9 0. 63. (6) G Howell's State Trials, 999 ; Vaughan’s R. 135. 
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1899 required them to re-coDsider their first verdict, as has been held to be a 
Dec. 12 , legal course in England — Reg. v. Meany (1), or that he gave them any 
■ fresh directions or explained to them that a finding that the woman 

Appel- consented was tantamount to acquittal. The jury again retired and 
LATE brought in a verdict of guilty with a recommendation to mercy ; whereupon 
CBIMiNAL.the Sessions Judge convicted and sentenced the prisoner. There are no 
- express words on the record, nor anything except the formal verdict 
IS B. 735. implying that the jury had changed their mind, nor any suggestion that 

the consent being induced by fear or fraud, the special verdict was 
incomplete. 

We are of opinion under these circumstances, and especially the 
absence of any fresh directions to the jury, that the second verdict cannot 
be allowed to stand. The statements made by the woman to the Magis* 
trate have in two important particulars been abandoned by her as a 
witness at the trial: and we are not disposed to infer on the evidence that 
the first verdict to the jury was wrong. The Government Pleader does 
not press for a new trial. The Court, therefore, acquits and discharges 
the prisoner. 

Conviction quashed. 


19 B. 737. 

CRIMINAL REVISION. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 

In re Jamna Das Bhdkhandas.* [13bh Decemben 1894]. 

Nu.xsancQ'^Noise — Music in neighbouring house — Bombay District Police Act (Bombay 
Act IV of 1890), s. 48 cl. (6) — "Near a street” — Meaning of the words~-Pov}er of 
the police to regulate the playing of music in private houses — Construction. 

(2) Section 48, cl. (6) of Bombay Act IV of 1890 does not empower the Distriol 
Superintendent or Assistant Superintendent of Police to stop music in private 
houses. 

[738] The words in the clause ‘'near a street” are intended to mean open 
spaces by the sides or at the ends of streets. 

This was an application for the exercise of the High Courts 
Eevisional jurisdiction under s. 439 of the Code of Criminal Procedure 

(Act X of 1882). 

The accused was prosecuted for disobedience of an order issued by 
the District Superintendent of Police under s. 48, cl. (W, of the Bombay 
District Police Act (IV of 1890). 

On the 26th January, 1893, a proclamation was issued by the District 
Superintendent of Police with tho sanction of the District Magistrate 
the effect that no person should beat or sound noisy instruments witM 
the municipal limits of the town of Broach between 10 P. M. and 6 a. M.i 


* Criminal Application for Revision, No< 292 of 1894, 

(Ij 9 Cox. 0.0. 201. « mi,* nifitriot 

(2) Section 48, ol. (6) of Bombay Act IV of 1890 provides as follows lue 

irlntendent or an Assistant Superintendent may regulate and control, by 


Superintendent or an Assistant Superintendent may regulate and control, oy 
of licenses or otherwise, the playing of music, the beating of drains, tom-tom ^ 
instruments and the blowing or sounding of horns or other noisy instroms 
near a street.” 
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In re jamnadas bhukhandas 

without a permit from the city police inspector, and that, if anybody 
disobeyed the order, he would be liable to a fine of Rs. 200 under s 68 of 
Bombay Act IV of 1890. 

On the night of the 28bh July, 3894, the accused had & bhajan (or 

religious service) at bis house, which was situated in a street near a 

pubho road. A number of persons assembled in a room on the upper 

story of his house, who kept up singing hymns and beating noisy instru- 
ments till 2 A. M. 

As the accused had not obtained a permit from the police inspector 

to play music in his house on this occasion, the second class police 

constable prosecuted him under s. 62 of Bombay Act IV of 1890 for 

disobeying the proclamation issued by the District Superintendent of 
Police. 

The accused contended, on the authority of Begina v. Lakhma 
Change (1), that the police had no power to stop music in a private house. 

The First Class Magistrate who tried the case convicted the accused 

5, or in default to suffer one day’s 

simple imprisonment. 

The following extract from his judgment gives his reasons for the 
conviction : — 

" It is contended by the accused’s pleader that the law is not applicable 
to the beating of such instruments in a house, and my attention bas been 
drawn to the [739] Bombay High Court ruling in Reg. v. Lakhma Change 
^inted at p. 153, Vol. IX, 1872. This ruling is laid down on s. 27 of 
Bombay Act VII of 1867, and does not empower the police to prohibit the 
use of music in a private house. 

The question then for consideration is whether this ruling would 
be applicable to the present offence under s. 48 of Bombay Act TV of 
1890. Section 27 of Bombay Act VII of 1867 runs to the effect that the 
District Superintendent and Assistant District Superintendent of Police 
may also regulate the use of music in the streets of towns on occasion of 
festivals and ceremonies. While s. 48, cl. (6) of Act IV of 1890, which is 
substituted for the above section, runs to the effect that the District Super- 
intendent or an Assistant Superintendent may regulate and control, by the 
grant of licenses or otherwise, the playing of music, the beating of drums, 
tom-toms and ocher instruments and the blowing or sounding of horns and 
other noisy instruments in or near a street. 

This clause is framed subsequent to the above quoted ruling of the 

High Court, and I think the phrase ‘ near a street ’ embodied in the clause 

18 intended by the Legislature to include all places and even a house in or 

near a street. Had that not been the intention of the Legislature, the 

phrase near a street ’ would not have been inserted, because the phrase 

^ in a street ’ can safely be contemplated to include roadways and open space 
in a street. 

^ I am fortiffed in the above conclusion by the wording of the procla- 
mation dated 26th January, 1893, issued by the District Superintendent of 
PoliM under the sanction of the District Magistrate. The proclamation is 
to the effect that no person should beat or sound noisy instruments within 
municipal limits at night from 10 o’clock to 6 in morning without a permit 
from the city police inspector, and that if anyone would disobey the order 
he would be liable to a fine of Bs. 200 under s. 68. 


(1) 9 B. H. C. B. ISd. 
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“This proclamation includes and contemplates all places within muni- 
cipal limits : it does not distinguish houses from roadways or open space. 

“The accused's house is situate within municipal limits; and under 

the above circumstances I think that the above ruling of the High Court 
cannot he applied in accused's favour. 

“ The Court, therefore, finds that accused Jamnadas Bhukhandas is 
guilty under s. 68, cl. ib) of Bombay Act IV of 1890, and directs that 
he do pay a fine of Rs. 5. In default to suffer simple imprisonment for 
one day. Fine should be levied according to law.*’ 

Against this conviction and sentence the accused applied to the High 
Court under its Revisional jurisdiction. 

Nagi 7 idas Tulsidas for accused. — The place where the music was 
played was a room on the upper story of a private house belonging to the 
accused. No permit was necessary under s. 48 (6) of Bombay Act IV of 
1890. That section empowers the police to regulate music in or near a 
street.” The^e words do not apply to a private house in or near a public 
street. The [740] words “near a street" would include by-ways, lanes, or 
open spaces near a street, bub nob private houses. In a large town most 
houses are situate in or near a street, and if the Magistrate s construction 
of the Act were adopted, the police would have intolerable powers of 
interference with the right of every subject to enjoy music in his private 
dwelling-house. The Magistrate relies on the proclamation issued by the 
District Superintendent of Police on 26th January, 1893. That procla- 
mation forbids music within municipal limits. Municipal limits mean 
streets and other public places, but not private houses. The proclamation 
is, moreover, issued under s. 48 of the District Police Act. So far as it goes 
beyond the scope of the Act, it is ultra vires. If the Act does not stop 
music in private houses, neither does the proclamation, which is baaed on 
the Act. 

The case of Reg. v. Lakhma Gkango is in point (1). 

There was no appearance for the Crown, 


JUDGMENT. 

Jardine, J. — The words about music “ in the 
the occasion of festivals and ceremonies ” in Bombay Act Vli o » 
s. 27, were interpreted by this Court as nob including a private house, 
trying Magistrate is of opinion that the change of language enacted in 
bay Act IV of 1890, s. 48 (6). indicates an intention on Jjafriofc 

Legislature, by the words “in or near a street,” to enable a 
Superintendent or Assistant Superintendent of Police to ® 
playing of music in private houses. The District 10 

written orders prohibited noisy music within municipal 1“°“^ had 

P.M. and 6 A. M., unless a permit had been obtained. The 
music one night in an upstair room. The orders ma e no houses 
houses. The constable prosecuted and fche Magistrate convicted as 

were included both in s. 48 (6) and the orders. ^ 

The real and important question is whether, to use gido 

Lord Blackburn in Skinner v. Usher (2), the Legislature jg not 

wind to stop music in bouses. Such great domiciliary m er ^ords 
suggested bv the context in s. 48, or by the use of ^ ht largd* 
8. 53 and s. 61. The [74l] words “ near a street ” 


(1) 9 B.H.C.R. 163. 


(2J L. R. 7 Q. B. 423 
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but not larger than the words “in any street or place " in the Act of 
Parliament interpreted m Case v. Storey (l). where “ place ’* was taken to 
mean pnly a place ejusdem generis with a street. The words “ near a 

. construed as meaning open spaces by the sides or at the 

fKa u a plain and sufficient meaning can be given to 

the section we have to interpret, without the Court resorting to the suo- 
position that while knowing that the older law had been held not to 

include houses, the Legislature meant to include them here by inference 

from the word near.” The only possible view is that, if it bad meant to 
interfere to such an enormous extent, it would have used the word house 
we reverse the conviction and sentence for the above reasons. 

Conviction and sentence reversed. 


19 B. 741. 

APPELLATE CRIMINAL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 

Queen-Empress v. Regu Montopoulo.* 

[2l8t January, 1895.] 

Zanzibar—Jurisdiction-Locat alUgianc?- -EytQlish Oonsular Court-~Greek residmis 

Consular Court at Zanzib:ir over for eiqn 
subjects enjoying British yyotection- Order in Council dated 29lh November! 188^4, 

Zanzibar having been by ioternational acfiinti placed 
under British protection are liable to the British criminal law in lotce at Zanzibar, 

The accused, who was a Greek under British protection at Zaozibat was coo 

ImountfnVt ® T'" Zanzibar of culpable homicide not 

8 904 to teo years' rigorous imprisonment under 

Oon?f f appealed to the High 

Court of Bombay, contending rtnfcr aha) that he was a Greek subject and as 
such not liable to be tried by the Consular Court. 

(0.2™ ‘0 Her Majesty to exercise jurisdiction in one 

!.# another foreign State; that under s. 6 cl f6) 

referrinJ^?^®B^!- dated 29th November, 1884 (2). the provisions 

reterriDg to British subjects were applicable to foreigners enjoying British protec- 

woo in BO lar as by treaty, capitulation, grant, usage, sufietance. or other lawful 
™“'‘3®®tyhad jurisdiction at Zanzibar in relation to such persons- 
ana that the prisoner, being a British protected person within the moaning of 
B. i, oi. (6f of the Order, was amenable to the jurisdiction of the Consular Court. 

CR., aa Ex 51 (80).] 

[742] The acoueed was a Greek under British protection at Zanzibar, 
e was tried in the Consular Court at Zanzibar on a charge of murder. 

0 W88 found guilty of culpable homicide nob amounting to murder and 
aentenoed under s. 304 of the Indian Penal Code (Aot XLV of 1860) to 
®6n years* rigorous imprisonment. 

TT. conviction and sentence the accused appealed to the 

ttigh Court. He contended (inter alia) that be was a Greek subject and 

to the jurisdiction of the Consular Court at 
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Manekshah Jehangirshak, for the accused.— The British Consular 
Court has no jurisdiction over a Greek subject residing at Zanzibar* 
There is no evidence to show that the Greek Governmeut made over its 
own jurisdiction to the British Goverument. It is doubtful if the Greek 
Government could do so without renouncing the allegiance of the subject. 
But supposing it could, such a transfer of jurisdiction must be distinctly 
proved, and cannot be spelt out of vague diplomatic correspondence, as 
is attempted by the committing Magistrate. As regards the merits of 
the case, the Consular Judge has misdirected the jury in material parti- 
culars. He told the jury that self-defence was out of the question. 
This was a question ot fact to be left to the jury. 

There was no appearance for the Crown. 


JUDGMENT. 

■Jabdine, J. — Tbe prisoner was tried in the Consular Court at Zanzi- 
bar. The jury returned a verdict finding him guilty of culpable homicide 
not amounting to murder, whereon the Consular Judge, Mr. De Sausmarez, 
sentenced him. under s. 304 of the Indian Penal Code to ten years 
rigorous imprisonment. His appeal here has been fully argued by 

Mr. Maneksbab. . 

Mr. Maneksbab contended that the heads ot the charge to theiury 
showed that the Judge did not merely content himself with an expression 
of opinion, but used such positive language, e.g., where he descrioes 
the defence of self-defence as “ impossible." as was calculated to leave the 
jury no loophole for coming to an opinion of tbeir own as the judges 

all matters of fact. . 

Tho Code of Criminal Procedure (Act X of 1882) in es. 298 and 29a 
very plainly distinfluisheg the duties of the Judge and the ' 

and a. 297 shows clearly how the Judge is to charge them, namely, y 
summing up the evidence for the prosecution and defence and laying nowu 
the law. The offence of murder being one of the most serious wi , 

a prisoner can be charged, it was highly important that 
discuss the evidence fully ; and it does not appear ““J® 

said to the jury than is contained in the record of the heads ® 
that this was supplemented by reading the ^ “e mosc^ 

portant witnesses, ' a practice universally adopted by E g jo 

serious oases, and which precludes the possibility o omnrv ” Pf 

a decision without having all the tacts fresh in their memory. 
Sargent. J., in Beg. v. Fatlechand[l). , ■ ■ 

We are ot opinion that the J udge, while giving, J*® . Jth the 

his opinion on questions of fact, “'ghb well have dealt mote fully^.^^ 
evidence, the material on which the ]ury had to deliver thei 
we do not think the prisoner has been prejudiced. He 
by a pleader who was entitled under s 290 to sum up h^^^ 
it closed on . the third or fourth day ot the trial. . jhat ths 

show whether he used this opportunity. Moreover, PP Judge 

jury as judges of the facts rejected the conclusions expressed 7 
and found the prisoner guilty of culpable homicide only, n ^ 

It has been several times ruled by this uig homio'de. 

Penal Code (Act XLV of 1860) deals with two kinds guilty, 

the jury ought to be asked to say under which part they li _____ 


(1) 5 B.H.O.B.Cr. C. 85 (96). 
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We pomfc this out to the Court below for future guidance. The sentence 
passed 18 a legal one under both parts of s. 304 ; and the learned pleader 

u L argued that on the evidence the jury might have 

held that there was no intention to cause death, and that on such a for- 
mal verdict, bringing the case under the second part of s. 304, the learned 
Judge might have refrained from passing the maximum sentence. The 
pleader here has not dealt with this particular defect in the charge. He 
has, however, urged that this Court should rodnce the sentence as excessive, 
giving further weight to the provocation [744] which was probably the 
reason why the jury declined to convict: of murder. This Court is of 
opinion that no sufficient reason appears for judicial interference with the 
sentence on the merits. It is open to the prisoner to petition the Grown. 

We have next to deal with the objection taken in the Consular Court 
to Its exercising jurisdiction over the prisoner and faintly urged by 
Mr. Manekshab in the appeal. He admits that the prisoner is a Greek under 
British protection at Zanzibar. It is clear from a letter of the 14th June, 
1892, from our Consul General at Zanzibar to the Consul of France there! 
that the protection of the Greeks was assumed by the Consul-Generai 
with the knowledge of the Sultan of Zanzibar. The record also contains 
the views of Mr. Berkeley, the Consular Officer who committed the prisoner 
for trial. It appears therefrom that the Greek Government was a party 
to this placing of the Greeks under British protection. 

The question raised below was whether, under the circumstances of 
this international action, a Greek coming under the British protection 
became also liable to the British criminal law in force in Zaoz bir. This 
law is to be ascertained from Her Majesty's Orders in Council, the ciiief 

passed under the Foreign Jurisdiction Acts, 1843 to 
1878. It applies several Acts of the Government of India, among them 
being the Indian Penal Code, the Codes of Civil and Criminal Procedure, 
and the Indian Evidence Act. It creates a Consular Court with the 
Consul-General as Sessions Judge under the High Court of Bombay. 
Later Orders in Council have modified some of the judicial arrangements, 
bub it is only necessary to refer to the Jurisdiction Order of 1893, which 
makes ch. 33 of the Criminal Procedure Code inapplicable to Zanzibar, 

A substantive law of crimes, a procedure and a forum being thus 
created, we have next to see what persons are made subject thereto. 
Section 6, cl. (6), applies such provisions of the Order as refer to British 
subjects to British-protected persons, in so far as bv treaty, canitulation, 
grant, usage, sufferance or other lawful means Her Majesty has jurisdiction 
in Zanzibar in relation to such persons. Mr. Manekshab concedes, and 
lb does not eeem [748] open to doubt, that the prisoner comes within the 
definition in 8.4, cl. 6, of British-protected person, which means “ a 
person enjoying Her Majesty's protection in Zanzibar.” 

The question of the Consular Court’s jurisdiction over him thus 
becomes narrowed to the issue whether the lawful effect of the protection 
wrangements made in 1892 at the transfer, taken along with the treaties 
made with Hia Highness the Sultan of Zanzibar, as s. 8 requires, was to 
place the prisoner under the criminal laws and jurisdiction specified in Her 
Majesty’s Order in Council, like the subjects of Indian Princes and 
States, or the persons brought under by the Order of 1893. natives of any 
Ijroteotorate of Her Majesty outside Zanzibar when within Zanzibar, and 
certain Zanzibar aubjeots. As regards these last, see art. 17 of the Treaty 

* declaration between Great Britain 

•nd Zanzibar of the 16th December, 1892 (cited at. p. 211 of a Treatise 

0199 


1895 

Jan. 2i. 

APPBI;- 

LATE 

CRIMINATi. 

19 B. 741. 



19 Bom. 716 


INDIAN DECISIONS, NEW SERIES 


1895 

JAN. 21. 

Appel- 

late 

Criminal 

t 

J9B. 741. 


IVoU 


on Eoreign Jurisdiction by W E. Hall). In art. 16 of the Treaty occurs- 
the following provision : — “ Tbe authorities of Bis Highness the Sultan 
have no right to interfere in disputes between subjects of Her Britaunia 
Majesty amongst themselves, or between them and members of other 
Christian nations; such questions, whether of a civil or criminal 
, nature, shall be decided by the competent Consular authorities.” This 
makes it clear that the jurisdiction over the prisoner’s act is not 
with the Sultan’s Government ; and there is nothing on the record 
to show any claim by that Government, although the First Minister of 
the Sultan appeared as a witness to the facts ; and the record shows tbair 
in tbe Court of Mr. Berkeley, where objection was first taken to tbft 
jurisdiction, there was an appearance for tbe Government of Zanzibar. 
The case has been argued on the understanding that the Government of 
Greece has no Consul at Zanzibar. There is no suggestion of any arrange- 
ment empowering the British Consul-General to deport the prisoner to 
Greece for trial. It would appear, therefore, that, unless the Consular 
Courts assumed jurisdiction in such a case, the foreigner under the British 
protection might slay British subjects with impunity. We have no infor- 
mation whether the Courts in Greece would punish tbe offence. Forsyth 
in his Constitutional Law, p. 233, cites W^heaton and Dana for the [746J 
statement that as a general rule a State will not try its own subjects for 
offences committed abroad against foreigners. 

The record contains a declaration by Her Majesty’s Diplomatic Agent 
and Consul-General, that the two Courts belov? overruled the objection 
to the jurisdiction after reference to him and with his full approval ana 
authority. The reasons are to be gathered from the minute recorded by 
Mr. Berkeley ; that officer considers that '* British Consul protection lO 
Zanzibar connotes British jurisdiction.” As a principle this seems in 
accord or analogy with that on which local allegiance is based by 
Calvin’s case (1). '* Concerning the local obedierce it is observable that as 
there is a local protection on the King’s part, so there is a local 
of the subject's part,” as when a Frenchman comes into England. ^ 
principle seems also in accord with that on which Lord Stowell deci e 
The.Indian Chief {2), where other cases of older time were mentionea. 
In the East,” he said, "from the oldest times an immiscible character uas 
been kept up ; foreigners are not admitted into the general body and . 
the society of the nation ; they continue strangers and foreigners as^ ^ ^ 
fathers were. Doris amarasuamnonintermiscuit undam mot ^ 

national character under the general sovereignty of tbe country 
trading under any recognized authority of their own *ha 

they have been held to derive their present character from a tbeic 
association or factory under whose protection they live and carry on 

In considering what power and jurisdiction is conceded 
Britain within the territories of a foreign State, it must e , . 
mind, as pointed out in Forsyth's Constitutional Law, lo, i . ^ 
Judicial Committee of the Privy Council, 'when their Lordships 
with approval to Lord Stowell’s judgment, have noticed ^ ? between 
tions, whether political or mercantile, a 
Oriental and Christian States. In 
and Trading Co., The Laconia (3) 


ianlile, a difference subsists 

Papayanni v. Russian Steam N Q 
I, it was held that any mode of proo^ 


(1) 7 Coke’s Rep. 6a. 

(3) 2 Moo. P.C.N. 8. 161 


(2) 3 Oht. Rob. Admit. ReP- 2®* 
33 li. J* Adm. Oas. 11, » • ' 
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'which it was shown that a privilege is conceded, would be sufficient for '1896 
t747j the purpose. The oonseac may be expressed in various ways : by Jan. 21. 

-oonstant usage permitted and acquiesced in by tbe autborifcies of the 

State; active assent or silent acquiescence where there is full knowledge. AppbL- 
Thus tbe Ottoman Government had acquiesced in allowing to the British LATE 
■Government within tbe Ottoman dominions jurisdiction between British 

subjects and the subjects of other Ohristiao States. This case shows 

beyond all douht that it is competent for Her Majesty to exei'cise juris- 1® B, 741. 
diction in one foreign State over the subject of another foreign State. One 
peculiarity of that case was, however, that the part of the Order then 
interpreted was a proviso similar to that in s. 33 of the Zanzibar Order in 
Council of 1881. restraining the Consular Court from assuming that 
jurisdiction where the consent of the territorial Sovereign or of the Consul 
■of the state to which the foreigner belonged had not been obtained. No 
Buch^ restriction appears in the Zanzibar orders in Council as regards 
•criminal matters. 

There remain to be considered the objections taken for the prisoner by 
Mr. Lascari in Mr. Borkeley's Court, and apparently also in the Consular 
Court at the trial. He urged that it was the duty of the Consul-General to 
forward the prisoner for trial to Athens, as it would have been the duty of 
■Ihe French Consul before 1892. But Mr. Berkeley points out that the 
deportation could not be made in the absence of any arrangements for ex- 
tradition. No convention about deportation has been suggested to us, nor 
has it been argued that the law of Greece extends co a homicidal offence at 
Zanzibar. Mr. Berkeley makes mention of the only stipulation made by 
the Greek Government in tbe arrangement of 1892, tji^-.tbat Greek sub- 
)eob8 should not be submitted to any measure nob equally applicable to the 
subjects of other European powers established in the island and who have 
no treaty with the Sultan. Mr. Berkeley says that the subjects of non- 
treaty nations would necessarily fall under the territorial jurisdiction of 
the Sultan, a result avoided only by their coming under the protection of 
a treaty power. On this, however, we would remark that the Sultan had, 
by art, 16 of the Treaty, ceded the jurisdiction over cases like the present 
to the different Consular authorities. The Government of Greece cannot 
in the [748] year 1892 be presumed ignoranc of our treaty of 1886 or 
of our Consular order of 1884, and its provision about British protected 
persons. It would be mere surmise to suppose, in the complete absence 
of any stipulation or any arrangement to that effect, that itsintended 
that in a case like the present the prisoner should be sent to Athens. 

The presumption that the Court below has acted rightly, is not to be 
weakened by mere suggestion or surmise. Tbe Act of Parliament, 

^0 Foreign Jurisdiction Act. 1890, 53 and 54 Viet., o. 37, provides a 
means of obtaining a conclusive determination of questions of jurisdiction. 

•On the application of the Court in tbe manner provided, a Secretary 
of State shall within a reasonable time send it his decision. This Court 
1^8 nob been moved to use this means and as it is of high importance 
"that the decision of questions of criminal law should not be delayed, 

Bnd as we see no sufficient reason bo doubt that the Court below 
J^d jurisdiction, we do nob avail ourselves of the procedure. Mr, 

Manekflbah was inatrupted that the Greek community at Zanzibar 
^tended to bring tbe subject to the notice of the King of the Hellenes. 

H Hia ‘Majeaby'a Qovermnent ^poatder that the jurisdiction l^y with the 
^orta of Qreeoe« that view will probably be stated to Her Majesty's 
<tovemment by the ueual diptomatio means, and if Her Majesty’s 

m 
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GovernmeDt are of opinioQ that: the result of pasbiuternatioual arrangement 
is different to what this Court takes to have been the case, it will be able 
to give appropriate directions. The Court now rejects the appeal of the 
prisoner, 

19 B. 749. 

[749] APPELLATE CBIMINAL. 

Before Mr, Justice Jardine and Mr, Justice Fulton, 


Queen-Empress v. Bamchandra Govind Harshe,’^ 

il2bh March, 1895.] 

Fraud— Mi&dfipropriation — Charge of misappro'priation of specific sums of money-* 
Evidence— Evidence of general dtHciency — Criminal Procedure Code {ActX of 1883), 
s$. 603, 607 — Commission — Evidence taken on commission, admissibility of — Evidence 
Act {I of 1972). s. 3S— Right and opportunity to cross-examine— Evidence improperly 
admitted — New trial— Evidence Act (Jo/ 1872), s. 167 — Practice— Procedure. 

Tbe accused was charged with abetting the offence of criminal breach of trust 
committed by the nazir of the Small Causes Court at Poona. The accused was 
a karkun in the nazir’s office and it was his duty to keep tbe accounts of moneys 
received iu the office from judgment-debtors and of moneys paid out to decree* 
holders. He was charged with abetting the misappropriation of three sums, vii, 
Rs. 20 on tbe 19th November. 1885. Rs. 45 on the 23td November, 1885, and 
Rs. 10 on the 26th June, 1886. As to tbe 6rst sum. it was alleged that an 
instalment of Rs. 25 due under a decree had been paid into the nazic’s office by 
a judgment-debtor on tbe I9th November, 1885, but tbe accused had entered m 
the cffice day book only Rs. 5, thereby enabling the balance of Rs. 20 to M 
misappropriated. It appeared, however, that a sum of Rs. 25, being the instal- 
ment due to the decree-holder under the above decree, bad been in due conn® 
paid out to him on the 4th December, 1885. As to the second sum of Rs. 46, i* 
was alleged that a sum of Rs. 50 had been paid in, but only Rs. 5 had been 
entered by the accused, the balance being misappropriated. It appeared, h<yveve^ 
in this case also that the full amount of the instalment, viz. Rs. 60, had dm 
duly paid out to the decree-holder a few days after its receipt. As to the tbi 
sum, it was alleged that the total receipts entered in the book on the 
1886, were Rs. 55, but the figure entered as the total was only Rs. 46 and 
tbe balance of Rs, 10 had been misappropriated. The jury found the 
guilty on all three charges. On appeal by him it was contended that there w 
evidence of the misappropriation of the specific sums in respect of .. -q- 

charged. There was evidence of a general deficiency, but there was no evi 
that these specific sums formed part of that deficiency. On the 
evidence showed that the instalments paid into the office had been du y P 
out to tbe persons to whom they were payable. . 

Held, that the jury having had the facts brought to their notice, their ver 
was final, and tbe High Court would not interfere with the verdict. ^ 

Depositions taken on commission in criminal oases although inadm^^^^^ 

under Chap. 40 of the Criminal Procedure Code (Act X of 1832) *“*7^ *,nvi80 to 
under s. 33 of the Evidence Act (I of 1872), if the requirements of tbe proviov 

that section have been complied with. . 

Tbe words “opportunity to cross-examine ” in the proviso to ^ » jg the 
imply that the actual presence of the cross-examining party or his agon 
tribunal taking the evidence is necessary. ^ 

[750] To make evidence admissible against an accused person if 

the Evidence Act, the fact that he had full opportunity of orosa-exami » 
not admitted, must be proved. 

Quare — Whether the opportunity to administer of tt® 

commission is an “ opportunity to cross-examine'' within the m ^han 
proviso to B. 33 of the Evidence Act so as to render the eviaen 
interrogatories admissible. 

* 

« ^ .. ^ Criminal Appeal, No. 367 of 1694., . 
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The provisions of s, 167 of the Evidenoo Aot of 1872) apply to criminal trials 
by jury. 

Held, that when part of the evidence, which has been allowed to go to the 
jury, is found to be irreleveot and inadmissible, it is open to the High Court in 
appeal either to uphold the verdict upon the remaining evidence on the record 
under s. 167 of the Indian Evidence Act {1 of 1872), or to quash the verdict aud 
order a retrial. 

The law as settled in England by the Queen v. Gibson (1) and as stated by the 
Privy Council in Makin v. Attorney-General of New South Wales (2) with reference 
to the granting of new trials where evidence has been improperly admitted, does 
not apply to India. Wafadar Khan v. Queen-Empress (3), not followed. 

[P., Rat. Unr. Cr. Cas. 855 (857) ; R., 25 M. 61 (67) (P C.) ; 10 M.L.J. 147 (171) (P.B).] 
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Appkal from the conviction and sentence recorded by G. Jacob, 
Sessions Judge at Poona. 

The accused had been emoioyed as a karkun from 1872 to 1889 
under tbe nazir of the Small Causes Court at Poona. It was his duty 
{.inter alia) to keep the account of moneys received in the nazir’s office 
from judgmeot-debtors and of moneys paid out to decree-holders. In 
1890 large defalcations amounting to several thousands of runees were 
discovered in the nazir’s accounts, and tbe nazir was tried and convicted 
of criminal breach of trust. 

In 1894 the accused was arrested and tried upon charges framed 
against him in connection with the same defalcations. The charges wore 
with respect to three sums of money alleged to have been misappropriated, 
viz.t Rs. 20 on the 19th November, 1885, Rs. 45 on the 23rd November, 

1885, and Rs. 10 on tbe 26th June, 1886, and they were framed under 
88. 409, 109 and 218 of the Indian Penal Code. The accused was convict- 
ed by the jury of abetting the misappropriation of each of the above sums 
of money, and for each offence he was sentenced to eighteen months’ 
rigorous imprisonment. 

The lirst set of charges related, as above mentioned, to a sum of 
Rs. 20, as to which it was alleged that an instalment of Rs. 25 [76 1] due 
under a decree had been paid into tbe nazir’s office by a judgment-debtor 
on the 19th November, 1885. But tbe accused entered in the office day- 
book only Rs. 5, thereby euabliog the balance of Rs. 20 to be misappro- 
priated either by himself or by tbe nazir. It appeared, however, that 
a Bum of Rs. 25, being tbe instalment due to the decree-holder, had been 
in due course paid out to bim on the 4bh December, 1885. 

Tbe second set cf charges related to a sum of Hs. 45. On the 23rd 
November, 1885, a judgment-debtor under another decree had paid in an 
instalment o( Rs. 50, but the entry made by the accused was Rs. 5, 
thereby (it was alleged) enabling the balance of Rs. 45 to be misappro- 
priated either by himself or by the naapir. It appeared, however, in this 
ease also, that the full amount of the instalment, viz., Rs. 50, was duly 
paid out to tbe judgment-creditor on the 27tb November, 1885. 

Tbe third set of charges related to a sum of Rs. 10. As to this it 
appeared that the total receipts entered in tbe books for tbe 26th June, 

1886, amounted to Ks. 55, but the total entered was only Rs, 45, and 
it was alleged that tbe difference, viz., Rs. 10. had been misappropriated, 
And that tbe total had been wrongly entered by tbe accused in order to 
.tender misappropriation possible. . 


U) Ii.9. 18 687. 


(8) L.B. (189*) A-O. 67 (69-70). (3) 21 0. 966. 
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1895 The case for the prosecution was that the accused either himself 

March i2. misappropriated tlie difference on each of these occasious, or aided and 

abetted the nazir in misappropriating the money by wilfully making false 

Appel- entries in the books. 

LATE The case for the defence was that the entries in question were made 

Criminal, through mistake under pressure of work, and not with any guilty 
— knowledge or dishonest intention. 

19 B. 749. During the cour.se of the preliminary inquiry, the committing 

Magistrate issued a commission under s. 503 of the Criminal Procedure 
Code lAct X of 1882) to the Agent to the Governor-General at Indore 
for the examination of Rao Bahadur K. 0. Bedarkar, Divan of Indote, who 


had been Judge of the Court of Small Causes at Poona at the time when 
the offences were alleged to have been committed. The witness was 
examined by means of interrogatories and cross-interrogatories. At the 
trial before the Sessions Court, the deposition of this witness was [762] 
tendered in evidence by the prosecution. The accused’s pleader objected 
to its admissibility. But the Sessions Judge overruled the objection, 
holding that the deposition was admissible under s. 33 of the Indian 
Evidence Act (I of 1872), as the attendance of the witness could not be 
procured without unreasouable delay and expense. 


The jury unanimously acquitted the prisoner of the principal offence 
of criminal breach of trust under s. 409 of the Indian Penal Code, but by 
a majority of four to one found him guilty of abetment of criminal breach 
of trust in respect of each of the items under s. 109 of the Code. The 
jury were of opinion that the moneys had been misappropriated by the 
nazir with the knowledge of the accused, and that the accused deliberately 
made the false entries with the intention of enabling the nazir to 
misappropriate the moneys. 

The Sessions Judge, concurring with the verdict of the jury, convicted 
the prisoner under ss. 409 and 109 of the Indian Penal Code (Act XLV of 
1860) of abetment of criminal breach of trust, and sentenced him to 
eighteen months’ rigorous imprisonment for each of the said offences. 
He also convicted the prisoner under s. 218 of the Code, but did not pass 
any separate sentence for the offence charged under that section. 

Against this conviction and sentence the accused appealed to the 
High Court. 

Kirkpatrick (with N. C. Chandavarkar), for the appellant, am 
J udge has misdirected the jury. The charge was inadequate 
ing out that there was no evidence given that the principal offence a 
been committed. That being so, the charge of abetment cannot he sus 
tained. Further, the prosecution is bound to prove the misappropna , 
the specific sums in respect of which th« accused is charged. This is n 
proved, nor is there any evideuce of it. There is evidence ° ^ 

deficiency, but no evidence that these sums formed part of 
On the contrary the instalment of Es. 25, which is the subjec o 
first charge, and which was paid in by the judgment-debtor on 
19th November, was paid out in full on the 4th 
judgment-creditor. So also the sum of [753] Rs. 50 which 
the judgment-debtor on the 23rd November was paid out ^ pa 

creditor on the 27th November — Russell on Crimes {5tb ^ ^ ' ( 3 I 

377-378 ; Reg v. Wolstenholme (1) ; Rex v. Grove (2) ; Reg v. LUxyd Jones 


fl) 11 Cox. 0. 0. 313. 


(3) 7 0. and P. 685. 
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. (3) 80. and- P- 298. ' 
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As feo the third charge, nothing is proved except that the addition of the 
day 8 receipts is wrong, and the total is less by Rs. 10 than it ought to be 
There is no ev^enoe but the mere fact of the discrepant hgures— s. 34 
of the Indian Evidence Act (I of 1872). There is no evidence that the 
wrong figures are fraudulently and intentionally entered. 

Next we contend that the evidence taken on commission was wrongly 
^mitted by the Sessions Court. The commission had not been issued by 
that Court, but by the Police Court— Queen-Empress v. Jacob (l) ; Empress 
V. Dabee Pershad [2). It was rightly held inadmissible under the Criminal 
Procedure Code (Act X of 1882), ss. 503—507. It ought nob. then to 
have been admitted under the Evidence Act. The former Code gave the 
right to a conomission and laid down the limits within which the right 
could be exercised. It was not intended that although the terms of the 
Code were not complied with, the evidence could be admitted under some 
other Act, If so, the limitations laid down by the Code would be futile. 
But even under s. 33 of the Evidence Act (I of 1872) the evidence was 
not admissible— v. Burke (3) ; Queen-Empress v. Jacob (1) ■ 
Empress v. Dabee Pershad (2). 

[Jardine, J . — Had the accused the right and opportunity to cross- 
examine? See Reg v. Day (4).] 

No. Mere cross-interrogatories could not be cross-examination 
under s. 33. 

If the evidence taken on commission was improperly admitted and 
allowed to go to the jury, the verdict is bad. We say there should be a 
new trial notwithstanding s. 167 of the Evidence [734] Act—Queen v. 
Gibson (51 ; Makin v. Attorney -General of New South Wales (6), This 
last 13 a Privy Council case which this Court is bound to follow, although 
lb 18 contrary to previous decisions of this Court. See per Melvill, J in 
Manjunath v. Venkatesh (7). ’ 

Jardine, J. — We do not think it necessary to call on the prosecution 
as to the hrst point raised in argument ; for we think that as to that point 
the jury were sufficiently directed by the Sessions Judge, and their deci- 
sion IS final. The facts were brought to their notice, and they appear to 
have considered them and to have given their verdict accordingly. We do 
nob think that we should be justified in interfering with that verdict. But 
we desire to hear the pleader for the Crown upon the other two points, 
'UW., Cl) was the evidence taken on commission admissible ? (2) If not, if 
that evidence was improperly admitted, what course should this Court 
M with the case, having regard to the pxinciples laid down in 

Makin v. Attorney-General of New South Wales (6) and to s. 167 of the 
Evidence Act (I of 1872) and the series of decisions upon this section ? 

Rao Sabeb Vasudev J. Kirtikar, Govermnent Pleader, for the Crown. 
—The commission to examine Mr. Bedarkar was issued by the committing 
Magiatrabe under s. 503 of the Code of Criminal Procedure ( 4ct X of 1882). 
Reading SB. 603 and 507 of the Code together, the evidence taken on 

becomes part of the record of the case. I adopt the argument 
of the Advocate General in Queen-Empress v. Jacob (1). A commitment 
18 only a preliminary stage of the trial, and the trial continues until it ends 
•ID verdict. The evidence taken on oommission is, therefore, admissible 
under s. 607 of the Code of Criminal Procedure. 


(1)19 0 118(117). 
(« 18 Q ;B. D; 887. 
(7)6B. 64 (67, 66). 


(3J 6 C. 68a. (8) 6 A. 334. (4) 6 Cox. C. 0. 55 

(6l L. H. fX894) A. 0. 67 ; see pp. 69 and 70. 
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1895 Bub ib ia also admissible under a. 33 of the Indian Evidence Acfc (I of 

March 12 1872). The accused had the opportunity of cross-examining the witness, 

and he availed himself of that opportunity by putting cross-interrogatories. 

Appel- Xhe cross-interrogatories take the place of cross-examination within the 
LATE meaning of s. 33 of the Evidence Act. The provisions of this section are not 
Criminal, [755] adected in any way by a. 507 of the Code of Criminal Procedure, 

The deposition of Mr. Bedarkar taken on commission is. therefore, 

19 B. 749, admissible in evidence. 

Even if ib were inadmissible, the remaining evidence on the record is 
sufficient to sustain the conviction. Section 167 of the Evidence Act would 
then apply. This section applies to criminal as well as to civil Courts. This 
Court has often held that the improper admission of evidence would nob 
be a ground for interference with a verdict if the remaining evidence on the 
record be sufficient to warrant a conviction — Hbq. v. Amrita (1) ; Imp. v. 
Pitamher (2) ; Imp. v. Pandharinath (3) ; Reg. v. Futa Adaji (4) ; see also 
Queen v. Hurrihole (6). 

JUDGMENT. 


Jardine, J. — The prisoner was convicted, on the verdict of the jury, 
on three heads of charge relating to different sums of money, of abetment 
of criminal breach of trust under ss. 109 and 409 of the Indian Penal Code, 
and upon this verdict sentences were passed by the Sessions Judge. At 
the same trial the Judge after taking the opinion of the members of the jury 
as assessors convicted the prisoner on three heads of charge under s. 218 of 
making incorrect entries of the above three sums of money, by stating the 
sum received at each payment as less than it was. No sentence was passed 
under s. 218. 


At the hearing of the appeal Mr. Kirkpatrick argued several questions 
of law on behalf of the prisoner. The first point taken was misdirection. 
He argued that the Judge ought to have directed the jury that there 
no evidence of the substantive misappropriation, nor of the abetment. He 
cited some of the cases in 2 Russell on Crimes, Book IV. Chap. 19, a* * 
such as v. Lloyd Jones (6), Reg. v. Wolstenhome (7), to show that 
there must be proof to satisfy the jury of receipt of the particular sum an 
misappropriation of the same as distinguished from evidence of a 
deficiency. The charge delivered by the Judge shows sufficiently 
required the jury to find separately as to each specific misappropria 
charged, [756] and the verdict delivered is specific as to each. Ib was, 0 ■ 
ever, contended that the absence of evidence should have been pointed 0 • 
But we are of opinion that there was evidence on which the jury m g 
judge, nob merely conyeGtMrQ— Queen- Empress v. Yajeram (8). The pre 
is distinguished from all the cases cited by evidence f ““ njg 

each case accounted for by the written entries were less than the 
received. Nob one of the three transactions is merely one of 
general deficiency. It was for the jury as judges of the facta to 0 
opinion whether the evidence disclosed fraud or mere negligence, ® 
doing the jury might draw such presumption about f*^om ® ° 
business and the conduct of persons as s. 114 of the Indian Ey 
allows a Court bo do. Being satisfied that there was no 
did not call on the learned Government Pleader to reply on hisp 


(9) 2 B. 61. 

• (6) l C. 207. 

(8) 16 B. 414 (423). 


(8) 6 J* gno 

(6) 8 C. A P. sao- 

» I V 


} 



(IJ 10 B.H.O.R. 497. 
(4) 11 B.H.O.R 247. 
(7) 11 Cox. 0. C. 313. 
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The seoond question raised by Mr. Kirkpatrick was as to the admissi- 
bility as evidence at the trial of the deposition of a witness obtained by a 
commission issued by the committing Magistrate and forming part of the 
record of his. inquiry. When tendered for the Crown, and objected to for 
the prisoner, the learned Judge held that s. 33 of the Indian Evidence Act 
applied to the deposition ; and in the exercise of the judicial discretion 
allowed by that section admitted it on the ground that the attendance of 
the witness who was at Indore, in a Native State, could not be obtained 
without unreasonable delay and expense. It has been only faintly argued 
by the Government Pleader that the deposition may be held admissible 
under chap. 40 of the Code of Criminal Procedure (Act X of 1882) ; and 
so far we see no reason to differ from the contrary view expressed by Wilson, 
J., in Queen Empress v. Jacob (1), or from the reasons given in the report. 
The argument of Mr. Kirkpatrick does not contest the exercise of the 
discretion by the Judge as wrong ; and, therefore, the particular ques- 
tion arising on s. 33 in the last mentioned case and before Oldfield, J., in 
Queen-Empress v. Burke (2) is not before us, at least not in the same 
form. It does not appear to have been urged at the trial that there was 
something very special in the case [757j which rendered personal pre- 
sence necessary — Empress v. Bat Gangadhar (3) . We must, therefore, 
hold, in the absence of objections, that the first part of s. 33 applied to 
the deposition. So does the exnlanatiou. We mean that there is nothing 
in the language used showing that a deposition like the present was meant 
to be excluded. No authority has been cited on the construction. 
Mr. Kirkpatrick’s argument was that as special provision is made in chap. 40 
of the Code of Criminal Procedure for commissions in criminal cases, that 
chapter must be treated as exhaustive. We think, however, that no 
sufiBcient reason exists for making that concession, or limiting the force of 
general words in s. 33. This view is not against the principle of s. 390 
of the Code of Civil Procedure (Act XIV of 1882) and the use made of 
depositions taken in Zanzibar in Empress v. Dossajee (4). The same 
judicial discretion used as to depositions of witnesses examined by the 
committing Court or in another Court in a case between the same parties 
under s. 33 of the Indian Evidence Act, has to be used and was used* about 
this commission evidence, and the cases show that the use of this discre- 
tion may be challenged in appeal. Thus safeguards exist against abuse. 

In the argument on s. 33, the question was discussed whether the 
proviso had, as is necessary, been satisfied. As we are of opinion that much 
of tbe matter of the deposition was inadmissible for reasons we will give, it 
18 perhaps not necessary for our decision to construe the proviso : and as 
my brother Pulton refrains, therefore, from giving an opinion on that 
point. I state my own views with some diffidence. The only point in 
doubt was, whether at the taking of the evidence by the Commissioner at 
Indore, the prisoner had “tbe opportunity to cross-examine," the right 
to cross-examine being expressly given by s. 505 of the Code of Criminal 
Procedure (Act X of 1882). As to the opportunity, the recoid shows that 
the prisoner bad questions, headed " crosa-ezamination " questions and 
supplemental oross-examination " questions, put as counter interrogato- 
ries, and also got notice of tbe day anpointed for taking tbe evidence. 
Neither be nor his pleader attended. There may be circumstances where, 
although a prisoner has tbe right, be has not the opportunity, [ 758 ] 

where tbe witness is at a.great distance and the prisoner cannot go 

* * * ~ - 

(1) CS. in. . (8) 6 A.S34. (3) 6 B. 386 (3871. . (4) 3 B. 334, 
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(o the place and is too poor to employ a pleader or too unfamiliar with 
the ways of the place to get legal help there. When the want of opportuoity 
is pleaded, the trying Court makes inquiry before acmittiog the evidence — 
Queen v. A[ou'ja7i (1) ; Reg. v. Day (2) ; Reg v. Williams (3). 

At the Court’s suggestion the Government Pleader called on the 
committing Magistrate for information ; and that officer’s statement, which 
is accepted here on behalf of the prisoner, shows that no desire to he present 
ai Mr. Bedai kar’s examination was expressed. No objection on the ground 
of want of opportunity was apparently made to the Magistrate, nor to the 
Sessions Judge, nor is it set forth in the apoeals, nor after the invitation 
of this Court has this want been shown to exist. The ruling in Bitchins 
V. Hiichtn.s (4) is under the circumstances an authority for declining to 
bold that the deposition is inadmissible on the ground suggested. To bold 
that the proviso in s. 33 of the Evidence Act requires proof of the presence 
before the Commissioner of the cross-examining party or his agent, would 
be to put a strain on the words and lead to incoovenience. If presence were 
necessary, the word would have been used as in 11 and 12 Vic., c. 42, 

8. 17. In 30 and 31 Vic., c. 35, a statute enabling tbe depositions of sick 
witnesses in criminal cases to be taken before trial, we find provision in 

9. 6 that on proof of death of the witness tbe deposition may be read on 
proof " that reasonable notice of tbe intention to take such statement has 
been served upon the person ^whether prosecutor or accused) against whom 
it is proposed to be read in evidence, and that such person or his counsel 
or attorney had, or might have had, if he had chosen to be present, full 
opportunicy of cross-examining tbe deceased person who made the same. 
In s. 7 follows a power to convey the prisoner in actual custody to the 
place where tbe statement is bo be taken. Tbe Indian law baa made no 
provision of that sorb: a prisoner under sentence cannot insist on being 
brought before the Court to support his appeal, as is ruled in this Court s 
Resolution in Chambers, in Re Antoine Jose, dated 4th Sepcember, 1869. 
If, then, we were to hold that presence or opportunity of presence is 
required to [759] satisfy the proviso, much difficulty would be found 
in getting evidence under the enablings. 33 of the Evidence Act where a 
party is in custody. 

These considerations favour the construction of the words opportu- 
nity to cross examine ” as including the method of cross-interrogatories 
which for many years was the chief mode of cross-examination m 

the Courts of Equity and the Admiralty Courts in England, and for which 
provision is made in the Common Law Procedure Acts. Where the whole 
examination was in writing — epistolary as Jeremy Bentbam calls it— ^as 
distinguished from viva voce examination at the trial, the cross-examination 
was in writing too, and is so treated in the reports — Pole v. RodgersKOh 
Williamson v. Page{6). The whole system is described 
Evidence in the Court of Equity, Part III, c 5, s. 1 : and its ineffeotu ^ 
character discussed as compared with the piua loce method, u 

of the Chancery Commission and of eminent Judges being cited. Thong 
the point was not taken by Mr. Kirkpatrick, we paused in order to consi 
whether oouncer-interrogatories, though described in these books as^^ 
form of cross-examination, were to be treated as such in interpreting 
codes. With reference to my brother Fulton’s doubt, 1 may reoa 


(1) 20 W. R. Cr. R. 69. 
<3) 13 Oox. G. C. 101. 

(5) 3 Bing, N. 0. 780. ; 


(3) ' 6 Oox. 0. 0. '66. 

(4) L. R. I P- and P. IM 
(6) 1 O. B. 464. 
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remark of Bentham — in his work on judioial evidoDce if my memory 
is right — that the method of orosS'd^amination viva voce^ that which 
the term first suggests and the only effective method, is pecu- 
liarly EoglUh, and the word has no exact equivalent in the civil law or 
any continental jurisprudence. It is of high importance that no security 
for truth, especially in criminal cases, should be weakened. On our rules of 
evidence, said Liord Abinger, the property, the liberty and the lives of men 
depend ; and, therefore, while I give my opinion, I agree with Fulton, J., 

that this point ought to be more solemnly argued before it is decided 
solemnly. 

In the present case the Court, having noticed that there was no evi- 
dence nor admission on the record to support the statement of the Sessions 
Judge that the accused had full opportunity of cross-examining, bad to 
make its own inquiries. We are of opinion that this fact, if not 
admitted, must be proved, as was ruled [760] in Queen v. Mowjan{l), and as 
may be inferred from a. 136 of the Evidence Act. Commissions ought not 
to be issued without good and sufficient reasons : the discretion is judicial, 
as shown by the Indian cases and Jhe practice of the Courts of England — 
In Be Boyse, CroHon v. Croflon (2) ; Cock v. Allcock d Co. (3j. The 
exercise of the discretion in the present case by the Sessions Judge, is 
open to re-consideration in appeal as shown by Queen v. Moxojan (1) and 
Cleave v. Jones (4) and 1 Taylor on Evidence, b. 22. 

This brings US to two objections taken by Mr. Kirkpatrick, though 
not taken at the trial, vxz., that certain questions and certain answers in 
the evidence of Mr. Bedaikar are inadmissible, and that the general tenor 
of the statements is to prejudice the prisoner in the eyes of the jury. We 
are of opinion that some of the questions are unfairly framed and some 
of the answers stating mere opinions and suspicions are inadmissible as 
evidence — to which in a Court of Equity just objections would have been 
taken — bo which under s. 507 of the Criminal Procedure Code (Act X of 
1882) just exception might and ought to have been taken before the 
Magistrate,, which also the Sessions Judge ought in bis discretion under 
B. 298 of that Code to have prevented being read in the trial. To avoid 
imperilling the verdict, the admission of such evidence ought not to be 
pressed by the prosecution — Reg. v. Russell (5). See also Reg. v. Kasinatk 
Dinkar (6). It is probable that the jury were much influenced by 
Mr. Bedarkar’s opinions on the chief issue they had to try. The facts 
occurred when Mr. Bedarkar was a Judge and the prisoner was a clerk in 
his Court. Juries usually give weight to the opinion of Judges. They 
know that Judges are used to deal with conflicting evidence, to question, 
to Bifb, to weigh it impartially ; to test it by the presumptions based on 
general experience which are now settled roles of law. I remember a 
reported case in England where the learned Judge says: “ If two Judges 
came and swore to the fact I would believe it,” as if that would be equal 
to a confirmatory oath in which it would be impossible to lie. So also the 
poet Browning, who is fond of these legal questions, makes “ Sludge the 
Medium” or [ 761 ] spirit-rapper explain that bis imposture gained tbecom- 
moQ belief as soon as it was made to appear that a Judge believed in it. The 
jury must have known that the issue in this case, whether the prisoner’s 
oondiiot 'showed fraud or negligence, is one with which Judges are dealing 
so ooQstaobly as to acquire great experience. As tbe Sessions Judge drew 


jlj 30 W.R. (Ct,R.) 69. (2) 30 Oh.D. 760. (8) 31 Q.B.D. 178. 

(4) 7 Szoh. ftep. 431. (6) 6 Cox. 60. (6) 8 B.H.O.R. Or. Oa. 126 (163). 
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their attention to Mr. Bedarkar’s evidence in general terms, the jury pro- 
bably were intliienced by his opinions and suspicions that frauds bad been 
committed in which the prisoner took part, the very issue on which they 
had to pronounce a verdict as judges of the facts, but on the evidence 
before them, not on the opinions of other persons. 

Tlie result of my consideration is to bold the evidence taken on com^ 
mission to have complied with and to be admissible under s. 33 of the 
Indian Evidence Act. We are both clear, however, that part of it was 
inadmissible as irrelevant, and must be excluded as prejudicial under that 
Act and s. 607 of the Cede of Criminal Procedure. 

As this Court holds part to be inadmissible, it becomes necessary to 
decide whether this Court in dealing with the remaining evidence on the 
record should adhere to the practice based on former decisions such as 
Reu. v. Fattechand (\), Req. v. Ramswami (2)^ Reg. v. Naorojee {3)^ 
Reg. V. A7nrita (4), hnperatrix v. Pitamher (5), Imperatrix v. Pandkari- 
nath (6) as to the power of the Court where there has been misdirection 
or where inadmissible evidence has been allowed to go to the jury; or 
whether, as has been strongly pressed by Mr. Kirkpatrick, this Court should 
follow Beverley and Banerjee, JJ , in Wafadar Khan v. Queen-Empress {!) 
as to the application of some passages in the judgment of the Judicial 
Committee of the Privy Council in Makin v. Attorney General of New 
South Wales (8). The Indian cases above cited being based on special 
Indian enactments, such as Act II of 1855 and the corresponding 
s. 167 of the present Evidence Act (I of 1872) and ss. 537 and 423, 
cl. (ii) of the Criminal Procedure Code (Act X of 1882), propound a 
[ 762 ] different view of the law to what is settled in England by the Queen 
V. Gibson{9). We would remark also that in the recent case from New 
South Wales before the Privy Council no such special enactment as s. 167 
of the Indian Evidence Act was referred to, either in the arguments or the 
decision. 

The words “ in any case” used in this section are wide, and long ago 
were interpreted to include criminal trials by jury. It is also obvious in 
interpreting a statute applying to the Mofussil of India, where trial by 
jury is the creation of statute — Reg v. Kka^iderao (10), Queen v. San 
Prasad (11), Queen- Empress v. Dada Ana (12), Queen v. Elahi Bax (13) 
(where Sir Barnes Peacock says that in the Mofussil, trial by jury is in 1 s 
infancy), analogies from a system where the statutes deal with tha 
institution as part of the common law must be warily used. In the recen 
Calcutta case (7) no authority is cited for the interpretation of the wor 
“erroneous” in s. 423, cl. (d). at p. 976 of the report : and the procedure under 
s. 307 shows that the Legislature in certain circumstances throws on 
Judges of the High Court the duty either of determining the facts w ic^ 
have been already before a jury, or of ordering a new trial. Sometitnes 
appears after error found that the case depends on conflicting testmao ^ 
which ought to be weighed by a Court before whom the witnesses apps* * 
and this may be a reason for ordering a new trial. It is difficult ^ 
down with precision rules to meet all cases — Queen v. Gagaluil^), bu 


(1) 5 B.H.G.R Cr. Ca. 85. (2) 6 B.H.C.B. Ca. 47- ( 3 ) 9 B H.C.R. Or. Oft. 

(4> 10 B H.C.R. Or. Ca. 497.(6) 2 B. 61. (6) 6 B- 34. 

(7) 21 0. 955. (81 L.R. (1894) A.O. 67. (9) 18 Q.B.D. 537. 

(10) 1 B. 10(13). <11) 8 B.L.R. 557 (562) = 14 W.R. 59, 

(121 15 B. 452 (481. 483*. 

(131 B L R. Sup. Vol. (Pull Bench) 459 (472) = 5 W.R. (Or. R.) 80.- 
(14) 4 B.L.R, Appx. 50. 
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BO diflaoulc in practice. In Imperatrix v. Rupya (1) the Court (Birdwood 
and Jardine, JJ.) followed Reg v. RamswamiH), Reg v. Amritaid) and the 
case of Elahi Bax{4t)t and a new trial by jury was directed. In Imperatrix 
V. Kushya (5), where the facts were hard to determine, a new trial by the 
Judge and assessors was directed by Jardine and Raoade, JJ. In Impera- 
trix V. NanuiQ), the same Judges ordered a new trial by jury as judges 
of the facts, Reg v. Fatteckand (7) being [763] cited. In Gooernvient of 
Bombay v. Dhanji (8), where the jury had been misdirected that confessions 
tnust be corroborated, the same Judges ordered a new trial. It cannot be 
supposed that the Indian Legislature in its successive recastings of the 
Procedure Code was ignorant of tbe tenor of the decisions tor the reasons 
given for them in such full judgments as that of Sir B. Peacock in Elahi 
Bax's case. 

The present decided inclination of our opinion, as noay be gathered 
from tbe above, is that the language used by the Judicial Committee in 
thecase from New South Wales does notapply to the Codes of India. In 
Reg V. Ramswami (2) this Court ordered a new trial, as the evidence was 
of such a character as to render it difficult to pronounce upon its value 
without hearing the witnesses. It has been conceded for tbe prisoner 
that the present case differs: the evidence is one-sided and practically un- 
disputed : the result depends on the inference from that evidence, whether 
only negligence or fraud is proved beyond reasonable doubt. As remarked 
already, such issues are constantly determined by tbe Judges here; and 
this one has been fully argued. We see no reason, then, for ordering a 
fresh trial. 

We have then to apply the test adopted from Elahi Bax's case (4) by 
Warden and Sargent, JJ., in Reg v. Fattechand (7) — whether if the case 
had been tried by a Judge and assessors, the Court would set aside the 
verdict. Wo cannot say on the evidence that tbe verdict is wrong. In 
two of the oases the receipt of the money by the prisoner is admitted. In 
the third it may be inferrei. The ledger entries show the real sums 
received ; they differ from and were made later by the prisoner from the 
false entries he made in the day-book. It may beyond reasonable doubt 
be found as a fact that the prisoner had a hand in the fraudulent mis- 
appropriation of each of tbe three sums. With regard to the conviction 
passed under s. 218 by the Judge with the aid of assessors we see no 
sufficient reason to differ from his conclusions. For tbe above reasons 
the Court confirms the convictions and sentences, and dismisses this 
appeal. 

Appeal dismissed. 


P 


* 


(1) Or. Rul. 19 o( 1886 (Rat. Uorep. Or. Cases 946). 

(9) 6 B.R.O B 47. (3) 10 B.H.C.R. 497. 

( 4 ) B.L.R. Bup. Vol. (Full. Bench) 459 (172) =5 W.R. (Cr. Rul.) 80. 

f6) Ap. 877 of 1898, 91 Nov. 1893. (6) Ap. 400 of 1893. 80th Jan. 1894. 

(7) 6 B.H.O.B. Or. Ca. 85. (8) Ap. 940 of 1894, llih Oct. 1894. 
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[764] ORIGINAL CIVIL. 

I 

Before the Honourable Mr, Farran, Chief Justice, and Mr. Justice Starling; 


Callianji Harjivan {Original Plaintiff), Appellant v. Narsi 
Tricum {Original Defendant), Respondent^ [29fch July, 1895.] 


Svecific performance — Injunction — Negative agreement — Discretion of Court — Agree- 
ment not to work for a rival tradesman — Specific Relief Act (I of 1877), S5. 22, 6$ 
andbl — Damages. ' 


The plainti5 was a milliner carrying on busiDe8!3 in Bombay, and the defend- 
ant was in bia employment up to the year 1690. In ibat year he left the 
plaintiS’s service and the plaintiff alleged that at the time he left it be nae 
indebted to the plaintiff for moneys not accounted for and also in respect of 
loans made to him. The plaintiff instituted criminal prcceedings in the Police 
Court against the defendant for criminal breach of trust, and procured a warrant 
for bis arrest. The defendant surrendered, and at the time of the agreement 
hereafter mentioned, the proceedings in this matter were going on. The defend- 
ant was out on bail, and was then in the service of a rival milliner named 
Bhiraji Jivan. Oo the 1st February, 1893, an agreement in writing was made 
between the plaintiff and the defendant whereby the defendant agreed as 
follows: — (1) to pay the plaintiff Rs. 1,950 in full settlement of the plaintiff’s 
claim ; (2) to enter the plaintiff’s service as cutter and to serve him for ten years 
from the date of agreement ; (3) to serve plaintiff honestly ; (4) in case plaintiff 
was obliged to dismiss him for some ’’fault,” then until the expiration of the said 
period of ten years the defendant should not carry on the business of a cotter ot 
tailor, either directly or indirectly, on bis own account or as partner or servant 
of another, and in case be should do so, the plaintiff should be at liberty to stop 
him. 


On the 15th February, 1693. the charge of criminal breaob of trust against 
the defendant was dismissed, the plaintiff offering no evidence in support of it. 
The plaintiff subsequently called on the defendant to enter his employment in 
accordance with the agreement, but the defeedant refused, and remained in the 
service of Bbimji Jivan. The plaintiff, therefore, ffled this suit praying for an 
injunction restraining the defendant from carrying on busineps as a outter or 
tailor for ten years from the date of the agreement. The lower Court dismissed 
the suit. 


Held, on appeal, that the lower Court was right in refusing either to grant 
speoiffo performance of the agreement or an injunction against the defendant, 
but that inasmuch as it had refused an injunction on the ground that pecuniary 
compeusatioD was the plaintiff’s proper remedy, it ought not to have dismissed 
the suit, but ought either itself to have awarded damages or to have ordered an 
inquiry as to damages. Tho plaintiff being held to be entitled to a remedy, the 
appropriate remedy should be awarded. 

The appellate Court accordingly passed a decree against the defendant and 
awarded the plaintiff Rs. 10 as damages, with costa of the appeal. 


[R., 26 B. 735.] 


[785] Suit for an injuoction (1). 

The plaintiff carried oq business in Bombay as a milliner under the 
name of Callian Moti & Go. The defendant had been formerly a 
in the plaintiff’s service, but left the plaintiff’s employment in 1890. Tha 
plaint stated that the defendant was then largely indebted to the plaiD®* 
iff in respect of moneys not accounted for, and also in respect of loans 
made by the plaintiff to him. . . 

The plaint further stated that after the defendant had left the P . 
iff’a employment tha plaintiff instituted criminal proceedin gs again 

* Appeal No. 855 ; suit No. 637 of 1803. 

(1) 18 B. 702. 
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him in the Police Court on a charge of orimioal breach of trust, and 
that in February, 1893, the defendant, who bad in the meantime 
entered the service of one Bhimji Jivan, a milliner in Bombay, came to 
the plaintiff and requested him to come to a settlement in regard to the 
claims made against him, and also begged that the plaintiff would take 
him again into his employment. The plaintiff ultimately agreed to this, 
and an agreement, dated 1st February, 1893, was made between them 
which was reduced to writing. It contained the following terms : — 

(1) The defendant was to pay the plaintiff Rs. 1,950 within eight 
days in full settlement of all the claims which the plaintiff bad against 
him. 

(2) The defendant was to enter into the plaintiff's service hs a cutter 
and tailor, and to serve as such for ten years from the date of the 
agreement, receiving Rs. 37 per month as remuneration. 

(3) The defendant was to serve the plaintiff honestly and to be 
obedient to the plaintiff’s order. 

(4) Except for Bome“ fault” of the defendant the plaintiff was not to 
dismiss him within the said period of ten years, and if " by reason of a 
fault or ungratefulness ” the plaintiff should be obliged to dismiss the 
defendant, then until the aforesaid fixed period shall expire, the defendant 
is not to do or carry on in Bombay the work or business of a cutter or a 
tailor or the sewing business, either directly or indirectly, either on bis 
own account or as a partner or servant of somebody else, and in case 
[766] be shall carry on the same, then the party of the second part, 
{i.e. the plaintiff) shall be at liberty to stop him.” 

(5) The defendant bound himself to get a similar agreement executed 
by his brother, Hari Tricum, and the plaintiff was to make a similar 
agreement and to pay him Bs. 31 per mensem. 

On the 15bh February, 1893, the charge of criminal breach of trust, 
which, as stated above, had been brought by the plaintiff against the 
defendant, was dismissed by the Magistrate, the plaintiff offering no 
evidence in support of it. 

The plaint further stated that after the execution of the abovo 
agreement the plaintiff at the defendant's request conaented to the latter 
remaining for a limited time in the service of Bhimji Jivan for the conve- 
nidnoeofall the parties, but that subsequently the plaintiff had called upon 
the defendant to enter into his employment in accordance with the said 
agreement, but the tlefendant refused to do so and remained in the service 
of the said Bhimji Jivan. The said Bhimji Jivan was a rival in the 
business of the plaintiff, 

The last paragraph of the plaint was as follows : — 

“ 9. The plaintiff says that the said agreement comprises a negative 
agreement by the defendant not to work as a cutter or tailor on his own 
account or to serve any other milliner in either of these capacities ; and 
the plaintiff brings this suit for an injunction ordering the defendant to 
perform the said negative agreement, the plaintiff having in no respect 
failed to perform the said agreement on bis part.” 

The plaintiff prayed that the defendant should be restrained by 
injaDotlon from carrying on business as a cutter or tailor on his own 
account, or as a servant or partner of any person other than the plain* 
tiff, for a period of ten years from the date of the above agreement. 

In his written statement the defendant (tnf^r alia) stated that be 
had been obliged to leave the plaintiff's service in consequence of the 
ialse proseontion which the plaintiff instituted against him in order to 
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briDg pressure upon him and thus prevent his entering into the service of 
a rival establishment, and that the plaintiff having issued a warrant 
against him compelled him by undue influence to enter into the above 
agreement. He pleaded that the agreement was not, therefore, binding 
upon him. and that the plaintiff was not entitled to the injunction prayed 
for. 

[767] At the hearing the following issues were raised : — 

(1) Whether the agreement was to any and wbat extent void? 

(2) Whether the plaintiff was entitled to the injunction prayed for? 

Candy, J., held (1) that the parties to the agreement were not on eguat 
terms, and in the exercise of the discretion given to him by s. 22 of the 
Specific Belief Act (I of 1872) he refused the injunction and dismissed the 
suit. 


The plaintiff appealed. 

Macpkerson (Acting Advocate General) and Inverarity^ for the 
appellant. 

The respondent did not appear. 

Macpkerson ^ — The Court below found the facts in our favour, but did 
not give us an injunction or even damages. There was an implied agreement 
that the defendant should not enter other employment. He has joined a 
rival trader, and that is damaging to the plaintiff. Counsel referred to s. 57 
of the Specific Relief Act (I of 1877); Madras Railway Company v. Thomas 
Bust (2). 


JUDGMENT. 


FaRRAN, C. J. — In this case the plaintiff sued for an ’injunction to 
restrain the defendant from carrying on the business of a tailor or cutter 
for the period of ten years from the let February, 1893, on which day an 
agreement was made between them which the plaintiff in this suit sought 
to enforce. By that agreement the defendant had contracted to enter into 
the plaintiff’s employment and to serve him for ten years at a ramunera- 
tion of Rs. 37 per month. 

The Judge of the lower Court rightly held that although that contract 
could not be directly enforced against the defendant so as to compel him 
to work for the plaintiff, yet that the Court had power under s. 54 of the 
Specific Relief Act (I of 1877) indirectly to enforce it, by restraining the 
defendant from working for any other person than the plaintiff during 
the period mentioned in the agreement. Illustration (c) to s. 57 
leaves no doubt as to the power of the Court to do this. The Judge^ 
[768] however, in his discretion has decided not to grant this injunction, 
and we have now to enquire whether that discretion was properly 
exercised. 


In considering this question we must keep in mind that to grant an 
injunction in a case like the present amounts in substance, although nofr 
in form, to a decree for specific performance. It is obvious that to a man 
in the defendant’s position there would be no alternative — in the event o 
his being prevented by order of the Court from taking other employmen 
— than to enter the plaintiff's service, and to remain in it as long as 9 
injunction remained in force. It would be practically impossible for i^ 
now to learn another trade or to find other employment. It is 
therefore; that the same considerations which would prevent us ro 


(2) 14 M. 16. 


(1) 18 B* 702. 
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giving the plaintiff a decree for specific performance of the contraot ought 
to prevent ub from granting such an injunction. 

The oiroumsfcanoes which we are required to take into consideration 
in granting specific performance are indicated in s. 22 of the Specific 
Belief Act, and it, therefore, becomes necessary to state the facts of this 
case in order to see whether they bring it within that section. 

The defendant was formerly in the plaintiff’s service. He had left 
it, and it was alleged that when he left it the plaintiff had large claims 
against him in respect of moneys for which he bad not accounted. The 
plaintiff instituted criminal proceedings in the Police Court against him, 
and those proceedings were pending in January, 1893. The defendant, 
however, was out on bail and had obtained employment in another mil- 
liner’s shop in Bombay carried on by one Bhimji Jivan, in which service 
he has remained ever since. 

This was the position of the parties when the negotiations between 
them began in January, 1893. It appears that in the course of these 
negotiations the defendant was told that the Police Court proceedings 
against him would be abandoned. It is said, however, that the abandon- 
ment of these proceedings was quite independent of the agreement with 
the defendant, who indeed himself says that Mr. Bhaishankar, the 
plaintiff’s solicitor, told [769} him that in any case the criminal ease was 
to be withdrawn. The case was postponed for a fortnight and ultimately, 
viz., on the 15th February 1893, it was dismissed. 

The defendant, as I have stated, was then in the service of Bhimji 
Jivan. Subsequently the plaintiff called upon him to leave it and to enter 
his employment, as he had undertaken to do by the agreement of the 
lat February, 1893, and the defendant refused. 

Now we think it is impossible to believe that in entering into this 
agreement with the plaintiff the defendant was not influenced by the idea 
that by doing so he was getting rid of the criminal charge against him. It is 
surely much more likely that this was his object than that he should have 
been led to do so by a desire to re-enter the plaintiff’s service. The case 
was pending against him and might be proceeded with, and it was no doubt 
a matter of great importance to him that it should be withdrawn. If that 
was so, it is clear that the parties at the time of making the agreement 
cannot be said to have been on equal terms. The defendant was at a dis- 
advantage. He was to some extent in the power of the plaintiff, and he was 
apparently without any legal advice. Thus situated, and without taking 
any time for consideration, he signed the agreement. If we look at the terms 
of the agreement, we find it to be one which we think it is unlikely that a 
man would sign unless under some pressure of circumstances, for by it 
the defendant bound himself to serve the plaintiff for a long period of 
time, and during all that time his remuneration was to remain the same. 

Having regard to these circumstances, we think that the parties to the 
agreement of the Ist February were not on equal terms, and that the Judge 
of the lower Court was right in refusing either to grant specific performance 
of the agreement or an injunction against the defendant. 

The lower Court was also of opinion that pecuniary compensation was 
sufiQoient to satisfy the plaintiff’s claim against the defendant. Speaking for 
myself, I question whether compensation can be regarded as an equivalent 
for the defendant’s agreement to work for him for ten years. There is 
always a [770] difficulty in proving damages with any accuracy in 
auoh a case. It is, inde^, almost impossible, and I confess that this 
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fact has caused me feo feel much doubfc as to whether an injunction is nob 
the proper remedy for the plaintiff, but on the whole I think that the 
considerations which 1 have mentioned should prevail. 

The lower Court, however, while holding in its discretion that 
pecuniary compensation was the plaintiff’s remedy, has dismissed his suit 
with costs. We think it ought either itself to have awarded damages to 
the plaintiff, or to have ordered an inquiry as to damages. The reason 
why an injunction was nob given was because the Court considered 
damages to be the proper remedy. That being so, damages ought to have 
been awarded. In England, no doubt, a bill in equity would have been 
dismissed, bub then the plaintiff would have his suit at law for damages. 
Here, however, a new suit would not lie, and consequently when the 
plaintiff is held entitled to a remedy, the appropriate remedy should be 
awarded. 

An inquiry as to damages would be costly, and in any case a decree 
for damages against the defendant would not be of much value. We 
think a decree for Hs. 10 as nominal damages will be the proper decree 
in this case and without cosi<s. 

As to the costs of the appeal, we must award them to the plaintiff. 
It is a bard case, but he was no doubt entitled to appeal, and be has 
obtained a decree. 

Order accordingly. 

Attorneys for appellant. — Messrs. Bhaishankar and Kanga. 


19 B. 770. 

ORIGINAL CIVIL. 

Before Mr. Farran, Chief Justice and Mr. Justice Starling. 

Bechae Akha and others {Original Plaintiffs), Appellants v. P- 
Cruz and others {Original Defendants), Respondents.* 

[3rd August, 1895.] 

Will — Conslruction-^Absolute gift — Gift over to widow or isszu of donee— Life-interest 
Costs. 

Anna Maria Bocarro, a Portuguese inhabitant of Bombay, died in April, 
leaving three sons, Michael, Silveiro and Joaquim (defendant No. S) and two 
daughters, Rose and Caroline. By her will she directed that her daughter Rwe 
should enjoy [771] the rents and profits of certain immoveable property for he 
life, and that after her death the said property should be sold, and the we 
proceeds (after payment of two legacies thereout) be divided equally betwwn h 
two sons Silveiro and Joaquim (defendant No. 3). The seventh clause of the w 
was as follows : — 

7, “ I further direct that the amount which may fall to the 
Joaquim Amador Bocarro under (c; of paragraph 6 above should be held m . 
by my executors hereinafter named and converted by them into Governin 
securities; the interest accruing therefrom should be paid for the 
my said son Joaquim Amador Bocarro. Should my said son die leaving a w 
or issue, his share shall be given to such widow or issue according as he « 

and bequeath. Should my said son Joaquim Amador Booatro reform hi ^ 

and take off all his evil tendenoies, and lead a steady, quiet and orderly » ^ 

• should he on account of illness or other reasonable oause be in 

pecuniary assistance, I leave it to the discretion of my executors either 
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“y son Joaquim Amador Booarro for his absolute use the whole of 

paragraph sixth above, or 

6Uch part or parts thereof as to my executors may appear proper.” 

the ‘iecreo of the lower Court/that uoder the 
I ^ or issue of Joaquim, 

Tn of designatiog bow they were to take. 

fi?r u the absolute gift to Joaquim was qualified. Should the gift over 
fail, the absolute gift to Joaquim would remain unimpaired. 
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Appeal from Candy, J.(1) 

A' a Portuguese inhabitant of Bombay, 

died on the 19th April, 1834, leaving three sons (Michael, Silveiro Joseph. 

and the third defendant Joaquim) and two daughters Rose Maria and 
uaroline. 


Anna Maria Bocarro at the time of her death possessed both 
immoveable property. She left a will, dated 12bb March. 
J.««4, and a codicil of the same'date, and the first and the second defen tants 
were the executors. With reference to certain immoveable property 
belonpng to the testatrix the will contained the following direcfions :— 

daughter Rose Maria Bocarro should survive me, I 
direct that so long as she lives, my large house No. 57 and such of my 
smaller buildings Nos. 55. 56 and 71 as may not be sold should be rented, 
and the rents which may be received therefrom should, after deducting 
such sums as may be necessary for the payment of all kinds of tax on 
property and for whitewashing and repairing the said houses, be applied 
tor the maintenance of my aforesaid daughter Rose Maria Bocarro. ” 

[772] “5. But should my said daughter Rose Maria Bocarro 
predecease me, or should she die after me, then I direct that my executors 
herein named should sell within a reasonable time, eicber privately or 
by public auction, my large house No. 57 and such of my smaller 
houses Nos. 55, 56 and 71 which may not be sold, preference being given 

to any of my sons and heirs hereafter named who may desire to purchase 
any or all of the said houses. ” 


After the houses, referred to in the preceding paragraph 5, are 
J that out of the proceeds of the sale (a) a sum of Rs. 500 

Jnve-hundred) should be made over by my executors to my daughter-in- 
law Anna Joaquina Bocarro, wife of my eldest son Michael Bocarro, to 
be assigned by her in such oroportion and in such manner as she may 
deem proper for the benefit of her four daughters, namely, Anna 
B. Bocarro, Cecillia Bocarro, Rosaline Bocarro and Catherine Bocarro; 
(6) that a sum of Rs. 1,000 (one-thousand) should be given to my daughter 
Caroline Britto, wife of Julius Lucas Britto, for her own and absolute 
nse ; (c) and that the remainder should be divided among my two 
sons, Joaquim Amador Bocarro and Silveiro Joseph Bocarro, in equal 

proportions. ” 

7. I further direct that the amount which may fall to the 
Share of my son Joaquim Amador Bocarro under (c) of paragraph 6 
above, should be held in trust by my executors hereinafter named and 
inverted by them into Government securities ; the interest accruing 
therefrom should be paid for the maintenance of my said son Joaquim 
Amador Booarro. Should my said son Joaquim Amador Bocarro die 
leaving a widow or iesne, his share shall be given to such widow or issue 
aooording as he may devise and bequeath. Should my said son Joaquim 
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Amador Boecaro reform himself, and shake off all his evil tendenoies, and 
lead a steady, quiet and orderly life, or should he on account of illness or 
other reasonable cause be in urgent need of pecuniary assistance, I leave 
it to the discretion of my executors either to make over to my said son 
Joaquim Amador Bocarro for his absolute use the whole of the amount 
which he may be entitled to under (c ) of paragraph sixth above, or such 
part or parts thereof as to my executors may appear proper.’* 

The further facts of the case are fully stated in the report of the trial 
in the lower Court {supra p. 223). The points argued in appeal were as to 
the construction of the above will. Counsel for the appellants contended 
that Joaquim was absolutely entitled to a moiety of the sale-proceeds of 
the houses mentioned in the will. Counsel for the executors submitted 
that under the seventh clause of the will, Joaquim’s wife (if she survived 
him) and his children (if any) took an interest in his share. 

Macpherson (Acting Advocate General) ^nd Inverarityy for the appel- 
lants. 

They cited s. 225 of the Succession Act (X of 1865); Theobald on 
Wills (3rd Ed.), p. 353 : Brook v. Brook (l) ; Green v. [773] Spicer (2) : 
Gough V. £?aZc(3); Toungkusband v. Gisborneii ) ; Mayer v. Townsend (6) ; 
Whitteli V. Dubinin)’, Martin v. Martin{7)', Re Boyd (8). Jarman on Wills, 
p. 829 and p. 443 ; Percy v. Percy (9) ; Byng v. Lord Strafford/in appeal 
Hoare v. Byng (10). 

Kirkpatrick and Lowndes, for the executors. 

Robertson, for defendants Nos. 4 to 12. 

Kespondents Nos. 3 and 13 did not appear. 


JUDGMENT. 

Farran, C.J. — The main difficulty which I have felt in dealing with 
the will which we have to construe upon this appeal is to determine 
whether the intermediate clause in paragraph 7 creates a power in Joaquim 
to appoint his half-share to his widow or issue or whether the widow 
and issue are the direct and independent objects of the bounty of the tes * 
trix. There can, I think, be no doubt but that the directions given m the 
concluding words of paragraph 6 to divide the residue of the sale-procee 
of the house between Joaquim and Silveiro would amount to an abaoiu 
gift of the half-share of the residue to Joaquim. unless there is 
in the seventh paragraph a clear gift over, upon his death, of his a 
share to his widow or issue. The rest of the seventh paragrap w 
prescribes the mode in which he is to enjoy his half-share, ° - 

to be quite insufficient to qualify the preceding absolute estate, oe * 
to restrictions on enjoyment, Wharton v. Maserman (11). , 

The words to which I have alluded are these : ^ Should my sa 

Joaquim Amador Bocarro die, leaving a widow or issue, his - 

be given to such widow or issue according as he may devise or beq 
The general rule of construction is that where you find a gift mo 
express terms, you are not to permit subsequent and „ as 

to throw a doubt upon the former clear expressions. This is cue 
laid down by Vice-Chancellor Wood in Martin v. Martin 17 ) ana ^ 
passage cited from Jarman on Wills, p. 443. That rule o o — __ 


(1) 3 Sm. and G. 280. (2) 1 Ru83. and M. 396, 

(4) 1 Colly. 400. (5) 3 Beav. 443. 

(7) L.R. 2 Eq. 404. (8) 63 L.T.N.8. 92. 

(10) 6 Beav. 558. and 10 01. and Fin. 508. 

(11) li. R. (1895) A. C. 186. 


(3) 16 Sim. 46 

(6) 2 Jao. and W. 27». 

(9) 24 Oh. D. 616. 
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And [774] the position of the clause with which I am dealing in the 1895 
middle of the paragraph which is conversant with the mode in which the Aug. 3. 

fund ia to be enjoyed, caused me to doubt whether the construction put 

upon it by the Advocate General was not the correct one. Neither of ORIGINAL 
these considerations ought, however, to have weight if the clause properly OlVIL, 

construed amounts to a clear executory gift over on the death of Joaquim. 

In that case, the later clause will control the earlier one. Upon oonsidera- 
tion I have come to the conclusion that the clause amounts to a clear 
gift in favour of the wife or issue of Joaquim, but that he is to have the 
power of designating how they are to take. 

Mr. Lewin in his work on Trusts thus states the law; “if a fund 
be limited upon trust for the children of A as B shall appoint, the con- 
struction is that the children of A take a vested interest by the gift subject 
to be divested by the exercise of the power. Therefore, on failure of 
the power the children who were the objects of the power become 
absolutely entitled just as if the discretion had nob been annexed.” Most 
of the cases upon the subject are referred to in Lambert v, Thwaites (1). 

If a mere power to appoint is conferred, no trust arises — Lewin p. 135 ; 

Brook V. Brook (2) — unless under particular circumstances — Butler v. 

Gray f3). 

^ Here there is an express gift of the share of Joaquim to his widow or 
issue. It is unnecessary to determine now how they would take in 
default of appointment. Probably the gift to the issue would be held 
substitutionary. I consider, therefore, that there is a gift over to the 
widow or issue of Joaquim. and that to that extent the absolute gift to 
Joaquim is qualified. Should the gift over fail, the absolute gift to 
Joaquim would remain unimpaired — -Succession Act (X of 1865), s. 126. 

I have nob referred in my judgment to the several cases mentioned in the 
argument, though I have read them. Their result is embodied in that 
This was auhetanbially the result ut which the Judge of the 
Division Court arrived, and I am of opinion, therefore, that the appeal 
must be disallowed, 

[775] As to costs the decree will be varied. The executors' costs 
taxed as between attorney and client to be paid out of estate as well as 
the coats of defendants Nos. 4 to 12. Plaintiffs and defendant No. 3 to 
bear their own costs respectively. Plaintiffs to be at liberty to add their 
costs to their mortgage security. In other respects the decree of the lower 
Court is affirmed with costs other than the costs of defendants Nos. 4 to 
12, whose costs may be added to their costs in the Conrb below. 

Appeal dismissed^ 

Plaintiffs' Attorneys. — Messrs. Little and Co, 

Defendants’ Attorneys. — Messrs. Bicknellt Mervanji and Moiilal^ and 
Jlr. M. H. Khan, 
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(2) 8 8m. and G. 280. 
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ORIGINAL CIVIL. 

Before the Honourable Mr. Farran, Chief Justice, and 

Mr. Justice B. Tyabji. 

19 B. 776. 

Muncherjt Boman.ti Panthaki (Original Defendant) , Appellant v. 
Dorabji Jehangir Randiva (Original Plaintiff), Bespondent.* 

ri6th August, 1695.] 

Limitation— Limitation Act {XV of 1877), sch. IL. art. Deposit— Loan. 

The plaintiff claimed to recover from the deffnilaot. who was his grandfather, 
the sum of Rs. 4,917. which was the amount standing to bis credit in an ao-souQt 
in the defendant’s books. In November, 1869. the plaintiff being then one year 
old, his mother (the defendant’s daughter) paid over to the defendant the sum of 
Rs. 650, and at her request the money was credited in the books of the defendant’s 
firm in the name of her son the plaintiff. A further sum was similarly paid over 
by her in December, 1871, and at her request was credited to the same account. 
The plaintiff alleged, and the Court found, that these sums were presents which 
had been made to him on bis birthday and other auspicious occasions. The 
said sums were carried over from year to year in the firm’s books, the interest 
being added eaoh year, but no payment bad ever been made to the plaintiff, or 
on his behalf, out of the som so standing to bis credit. Compound interest had 
been allowed in the account, and on the 9th November. 1893. the amount 
standing to the credit of the plaintiff was Rs. 4,917. 

The plaintiff contended that the money had been paid to, and accepted by, tha- 
defendant as a deposit to be held in trust for him. The defendant alleged that 
the money in question had been lent to him by the plaintiff’s mother, and 
coDtended that Ihs plaintiff claim was barred by limitation* 

Held, that the defendant had held the money not as a loan but as a deposit ^ 
that art. 60 of the sch. II of the Limitation Act (XV of 1877) applied, and that 
the plaintiff’s claim was not barred. 

[R., 15 C.P.L.R. 147.] 

[776] Appeal from Candy, J. (l). 

The plainiifl was the grandson of the defendant. He alleged that at 
bis birth, and subsequently on ceremonial occasions, presents of money 
had been made to him which were recovered by his mother Virbaiji (tha- 
defendant s daughter) and were det>osited by her on his behalf with the de- 
fendant as a deposit and in trust for the plaintiff, opening an account in the 
plaintiff s name in the books of his firm. The said moneys were credited 
to the said account and were credited every year and its balance carried 

forward. The plaintiff now sued to recover the amount standing to tho' 
credit of this account. 

The defendant contended that the moneys in question were given to 

him by the plaintiff's mother Virbaiji as a loan and not as a deposit, and- 
be pleaded limitation. 

The other facts of the case will be found stated supra, p. 352, 

Candy, J ., held that the moneys received by the defendant was receiv- 
ed and held by him as a deposit ; that art. 60 of sch. II of the Limitation* 
Act (XV of 1877) applied ; and that the suit was not barred, as time ran' 
only from the date of demand. 

He accordingly passed a decree for the plaintiff. 

The defendant appealed. 

• Suit No. 368 of 1894. 

(1) 19 B. 362. 
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Macpherson (Acting Advocate General) and Lowndes, for the appellant; 
they relied on the authorities cited in the Court below. 

Inverarity and Scoii, for the respondent, were not called on, 

JUDGMENT. 

Earran, 0, J. — This case raises the question as to the distinction 
between a loan and a deposit which has frequently come before this Court, 
and which is generally difficult to decide. Ordinarily money paid into a 
banking account is regarded as a loan upon the authority of Foley v. Hiilil). 
That is a well-known rule. But there are circumstances here which 
distinguish the payments which were made to the defendaiit from pay- 
ments made of money into a bank. It is pretty clear that the sum of Rs. 650, 
which was the foundation of the account between the defendant and Virbaiji. 
was really paid to him by her as belonging to her son. The child [777] was 
only a year old, and it is difficult to believe that the defendant did not 
know that this money paid over to him in the child’s name was the child s 
property and paid over to him (the defendant) as a deposit. When a 
mother pays her son’s money into his grandfather’s firm, as was done in 
this case, the intention must he that it is to be kept as a deposit for her 
son and to be ultimately given to him when be demands it. unless indeed 
in the meantime it has already been applied in some way or other for his 
use and profit. 

Then we find that the amount thus paid in was regularly carried 
forward in the firm’s books from year to year with compound interest. 
That I think is also a significant fact. The son when be attained full 
age made no demand for payment, nor did his grandfather otier to 
repay it, but the account still continued to run, and the interest was a Ided 
from year to year. No statement of account was rendered either to Virbaiji 
or to her son. All these circumstances. I think, show that this money was 
not treated as a loan by Virbaiji to the defendant, but as a deposit for 
and on account of her son. Both the sums of money stand in the same 
position, and the same rule applies to both. We must bold that both were 
deposits made with the defendant ; and that the case consequently comes 
within art. 60 of the Limitation Act. The appeal must be dismissed. 

Tyaeji, J.~I am of the same opinion. There are several circum- 
stances which show that this was nod the case of an ordinary loan, bub 

was a transaction of a fiduciary character. 

The first point is that the monoy belonged to the son and was p^-id to 
the defendant by Virbaiji in the son's name. That shows, I think, it was 
for his benefit. If it was intended as a loan, she would have paid it co 
the defendant in her own name. 

Next, it is significant that the interest runs at 5 per cent, and not 
at 9 per oenb. which is the usual meroantila rate. The probability is 
that, if this transaction was intended as a loan, the usual rate would have 

been charged. 

Then, lastly, we have the fact that the defendant was nob a banker 
at all. He was a shopkeeper and was not in the habit of borrowing. It is 
well known that in this country it is a common [778J thing for the younger 
members of a family to deposit money belonging to them with the older 
members. That, I think, was really what took place in the present 
case. The money remained with the defendant as a deposit, and no 
part of it has since been withdrawn from him. On all these grounds, 1 
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jg b ^75 Appeal dismissed 

Attorneys for the appellant.— Messrs. Bickndl, Mervanji and Motilal 
Attorney for the respondent.-Mr. M. M. SakLtualla. 
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INSOLVENT JQEISDICTION. 

Before Mr. Justice Parsons and Mr. Justice Starling. 

In the matter op Hoemarji Ardeshir Hormarji an 

Insolvent. [30th August, 1895.J 

S=. ar .5.12 

IR., 28 M, 168.] ** ' 

A^eal from an order made by Farran, J. (1). 
Ausust'®189rah®tL‘'h^ ’'day, 1891. In 

o rec JeT Vic., c. 21) [779] he was “d guilty 

imnr^ormenr^ and other offences and was sentenced to a term of 
imprisonment under ss. 50 and 51 of fchA Ap^ .« « • i. j «. 

I.L.E., 17 Bom. 313. ° reported at 

of the“lndTn“ T®"’ ‘he insolvent applied for his discharge under s. 60 

oLasion th^Offi •“ “d 12 Vie., c. 21). On that 
Act to enter 1 lotervened. and applied under s. 86 of the 

Kt i'uImenrL /^e Court made the order, and directed 

now anneTled sustamed up. From that order the insolvent 

r^6 had not'h that the discretion given to the Court by 

aireLv lffi^ie®t? exercised, and that the insolvent had been 

already sufficiently punished by imDrisonment. 

Ec 4fi u against the insolvent amounted to 

dividends amounting to 23 per cent, had been declared. 

K>cott for the appellant. 


(1) See 19 B. 297. 
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Macpherson (Acting Advocate General) and Inverarity for the res- 
pondents. 

The following authorities were cited : — In re Glagett's estate (1) ; Ee 
Goud (2) : Be Lloyd (3) ; Ee Jones (4) ; Re Shackleton (5) ; In re Manuel 
Grant Costello (6); In re English (7); In re Richards (8) ; In re Builen (9) ; 
Ex parte Salaman (10) ; Stat. 46 and 47 Vic., c, 52, s. 28, sub-s. 6 ; 
Stab. 7 Geo. IV, c. 57, s. 57. 

JUDGMENT. 

Starling, J. — The appellant in this case having applied for his 
personal discharge was opposed by the respondents, and the Commissioner 
after hearing all the evidence in the case found that he had concealed a 
sum of Rs. 17,000 and also had been guilty of reckless trading. For the 
first offence, the Commissioner sentenced the appellant to three months’ 
Imprisonment on the criminal aide or the jail, and for the second, ordered 
that he should [780] not get his personal discharge until he had been in 
jail on the civil side for the term of six months at the suit of each of the 
two opposing creditors. The appellant served his period of three months, 
and was in jail for eight months at the suit of his creditors, when he was 
released on medical certificate. 

On the 6bh December, 1893, he obtained a rule nisi for his discharge 
in the nature of a certificate which was returnable in twelve months. 
That rule came on for hearing on the 5th December, 1894, when 
Mr. Macpherson on behalf of the opposing creditors argued that the proper 
notices to creditors in England had nob been given, but the Commissioner 
overruled that contention and the appellant obtained bis discharge in the 
nature of a certificate. At the same time, on the motion of Mr. Macpber- 
son, the Court made an order that judgment should be entered up against 
the insolvent under s. 86 of the Insolvenb Act, for the full amount of the 
schedule debts due. 

The point argued in appeal was whether the Commissioner had 
properly exercised his discretion in passing the above order. The Acting 
Advocate- General contended that judgment ought to be entered up 
almost as a matter of course, and relied upon the course of procedure 
under the old Insolvent Acts in England. Under Stat. 7 Geo. IV, c. 57, 
a person must have been in prison in execution of some process for the 
payment of money. He could then petition the Court for the Relief of 
Insolvents, executing at the same time an assignment to the provisional 
assignee of all the property he was then possessed of. Then came the 
hearing, after which the petitioner had to execute a warrant of attorney 
authorizing judgment to be entered up against him, and on that he 
could be adjudicated an insolvenb and be released from jail, freed from all 
liability in hia person for his debts, but his property was never discharged 
from liability. It is true that a. 57 of the Act just referred to is almost 
identical with a. 86 of the Indian Insolvency Act. but it must be borne in 
mind that in England while a trader could get a final discharge from hia 
debts, a non-trader who bad become involved in debt could never get one, 

and the Indian Insolvent Act provides that both traders and non-tradera 

may get a dtsoharge in tbe nature of a certificate. [781] We are of opinion, 


(1) ao Oh. D. 687 (660). (3) 63 L. T. N. 8. 393. 
(4) 63 L. T. N. B. 870. (6> 6l L.T. N. 8. 648. 

(7| 7 0.1#. B. 878. <8) 9 L. T. N. B. 898. 

410) 14 Q. B. D. 986. 
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(3) 63 L. T. N. S. 866 (367). 
(6) 6 B. I#. B. Appz, 67. 

(9) 6 Morr. B. 0. 343. 
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therefore, that the provisiooa of. and the practice under, the English 
Insolvency Act woich only culminated in a discharge from prison, are no. 
certain guide to the Court in this matter. In the English Bankruptcy 
Acts there was no provision for entering up judgment until that of 1883. 
was passed, in which it appeared as s. 28, sub-s. 6. 

In making the order in the present case, the learned Commissioner 
did so on Uie ground that the insolvency was brought about by reckless 

previous hearing, and 

the insolvent s personal discharge bad been deferred for twelve months on 
account o( it. On his application for his final discharge the opposing credi- 
tors could have again opposed him on the same ground, and the Court 

u getting the advantage of a further indulgence 

If It had thought that tie was nob entitled to got a full discharge at 

up judgment is, however, quite a different matter. Its- 
etieet is to send a man into the world with a certificate that he is 
entirely free from all the liabilities be had incurred up to the date of the 
petition, whether actually included in the schedule or not. provided they 
could have been proved, but at the same time there is a judgment entered 
up against him which is probably unknown to the world, by which all 
that he makes from time to time over and above what is necessary for 
the maintenance of himself and family and the carrying on of his 
business is liable to be swept away, possibly to his utter ruin. Suppose 
a man who. after starting afresh, has been very successful, and has put 
by some 20,000 rupees. ^ The Court possibly might order that to be 
an e fo fchQ Official Assignee on bis application for execution 

of the judgment already entered up. A year or two afterwards bad. 

down, and the man is in straits. If he had the 

Ks. JO.OOO by him he might weather the storm, but not having it, he has 
to succumb. 

The question as to the circumstances under which judgment should 
be entered up against a bankrupt or insolvent have been discussed in 
England under the Act of 1883, and a general rule of practice has been 
establisheo there which should, we think, [782] bo followed by the Court 
here. In the ease of Be Bulien (1) Lindlay, h. J., at p. 247 says : “There 
IS no evidence at all that the man will ever have any after-acquired 
property, and under those circumstances I think privia facie one ought 
not to tie up a man by such adjustment as that under s. 28, sub-s. 6. 
It would give rise to great difficulties and possibly litigation.” Thi^ 
case was cited to the Court in Be Shackleton (2) and Cave, J., in deliver- 
ing judgment, said : Unless it finds a man in possession of income* 
derived by his earnings or otherwise, which is more than sufficient to 
eep his family in the enjoyment of the ordinary necessaries of life 
according to their station, or unless he is likely to succeed to considerable 
property, it is not a wise thing to grant the order subject to conditions as 
to after-acquired property. The Court must see that they do not by 
prescribing conditions of that kind, do away with a great motive in men 
o exei'k themselves in their business. If you impose a burden that prevents; 
a man from looking forward to better his position, he will not make an effort; 
to do so. Again in Be Goud (3) Gave, J., says, after referring to the case; 
of Me Bulien : Now I have in oases before me acted upon that principle, 
and I expressed in a recent case of Be Jones (4) which went up to the 


a) Morrell’s B. C. 243. 
(3) 63 L. T. N S. 292. 


(2)61 L.T.N.S, 648. 
(4) 62 L.T.N. &. -370. 
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Court of Appeal and was there affirmed, and I think we must sitting 
here take it as now being established that. “ prima facie” you ought not 
to make an order of this kind upon a debtor unless you show that be has 
got some expectation of coming into property in the future which, but 

for an order of this kind, he would be able to enjoy without paying his 
debt.” 

In the present case there was no suggestion that the appellant was 
likely to come into any property in the future. Oo the contrary the 
Official Assignee in his affidavit of the I8tb December. 1883, said that 
there is no probability of anything more being realized, and the whole 
argument in the Insolvent Court proceeded upon his infraction of insol- 
vency law before he had filed bis petition : conseguentiy we are of opinion 
that the order [783] to enter up judgment ought not to have been made, 
and must now be discharged except as to costs, but as the case was 
argued in the Insolvent Court on different grounds from what it has been 
here, each party will bear their own costs. 
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Order discharged. 

Attorneys for the appellant. — Messrs. Chalk, Walker and Smetham, 
Attorneys for the respondents. — Messrs. Craigie, Lynch and Owen. 


19 B. 783. 

ORIGINAL CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Starling. 

Dagree {Original Defendant), Appellaiit v. PacOTTI Sanjao 
{Original Plaintiff), llespondentJ [30th August, 1895.] 

ifative Christian-^Koli caste of fishermen — Converts to Christianity from Hinduism — 
Succession Acl (X of 1865). ss. 2 and 331 — Inheritance — Custom — Evidence of 
custom of inheritance — Practice — Koli caste. 

The Indian SucccPEion Act (X of 1865) and the rules of inherliance prescribed 
hy it, apply to Hindus who have become Gbristians ; and the evidence to show 
that they and the community to which they belong have retained the Hindu 
custom of inheritance, is inadmissible. 

[F., 12 C.L.J. 459=15 C.W N. 168 = 8 lod. Gas. 41;R..7 Bur. L.T. 133 = 24 Ind. 
Gas. 638 ; D., l Ind. Gas. 697 = 36 P.R. 1909 = 52 F.W.R. 1907.] 

Appeal from Farran, J. 

^ The plaintiff (respondent) was the husband of one Dumu, who died 
in October, 1891, leaving him by her will all lior moveable and immove- 
able property. He alleged that she was entitled to a houf.6 which she 
inherited from her maternal grandfather (Dhurma) and to two-thirds of a 
house and certain moveable property left by her father (D.ima Budia), 
who died in December, 1390. 

The defendant Dagree was tbe widow of Dima Budia and the step- 
mother of Dumu. She had taken possession of all the property in ques- 
tion, and claimed, by the custom of the community, to have a life-interest 
in It. 

The plaintiff contended that the property had devolved upon his wife 
Duma under the rules of inheritance laid down in the Indian Succession 


* Suit No. 268 of 1692. 
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1895 Act (X of 1865), by which the commanity was governed, and he, thereforor 
Aug. 30. brought this suit to recover it. 

Original [784] The parties were Christians and belonged to the Koli caste of 
p fishermen in Bombay, who were all originally Hindus, but some of whom 

ur^L. had become Christians (1). The defendant alleged that the community to 
19 B. 783, she and the plaintiff belonged had retained the Hindu usage of 

inheritance, and that this usage bad always been observed by its members* 

At the hearing the following issue (inter alia) was raised by the 
defendant, viz., whether the succession to the estate of Bhurma and 
Dama Budia respectively is not governed by the Hindu law, and not Act 
X of 1865, having regard to the custom of the caste to which they both 
belonged, or otherwise ?" 

Thereupon counsel for the plaintiff raised the further issue “ whether 
the alleged custom is one which can be proved, having regard to Act X 
of 1865. He contended that no evidence of the alleged custom could 
be admitted, and cited Ponnusami Nadan v. Dorasami Ayyan (2) and 
Tellis v, Saldanha {3). 

The two sections of the Succession Act (X of 1865) upon which the 
plaintiff relied, were s. 2 and s. 331 (4). It was contended that under 
these sections the Act and the rules of inheritance prescribed by it were 
universally applicable ip India except to such persons as were exempt by 
8. 331 : that the word Hindu** in that section meant a person professing, 
the Hindu religion ; that as the parties did not belong to that class,, 
but were Christians, they were not exempt under that section, and that, 
therefore, the property in question had devolved according to the rules 
laid down by the Act. 

Farran, J., on the above authorities held that the Succession 
Act (X of 1865) applied to the parties, and that evidence in [785] proof 
of a custom of inheritance inconsistent with the provisions of that Act was- 
inadmissible. He, therefore, passed a decree for the plaintiff. 

The defendant appealed on the grounds (inter alia), (l) that the Court 
ought to have allowed her to call evidence to prove the customs of the 
Christian Koli community of Bombay (to which both the parties belonged) 
with regard to succession, and (2) that the Court was wrong in holding, 
that the said community was governed, with regard to intestacy and 
succession, by the Indian Succession Act (X of 1865), s. 331. 

Macpherson (Acting Advocate-General) and Kirkpatrick, fox the appel- 
lant. — The defendant’s community although it has become Christian has 
retained the Hindu usage of inheritance. We submit that the defendant 
ought to be allowed to give evidence of this, and that the community is not 
necessarily bound by the rules of inheritance prescribed by the Succession 
Act X of 1865. We admit that the only decisions upon the point raised 
in this case are against us. But they are all cases decided by the Madras 
High Court and are not binding here. We contend that they are wrong. 


(1) See Sherriog on Caste, Vol. 2, pp. 307, 313: aod theBombav Gazetteer, Vol* 13, 
Pfc. I. p. 165. 

(2) 2 M. 209. (3) 10 M. 69. 

(4) Section 2 of the Succession Act, — Except as provided by this Act or by any 
other law for the time being in force, the rules herein contained shall constitute the 
law of British India applicable to all cases of intestate or testamentary succession. 

SectioD 331 of the Succession Act. — The provisions of this Act shall not apply to 
intestate or testamentary succession to the property of any Hindu, Mahomedan or 
Buddhist : nor shall they apply to any will made, or any intestacy ocourring, before thO' 
Ist day of January 1666* 
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The effect; of them is to make the Indiaa Succession Act a penal law. 
This could not have been intended by the Legislature. To substitute the 
English law of inheritance, as prescribed by that Act, for the Hindu law, 
would result m breaking up the social system of the Hindus. To enforce 
such a change by legislation as a consequence of adopting a particular 
form of religious faith, is to indict a penalty upon a mere opinion, and 
amounts to religious persecution. The Legislature in 1865 could not have 

mtended this. The Madras Courts have misconstrued s. 331. They have 

held that the words “ Mahomedan ” and “Buddhist” are used in a 
theological sense in the section, and argue that, therefore, the word 
Hindu ’ must be similarly construed. Bat these words are not used in 
that section in a theological sense. They are used merely to indicate the 
communities known by those names, and not with reference to the 
religious opinions professed by them. These communities happen to have 
adop^d the names of their founders, and there was, therefore, no other 
possible way of describing them, Mabomedans are exempted by this 
section, [786J not because they profess certain religious opinions, but 
because they have a law of succession of their own. It is for this same 
reason that Hindus are exempt. They, too. have their own law. It: is 
not possible that the Legislature could have intended to deprive them of 
it and compel them to adopt a foreign law wholly repugnant to their ideas 
If they should change their opinions and become ChristiaDs. In all free 
countries, men may change their religion and yet remain in their com- 
munities, conforming to their usages and governed by their laws. That 
18 what the parties to this case have done. To hold that merely because 
they have changed their religious views they have ceased bo be Hindus, 
and are no longer entitled to the advantages of belongiug to the Hindu 
oommuniby, is persecution of opinion never intended by the Legislature. 
The Indian Legislature has never desired to interfere with religious opinion 
VYT country, or to make civil rights dependent on religion. See Act 
1850. Why should the adoption of Christianity involve a change 
in the law of succession ? The adoption of Mahomedanism necessarily 
involves such a change, because Mahomet taught nob merely a system of 
religion, but also a system of law, and to become a Mahomedan implies the 

both. Bub the Founder of Christianity taught no law, and 
the Christian faith may be accepted and professed under any system of 

^il'kout any change of law. Unless, therefore, we are to 
attribute to the Legislature the intention of enacting a penal law against 
Uhriatiamty in India it is impossible to accept the construction of the 
^ction adopted by the Madras Courts. The law as administered in the 
Bombay High Court allows Hindus to retain their own usages although 
hey become Jains (i), Khoja Mabomedans (2), Memon Mabomedans 
Borah Mahomedana (4). We contend that it allows them the same 
liberty if they become Christians. 

L787J Further we say that all native Hindu communities, whether 
flf y o Christian or not, are included in the term “ Gentu ” in 

otat. 37 Geo. Ill, o. 142, s. 13. The word is clearly used there with re- 
lerenca to race or community and not religion: see Lopes v. Lopes 
lhafe Act preserved their usage of inheritance to all Gentus, and the 

See 10 B H.O.R. 241 ; see also 3 A. 65. 

See 12 B.H.O.R. 294 ; 3 B. 34 ; 12 B. 280 (294) ; 13 B. 534. 

^ ^ (8) See Perry’e Oriental Oa., pp. 110. 116, 1 J 6 ; 6 B. 452 ; 9 B. 115 ; 9 B. 168 ; 10 

(4) P.J. (1894) p. 360, and see 20 B. 63, (5) £ B.H.O.R. 172 (193), et seq, 
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Indian Legislature had no power to take it away. See Indian Councils 
Act (StaC. 24 and 25 Vic., c. 67) and see Stat. 21 and 22 Vio., cap. 106, 
s. 64. If the Madras decisions rightly construe the Succession Act, that 
Act as to Hindus does take it away. It is, therefore, ultra vire$ and 
ought not to be enforced against them. 

The Court below ought to have allowed the defendant to give 
evidence of the custom of inheritance prevailing in the community. The 
Succession .-^ct was not intended to overrule .45ra7trt?n v. Ahraham{\). 

Inverariiy and Russel, for the respondent. — We rely on the decisions 
of tlie Madras High Court — Joseph Vathiar, appellant (2) ; Ponnusami 
Nadan v. Dorasami Ayyan (3) ; Administrator-General of Madras v. 
Anandachari and othersiA) ; Tellis v. Saldanha{5). There is no hardship 
really imposed on this caste by enforcing the rules of the Succession Act 
upon them ; for its members can escape from these rules by making wills, 
or they can procure exemption under s. 332 of the Act — Stokes’ Anglo- 
Indian Codes, Vol. I, p. 483. 

JUDGMENT. 

Parsons, J. — The question for our determination is whether the 
Indian Succession Act, I860, governs the succession in the family of the 
parties, who are Christians. The answer depends upon the meaning of 
the term Hindus ” in s. 331 of the Act. It is admitted that the ancestors 
of the parties were long ago converted to the Christian religion, and that 
the parties are Christians, but it is argued that they have not on that 
account ceased to be Hindus, that they are not, therefore, subject to the 
provisions of the Succession Act, and that the term “ Hindus in s. 331 is 
denominative of a race, and not of a religion. I think there is no ground 
for such an argument. There is no race of [788] Hindus. It is not the 
inhabitants of Hindustan who are Hindus, but those only of them who 
profess a religion which is called the Hindu religion. Just so there is no 
race of Mahomedans, or of Buddhists, or of Christians. An argument 
that a Christian, who has adopted the Mahomedan religion, is neverthe- 
less still a Christian, is on the face of it an absurdity ; but it is as good 
an argument as one that a Hindu, who has been converted to the 
Christian religion, is still a Hindu. 

The cases cited to show that Hindus, who have become Memons or 
Borahs, may set up customs of inheritance, show that these customs must 
be evidenced by an observance after change of religion, and can only be 
proved as being different from the law of the new religion when there is no 
legislative enactment declaring the latter. They do not show that a Hindu, 
who has changed bis religion, is still a Hindu, and as such is governed by 
Hindu law. They in fact show distinctly the contrary, ex, gr. I. L. B., 
8 Bom. 460. Cutchi Memons are held to be Mahomedans. 

I am, therefore, of opinion that the term “ Hindus ” in s. 331 does not 
include persons who or whose ancestors were at one time Hindus, but who 
became, or are, at bbe time of inquiry, Christians. I fully agree on this 
point with the decisions of the Madras High Court (7 Mad. H. G. Eep.. 
121; I L.B.. 2 Mad., 209, 9 ib., 466. 10 ib., 69), which decisions the learned 
Judge below has unhesitatingly followed. We confirm the decree with costs. 

Starling, J. — The sole point for determination in this appeal is 
whether the provisions of the Indian Succession Act, 1865, apply to those 


(1) 9 M. I. A. 195 (239). 
(4) 9 1^1. 466. 


(2) 7M.H.C.R. 121, 
(5) 10 M. 69. 


(3) a M. 209. 
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members of the Koli caste who profess the Christian religion, or whether 1898 
it is open to them to prove that they have governed themselves, in matters Aug. 30. 

of succession, by the Hindu law or some modification thereof. The 

Succession Act (X of 1865), s. 2, provides that “except as provided by this ORIGINAL 


Act or by any other law in force, tlie rules therein contained shall consti- 
tute the law of British India applicable to all cases of intestate or testament- 
ary succession." Ibis thus of universal application, unless the person 
claiming to be excepted can show that by this or some other Act be 
specifically is excepted from the operation of its provisions. 

[TSDjThe appellant claims that the class to which she and the respond- 
ent belong, are thus specifically excepted by s, 331, which provides that 
the provisions of this Act shall not apply to intestate or testamentary 
succession to the property of any Hindu, Mahomedan, or Buddhist," and 
the appellant claims that the class to which she belongs must be designa- 
ted as Hindus. Now in the class of Kolis, some profess the Hindu religion, 
some the Mahomedan, and some the Christian, and probably all were 
originally Hindu by religion, but some have been converted to Christianity, 
and some bo Mahomedanisai. Mr. Stokes, in his notes on this section in 
hie Anglo-Indian Codes, Vol. I, 483, is of opinion that, from the connection 
of Hindu with Mabomelan and Buddhist, that term is used as a theo- 
olgical term as denoting any person professing any form of the Braliminical 
religion or religion of the Pnranas ; and with this opinion I agree. It 
is evident with regard to Mahomedans that the Courts look at what they 
profess at the present time, and not at the stock whence they were derived, 
nor at the fact that they may, in matters of succession aud inheritance, be 
governed by Hindu law in whole or in part : see In re Ilaji Ismail Haji 
Abdulla [1). I think that the same principle must ba applied to the 
parties in the present case. We must look at them as they are, and it is 
then clear that they, by embracing and following the Christian religion, 
have ceased to be Hindus, although they may bo of Hindu descent, and 
may have retained some Hindu customs. Consequently they are not 
Hindus within the meaning of 8. 331 of the Indian Succession Act. This 
appears to have been the opinion of the Governnaont of India shortly 
after the Succession Act was passed ; for under the powers conferred by 
8. 332, the Native Christians of Ooorg were, on the 25bh July, 1868, 
exempted retrospectively from the 16tb March, 1865, from the operation 
of that Act. 

The same point has come up for consideration before the High Court 
of Madras on several occasions in the cases cited by counsel during the 
argument of this case, and thit Court bag always held that native Chris- 
tians could not claim to be Hindus within the meaning of the Succession 

Act. 

[790] On the authority of these decisions, the learned Judge in the 
pivisioD Court passed a decree against the appellant, and I am of opinion 
for the reasoQB already given that his decision was according bo law, and 
that the present appeal must be dismiased with costs. 

Appeal dismissed. 

Attorneys for appellant : — Messrs. Wadia and Gandhi. 

Attorneys for respondent : — Messrs. Chalk, Walker and Smetham. 
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APPELLATE CIVIL. 

Before Mr. Justice Bayley^ Acting Chief J^istice^ and 

Mr. Justice Fulton. 


Bai DevkoRE (Original Petitioner), Applicant v. LaLCHAND 
JiVANDAS AND ANOTHER (Original Opponents), Opponents.* 

[lOth September, 1894J 

Succession Certificate Act (VII of 1889j, ss. 9 and \9— Order granting certificate on the 
avphcanl’s furnishmg security —No appeal from such order — Practice — Procedure- 
Discretion— Jurisdiction — Civil Procedure Code (Act XIV o/ 1882^ s. 622 — 
ordinary jurisdiction. 

The widow of a deceased person having applied for a certihcate under the Suc- 
cession Certificate Act (VII of 1889). the Judge ordered thecertifioate to issue on 
the applicaut’s furnishing securit; under s. 9 of the Act, 

Held that such an order was not an order “ granting, refusing or revoking a 
certificate within the meaning of a. 19 of the Act, and was, therefore, not 
appealable. 

Bhagwani v. Manni Lai (1) followed. 

[N F 4 Ind. Cas. 639=139 P.R. 1908 = 4 P.L.R. 1909 = 156 P.W.R. 1908; F., 26 A. 
’l 73 = 23 A. W N. 225 ; D., 36 B. 272 = 13 Bom. L.R. 1208 = 12 Ind. Cas. 921.] 

Application under the extraordinary jurisdiction (s. 622 of the Civil 
Procedure Code, Act XIV of 1882) to reverse the order of R. S Tipnis, 
Assistant Judge. F. P., of Broach. 

Applicant Bai Devkore applied under Act VII of 1889 to the 
Subordinate Judge for a certificate of succession to her husband, 
Manekchand Jivandas, who died on the 16bh December, 1892. 

The opponents were brothers of the deceased Manekchand. They 
objected to her obtaining the certificate unless substantial security were 
required from her, as they alleged she had been wasting the property in 

which they had a reversionary interest. . r 4 l 

The Subordinate Judge ordered that a certificate should issue HSIJ 
on the applicant furnishing security under s. 9 of the Act (VII of 1889). 

The applicant appealed to the District Court on the ground that no 
security should be required from her. The Judge rejected the appeal, 
holding that the order was not appealable, not being one contemplated by 
8. 19, sub-section lof the Act. 

The applicant then applied to the High Court under its extraordinary 
jurisdiction, and obtained a rule 7iisi calling upon the opponents to show 
cause why the order of the District Judge regarding the appeal should not 

be set aside. ^ * l t 

Goverdhanram M. Tripathi appeared for the applicant in support ot 

the rule.— The Judge was wrong in holding that the order of the Sub 

ordinate Judge was not appealable. The order of the Subordinte Judge 

giving US a certificate was a final order and is, therefore, appealable. The 

Judge should have heard the appeal and disposed of the case on its merits. 

We further contend that the applicant is nob liable to give security. 
She has succeeded to her deceased husband’s estate by right of inheritance 
and has full right over his moveables. A rightful owner cannot be asked 


• ApplioatioD No. 3 of 1894 under the extraordinary jurisdiotion. 
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BaYLEY, Acting G. J. — This was an application fora certificate of 
succession under Act VII of 1839 made by Bai Dsvkore, widow of 
Manekchand Jivandas, the petitioner, alleging that her husband died on 
the 16th December, 1892, at Anklesvar. and that she was his heiress. 

The application was opposed by the brothers of her deceased husband, 
and they alleged that the petitioner had wasted some [792] property of 
the deceased, and that no certificate should be issued to her without 
taking substantial security from her. 

The Subordinate Judge of Anklesvar ordered a certificate to issue on 
the petitioner furnishing security under s. 9 of Act VII of 1889. That 
section enacts that the Court may require as a condition precedent to the 
granting of a certificate, that the person to whom it proposes to make the 
grant shall give to the Judge of the Court, to enure for the benefit of the 
Judge for the time being, a bond with one or more surety or sureties, or 
other sufficient security, for rendering an account of debts and securities 
received by him and for indemnity of persons who may ha entitled to the 
whole or any part of those debts and securities.' The petitioner appealed 
to the District Court of Broach on two grounds : — 1, that the order 
requiring security was erroneous, as she was the absolute owner of the 
moveables of her husband ; 2, that the Legislature did not intend that 
Beourity should be required from absolute owners by right of heirship. 

The pleader for the respondents in the District Court took the 
preliminary objection that no appeal lay from the order of the Subordinate 
Judge. On referring to the rojoama I find it there stated that the pleader 
for the appellant said that she was not going to give security until the 
decision in the appeal was given. 

When the appeal came on for hearing before the Assistant Judge of 
Broach, F. P., he held that the order of the Subordinate Judge was neither 
one for granting a certificate, nor for refusing it, and that on the authority 
of Bhagwani y. Manni Lai (1) no appeal lay against an order made under 
that Act requiring that security should be given. That case was decided 
in 1891 by Edge, G. J., and Straight, J., who agreeing with Mahmood, J., 
held that where on an application for a certificate of succession under Act 
VII of 1889 an order was made granting the certificate conditionally on 
the applicant’s furnishing security, such order was not an order *' granting, 
refusing or revoking a certificate” within the meaning of s. 19 of the Act, 
and that, therefore, no appeal would lie therefrom. 

Bai Devkore then petitioned the High Court, p.aving for the exercise 
of its revisional powers under s. 622 of the Civil [793] Procedure Code, 
apparently on the ground thib the lower appellate Court hal failed to* 
worcise a jurisdiction vosbod in It by Uw. Tbo petition was rejected by 
Mr. Jaatioe Ranada, but upon an appaal being made under the Letters 


to give security for property to which he is fully entitled. The order is 
irregular, and should bo reversed. 

Ghimanlal B.. Setalvad appeared for the opponents to show cause. — 
The order is notappealable— S/iaryuJUiij v. Manni Lai(\). The Subordinate 
Judge has exercised his discretion in requiring security, and such an order 
should not be set aside under the extraordinary jurisdiction. 

Goverdkanram, in reply. 

JUDGMENT. 


(1) 13 A. au. 
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Patent; of the High Court, my learned colleague and I, thinking that the 
points raised were worthy of argument, restored the application to the file, 
and directed notice to issue to the opponents. 

Hr. Goverdhauram, who appeared for Bai Devkore oa the hearing 
before us, endeavoured to dis inguish the case of Bh'tgwani v. Manni 
Lai (1) from the present one. There are, no doubt, some points of difference 
between the two cases, but I think they are immaterial, and that in princi- 
ple the cases are the same. There, as be e, the order was conditional, 
and was not, in my opinion, one granting or refusing the certificate. That 
decision appears to me to be a correct one, and one which this Court may 
well foilow. The Assistant Judge was, therefore, I think, fully justified 
in holding that no appeal lay, and in rejecting it with costs. 

It will be noticed that the appeal to the District Court of Broach was 
on the ground that the order requiring security was erroneous, and that 
such security ought not to have been required from Bai Devkore. In the 
petition to the High Court, this Court is asked to reverse the decisions of 
both the lower Courts, and also to bold either that the security ought not 
to have been ordered, or that the appeal did lie. With regard to the 
latter prayer, I have already expressed my opinion tha t there is no ground 
for the interference of this Court. 

Ought then this Court, in pursuance of the powers conferred on it by 
s. 622 of the Civil Procedure Code, to bold that security ought not to 
have been ordered by the Subordinate Judge? The question of security 
was one purely for the discretion of the Subordinate Judge Whether the 
exercise of such discretion could be reviewed or interfered with, came up 
for decision in the High Court in a case I referred to during the argument 
— Mkalsabat v. Vithoba Gulve (2) decided by Sir M. Sausse, C. J., Hebberb 
and Forbes, JJ., in 1862. That was an appeal from an order of [794] 
the District Judge of Thana granting a certificate under Act XXVII of 
1860 bo Vithoba K. Gulve enabling him to get in the debts and outstandings 
due to the deceased. Section 5 of that Act, which enabled the Court ' to 
take such security as it shall think necessary from any person to whom 
it shall grant a certificate,’ was very similar in its terms to a. 9 of the 
Succession Certificate Act, 1889 (Act VII of 1889). When granting 
the certificate the Judge did not require any security from the respondent 
under s. 5 of the Act (XXVII of 1860). Mr. Westropp in arguing the 
appeal for the appellant contended that if the Judge below had exercised 
an unwise discretion in refusing to require security, the High Court as a 
Court of extraordinary and superintending jurisdiction would review it. 
In the judgment of the Court, after time taken to consider, the Judges 
say : ‘ This Act gives the Court a discretion in baking security from 

the person to whom the certificate is granted, and so did Act XIX of 
1841 ; and the whole course of legislation on this subject proceeds on 
the assumption that the Court below is to exercise its discretion, and we 
do nob think we should be justified in interfering with that discretion, 
p. 30. In Kirani Ahviedula v.SubabhatiS) West and Nanabbai Haridas.JJ.i 
asserted the appellate Court’s power to interfere with the discretion 
of the District Judge of Kanara who had refused to restore an appeal bo 
the file of the District Gauit, and they set aside the order of that Judge 
who had rejected the application on the ground that the appellant had 
not satisfactorily accounted for the absence of his pleader without leave of 
the Court. 

(2) 7 B.H.O.B. App2, 26. 
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That decision, however, seems to me to stand on a different footing 
from Mkalsahai v. Vithoba Gulve (1), and there have been several cases 
in recent years in England where the right of a Court of Appeal to inter- 
fere with a judicial discretion has bean distinctly recognized. I will refer 
to the one in which the facts most nearly approach those of the present case, 
as it was a question whether security ought or ought not to be given, viz., 
Ex parte Marshall (2) decided by the Court of Appeal in 1877. Sir George 
Jessel, M. K., in his judgment said that the Registrar in the first [795] 
instance and the Chief Judge in Bankruptcy in the second instance ‘ in tbe 
exercise of the judicial discretion reposed in them have decided that 
security should be given by the alleged debtor for the debt and costs at a 
condition of his being at liberty to defend an action. No doubt the Court 
of Appeal can, if it thinks fit, reverse the decision so come to, but before 
interfering with tbe exercise of a judicial discretion, the Court must be 
satisfied not merely that it would itself have arrived at a different conclu- 
sion in the first instance, but that the discretion has been clearly improperly 
exercised.’ Lord Coleridge, C.J , was of the same opinion. BegiJaliay, L.J., 
said : ‘It would require a strong case to induce a Judge of Appeal to reverse 
a decision upon a matter of discretion.’ 

In Golding v. Wharton Salt Works Company (3) decided by the Court 
of Appeal in 1876 Lord Justice James said: ‘Tiie Court of Appeal ir^ 
Chancery has laid down over and over again that, on a question which 
depends on the discretion of the Judge, the Court of Appeal does not in 
general interfere with that discretion. Not that the Court of Appeal has 
not complete jurisdiction over such cases, or that the decision of the Court 
below would not be overruled where serious injustice would result from 
that decision, but as a general rule the Court of Appeal declines to 
interfere’. 

In the present case I do not collect from the judgment of the Assis- 
tant Judge that the allegation of the opponents that the applicant had 
wasted some property of the deceased was denied by hor, or that eho pro- 
duced any evidence to controvert such allegation, and her ground of com- 
plaint to District Court was that the order requiring her to give security 
ought not bo have been made, as she was the absolute owner of the move- 
ables of her husband. So doubtless she was, but such moveables would be 
liable for any debts that her husband left. The proceedings now before the 
Court do not show whether or not he left any debts. De may have done so. 
orhemay rot. Tbe Subordinate Judge in the exercise of his discretion 
thought it necessary to require, as a condition precedoot to the granting of 
a certificate, that Devkore, to whom he proposed to make the grant, 
should give security. [796] We have no right to assume, and we have no 
materials before us to enable us to hold, that he acted improperly in 
inserting such condition in the order ho made. The question was one 
entirely within the jurisdiction and powers of the Subordinate Judge. 

It must be borne in mind that this matter comes before the Court 
under s. 622 of the Civil Procedure Code (XIV of 1882) and the Judicial 
Conamitbee of the Priw Council have said in Rajah Amir Uassan Khan v. 
SheoBaksh Singh (4) : ‘ Tbe question is, did the Judges of the lower Courts 
in this case in the exercise of their jurisdiction act illegally or with mate- 
rial irregularity. It appoirs they had perfect jurisdiction to decide the 
question wbioh was before them, and they did decide it. Whether they 


fl| 7 B.n.C.R. Appx. 26. (3) 6 Ch. D. 873. 

(3) 1 Q.B.D, 374. (4) 11 I. A. 237. 
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decided ifc rightly or wrongly, they bad jurisdiction to decide the case; 
and even if they decided wrongly, they did not exercise their jurisdiction 
illegally or with material irregularity. 

I am, therefore, of opinion, that the applicant has failed in showing 
that this Court ought to interfere in her behalf in the exercise of its 
extraordinary jurisdiction, and that the rule ni.si obtained by her in June 
last must be discharged with costs. 

Fqlton, J. — Though when this application was argued I was 
doubtful whether the order of the Subordinate Judge was not one granting 
or refusing the certificate prayed for and, therefore, open to apoeal to the 
District Court, I now feel satisfied that the Assistant Judge, F. P., was 
right in following Bhagwani v. Manni Lal(l) and bolding that no appeal 
lay against the order of the Subordinate Judge requiring the petitioner to 
furnish security under s. 9 of Act VII of 1889 as a condition precedent 
to granting her a certificate. 

I also concur with the learned Chief J ustice in thinking that this Court 
cannot under s. 622, Civil Procedure Code, interfere with the discretion of 
the Subordinate Judge in making the order for security of* which the 
applicant complains. 

It may be that when the Subordinate Judge makes a final order 
granting or refusing the certificate, such order, if unfavourable to the 
applicant, and the grounds on which it is based, will be [797] appealable 
under s. 26, and the question as to the propriety of the order requiring 
security may then arise for the consideration of the District Court, but at 
present there is no reason for our interference. 

I, therefore, concur in discharging the rule with costs. 


Buie discharged. 


19 B. 797. 

APPELLATE CIVIL. 

Before Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice Fulton. 

The Municipality of the City of Poona (Original Plaintiffs), 
Appellants v. Vaman RajaRam Gholap (Original Defendant), 

Bespondent.* [12bh September, 1894.] 

Easement — Eight of way — Purchase of land adjoining purchaser* s land — Way of ^ess 
— Way of necessity ^Sale deed^Construotion^Ci^cumstanees existing at the time of 
the sale. 

A person purchasing a plot adjoioing his own land, and having access to the 
plot through his land, cannot acquire a way of necessity over his vendor’s land of 
which the plot formed a part. The fact that if the plot had been sold to a third 
person, ho would have acquired a way of necessity, does not affect the question. 

Where a portion of an estate is sold, a right of way leading to such portion 
may be created by the use of general words, provided that the oiroumstanoes 
ezistiog at the time of the sale were such as to justify the belief that Suoh was 
the iutention of the parties. 

Where the words used in a Marathi deed of sale were **sarva hakk tea sam- 
bandk ” (i.e., all rights and acoompaniments), 

Held that the words in themselves, apart from the oiroumstanoes at the 
of tho sale, did not include a right of way over the vendor’s property as conveyed 


* Second Appeal, No. 504 of 1892. 

(1) 13 A. 3U. 
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along with tbe poctioD of the land sold; but if there was an old path leading 
across the vendor’s adioiniog ground to the plot sold, and the purposes for which 
the plot was sold, and the oonduot of the parties were such as to justify an infer- 
enoe that by the use of these words it was the int'^ntion of the parties to oonvev 
the right to use the path, it would be open to the Judge to find as a fact that such 
was the intentioD. 

[N.F., 28 M. 495 : R., 16 O.P.L.R. 156.] 

Second appeal from the decision of W. H. Crowe, District Judge of ig B. 797, 
Poona, affirming the decree of Rao Bahadur Ghunilal M., Pirst Class 
Subordinate Judge, 

A plot of open land at Poona, known as Anjir Bagh, belonged 
originally to one Khasgiwala. Part of it. which adjoined the defendant’s 
dwelling-house, was sold by him to the defendant for [798] building 
purposes in 1872. The ’'emaining part was sold by him to one Paranjpe, 
who sold it to the Municipality of Poona. 

On the eastern boundary of the land so purchased, the Municipality 
afterwards put up a railing which blocked up a right of way across the 
land which the defendant claimed as a way of access to the land 
purchased by him. In the month of January, 1890, the defendant 
removed a part of the railing. The Municipality thereupon broucht this 
suit against hino to recover Rs. 0 as the price of the railing removed, and 
for an injunction restraining him from removing the new railing which it 
proposed to erect. 

The Subordinate Judge found that there was a right of way through 
the ground in dispute as alleged by the defendant, and dismissed the 
suit. 

On appeal by the plaintiffs the Judge confirmed the decree. The 
following is an extract from the Judge’s judgment: — 

The defendant’s deed (Ex. 102) states that the land, including all 
its belongings and appurtenances except treasure- trove, were sold to 
defendant. The words are: ' tya sambandhi bhumistha dravya khcrij 
sarva kakk wa sambandka suddha tumhas aj mitis rupaye 99 yas khnredi 
deun rupaye ghetle ahet (that is, in connection with it [landl all the 
rights including appurtenances, excepting treasure-trove, have been sold 
to you this day for rupees ninety-nine and the rupees have been taken). 

1 think the previous statement made by Khasgiwala and the terms 
of the deed of sale executed between himself and defendant when they 
were on good terms has a most important bearing on the case. I come 
now to consider the direct testimony of some of the witnesses cited in 
defendant's behalf. Narsopant (Ex. 53) states that he was secretary to 
the Municipality from 1875 to 1887 and is now a municipal commissioner. 

He says he has seen defendant using the road in dispute since 1875, that 
defendant’s door has been in existence since then and that defendant 
used to get water from the well situated in the garden (Anjir Bagh) and 
there was a belka or piece of forked timber at the mouth of the passage 
across the path which was used by the people in the garden as a passage. 

In big opinion the Anjir Bagb was purchased subject to defendant’s right 
of way, and his right of way has never baeo obstructed. The present 
munioioal secretary, Mahadeo Keshav Kumtekar, also deposes (Ex, 

No, 44) that be was appointed secretary in 1887, and defendant has since 
then been using the land in dispute as a passage. Now, looking to this 
evidence, it appears to me highly probable that the right of way, though 
not mentioned in express terms in defendant's deed, was intended to be 
conveyed in the comprehensive expressions used with regard to the land 
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1894 in that document. The right of ingress to aod egress from a piece of land 

separated from a larger piece passes by implication of law to the purchaser 
as an easement of necessity in the [799] absence of anv stipulation to the 
contrary. It is a mere accident that the piece purchased by the defendant 
DATE was contiguous to bis dwelling-house. If he had disposed of it to a stranger, 

Civil. the stranger must have claimed a right of way to and from the land, and 

19 B 797 reason why defendant should be put in a worse position than 

la B. /a?, an outsider would have been. Looking at all the evidence in the case, I 

have no difficulty in agreeing with the view taken by the learned Subordi- 
nate Judge.” 

Imerarity (with Mahadeo B. Chavbal) for the appellants (plaintiffs) 

The defendant had no right of way at the place from which he removed the 
railing. ^ The present suit was filed in the year 1890, and according to the 

Limitation Act (XV of 1877) the defendant ought to have adduced evidence 

of user for twenty years before suit, z.e., since 1870. He has not done so. 
*.he evidence at the most shows that the defendant's user commenced in 
the year 1872. The right of way claimed by the defendant is not an ease- 
ment of necessity. See s. 5 of the Easements Act (V of 1882). A right 
of way is not an apparent or continuous easement. Even if the right of 
way existed, the defendant had no right to remove the railing. 

Lang (Advocate General), with Mahadeo C. Apte^ for the respondent 
(defendant), — Both the Courts have found that the passage to our house 
lies over the land in dispute. It is a way of necessity. A way of necessity 
passes by implication. Further, there is a wall between the land which 
wo have purchased and our bouse. As the wall was already in existence 
when we purchased the land, we are not bound to make a door in the wall 
or to pull it down in order to have access to the land from our house. 
Further, we say that the right of way passed to us under the words of the 
conveyance Gale on Easements, pp, 66, 108 ; Wheeldon v. Burrows{\), 
A vendor cannot derogate from his own grant. The Municipality having 
purchased the land from our vendor stands in his shoes. The point as to 
whether we were justified in removing the railing, was taken for the first 
time at the hearing of the second appeal. It was not urged before. 

Inverarity in reply. — The lower Courts have not found that there is 
no other access to the defendant's bouse. There is a door in the defend- 
ant 3 wall which leads to the land. The mere circumstance that the 
defendant s land adjoins our land cannot [800] give him the right of way 
over our land— Goddard on Easements, pp. 134, 324 and 328 ; s. 13 of the 
Easements (Act V of 1882). TVkeeldon v. Burrotvs (1) was relied on but 
it is not applicable. It does not relate to a right of way. 

JUDGMENT. 

Fulton J. — The facts which have led to this suit are summarised 
by the District Judge as follows ; — The ground in dispute, which is now 
the property of the Municipality, and the site belonging to the defendant, 
on which a house has been erected by him, belonged originally to one 
Khasgiwalla, who sold a small site to the defendant by deed of sale dated 
3rd April, 1872. The remainder, known as the Anjir Bagh, was subse- 
quently disposed of to one Paranjape, through whom it came into the 
possession of the Municipality. 

The defendant now claims a right of way over the land purchased by 
the Municipality, but has not very clearly stated the grounds on which he 


(1) 12 Oh. D. 31. 
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claims. In his written statement he merely alleged that there had been a 
right of way through the ground in suit since the time when the nlaintiff 
acquired it. The learned Advocate General, who appeared for him, based 
his claim on two grounds : (1) that he had acquired a way of necessity on 
the purchase of the site which he bought from Khasgiwalla, and (2) that 
he had obtained a right of way under the terms of the deed of sale. 

In regard to the supposed acquisition of a way of necessity, we do 
not think that any question arises. The plot of ground bought by the 
defendant was contiguous to bis own property through which access to it 
could be gained. The District Judge pointed out that, if the site bad been 
sold to a third party, the purchaser would have acquired a way of neces- 
sity, but this does not seem to affect the question. If a stranger had 
bought, he would have got what is called a landlocked tenement, to which 
he could only obtain access over the land of his vendor or by trespass- 
ing on other people’s property. But the defendant having bought could 
approach his new acquisition through his own premises, and it cannot, 
therefore, be said that in order to enjoy it, it was necessary for him to pass 
over his vendor’s land. The Advocate General contended that it w’as 
separated from his house [801] by a wall, and that he was nob bound to 
pull that down or to make a door in it. No authority, however, was 
quoted to support this argument. As a fact, however, a door actually then 
existed, or was made shortly afterwards, so that if ever there was any 
necessity for passing over Khasgiwalla's land in order to reach the site 
bought by the defendant, it ceased as soon as the door was opened. 
Mr. Goddard in summing up the J'lnglish authorities on ways of necessity 
states that a man cannot acquire a way of necessity if he has any other 
means of access to his land, however incoovenient it may be, than by 
passing over his neighbour’s soil, p. 32S. The case of Holmes v. Gorina (1) 
shows that a way of necessity does nos last longer than the necessity. 
Whether in this country a Court might recognize a way of necessity in 
case of extreme inconvenienco of approach by another possible way. need 
not be considered, for neither Court has found that the passage through 
the door to the land purchased was inconvenient. 

Turing next to the argument that a right of way was conveyed by 
the terms of the grant, we find it difficult, having regard to the facts found 
by the District Judge, to hold that by themselves they justify such a 
oonstruotioD. Various English decisions may he referred to — such as 
Barkshire v, Grubb (2j. Kay v. Oxley (3) and Brown v. Alabaster (4), in 
which certain general words have been held to convey certain rights of 
way, bub so far as they turn on the use of particular words they are of 
little assistance towards the construction of a Marathi document in which 
other words are employed. They show, however, that w ben a, portion of an 
estate is sold, a right of way leading to such portion may be created 
by the use of general words, provided that the circumstances existing 
at the time of the sale ware ^uch as to justify the belief that such was 
the intention of the parties. This principle will, wo think, hold good in 
this country as well as iu England. In each case the real test appearii to 
be fcbe intentions of the parties so f ir as they can be gathered from the 
language used with reference to the existing circumstances. The law ou 
the subject seems summarised by Blackburn, >7., in bis judgment in 
[802] Kay V. Oxley (3), where in the last sentence he says : “ I think in 


(2) 18 Ch. D. 616. 
(4) 37 Oh. D. 490. 
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consideriog the words we should see what they really mean, aod apply 
them to the state of circumstances e^^isting at the time of the conveyance.” 
In the present case the general words used were ” sarva hakk wa samhan- 
dha ” which, in themselves, apart from the circumstances at the time of 
the sale, do not specify a right of way over the vendor's property as con- 
veyed along with the portion of land sold. But if it were found that there 
was an old path leading across C to B (the nlot sold), and that the 
purposes for which the plot was sold and the conduct of the parties were 
such as to justify the inference that by the use of the words " hakk wa 
^amhattdha," "rights and accomnanimeots,” it was the intention to convey 
the right to use the nath, it would, we think, be open to the District Judge 
to find as a fact that such was the intention. At present, however, we 
are unable to accept as suflficient bis opinion that the right of way was 
intended to be conveyed, because he has not found what were the 
circumstances existing at the time of the sale, and his opinion appears to 
have been formed partly in the belief that the fact that the plot purchased 
by the defendant was contiguous to his dwelling-house did not affect the 
question. Before, therefore, deciding this appeal, we must request the 
District Judge to find on the following issue: — 

Whether, having regard to the circumstances existing at the time 
of the sale, the purpose for which the ground was sold, and the conduct 
of the parties, a right of way across the vendor’s remaining property was 
conveyed by the deed of sale, and, if so, whether it passed through the 
place where the defendant pulled down the railings? ” 

The Subordinate Judge in his judgment expressed an opinion that, 
irrespective of the land purchased, tho defendant bad a right of way to his 
old house, but this was not the case put forward by him, and as pointed 
out by Mr. Inveratiby, seems unsupported by evidence, as there is nothing 
to show that previous to 1872 he was in the habit of crossing the Anjir 
Bagh when going to and from his house. Moreover, no argument was 
addressed to us in support of this view, which need not further be 
considered. 

[803] It was argued that, even if the defendant had aright of way, 
he was not justified in pulling down 20 feet of railings. The point was not 
taken in the memorandum of second appeal, nor apparently argued in the 
District Court, and at most would only raise a question of damages. As, 
however, the plaintiff only claimed nominal damages of Rs. 5, wo must 
conclude that it was not thought worth while to raise the question in the 
District Court, and we cannot, therefore, entertain it in second appeal. 
The real question at issue is as to the defendant’s right of way. If it is 
decided in his favour, tho decrees of the Courts below are substantially 
correct. 

The District Judge should now with reference to the above remarks 
record bis finding on the issue referred, and return bis proceedings within 
two months. The Court may admit further evidence if it thinks proper. 

Issues sent ddwn. 
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Before Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice Fulton. 

Kalo VALAD Vishna {Original Defendant), Appellant v. Barsu 
VALAD Zendtj (Original Plaintiff), Respondent.* 

(I3th September, 1894.] 
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Hindu law ^ Joint family —Joint family proptrty — Oift^OUt of nniividei share 6v 
adulls of family —Minor to sharer not a party to gift — Elect •n‘mt —Defendant tres 

passer— of proof —Plaintiff to prove his superior title. 

According to Hindu law. under ordinary circumstances a gif‘: by a co-parcener 
of hie undivided ebare in the immoveable property is invalid, and a minor’s share 
oannot be given away by a manager except in case of necessity or for certain 
specified purposes. 

Certain land which was joint family property was given by the adult members 
of the family to the plaintiff as a worshipper of a doitv. A minor co*parcener did 
not join in the gift. The plaintiff sued the occupier for possession. 

Held that the plaintiff could not recover. The gift not being made from neces- 
sity, or for the performance of any pious dmies obligatory on the minor or the 
family, was invalid, and could not bo given effect to even with respect to the 
shares of the donors. 

In an ejectment suit, the defendant, though a trespasser, is entitled to require 
the plaintiff who seeks to eject him to prove that he has a superior title. 

[R., 10 Bom. L.R. 571 ; 12 C.P.L.R. 63 ] 


This was a second appeal from the decision of Eao Bahadur 
N. N. Nanavati, First Class Subordinate .Judge of Dhulia with [804] 
appellate powers, confirming the decree of Rao Saheb D. G Madhekar, 
Second Class Subordinate Judge of Yaval. 

Suit in ejectment. The pUintitfsued for possession of a certain field 
which formerly had been the property of three brothers, viz., Liksbman, 
Manearano and Barsu. 

In 1891 Dagdu (son of Lakshman), Nathu (son of Barsu) and Aoandi 
(widow of Mansaram) made a gift of the field to the plaintiff as the 
worshipper of the god Shri Sadguru, and executed a deed of gift dated 9th 
January, 1891, which was duly registered. Nathu’s brother, Righo, who 
was then a minor, was not a party to the gift. 

The field was at that time in the possession of the defendant, who 
had held it since 1881. In 1891 the plaintiff brought this suit to eject the 
defendant and to obtain possession. 

The defendant alleged that ho had purchased the field from the 
owners eighteen or nineteen years before suit, and he contended that, 
inasmuch as one of the co-parceners (Ragho) was not a party to the gift, 
it was invalid, and the nlaintiff had no title to the property. 

The Subordinate Judge passed a decree for the plaintiff. 

On appeal by the defendant the decree was confirmed. 

The following is an extract from the judgment in appeal : — 

For these reasons I hold that the gift in this cas'^, though not 
followed by delivery of possession, is valid. There is one further objec- 
tion to the validity of the gift advanced by the defendant. It appears that 
Nathn, one of the plaintiff’s three doners, has a minor brother, Ragho, 
aged tenor eleven years, who lives with him. This Ragho is not a party 
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to the gift, and he has an undivided interest in the land in suit. It has, 
therefore, been urged that the gift is invalid, because a member of an 
undivided family on this side of India cannot, without the consent of 
his co-parceners, make a gift of bis share in the undivided property or dis- 
pose of it by will. As the defendant is a trespasser, whose possession has 
not strengthened into an indefeasible title by lapse of time, I do not think 
that he has a right to urge this plea. The question is one which can 
properly arise between the plaintiff and Hagho when Ragho becomes of 
age. The gift is not made to the plaintiff personally, but to him as the 
worshipper of the god Shri Sadguru. The gift is thus not like an ordinary 
gift, but it is gift to this god for a religious purpose. Where a gift is made 
for a religious purpose, the tendency of the Hindu law is to look upon it 
with greater favour than upon an ordinary gift. The share of Ragho in the 
land in suit is not, I think, more than vth, while ^tfas of the land goes to 
the plaintiff. I think, therefore, that the gift, though made without [805] 
Ragho being a party to it, is still valid so far as the ^tbs of the land is 
concerned. This suit does not debar Ragho from claiming his share when 
he attains majority. It seems proper, therefore, that the gift must be 
upheld.” 

The defendant preferred a second appeal. 

Ghanashavi N. Nadkarni for the appellant fdefendant). — The gift to 
the plaintiff is void ab iniito. A member of an undivided Hindu family 
cannot, without the consent of his co-sharers, make a gift even of his 
own share in the family property. A manager has no right to give 
away family property in which a minor member has a share. The gift 
being void must be set sside — Gangubai v. Ramanna (l) ; Vasudeo Bhatv. 
Venkatesh (2) ; Vrandavandos v. Yamunabai (3) ; Baba v. Timma (4) ; Pon- 
nusami v. Thatha (5); Raynanna v. Venkata (6); Virayya v. Hanumanta (7) ; 
Rambho.t v. Lakshman (8) ; Lakshman Dada Nath v. Ramchandra Dada 
Naik (9) : Mitakshaia, Chap. I, s. 1, paras. 28 and 29. Even if the gift 
to the plaintiff be good, it would be so only to the extent of the shares of 
the donors. As to the share of the minor, it cannot stand. The lower 
Courts h^ve uphold the gift of the entire property. 

Daji Ahaji Khare, for the respondent (plaintiff). — The gift was made 
for the purpose of worshipping an idol. The worship of an idol is a pious 
purpose, and gifts made for pious purposes are not invalid, even if the gift 
be of an undivided sh&re^ Gangubai v. Ra>nanna{l) ; Vasudeo Bhat v. Ven- 
katssh (2); Udaram y .RanuiKS)', West and Buhler, pp. 206 and 664, Mayne's 
Hindu Law, para. 393 : Sboke’s Hindu Law, pp. 519 and 520. The 
defendant himself has no right to the property, as be is a trespasser. He 
cannot, therefore, question the validity of the gift ; and even supposing that 
be can do so, the gift would be invalid only with respect to the minor's 
share and not with respect to the shares of those who executed the deed 
of gift and who were nob minors. We should, therefore, be allowed to turn 
this suit into one for partition, and the shares of the adult members should 
be given to us. 

[806] Ghanashamt in reply. — The present being an ejectment suit, 
the plaintiff must succeed on the strength of his own title. We are in 
possession, and, therefore, we have a right to question his title. 
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(4) 7 M. 367. 
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JUDGMENT. 

F0LTON, J. — It was not disputed that under ordinary circumstances 
the gift by one co-parcener of his undivided share is invalid, or that a 
minor’s share cannot be given away by the manager except in case of 
necessity or for certain specified purposes. It was contended, however, that 
as this gift was made to the plaintiff as worshipper of the god Sbri 
Sadguru, its purpose rendered it binding on the minor. 

The law on the subject is stated in paragraphs 28 and 29 of s. I of 
Chap. I of the Mitakshara as follows : — 

“ 28. Even a single individual may conclude a donation, mortgage or 
sale of immoveable property during a season of distress for the sake of the 
family and especially for pious purposes. 

“ 29. The meaning of the text is this : — while the sons and grandsons 
are minors and incapable of giving their consent to a gift and the like ; or 
while brothers are so and continue unseparated; even one person who is 
capable may conclude a gift, bypoLhecation, or sale, of immoveable property 
if a calamity afi'ecting the whole family require it or the support of the 
family render it necessary, or indispensable duties, such as the obsequies 
of the father or the like, make it unavoidable.” 

Now, in the present case, it has not been found, nor in argument has 
it been urged, that any necadsity for this gift bas been established, or that 
it was made in performance of any pious duties obligatory on the minor or 
the family. The learned Subordinate Judge appears himself to have felt 
doubtful whether the minor was bound by the gift, for he said that the 
result of this suit would not debar the minor from claiming his share when 
ho attained majority. But unless not only the shares of the adult co- par- 
ceners but also the share of the minor have been duly conveyed to the 
plaintiff, it is impossible to see on what principle his suit to recover the 
property can be admitted. Mr. Khare urged that as the defendant was a 
trespasser it was nob open to him to question the validity of the gift, but 
we think that a defendant in possession is entitled to require the plaintiti 
seeking [807] to eject him to prove that he has a superior title. This the 
plaintiff has failed to establish, and his suit must, therefore, be dismissed. 

Mr. Khare also contended that the gift was good so far as the shares 
of the adult co-parceners were concerned, and that the plaintiff should be 
allowed to add the minor as a party and convert the suit into one for parti- 
tion of the whole family property. Whether at this stage such a change in 
the nature of the suit could be allowed, is a question which we need nob 
disouBS, for we think the authorities establish beyond doubt that the gift of 
an undivided share is not allowed by Hindu law, and cannot be given 
effect to. 

We, therefore, reverse the decrees of the Courts below and reject the 
claim, with coats on the plaintiff throughout. 

Decree reversed and claim rejected. 
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APPELLATE CIVIL. 

Before Mr Justice Bayley, Acting Chief Justice^ and Mr. Justice Fulton. 


Naena and Parameshvae. sons of Nararinh Bhatta {Original 

Applicants), Applicants v. AnaNT and ANOTHER BY THEIR 
GUARDIAN ad litem {Originai Opponents)^ Opponents."^ 

[24ch September, 1894.] 

Practice-^ Procedure — Decree — Death ot party between hearing and judgment^ 

Judgment, date of operation of— Civil Procedure Code {Act XIV of I882j, s. 234. 

An appeal having been argued on the lUh November, 1892. the case waa 
adjourned for judgment which wad delivered on the 30t.h November, 1892, and 
was in favour of the plaintifi.s. In the meanwhile the defeudaut bad died- On 
application for execution it was contended that the decree was null and void, a« 
the respondent was dead when it was passed. 

Beld, that the judgment should be regarded as operating as if it bad been deli- 
vered on the day when the arguments were closed. 

[R., 33 M. 167=3 Ind. Cas. 739=6 M.L.T. 271 ; 14 O.W N. 759 = 6 Ind. OiS. 170-3 

Application under the extraordinary jurisdiction of the High Court 
(s. 622 oi th6 Civil Procodur© Code, Act; XIV of 1882) drgadDst th© order 
of E. H. Moscardi, Acting Judge of Kanara. 

The applicauts Narna and Paiameshvar brought a suit (No. 76 of 
1891) against one Paramahhatta in the Court of the Subordinate [8083 
Judge of Kumta. Their suit was dismissed, and they appealed to the 
District Court. The appeal was heard on the 11th November, 1892. 
The Judge then intimated that the decree of the lower Court should be 
reversed, but his judgment awarding the plaintiff’s claim was not formally 
delivered until the 30uh November. In the meanwhile (19bh November) 
the defendant Paramahhatta died. 

The applicants subsequently applied for execution. The opponents 
(Anaut and Kambhat), sons and heirs of the deceased defendant 
Paramahhatta, resisted the application and coutended that the decree in 
appeal was null and void, as the defendant was dead when it was passed. 

The applicants then applied for a review of judgment, and asked that 
the names of the opponents should be substituted on the record for that 
of the deceased, and that the appeal should be reheard. The opponents 
contended that this application was too late, as it was made more than 
six months after the date of the defendant’s death. The Judge rejected 
the application. 

The following is an extract from bis judgment 

The applicants were present in Court at the beadng, and they, 
therefore, knew that judgment had not been delivered on the 11th 
November. They also must have known that Paramahhatta ’s death 
occurred a few days after the hearing, for they are caste-fellows of 
Paramahhatta and lived in the same village — indeed one of the affidavits 
filed by the opponents goes so far as to say that one of the applicants 
assisted in carrying Paramabhatta’s corpse to the burning ground. Thus 
the applicants knew that the judgment in appeal and the death of 
Paramahhatta must have occurred within a few days of one another, and 
it was, therefore, their duty to enquire which of the two occurred first.*’ 
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The applicants then applied ueder the extraordiuary jurisdiction of 
the High Court, contending that the judgment of the appellate Court ought 
to have been dated the Hth November, on which day the defendant was 
alive. A rule nisi having been granted, calling on the opponeots to show 
cause why the Judge’s order rejecting the application should not be set 
aside. 

Skamrao Vithal appeared for the applicants in support of the rule. — 
The Judge expressed his opinion on the case on the 11th November, 1892, 
and all the proceedings and arguments were closed on that day. The 
written judgment, though subsequently [809] delivered, ought to have 
been dated the 11th November — RamkrtsJma v. RamabaiO). 

Ghanasham N. Nadkarm appeared for the opponents to show 
cauee. — The present application is not one to be entertained under the 
extraordinary jurisdiction of the High Court. The Judge has not exercised 
hie jurisdiction wrongly or with material irregularity — Amir Hasan Khan 
v. Sheo Baksh Singh{^). 

JUDGMENT. 

Baylbt, C. J. (Acting): — Having regard to the long established 
practice of the Courts in E' gland — see Miles v. Boughi3) — and to the 
decision in Ramkri&hna v. Ramabai (1), we think that the Judge’s judg- 
ment of 30tb November, 1892, should be treated as operating as if it had 
been delivered on the lltb November, 1892, when the arguments were 
closed and the Judge took time to consider his judgment. Under these 
circumstances nothing further remains to be done than for the original 
plaintiffs to apply for execution under s. 234 of the Civil Procedure Code. 
There is no necessity to place the names of the opponents on the lecord 
for the purpose of re*heariog the appeal, and we, therefore, discharge the 
rule. The parties to bear their own costs of the rule. 

Rule discharged. 


19 B. 809. 

APPELLATE CIVIL. 

Before Mr. Justice Farran and Mr. Justice Candy. 


Moro NaBATAN Joshi {Original Plaintiff), Appellant v. 

BaLAJI Baghunath and otheks {Original Defendants), Respondents.'^ 

[25th September, 1894.] 

himitaiion Act ( XV of ) , sch. II, arts. 140, WXand lii—Alienalion by a Hindu 

widow — 8 ubs/ 2 uent adoption by widiw ’■Suit by the adrp'tdsonio recover posses- 
sion—^Adverse possesiion—Adoplion^Iiights of adopUd ton. 

The ohildless widow of aseparated Hindu being io possession oi bis properly as 
his heir, alieDated it in the year 1668 Twenty years afiorwatds (13tb May, 1888) 
she adopted a sod, who in 1690 brought the present suit to recover tbe alienated 
property. 

£B10] Bold, that tbe suit was not barred by limitation. 

Per T arbAN. J. —Whether art. 140 or art. 144 of soh. Ilofof the Limitation 
Aot (XV of 1677) applied to iho eat>e, the suit was not barred ; (or if it fell under 
art. 140, tbe poBsessioa of tbe defendants adverse to the widow could not aSeot 
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Second appeal from the decision of R. S. Tipnis, Acting Assistant 
Judge of Thana, confirming the decree of Rao Saheb K. S. Bodas, Second 
Class Subordinate Judge of Mahad. 

Pandurang Raghunatb and Malhar Balaji were two separated 
cousins. Pandurang died, leaving a son Narayan, wbo died childless, 
leaving his widow Ramahai his heir. 

Malhar left him surviving two sons, Raghunatb and Krishnaji. 

In the year 1868, Narayan’s widow, Ramahai. who was in possession 
of her husband’s property (consisting of certain lands and a moiety of a 
house and a yard) alienated it to Raghunatb and Krishnaji. 

Twenty years afterwards, viz., on the 13th May. 1888, Ramahai 
adopted the plaintiff More, one of the sons of Krishnaji. He sued (No. 900 
of 1889) Kritihnaji and the sons of Raghunatb for redemption, alleging 
that the lands had only been mortgaged to them by Ramahai in the year 
1868. The defendants denied the mortgage and claimed the lands as 
their own. The mortgage-deed being unregistered was held not proved, 
and the suit was dismissed. 

The plaintiff thereupon in the year 1890 brought the present suit 
against the defendants, the sons of Raghunatb, to recover joint possession 
of a moiety of the house and yard and separate possession of half the lands, 
together with mesne profits of two years. The plaint alleged that the other 
half of the lands, which was in Krishnaji's possession, had been restored 
by him to the [ 811 ] plaintiff. He contended that Ramahai bad no right 
to alienate the property, which yielded sufficient income to provide for her 
maintenance. 

The defendants answered (inter alia) that since their father’s death, 
which took place about fifteen years before the institution of the suit, they 
bad been in possession of the property as owners ; that they were the sole 
owners of a part of the house and the court-yard ; that the other part was 
in the joint ownership of themselves and Krishnaji, and that assuming 
that Ramahai had transferred the property to Krishnaji and Raghunatb, 
tbe plaintiff was not entitled to succeed, they being the reversionary heirs 
of Ramabai’s deceased husband, Narayan Pandurang. 

The Subordinate Judge found (inter alia) that Ramahai had alienated 
the property in dispute, except the house and the yard, to defendants’ 
father and Krishnaji Malhar in 1868 ; that it was not proved that tbe 
alienation was made for any of tbe purposes which would justify a Hindu 
widow in alienating her husband’s property ; that Ramabai was the owner 
of tbe bouse and the yard in dispute ; that the claim to these was barred 
by the defendants’ adverse possession ; that the suit to recover pos* 
session of the rest of the property was not time-barred, and that the 


<1) 9 0. 934. (2) 11 0. 791; 


the plaintiff’s rights, and if it fell, as it seemed to do, under art. 144. tbe posses- 
sion of the defendants did not became adverse to the plaintiff until he became 
entitled to possession of the property upon bis adoption. 

Srinath v. Prosiinno (1) and Kokilmoni Dassia v. Ma7iick Chundra (2) followed. 

Per Candy, J. —The suit was governed by art. 144, under which the period 
of limitation b'-gan to run from tbe time when the possession of the defendanta 
became adverse to tbe plaintiff on his adoption in 1888. Assuming that the 
possession of the defendants was adverse to the widow, that fact did not affect the 
plaintiff, who did not derive his right to sue from or through her. 

[F., 33 B. 88 = 10 Bom. L R 1029 : 2 Bom. L R. 411; 25Ind. Cas. 692 = 16 M.L T. 
435=27 M.L.J 569; R..21 B 646 ;32 C- 165; 26 M. 143=12 M.L.J. 197 : 2 C.L. 
J. 87=9 C.W.N. 795; 8 C L.J. 512.] 
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AlS aiienatrto''^ f f property had been 

reieoted tb“. adoption. Ha, therefore, 

Tho P'amtiff appealed, and the defendants presented cross objections 
The Judge held that the defendants’ possession of the lan^s as well as 

t^he ^nlainHff-rl Ramabai. and, therefore 

Tho plaiotifif preferred a second appeal, 
the ^'\dvocate-General) with Vishnu K. Bkatavdekar appeared for 

ofln spA ^ (plaintiff) —The defendants obtained possession bv virtue 

The or J " ^'dow and not as tresnassers as found bv the j7dge 

The or ginal mortgage is not registered, and is. therefore, inadmissible but 

eoTal "thtr which contains a 

r8I2l unlr 1 ,.def®“dants had obtained the lands from Eamabai 

findings of hntruf r n alienation was, according to the 

invauf and the 1 T’ Purposes, and, therefore, 

to as the aaopted son is entitled to question it. Our 

the^dlte of ?he°'’l “T ® u adoption in 1888 and not on 

V JVo n„Io HI n mother-Snnaf;! 

n uXrTeito f ‘he LimVation let 

bai The r articles 13 the suit barred. As to art. 143. Rama- 

adverTe oo property, is still alive, and, therefore, there is no 

defenXts’ would begin to run when the 

defendants possession became adverse to us. Their possession became 

adverse to us when our adoption took place. The fact that tbe aliena- 

v kTa Carls'! .“j?. oannot affect our right-RnmpAaf Bai 
t ■ T Ginowa v. Bhimaji (4) ; Lakshman v. Radhabai (5) • 

Ktishnaji Janardhan v. Morbhat (G). ' ’ 

ants/^Tlf"^^ >‘‘i‘’- appeared for the respondents (defend- 

lands wJXu mortgage-deed is not an admission that the 

thfwidow possession is not that of an alienee of 

Supposing we held possession under the mortgage-deed that 

deed being unregistered, we acquired no title under it. Our ^essbn 

IeXn^t?v aT°* mortgage has been under a void deed, and has been eon- 

“‘® widow. Adverse possession is possession without 

s onTgafnl Adverse posses- 

Sion against a Hindu widow bars the remedy of a subsequently adopted 

-Ba^'v SSlgb “ ™yu'«i°uer 

‘’y “rt. 144 of sch. ir of the Limitation Act. The 
BQopiea son is not a reversioner and cannot claim under art. 141 of the 
sohedule-Starling on Limitation, [813] p. 239 (2nd Ed.) ; Aiarn Bhuval 
■ Faauddm (10) ; Uashmat Begum v. Mazhar Husain(ll) 

harn^ “ ^ competent to alienate with the consent of 

Wersioners. She can also alienate to them — Roikristo v 

Kis^n Geer v. Busgeet Boy (13) : Baj Bulllbh Sen v. 
Rooz (14); Shama Soonduree v. Skurut Chunder Datil^) 


(I) 9 0. 984. 
<6) 11 B. 609, 
(8)9 M. 944. 
(19) 8 W.B. 14. 


BX-69 


(2) 11 0. 791. 

(6) 13 B. 276. 

(9) 14 B. 817. 
(13J 14 W.R. 379. 


(4)9B. 68. 

(7) L. R. 42 Oh. 312. 

(11) W A. 343. 

(14) 6 0.44. (16) 8 W.R. 600. 
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At the time of tbe alienation, Ragbunath and Krisbnaii -were the next 
reversioners, and to them Ramabai conveyed the estate — Nobo Kiskore v. 

Barinatk ID- 

JUDGMENT. 

FarRAN, J. — The facts which give rise to this appeal are accurately 
stated in the judgnaent of my learned colleague. The Assistant Judge has 
found that the defendant’s possession of the lands, as well as of the house 
and yard, has been adverse to the widow, and that the suit of the adopted 
son to recover possession is barred as to both classes of property. Though 
it may be open to question whether his decision as to the defendants’ 
possession of tbe lands being adverse to the inheritance is correct in law, 

1 deal with the case upon the footing that there is no distinction to be 
taken between the two classes of property. 

As the cause of action of the widow to recover possession of the 
property accrued in 1868, only three years before the coming into force of 
Act IX of 1871, the case must be considered with reference to the provi- 
sions of that Act and of the Act (XV of 1877) at present in force. The 
rulings under Act XIV of 1859 cannot now be relied on. This is pointed 
out in Hutrinath v. Mohunt Mothoor (2), and indeed there is a marked 
difference between the wording of the old and of the new enactments. 
The case of Krishnaji v. Morbhat (3), in which the dates show that 
the cause of action had accrued more than twelve years before the 
coming into operation of Act IX of 1871, and which at first sight 
appears to be a ruling on the question of limitation raised in this case, 
is not for that reason an authority to guide us. The [814] possession 
of the defendant there had riuened into ownership before the Act 
of 1871 came into force, and the passing of that Act did not affect 
his title or revive the plaintiff’s right to sue — s. 2, and see Appasami v. 
Subramanya (4), This consideration must, I think, have been present to 
the minds of the Judges who decided Krishnaji y. Morbat, as they do not 
advert to the altered wording of the new Acts. 

We have first to consider what article in the schedule is to be applied. 
Article 141 of the Act of 1877 is not appUcnble, as tbe plaintiff 
entitled to possession of the property on his adoption, and not on the deat 
of Ramabai. who is still living. That. I think, is perfectly clear. As to 
art. 140. the plaintiff may perhaps in one sense be called a reversioner, the 
particular estate of the widow, on tbe f tilure of which he succeeds, being 
carved out of the fee-simple by operation of law and not by the grant of 
Narayan Pandurang. If he ought so to be regarded, he would fall wi^hm 
art 140; but as that article is certainly applicable to reversioners ot a 
different class, which (rather than the case of an adopted son) may he 
presumed to have been within the contemplation of the Legislature, id 
would be an unnecessary extension of the ordinary legal meaning o t a 
term reversioner to apply it to an adopted son. Moreover, the luU “eir 
succeeding after tbe widow’s death is treated in the Act not as a reversioner 

but as falling into a separate category. 

The case of an adopted son superseding the widow’s e^ate “J® 
adoption is. I am inclined to think, a casus omissus in arts. 140 
and must, therefore, fall under the provisions of art. 144. It is not, now- 
evor, necessary actually to decide this, for it does not, I think, ma e a 

(2) 20 I. A. 183. (9) 18 B. 276. (4) 16 I.A. 167 (169). 


(1) 10 C. 1102. 
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“■ ‘0 ‘he case, 

imitation does not run, as under the old law, from the time 

tl,e de anTn/h h“t from the date when the possession of 

the defendant becomes adverse to the plaintiff or (s. 3) to those from or 

and ?h^outh° his ad adopted son ol'ms “cm 

raiSl Tartl m W Tather-S*«„,nrfos.s v. Mmsamut 

il! 1 1 ^ JTJ '^ ■ hy such acts of the widow as 

Tna-tth^ ) ? 7® ,^‘f Stipulations to the contrary) such 

w7ulfh7I HH °f ‘he widow as they succeeding upon her death 

The A ^ ■ ’Bayne's Hindu Law, nara. 181 (5th Ed ) 

the nn. between him and other full heirs of the husband for 

the purpose 1 am considering seems to bo that his rights spring into 
existence the moment of his adoption and displace the rights of “he 

Jid '^7'® f*"® "“h‘a of other reversioners await the determination of 

son Tnd '''®" ‘*’® position of the adopted 

shL that th?r art 144 already referred to, appear to me to 

Show that the considerations applicable to possession adverse to a Hindu 

noiBrsi^"'“!, under art. 141 tho person entitled to 

possession on her death, ary Iso applicable to an adopted son supersed- 

un^der art T ’? I mean in the cases decided 

TstrlnJ ■ ‘i ^PP '®^® ® ‘® ‘>’8 O' ^u i’-'fopted son. H would be 
a strange anomaly if the right of a defendant to retain the property of a 

wh7h wrongfully wrested from his widow should doneud upon 

whether the husband is eventually succeeded after the widow by an 
adopted son or by a collateral heir. 

Calcutta has decided that under the present 
law possession adverse to a Hindu widow for twelve years, where slie has 

nart “ *0'“ 'O’" Pos'-ession on the 

^rt ot the heir succeeding upon her death— SnnotA v. ProHunno (2) 

5 Chandra (31 is to the same effect. The High Court 

at Allahabad has, however, ruled that where (at all events) the possession 
adverse holder is founded upon a title destructive alike of the 
eecace of the widow and of the person entitled to succeed uoon her death 
Cfte possession which is adverse to tho widow, if continued for the 

Buccecds her : (lhavdarnp v. Lachmaii 

•I ^ u at’ (5). In the Madras cases [816] 

cited by Mr. Starling in his work on Limitation (p. 214) the change in 
®ne law is not discussed. I thi-.k that we should follow the Calcutta 
aecisions to the extent above indicated, which is suflicient for the detormi- 
na ion of the present case. It is unnecessary now to consider what would 
e he result if the widow had not been in nosseesioo. These decisions 
we. 1 think, tacitly approved by the Privy Council in Uurnn'ith v. Alohinit 
0 oor ,SMpra), They are in accordance with the literal wording of the 
r 10 e under which they are decided, which can only be escaped from bv 
atr^oed process of judicial reasoning such as that adopted in 

ann 1 (6)* Moreover, this interpretation removes the 

nnol^lu previous law that a defendant in possession of land bv the 

authorised grant of a Hindu widow could be disolaced by the next full 
l»e.r on the death of a widow though he had held possession as owner for 


(1) 7 M.I.A. 169. 
U) 10 A. 466. 


<9J 9 0. 984. 

(5) 5 A. 639 (687^ 
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1894 moretibaD twelve years, while he could uot be so displaced if be bad gained 

SEP. 25. possession by force or fraud from tbe widow, or if, as in this case, (if the 

Assistant Judge is right) he entered under a grant from the widow-and 

Appel* omitted to register it. The suit, therefore, is not barred if the case falls 
LATE within art. 140 of the Act. If, as I think it does, it falls within art. 144, 

Civil. it is ®iso not barred, as the possession of the defendant did not become 

adverse to the plaintiff until the plaintiff became entitled to possession of 

19 B. 809. property upon his adoption. 

In coming to this conclusion I have fully considered the judgment in 
tbe Full Bench case of Radkabai v. Anantrav (l), but I do not think thafe 
this judgment in any way conflicts with it or with tbe decision in that 
case. 

Tbe alternative defence of the defendants as to the lands also fails, as 
they do not in fact allege, and cannot prove, an alienation in favour of the 
reversionary heirs. They have succeeded by their defence in the former 
suit in having made res judicata against them the only alienation which 
could have been presumed in their favour. I think, therefore, that it is 
not necessary for me to consider the effect of an alienation by a Hindu 
widow in favour of reversionary heirs as against the rights of a CSl?! 
subsequently adopted son. I would reverse tbe decrees of the Courts 
below and award the plaintiff possession of the lands and premises 
claimed in the plaint, with costs. Tbe mesne profits, if insisted on, can 
be ascertained in execution, being calculated during the three years before 
suit and until possession is given to the plaintiff. 

Candy, J. — The facts of this case are these. 

Ramabai, tbe childless widow of a separated Hindu, was in possession, 
in 1868, of certain propievty which had belonged to her deceased husband, 
viz : (a) share in a bouse and a yard ; (6) certain divided lands. 

Id 1868 that property passed into possession of her husband’s divided 
cousins, Ragbunatb and Krishnaji. 

In May, 1888. Ramabai adopted the plaintiff, the son of Krishnaji. 
Raghucath in tbe meanwhile bad died. 

In 1889 plaintiff in virtue of bis adoption sued Krishnaji and the 
sons of Raghunath to recover the lands, alleging a mortgage of them by 
Ramabai to Raghunath and Krishnaji in 1868, and offering to redeem the 
same. 

The sons of Raghunath pleaded (inter alia) that they had been in 
possession as owners for many years. One of the issues framed by the 
Subordinate Judge was — 

Whether the lands in suit are proved to have been given in mortgage 
to Raghunath and Krishnaji by Ramabai ? On this he found in the 
negative. ' 

A copy of an unregistered mortgage deed in Raghunath’a handwriting 
was sought to be put in' ; but this was rejected, it being admitted that 
registration of the original deed was compulsory. There being no such 
evidence unconnected with the alleged mortgage deed as could afford basis 
for the conclusion that defendants held as mortgagees, the claim was 
rejected with costs (31st January, 1890). 

Plaintiff then filed . the present suit (No. 294 of 1890) against the 
sons of Raghunath for possession of the share of the bouse and yard and 
of half the lands, allegihg that Krishnaji had given up the half of the lands 
which had been in his possession [818] and that as Ramabai had no right 


T 
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(1) 9 B. 198. 
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to alienate the property, he as adopted son was entitled to recover 

P0SS69810Q • 

The Suboidinats Judge found (inicr uKa) that the lands bad been 
fustUv but not for any purposes which would 

barred by limitation, but must be dismissed, the alienees at the time being 

bi‘,X”r' "" “• '“'■ "> 

fi. 1 appealed to the District Court. The Assistant Judge found 

tha . the claim to both items of property was barred by defendants’ adverse 
possession there being in his opinion no alienation by the widow. 

llaintiff has now made a second appeal to this Court ; and the only 
points argued before us were the question of limitation, and the question 
whether defendants being in 1868 the reversionary heirs could on the 

ground resist the plaintiffs claim. 

On the question of limitation I understood the learned Advocate 
General for plaintid to rely on fc^o points : — 

^ (a) The statemoni of the Assistant Judge that ‘‘ defendants entered 

into possession (of the lands) by virtue of an alleged mortgage-deed.” 
to) Article 141 of the Limitation Act is applicable. 

Neither point is. in my opinion, in favour of plaintiff. 

f .U . ® could nob mean that defendants are mortgagees 

Of tbe lands. As he pointed out, it is res judicata that they are not morb- 
gagees. Article 141 of Act XV of lb77 is certainly not in express terms 
applicable; for it refers bo a particular class of suit brought by a person 
entitled to possession of property on the death of a female. Here plaintiff 
sues as the adopted son ofNarayan, Ramabai’s husband. He is entitled 
to possession, if at all, now, not at the death of any female. 

I appeared for defendants, that the article 

Of the Limitation Act to be applied is art. 144. and according to that 
article the claim is not barred. For in the case of suits under that article 
the period of limitation begins to run from the time when tbe possession of 
the defendants becomes adverse to [819] the plaintiff. Here the possession 
01 aefendants could nob have been adverse to plaintiff till his status as 
adopted son of Narayan commenced in May. 1888. Assuming that the 
posaesBiOD, held by the sons of Raghunatb, both of the lands as well as of 
the house yard, was adverse to Ramabai, tbat fact does not affect 
plaintiff. He does nob derive bis right to sue from or through Ramabai 
18 . d. Act XV of 1877). She was merely the performer of a certain cere- 
monial which gave validity to his adoption. No doubt the position may 
he a^nomalous (the Calcutta High Court pointed out as startling an anomaly 

M ^ widow and reversioners, see Hurrinatk v. Mohunt 

otnoor(i}) ; and there is a reoorted case which at hrst sight seems directly 

proposed of art. 144. It is Krisknaji v. 
morofint (2). But in that case, though art. 144 of Act XV of 1877 was 

fw**/ li!*° quoted, and it was expressly taken for granted 

ac If the defendant bad held adversely to the widow for twelve years 
500 suit would not be maintainable. Whether this would be true' 

property bad never reached the widow's bands, and she 
®nu8 had never been disposeessed. need nob now be considered. But in the 

quoted, possession had passed from the 
widow to tbe defendant ; and it is clear tbat if the possession adverse to 


(1) ao i.A. lea (w;. 


(2) 13 B 370. 
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tbe widow is not necessarily a bar to the subsequently adopted son, then 
there is no objection to the claim of the latter on tbe score of limitation. 
It is unnecessary to consider the numerous cognate cases which have 
arisen in reference to arts. 140. 141 of the Limitation Act. As said before, 
the present suit cannot be brought within the terms of those articles. An 
adopted son. as such, suing for present possession of bis father’s estate, is 
not a remainder man, or reversioner, or devisee, nor is he one who is 
entitled to possession of that estate on the death of a female. 

No doubc tbe widow may be regarded as having committed suicide, 
(so to spe<jk) by adopting a son to her husband, and thus destroying her 
widow’s estate ; and in this view the adopted son holds an analogous posi- 
tion to that of a claimant who is entitled to possession on tbe death of a 
female (art. 141). By [820] that analogy he would not be barred in the 
present case, notwithstanding that Kamabai’s right of action may be barred 
by twelve years’ adverse possession. That was the question referred to 
the Full Bench in Srinath v. Prosiinno (1), and decided in favour of tbe 
claimant. But as already remarked, I think that we are not entitled to 
apply art. 141. We must, therefore, fall back on art. 144. In such a 
claim made by an adopted son to recover his father’s estate, if that estate 
has come into the bands of his father’s widow, and has subsequently goue 
out of her possession, and if there has been no final judgment against her 
in a suit brought by her to recover tbe property, then primn facie the only 
plea which tbe defendant in possession can raise, (supposing tbe son is 
suing within twelve years of his adoption) is that tbe widow parted with 
tbe property for necessary purposes. That plea cannot be raised in the 
present case by tbe sons of Ragbunath. They deny any alienation by the 
widow at all. 

But it is contended on the authority of Bajkristo v. Kishoree (2), that 
as Ragbunath and Krishnaji were in 1868 the next reversioners, any act or 
omission of the widow in 1868 by which the property passed to Ragbunath 
and Krishnaji cannot be questioned by the subsequently adopted son. 
Reference was also made to the case of Nobokishore v. Harinoth (3). But 
in the former case what was decided was that a sale by a widow with th© 
consent of all legal heirs at tbe time existing, ratified by solemn decrees 
of legal tribunals, delivered in oases wholly contested up to the highest 
Court of appeal, was binding upon the son adopted by the widow after 
thirty years. That is not the case here. In the latter case it was held that 
tbe relinquishment by a Hindu widow of her estate to the next male heir of 
her husband is valid, and that she can alienate it merely with bis consent 
without any legal necessity. But here defendants, tbe sons of Ragbunath, 
do not plead relinquishment or sale by the widow. 

From the remarks of the Subordinate Judge in bis judgment in the 
suit of 1889 between the same parties it would seem that if defendants had 
pleaded a conveyance by the widow, nominally [821] a mortgage, but 
really intended to convey the whole estate to the next heirs, there 
would have been some ground for holding that this is what was intended 
in 1868. But that is just what the defendants cannot now plead. They 
assert that they are trespassers. As such they must give way to the 
superior claims of tbe adopted son. Under this view the decision of the 
lower Courts must be reversed, and the plaintiff s claim to possession 
decreed, the claim as to profits being determined in execution. 

Decree reversed. 


(1)9 0.934. 


(2) 3 W.R. 14. 
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Before Mr. Justice Ranade and Mr. Justice Fulton. 


Manchharam {Original Opponent), Appellant v. Kalidas AND 
ANOIKER {Original Applicants), Respondents."^ [25th September, 1894.] 

Res ]\i^\o?,tA—Esto-ppel‘-Fraud~Judgment obtamed by fraud— Not conclusive inter 
V^Titi—SuccessionCertificaU Act (VII of \QQQ), s. 18, els. (b) and (c)— Revoca- 
tion of certificate. 


One Puoja died in 1889, leaving behind him bis daughter Mahali, Punja, it 
was alleged, had made a will appointing Kalidas and Kasandas as bis executors. 
The executors applied for a certificate under the Succession Certificate Act VII 
of 1889 to recover adebt due to the deceased’s esfala from one Motir.am. Mahali 
opposed this application, and claimed the certificate for herself by a separate 
application. The District Judge rejected Mabali’s application, and issued a 
certificate to the executors ou ilth September, 1892. 

In the meantime, one Manchharam obtained a decree against Mahali as legal 
representative of Puoja, and in execution bought Punja’s right, tide and interest 
in the debt due from Motiram. On 12th September, 189'2, Manchharam applied 
tor a oertificafe under Act VTI of 1889 to recover this debt. The District Judge 
rejected this application. Manchharam appealed to the High Court. To ibis 
appeal the executors were made parties at their own request. The High Court 
reversed Ihe District Judge’s oider and remanded the case for disposal on the 
merits. Upon the remand the executors did not appear before the District Judge 
to contest Manchharam’s application, and the District Judge granted him a 
certificate. Thereupon he applied for revocation of the ceriificate previously 
granted to the executors ; and the executors in Iheir turn applied for a 
revocation of the certificate grauted to him. Tbo District Judge revoked 
Manchhacam’s certificate on the ground that he had fraudulently concealed 
from the Court the previou.s grant of a certificate to the executors. 

[822] Against this order Manchharam appealed to the High Court, contending 
(inter a/ia)that tbo executors not having resisted bis application fora certificate 
after tbe case had been remanded by the High Court, were estopped, on the 
principle of res judicata, from applying for a revocation of the certificate 
granted to him. 


Held, that the executors were not estopped. The executors having spplied to be 
made parties to the appeal proceediogH, were bound to appear in the Court below, 
and their failure to do so disabled them from pleading objectious, such as the 
'collusive character of the decroo and Mabali’s want of tiilo, but it did not operate 
' as ffs judicata, erpecially when there was reason to suspect fraud on tbe part of 
I Manchharam. Tbe order obtained by him could not have tbe clleot of r^s 
, judteafa, unless tbe executors being called oo to- dispute it, bad failed to do so. 

A party to a proceeding is never disabled from showing that a judgment or 
order has been obtained by the adverse party by fraud. 

Held, also, that tbe District Judge bad a right, under s. 13, els. (6) nr (e) , of Act 
;VII of 1889, to revoke tbe ceriificate he bad grauted under mistake of fact to 
Manchharam. 


[Appr.. 27 0. 11-3C.W.N. 660] 
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Appeal from the orders of J. B. Alcock, District Judge of Surat, 
in miscellaneous applications Nos. 24 and 27 of 1893 under Act VII 
of 1889. 

Tbe facts of tbe case are fully stated in the judgment of Banade, J., 
ftod also in the head-note. 

Ooverdhan M. Tripathi, for appellant Manchharam. Tbe executors 
of Panja's will are estopped from applying to revoke Manobbaram's 
oerbifioato under Act VII of 1889, They were parties to the proceedings 
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which he had instituted to obtain a certificate. When the High Court 
remanded the case to the District Judge for disposal on the merits, it 
was their duty to appear, and resist the grant to him on every ground 
that was open to them. Not having done that, it is not ooen to them to 
take any objections now. The matter is res judicata — Ktshan Sahai v. 
Aladad Khan (1); Ahmedbhoy Hubihbhoy v. Vulleebhoy Cas7imbhoy (2); 
Ramlal v. Chhab Nath (3) ; Ram Kirpal v. Rup Kuari (4). 

Motilal M. Mimski, for respondent, — The principle of res judicata 
does not apply to this case. And even if it did, it is always open to a 
party to a judicial proceeding to show that a judgment or order passed 
against him was obtained by fraud — Ahmedbhoy [823] Hubihbhoy v. 
Vulleebhoy, Sheik Budan v. Ramchandra (5). In the present case we contend 
that the appellant fraudulently concealed the fact of a previous grant of a 
certificate under Act VII of 1889 to the executors from the Court. If 
this fact had been brought to the notice of the Court, no certificate would 
have been issued to him. 


JUDGMENT. 

Ranade, J. — The certificate proceedings, in respect of which these 
appeals were preferred, have already come four times before this Court, 
and there have been three remands to the lower Court for final decision 
on the merits. The facts of the case are simple, though they have been 
somewhat complicated by reason of the various stages through which 
this litigation has passed since its first commencement in 1890. 

One Punja Jagjiwan died on 15th November, 1889, leaving behind 
him his daughter, Mahali, as his heir. He, it is alleged, made a will on 
4tb November, 1889, appointing Ealidas and Kasandas as his executors. 
These executors applied for a certificate under Act VII of 1889 to recover 
a debt of more than 1,000 Rs. due from one Motiram to Punja’s estate. 
Mahali opposed this application, and claimed the certificate for herself in 
a separate application. The District Judge refused both applications. 
Thereupon the executors and Mahali both appealed to the High Court, 
which Court reversed the order of the District Judge, and remanded 
the case back for inquiry on the merits — Bai Mahali v, Kalidas Fakir- 
chand (6). 

The District Judge, in this remand inquiry again, rejected the execu- 
tors’ application, on the ground that they were bound to takeout probate 
of the will. Bai Mahali thereupon withdrew her separate application. 
The executors again appealed, aud the High Court reversed the order of 
the District Judge in January, 1892, and held that the executors were 
not bound to takeout probate — Kalidas Fakirchand v. Bai Mo.hali{7)» 
The case was accordingly again remanded to the District Court. 

In the third inquiry, the District Judge granted the executors’ 
application for a certificate on 14tb September, 1892, and at the 
[824] same time rejected Bai Mahali’s anplication, which apparently had 
been renewed after the second remand. Bai Mahali appealed to the 
High Court, but her appeal was dismissed. 

On 12th September, 1892, Manchharam, claiming to be auction- 
purchaser of the right, title, and interest of Punja in the debt due from 
Motiram, applied in his own name for a certificate under Act VII of 1889. 


(1) 11 A. 64. (2» 6 B. 703. (3) 12 A. 578. <4) 6 A. 269. 

(6) 11 B. 637 (640). (6) P. J. (1091), p. 13. (7) 16 B. 712. 
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Manohbaram had bought Panja'a right, title, aud iutereat on 23rd August 

iftQO cl ^ obtained on Ist March, 

1892 against Punja’s estate represented by Bai 
blahali The executors were not parties to these proceedings, and their 
application to have the judgment-creditor’s attachment raised was 
disallowed. Manchharam’s apnlioation to be made a party to the certi- 
hcate proceedings, commenced by the executors in 1890, was also rejected 

by the District Judge, and Manchharam did not apnea! from that order 
01 rejection. 


nf 1 Jh f K ^^^30 refused Maochharam’s separate aprlicafcion 

of 12th September, 1892. Manchharam thereupon appealed, and this 
Court reversed the District Judge’s order, and remanded the case back a 

V ^ nth ApriM 893 — il/ar.c/iWaw 

V. ±fai Mahalz (1), In these appeal proceedings the executors were made 
parties at their own request. 

When the case went back to the lower Court, Manchharam’s apcli- 
oation was granted by the District Judge, and a certificate was ordered to 
be issued to Manchharam for the recovery of the sslf-same debt for which 
tne executors had obtained their own certificate on 14th September 1892 

Ibe executors did not appear, aud were not made parties in this Mauoh- 
naram 8 application in the District Court. 

( executors applied to the District Judge for a revocation 

ol Manobharam’s certificate and Manchharam made a separate apnlication 
tor a revocation of the executors’ certificate. Both these amdioations 
were disposed of together by the District Judge who revoked Manchha- 
ram s certificate, on the ground [825] that Manchharam bad concealed 

rrom the Court the fact of the previous grant of the certificate to the 
executors. 


The present appeals have been preferred by Manchharam from the 
order granting the executors’ application for the revocation of his certifi- 
cate, and the order rejecting his application for the revocation of the 
executors certificate. 

Mr Motilal, for the executors, urged a preliminary objection that 
no ^PPeal Jay from an order refusing to revoke a certificate. He con- 
tended that 8. 19 only contemplated appeals from orders granting, or 
refusing, or revoking a certificate. We do not think there is much 
lorce in this objection. Manchharam had clearly a right to appeal 
against the order revoking his certificate, and the order refusing to 
revoke the executors’ certificate was in fact the E-ame order with a 
diHereot application. Moreover, the section clearly reserves the ravisional 
powe^ of this Court as eupplementing its appellate jurisdiction. 

Mr. Goverdhanram, pleader for Manchharam, urged that as the 
executors bad not, after asking to be made parties in the appeal proceed- 

in the High Court, taken care to appear as parties in the District 
ourt after the third remand, they had no right to apply for a revocation 
1 -*/ • He also contended that the principle of res jwheata 

a case. He relied upon the ruling in Ktshan Sakai v. 

. “ . (2) in support of his first contention, and in respect of the 

exMnsion of the principle of rfis jwdtcaU, he cited Ahmedbkoy Buhthhhov 

(4), Ram Kirpal v 

nttart f6). There can be no doubt that the executors, having applied 
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of their own accord to be made parties in the appeal proceedings, were 
bound to appear in the Court below, and that their failure to do so 
certainly shuts them out from pleading objections such as the collusive 
character of the decree, and Mahali’s want of title to represent the estate, 
which might have been urged by them in the previous proceedings. "While 
it is absolutely certain that if the executors had appeared in the District 
Court, that Court would not have granted the certificate [826] to 
Manchharam, their failure to do so did not operate as a res judicata, 
Gspecia'ly where, as in this case, there was reason to suspect fraud on 
the part of Manchharam. Section 13 is no doubt not exhaustive of the 
effects of the principle of res judicata, but under s. 44 of the Evidence Act, 
as stated by Latham, J., a party to a proceeding is never disabled from 
showing that a judgment or order has been obtained by the adverse party 
by fraud — Ahmedbhoy H^ibihhhorj v. Vulleebhoy Casumbhoy (1). To the 
same effect is the qualification noticed by West, J., in Sheik Budan v. 
Ramchandra (2). The order obtained by Manchharam could not possibly 
have the effect of res judicata, unless the executors, being called on to 
dispute its validity, had failed to do so. The two Allahabad decisions are 
clearly distinguished from the present case in that there was no allegation 
of fraud or intentional concealment. The Certificate Act in s. 18 expressly 
empowers the District Court to revoke a certificate obtained fraudulently, 
or by the concealment of some material fact, or where, as in this case, an 
order had been previously made by a competeot Court with respect to the 
same debts. The District Judge, therefore, had a right under these els. {b) 
or (c) to levoke the certificate he had granted under a mistake of fact to 
Manchharam. Such revocations of the Court’s own motion have to be 
made in certain cases where a minor obtains a certificate on a representa- 
tion that he is of full age, or an executor obtains probate of the will of a 
living person. As a general rule, however, the Court must be moved by 
the parties interested in the revocation to exercise its authority. 

Quite apart from the complications introduced by the previous proceed- 
ings, there can ho no doubt that when both Manchharam and the executors 
sought to revoke each other’s certificate, the lower Court exercised a wise 
discretion in revoking Manchharam's certificate. It was granted long 
after the executors’ certificate was granted. In fact, it was applied for only 
two days before the order granting the executors’ certificate had been 
passed, and after Mahali had disputed their right for two ye^s. Manch- 
haram knew the fact, for he applied to be made a party to [827] 
proceedings. His application was rejected on 12bh September. 1892, 
and ho did not appeal from that order. Manchharam claims only under an 
auction sale held in execution of an ex parie decree against Mahali, whose 
contention in respect of the validity of her father s will bad been negative 
in both Courts. The judgment-creditor should, under the circumstances, 
have made the executors parties, as they, and not Mahali, represented the 
estate of the testator — Shaik Musa v. Shaik Essa (3) ; Subhanna v. 
Venkatakrishnan (4) ; Baswantapa v. Ranu (5). The record of the case 
shows that the executors, though they have not proved the will, have 
entered upon the charge of the estate, and have paid the funeral expenses 
of Punjabhai, Under all these circumstances, there can be no comparison 
between the title of the executors under the will, and of t^he 
purchaser at a sale held under a decree against Mahali. who had failed t 


(1) 6 B. 703 (716). (2) 11 B. 537 (540). (3) 8 B. 24I. 

(4J 11 M, 408. (5) 9 B. «6. 
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imp^ch the tifcio of the exeeufcorg. We accordingly confirm the orders of 
the District Judge ; and reject both appeals. Tne appellant must bear his 
own costs and pay the costs of the executors. 

i-u fully concur with my learned colleague in thinking 

that these appeals must be dismissed. No sufficient reason was shown for 
the revocation of the certificate granted to the executors, as in the applica- 
tion made by Manchharam it was not alleged that the will on which the 

executors based their title was invalid. As regards the revocation of 
Manchharam 's certificate, I think it was justified, because the certificate 
had been granted by the Court in ignorance of tbe fact that a previous one 
had been issued to the executors in respect of the same debt. 

Order confirmed. 


19 B. 828. 

[828] APPELLATE CIVIL. 

Before "Mr, Justice Jardtne and Mr, Justice Ranade, 


Tuljabam (Original Plaintiff), Appellant v. Bamanji KHARShDJl 
(Original Defendant), Respondent.* (■26th September, 1894.] 

l'ndi<m Succession Act (K of 1865), 1903— i>ei(cr3 o/ adfninistration to the estate of a 
deceased Pnrsi—liiglu of suit—Mamlatdar's order—Suii to set aside the order-- 
Born. Act III of Ibid, s. 18. 


No suit will lie to act aside an order validly passed by a Matolatdar under 
Bombay Act III of 1876, though such an order may be superseded bv a decree of a 
Civil Court. ^ f / 


^ The land in dispute belonged originally to a Parei named Dadabbai, wbo died 
intestate. After hie death, one of his brothers without taking out letters of 
administration sold tbe land to the plainliS. The defendant claimed a right of 
way over this land, alleging that it was public land. He obtained an injunction 
from the Mamlatdar’s Court, restrainrng the plainliSfrom obstruciinc his alleged 
right of ,way. Thereupon tbe plaintiff filed a suit to set aside the Maralatdar’s 
order, and for a declaration that bo was owner of the land, and that defendant 
had no right of way over it. Both the lower Courts rej.--«‘t€d the plaiotiff’s claim 
on tbe ground that under e. 190 of the Succession Ad |X of 1865) plaintiff could 
not establish bis right to tbe land in the absence of letters of administration to 
the estate of Dadabbai, the original owner. 

.ffeW. reversing the decrees, that s. 190 of Act X of 1865 did not apply. Nei- 
ther the plaintiff nor the defendant relied as tbe basis of h»8 right on tbe previous 
title of Dadabbai. There was no question of administration. 

Held, also, that a person sued as a trespasser cannot, without proof of his own 
tight, oust an apparent owner by pointing out some defect in the title of the latter. 


Second appeal from the decisioo of J. B. Alcock, District Judge of 
Burab, id appeal No. 60 of 1892. 

A Pars! named Dadabbai Pestonji died intestate, leaving a brother 
named Dosabbai and other near relations. 

No letters of administration were taken out to the deceased’s 
oEfcate by any of his heirs. 

Certain land which had belonged bo the deceased was subsequently 
■old by Dosabhai to the plaintiff. 

. defendant asserted a right of way over it and obtained an in- 

jnnotion in tbe Mamlatdar’s Court, restraining tbe plaintifi from 
obstmobing him in tbe enjoyment of bis alleged right. 
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[829] Thereupon the plaintiff filed the present suit to have the 
Mamlatdar’s order set aside, and for a declaration that the land belonged 
to him and that the defendant had no right of way over it. 

The defendant denied the ownership of the plaintiff and of his vendor. 
He alleged that the land was public land ; and that he had acquired a 
right of way over it by more than forty years’ user. 

The Subordinate Judge dismissed the suit on the preliminary point 
that the plaintiff could not establish his right to the land in the 
absence of letters of administration to the estate of the deceased Dadabhai 
Pestonji. to whom the land originally belonged. 

The decision was upheld, on appeal, by the District Judge, whose 
judgment was as follows. 

Section 190 of the Indian Succession Act (X of 1865) provides that 
no right fo any part of the properly of a deceased intestate can be esta- 
blished in any Court of justice unless letters of administration have been 
granted by a Court of competent jurisdiction. The fact that plaintiff does 
not claim any right over the land as the deceased owner’s heir, but only 
by purchase from a person who claims to be the heir, makes no difference. 
If Dosabhai cannot establish his claim, no more can the person to whom 
Dosabhai sells it,” 

Against this decision the plaintiff preferred a second appeal to the 
High Court. 

Goverdhan M. Tripathi, for appellant (plaintiff) : — Section 190 of the 
Indian Succession Act does not apply. The plaintiff derives bis title not 
from the deceased Dadabbai, but from his brother Dosabbai, who sold the 
land. The plaintiff was in possession until ousted by the defendant, who 
is a mere trespasser. Section 190 was intended to give protection to 
heirs and debtors of a deceased person. 

Ganpat Sadashiv Bao, for respondent. — Section 190 of Act X of 1865 
is wide enough to cover a case like this. If the plaintiff’s vendor Dosa- 
bhai could not sne to establish bis title to the land in suit without taking 
out letters of administration to Dadabhai’s estate, much less can the 
plaintiff sue. Refers to Haji Mahomed [830] Mitha v. Musaji Bsaji (l); 
Framji Dorabji Ghasxoalla v. Adarji (2) ; Sxikh Nandan v. Bennick (3). 


JUDGMENT. 

Jardine, J. — In a suit brought by the defendant in the Court of the 
Mamlatdar he obtained against the plaintiff an order affirming bis right to 
the user of the land which the plaintiff now claims as his own. 

Among other reliefs in this suit the plaintiff prayed that the order of 
the Mamlatdar be set aside. We are of opinion that this prayer was 
rightly refused. A suit for that purpose is not contemplated by s. 18 of 
Bombay Act III of 1876. The order of the Mamlatdar, properly made, is 
good and valid, and is not to be set aside, though it may be superseded by 
a decree of a Civil Court. 

The Courts below have found that the land in suit once belonged to 
one Dadabbai, whose broiber Dosabhai, after Dadabhai died intestate, sold 
it in 1889 to the plaintiff. The District Court has recorded no finding s 
to Dosabbai’s title. The Subordinate Judge remarks : “ While Dosabhai’a 
brothers are alive, they might yet come forward and dispute Dosabhai a 
title and right to sell the land. His story of the oral devise or gift to hina 
(it is not clear which it was) might be true : but in proof of it there is the 


(1) 15 B. 667 (669). 
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fact, and the Subordinate Judge has, like the District Judge, based his 

TWllr taking out letters of administration to 

Mnio^h^stiBI'^B°B°* authority) his vendee 

cannot establish his right as against the defendant. 

This inference cannot, however, be drawn in the absence of a finding of 

the d“pl B Bn® Dosahhai under a gift before 

the death of Dadabhai. lu is only after a finding in the negative that 

S. 190 can have any application to this case. 

[831] The more important question is, whether a parson sued as a 
trespasser can without proof of his own right oust an apparent owner by 
pointing out some defect m the title of the latter, viz., that the property once 
belonged to a person who died intestate and was sold to the apparent 
owner by a relation who administered the estate without getting letters of 
administration No case interpreting s. 190 in this fasbion has been 
oited. Some reliance was placed on Baji Mahomed v. Musaji (1). But the 
question there was, whether the plaintiff bad failed to show the defendant 
a good title, and the judgment only deals with s. 187. which along with 
B. 179 is treated by Sir C. Sargent in Shaik Moosa v. Shaik Essa (2) as 
merely stating the rules of English law. In the absence of any authority 
we see no reason for upholding the very extended view of s. 190 taken by 
tbe Courts below It appears to be the negative complement of wbat 
rights are declared positively in s. 242. The words of s. 190 do not apply 
to the present pleadings. Neither party relies as the basis of his own right 
on a previous title m a person who was owner when be died intestate 
xnere IS no question about administration ; nor can the result of this suit 
prejudice the rights of any heirs who may possibly exist. 

The Court, therefore, confirms so much of the decree as refuses the 

prayer to set aside the order of the Court of the Mamlatdar ; and in 

otner respects reverses the decrees of both the lower Courts and remands 

the cause to the District Court for a re hearing of the appeal ; costs of 

boon appeals on the present respondent ; costs of the suit to be allotted on 
passing new decree. 

Decree reversed and case remayided. 


19 B. 832. 

[832] APPELLATE CIVIL. 

Before Mr, Justice Jardine and Mr. Justice Banade. 


Pathan AUkhan Badlukhan {Original Applicant), Appellant v. 
Bai Panibai {Original Opponent), Respondent.* 

[26tb September, 1894.] 

fardj* Acf(FI/Io/ 1890)-Cerii^a(fi o/ guardianship-Gu^rdian 

Appomtsd under a will-Necesaity of probate, 

nJi}* uot iooumbent on a pergon, who hag been appointed guardian of a minor 

SSfi***.* probate as a condition precedent to his obtaioinf m 

osrtifloate of gnardianghip under Act VIII of 1890. oowiomg a 
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Appeal from bbe decision of Gilmour McCorkell, Disbriofc Judge of 
Abmedabad, in miscellaneous applicabion No. 124 of 1893, under Act 
VIII of 1890. 

The applicant prayed fora certificate of guardiaoship under Act VIII 
of 1890. alleging bbat be had beon appointed a guardian of the person as 
well as of bbe property of the minors under the will of their deceased step- 
mother. 

The District Judge rejected this application, holding that as there 
had been a special appointment of a guardian under a will, the applicant 
was bound to take out probate of the will, without which the certificate 
of guardianship could not be granted. 

The applicant thereupon appealed to the High Court, contending 
that it was not incumbent on him to apply for probate. 

Goverdhan M. Tripathi, for appellant. 

Ganpat Sadashiv Bao, for respondent. 

The following authorities were cited in argument : — Lakshman v. 
Jamalbibi (l), Lak&kman v. Abdul (2), Parvatibai v. Hariboa (3), Bhdg- 
vansang v. Bechardas (4) and Shaik Moosa v. Shaik Essa (5). 


JUDGMENT. 

Jardine, J. — The District Judge refused to give the appellant a 
certificate of guardianship, under Act VIII of 1890, holding that as he 
pleaded an appointment as guardian under the will of the deceased step- 
mother of the minors, and as ha had not taken out probate, the relief 
should be refused. 

No words of Act VIII of 1890 lay down such a rule : and we do not 
think the Legislature intended to alter the earlier law in this matter. 
See Act XX of 1864, as interpreted in Lakshman v. Jamalbibi (1), Laksh- 
man V. Abdul (2), Parvatibai v. Hariboa (3). See also Bhagvansang v. 
Bechardas (4) and Shaik Moosa v. Shaik Essa (5). We are, therefore, of 
opinion that it was not a condition precedent of relief that the appellant 
should take out probate. 

On this point no contention has been raised by Mr. Ganpatrav, who 
appears for the respondents and supports the decree on another ground, 
appertaining to the merits, which have not been inquired into. 

The Court reverses the order of the District Judge and remands the 
cause for inquiry and decision according to law. Costs on the respond* 
onts. 

Order reversed. 


(9) P.J. (18751. p. 151. (3) P.J. (1888). p. 351. 

(6) 8B. 241 (254, 255). 


(1) P.J. (1875), p. 150. 
(4) 6 B. 73. 
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* ORIGINAL CIVIL. 

Before the Honourable Qhief Justice Farran, and Mr. Justice Starling. 


Shais Husain {Original Defendant), Appellant v. Govaedhandas 
PaRMAnandas {Original Plaintiff), Bespondent.* 

[i26th July, 1895 ] 

* 

Landlord and Unant^Ejcctnunt^Tenurc'-Plea by defendant that he held the land by 
Fazevdari tenure for building purpozes^Permission to build— Counterporte of leases 
produced by landlord - Execution of counterpart dented by defendant— Ancient docu^ 
mtnts — Claim of tenant to compensation for buildings erected bp him* 

In a suit for ejectment brought in 1894 the defeodaot contended that he held 
the land on permanent Fazendari tenure, and produced a document, dated 
1848, by which his predeceasor was given permission to build upon the land. The 
plaintiS (landlord), however, produced the counterparts ol a subsequent lease to 
the same tenant (defendant’s predecessor), dated 1851, which created a monthly 
tenancy, and of a latter one to the defendant himself, dated 1859, creating a 
yearly tenancy determinable on a month’s notice, under which provision this 
suit was brought. The defendant denied that he bad executed this document, 
and contended that it was not proved. The lower Court held that these docu- 
ments were admissible as ancient documents, and relying upon them passed a 
deoree for the plaintiff. On appeal, 

Eeli, oonfirmiog the decree, that having regard to the ciroumstances, the 
documents must be held proved, and the plaintifi was entitled to recover posses- 
sion of the land. 

A tenant of land demised to him cannot on the termination of his tenancy 
claim oompensation for buildings erected by him. 

[P., 6 O.W.N. 134 ; R., 22 B. 1 ; 27 M. 211 (218) = 14 M.L.J, 25 ; 11 Ind. Cas. 745 = 
2LM.r,.J. 991 = 10 M.L.T. 193 ; 82 P R. 1902=110 P.L.R. 1902-3 

Appeal by the defendant against a decree passed in favour of the 
plaintiff by Parsons, J., dated 15th January, 1894. 

Suit in ejectment. The plaintiffs were the executors of the will of 
one Parmaoaodas Jivandas. 

The plaint set forth that by various assignments the said Parmanandas 
Jivandas became tbe assignee of a certain lease, dated [2] the let October, 
1794, whereby the Bast India Company leased to one W. H. Blackford, 
bis heirs, executors, administrators and assigns, a certain portion of the 
land known by the name of Bbandarwara Hill for a term of ninety-nine 
years, with a covenant of renewal; that tbe defendant was a yearly tenant 
of a part of the said demised land under a lease dated lat January, 1859, 
made to him by one Ganji Cbatur, the predecessor in title of tbe said 
Parmanandas, at a rent of Bs. 20 per annum, which said lease contained 
a oovenabt by tbe defendant to quit and deliver up possession at any time 
on one month’s notice in writing ; that tbe plaintiffs on the 22ad 
SepfceioW. 1801, gave the defendant notice to quit, but the defendant had 
not replied to the notice and bad refused to give up poseeBsion. 



* Suit No. 18 ot 1894. 
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Afc the hearing the plaintiff produced a counterpart (Ex. G) of a lease 
dated 13th October, 1851, granted by Ganji Ghatur to one Ab Julia Shaik 
Ismail (defendant’s uncle and predecessor). Tbis lease created a monthly 
tenancy as long as the rent was paid, determinablfe, however, by the 
landlord on a month’s notice. It was not assignable. The only 
difference between that lease and the one sued on was that the latter 

created a yearly, and not a monthly, tenancy. 

In his written statement the defendant denied that he held as yearly 
tenant, and alleged that the land in question had originally been let fftr 
building purposes to his predecessor on Fazendari tenure at a small quit- 
rent, and he submitted that he was entitled to hold the land subject only 
to the payment of such rent. 

The defendant in his evidence said that his uncle Abdulla got 
possession of the land in 1848 under the following document (No. l) 
which, be contended, showed that Abdulla was a perpetual Fazendari 
tenant of the land : — 

22nd May 1848. 

“ This is to certify that Abdulla Shaik Ismail has our permission to 
build his house upon our ground, oart of Bhandarwara Hill, in Mazagon 
No. 19, of ground rent from which he pay to us. 

D. AND M. Pestonji.’* 


The lower Court (Parsons, J.) passed a decree for the plaintiffs, 

relying on the leases Exs. G and H. 

[3j The defendant appealed, and in appeal alleged that he had erected 
buildings on the land at his own expense and with the written permission 
of the plaintiffs’ predecessor in title, and he conteoded (inter alia) that in 
any case the plaintiffs wei'e only entitled to possession of the land and 
not of such buildings. He further contended that be ought to be 
allowed reasonable compensation for the said buildings, or be allowed to 
remove them before delivering possession of the land. 

Rudra and Settlur, for the appellant (defendant). — The alleged lease 
is not proved — Uagrakani Chowdhry v. Hurro Ckunder Shickdar (1) Sari 
Chintaman Dikshit v. Moro Lakshman (2). The defendant got permission 
to build on the land — Ramsden v. Dyson (3) ; Kunkammed v. Narayarian 
Mzissad (4); Datiatraya Rayaji v. Shridhar Narayan (5) ; yeshwadabai and 
Gopikabai v. Ramchandra Tukaram (6) ; Flirnmer v. The Mayor, do., of 
Wellington (7) ; Narayan bin Raghoji v. Bholagir Guru Mangir (8). 

Macpherson (Acting Advocate General) and Inveranty , for the 

respondents (plaintiffs). 

JUDGMENT. 

FaRRAN, C. J. — The defendant was allowed in this case to appeal 
as a pauper principally bo have the question of his claim to compensation 
upon eviction determined. The arguments have not, however, been 
confined to that point. The question as to whether the execution of 
Ex. G and Ex. H has been satisfactorily proved, has also been raised before 


It arises thus. Ganji Ghatur, the ancestor and predecessor 
of the plaintiff, purchased the Bhandarwara Hill in 1851. The bill la 


(1) 6 0 209. 

(4) 12 M. 82d. 

(7) 9 App. Cas. 699 (712). 


(2) 11 B. 89 (98). (3) L. R.. 1 H. L. 129. 

(6) 17 B. 736. (6) 18 B. 66. 

(8) 6B.H.C- R.A.O.J- 80. 
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A yaars’ renewable leage from Government. It was 

conveyed to Canji Chatur on the 23rd July 1851 Ar rhaf T 

Abdulla Shaik Ismail was in occupation of a plot of land upon it The 

be^U h'* “““"PatiOD IS not shown, but the defendant, who claims to 

bf thn f ® document, dated the 22nd May. 1848 

in the following terms This is to certify that Abdulla Shaik Ismail has 

[4] hlirirMa 7 L^“’^‘^M’'%^Q°“^! part of Bbandarwara 

SI n n/ ground rent from which he pay to us.— 

(Signed) I), and M. Pestonji.” It is contended by the annellant that mio 

document shows that Abdulla was at that time T pernetua? Fltnda 

tenant of the land which he occupied. We do not think so. B.xhibit No 1 

the nee Of lioonse to build, and does not indicate what 

the occupant s tenure really was. Had there been no other document in 

existence, and had the occupants showed an uninterrunted payment of 

inference might fairly be drawn, as it was drawn in 
Teshwadabai v. Ramehandra (1) that the land had then been let for 
building purposes on permanent Fazendari tenure ; but if we find the 

tenant a few years after its date accepting a lease of a less permanent 

term! i, ‘‘’® Perm'ssion was given in view of a lease upon the 

^ “'® nommon on the estate The 

existence of this document does not, therefore, throw doubt unon the 
g6iiuitieQeBB of 6ba6 to which we shall now refer* 

Monuments amongst those in plaintiff's posses, sion 
which purport to be counterpart leases signed by the tenants of cLii Ghat 

Bup P®'’obase. From this it would appear that he was then 

‘®°®°*® acknowledgments of the terms upon 
which they severally held. The plaintiff produces one of such counter- 
parts which purports to be executed by Abdulla. It is written in English 
and bears date the 13th day of October, 1851. It purports to be atSed 
by two witnesses, and has all the appearance of being an ancient and 

genuine document The rent recoverable by it corresponds to the rent 

which, as appears Irom the books of Canji Ohattur, Abdulla paid (2 annas 

The ““ounttoBs. 14-6 per annum) 

The only doubt which suggests itself as to its authenticity arises from 

as tb^Lt ? effect, a monthly tenancy to continue so long 

as the rent is paid, but determinable by the landlord on giving a 

'^'’® ’®®'®® ‘®' '® °ot assignable. It fertafnly 

does appear strange that Abdulla Shaik should have built upon the 

m thB^h^U?® r ®® ®''i'^®®®® - toThether 

lox the builQing upon fchelanci was erected before or after the date of this 

leaee) aucb an insecure tenure : but we cannot reject as unproved an 

out because it is not a prudent act for a lessee to lay 

out money upon the tenure which it discloses. We are fully aware of tho 

th^rfr^ '”®**®*y because they are 

TTur^ proper custody fsee Uggrakant v 

tt 0 Ohunder (2) and Hari Ghintaman v. Moro Lakshman (3)) Rnf 

likelihood of Abdulla bavinUxecnt«^ 
80me counterpart; and this is produced with all marks of genuineneL umn 


(1) 18 B. 66. 


BX— 71 


(‘J) G C. 390. 
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It appears from the books of the estate that in Samvat 1893 (1856- 
1857 A.D.) Abdulla is debited with Rs. 20, being the rent of 160 square 
yards. From this it appears that the holding was then increased. The 
plaintiff produces another counterpart lease (Ex. H), dated the 1st of 
February, 1859, which purports to be executed by the defendant himself. 
This is a counterpart lease for 160 square yards. It is on a printed form 
and duly attested. The signature upon it is not dissimilar to that to the 
defendant’s written statement. The increase in the holding affords a reason 
for a new counterpart being taken from the tenant who as heir succeeded 
Abdulla. The rent reserved by this lease (Rs. 20) has been paid regularly 
by the defendant for many years, and altogether the transaction has a 
genuine appearance. Having regard to the existence of the counterpart 
lease (Ex. G) previously executed by Abdulla, there is nothing improbable 
in the defendant's having executed a new counterpart in similar terms. 
Those of the new lease only differ from the terms of the former one in 
creating a yearly, instead of a monthly, tenancy, but similarly terminable 
by a month’s notice. The denial of the defendant, in cross-examination 
of having executed Ex. H, is half-hearted, and we think that the Judge 
was right in disbelieving it. We consider Ex. H to be proved. The 
decree is. therefore, correct in awarding possession of the land comprised in 
[6] Ex. H to the plaintiff, the notice to quit having been duly served on the 
defendant. 

It remains to consider the defendant’s claim for compensation. It was 
not put forward in the Court below, but it was urged in the memorandum 
of appeal, and counsel for the respondent offers no objection to our dealing 
with it on the merits. In an unreported case of Parmanandas v. Ardeskir 
Framjit it was held by Farran, J., in a case exactly similar to the present, 
arising out of a lease upon the same estate, that the evicted tenant was 
not entitled to compensation for the buildings upon the land, and the same 
ruling was made by Starling, J., in the case of Goverdhan v. Rahim 
Rahimtuila, also unreported. We think that these rulings were correct. 

There is, as we have stated, no evidence to show whether the buildings 
upon the land, which are not denied to be of a substantial character, were 
erected before or after the date of Ex. G. We know of no authority for 
bolding that a tenant who erects buildings on a demised land is entitled to 
compensation on being evicted on the termination of his tenancy. His right 
to remove such buildings, which appears to be established by the cases of 
Narayan bin Baghoji v. Bholagir Guru Mangir (1) and PremjiJivan v. Baji 
Cassum (2) and is enacted by the Legislature in the Transfer of Property Act 
(IV of 1882), s. 3 08, seems to us to negative his claim to compensation. The 
law laid down in the judgment of the Court in the last cited case is this : 
“ It is well established law in England that if a stranger builds on the land 
of another although believing it to be his own, the owner is entitled to 
recover the land with the building on it, unless there are special circum- 
stances amounting or standing by, so as to induce the belief that the owner 
intends to forego his right or to an acquiescence in his building on the land 
— Ramsden v. Dyson (3), Pliinmer \.Marjor^dc. of Wellingion (4) and see 
Dattatrayav. Shridkar (5). This is also the law in India, with the exception 
that the party building on the land of another is allowed to remove the 
building.” The same law, we think, is as applicable to a tenant building on 
his landlord’s [7] land during his tenancy as to a stranger building on the 


(1) 6 B.H.C.R. O.C.J, 80 (85). (2) P.J. fl895), 107. (3) L.R. 1 H.L. 129 (170). 

(4) 9 App. Cas. 699 (710). (6) 17 B. 786. 
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Th« f ™ U° oiroumatances in the present case. 

hU knaWH™”? ‘‘>9 ‘““8 of his lease as well as 

tiis landlord. And there is notning to show that the landlord “ created or 

encouraged any hope or expectation” in the naind of the tenant by his 

V ^*^9 granting of the lease in the terms of the Ex. G 

i 1 ?''’®’ inconsistent with such an idea. 

Such special circumstances were found in the cases of Eunhammed v. 
Narayanan (I)-, Dattatraya v. Shndhar and Yeshwadabai v. Ramchandra 

UJ andthe Comts gave affect to them. The authorities are very fully 
ooDsidored in the last mentioned case. 

The defendant cannot call in aid the provisions of Act XI of 1855 

S. 4, as holding under the lease he did, he could not. nor could hia 

predecessor m title, have bona fide believed that he held the land in 
permanent tenure. 


1 A® 3 claim for compensation, therefore, fails. He has not 

asked to be allovied to remove his buildings. The appellant’s counsel 
applied for leave to put in the municipal bills, which tend to sbovv the 
nature and value of the structure erected on the land and one of two rent 
mils ot 1850 and the following year wherein the rent naid in by the 
defendant Abdulla is called Fazendari rent. We have not thought it 
necessary to require those documents to be produced under s. 508, cl. (b), 
of the Civil Procedure Code (Act XIV of J882) as the fact of there being 
a permanent structure on the land is not disputed, and the effect of the 
wnt notes could only be considered if the whole series were put in evidence, 
ihe whole senes was put in evidence in the cause of Parmanandas v. 

Araeshtr ^ramn to which we have referred and as a whole did not support 
tne deieudant^s case. 

The appeal will be dismissed. The appellant must pay the fees 

payable on his appeal to Government, as he has been allowed to appeal aa 
a pauper. 


Appeal di&missed. 

Plaintiff’s Attorney : — Mr. K. J. Mantri. 

Defendant’s Attorneys: — Messrs. Little (& Co. 


20 B. 8. 

[8] OEIGINAL CIVIL. 

Before the Honourable Mr. Farran, Chief Justice, and Mr. Justice 

Starling. 


Manchbrji Bomanji {Original Defendant), Appellant v. NUSSER- 
WANJI Manchbrji and another {Original Plaintiffs), Respondents ’*** 

r26th July, 1895.] 

Litmtaiion Act (ZV of 1877J, sch. II, art. 115 — Agreejoent — Construction. 

2^® plftintlffs wore husband and wife, and they were married on the 14th March 
IB86* On the day of their marriage the defendant, who was the father of the 
nret plaintiff, gave him a note addressed to hie (the defendant’s) 6rm as follows 

'*Do you be pleased to pay Rs. 7,000, namely, seven thousand, for ocnaments 
la respect thereof, together mtfa interest thereon at the rate of Re. 4. namely. 


, * Suit Ko. 179 of 1894. 

(I) 19 U. 890. (2) 18 B. 66. 
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four, per one centum per one annum, within a period of 3. namely, three, years 
from this day ” 

The plaintiff took this note to the defendant’s firm, and in return received the 
following document addressed to himself : — 

“You sent one * chithi ’ (note) for Rs. 7,000. namely, seven thousand, on me. 
The sum which your father Set Manoherji Bomanji Panthaki caused to be paid to 
you in respect of the ornaments appertaining to your marriage has been credited 
to your account, bearing interest at 4, namely, four, per cent. For the same this 
‘ receipt ’ has been given in writing.” 

No money was actually paid by the defendant to the plaintiffs, and none was 
lodged with the defendant's firm*by the plaintiffs, but subsequently to the above 
transaction an account was kept in the defendant’s books, in which the first 
plaintiff was duly credited with interest every year. In Match. 1894, the plaintiff 
demanded from the defendant the amount standing to his credit on this account. 
The defendant pleaded limitation- 

that the purpose for which the money was to be paid, the purchase 

of ornaments for the wife, indicated that it was the intention of the parties that 
payment should not be made until ihe plaintiffs were prepared to purcbape orna- 
ments, and that until then the money should remain with dalendant’s firm. 
The intention was that the money should not be paid until the plaintiffs required 
it for the purpose for which it was destined, and demanded it. The contract was 
not broken until the plaintiffs demanded the money, which they did in Marob» 
1894. Article 115 of sch. II of the Limitation Act (XV of 1877) applied to the 
case, and the suit was not barred. 

Appeal from Candy, J. 

Suit for Rs. 7,000 and interest at 4 per cent, from tbe 14th March, 
1888. 

[9] The first and second plaintiffs were husband and wife and the 
defendant was the father of the first plaintiff. The plaint alleged as 
follows : — 

" The first plaintiff was married in the year 1888 to the second plain- 
tiff, and on the occasion of his marriage the defendant, in accordance with 
Parsi custom, agreed to present to the plaintiff^ and his wife ornaments of 
the value of Rs. 7,000 ; but as the defendant did not wish to expend the 
money in ornaments at that time, it was agreed between the first plaintiff 
and the defendant that the sum of Rs. 7,000 should remain as a deposit 
with the defendants’ firm of Bomanji Maneckji, and should be paid to the 
plaintiffs, with interest at 4 per cent, per annum, when the moneys were 
demanded for the purpose of getting the ornaments made. The defend- 
ant in the meanwhile was to keep the said moneys as a depository and 
trustee for the plaintiffs and to credit the same in the first plaintiff s name 
in the books of the firm.” 

The plaintiff' deposed that in pursuance of the above stated arrange- 
ment tbe defendant on tbe 14th March, 1888, gave him a note, or order, 
addressed to his (tbe defendant’s) firm, which ran as follows : — 

(To) Andhiaru Maneckji Panthaki. To wit. My son Bhai Nusser- 
wanji Mancherji Panthaki marries to-day. Do you be pleased to pay 
Rs. 7,000, namely, seven thousand, for ornaments in respect thereof, 
together with interest thereon at the rate of Rs. 4, namely, four per one 
centum per one annum, within a period of 3, namely, three years 
this day. Bombay, the English date the 14th of March, in the year 1888 
written by A (Ahdhiaru) Manoherji Bomanji Panthaki ” 

The plaintiff deposed that be took this note to the defendant’s firm, 
and in return received the following document addressed to biniself : 

“^To) The respected Bhai Nusserwanji Mancherji Panthaki. To wit. 
You sent one ‘chithi’ (note) for Rs. 7.000. namely, seven thousand, on me. 
The sum which your father Set Mancherji Bomanji Panthaki caused to 
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be paid to you in respect of the ornaments appertaining to your marriage 1895 
has been credited to your account, bearing interest at 4, namely, four per July 26. 

Mnt. For the same this receipt’ has been given in writing. Bombay, the 

English date the 14th of March, in the year 1888, written by Bomanji ORIGINAL 
Maneokji Panthaki. The handwriting of Dinshaji.” ClviL. 

It was admitted that no money was actually paid by the defendant to 

the plaintiffs, and none was paid bo or lodged with the defendant’s firm bv 
the plaintiffs. 

The plaint stated that the defendant had since kept the said money 
and credited the first plaintiff with interest and struck the balance every 
year. The plaintiff demanded these moneys from the defendant by letter 
on the 9th and 22Gd March, 1894, [lO] but the defendant had not sent 
any reply to these letters of demand. This suit was filed on the 12th 
April, 1894. 

. The defendant denied the agreement stated in the plaint and pleaded 
umitation. As to this last plea, the plaintiff contended that the case fall 
within art. 60 of the schedule to the Limitation Act (XV of 1877), and 
that time ran only from the date of demand. 

The case was heard as a short cause by Candy, J., who held that 
art. 60 applied, and passed a decree for the plaintiff. 

The defendant appealed. 

Macpkerson (Acting Advocate General) and Kirkpatrih, for the appel- 
lant. — There was no consideration for the alleged agreement. The plaintiffs 
had been betrothed for years, and it does not appear that the subsequent 
marriage took place because of the alleged promise to give Rs. 7,000. It 
was a voluntary promise of a gilt— Breton v. Woollven (1). In any case, 
the suit is barred. The documents show this was not a case of deposit. 

If there was an agreement at all on the 14th March, 1888. it was merely 
an agreement to pay Rs. 7,000 within three years. On the expiration of 
the three years, viz., on the 14th March, 1891, the plaintiff’s right of 
action (if any) accrued, and he had three years from that date in which 
to sue. This suit was not filed till 12ch April, 1894, and was then barred. 

They referred to Ichha Dhanji v. Natha (2) ; Ishiir Ckunder Bhaduri v. 

Jibun Kumari Bibi {S) ; Dorabji Jehanair Randiva v. Muncherii Bomanji 
Panthaki (4). 

Inyerarity and Russell, for the respondent. — This was an agreement 
or gift in consideration of the plaintiffs’ marriage. The circumstances 
show that this money has really been held as a deposit by the defendant, 
for the plaintiffs. The money was put aside as a fund to be applied in 
purchasing ornaments in accordance with Parsi custom whenever the 
plaintiffs desired to purchase them. They demanded their money for the 
purpose of buying these ornaments in March, 1894, and this suit was 
^ed in this year. They referred to Story on Bailments, paras. 4 and 41 ; 

Tidd V. Overell (5) ; Atkinson v. Bradford Equitable Society (6). 


JDDGMENT, 

[11] FarRAN, C.J. — Upon the first point which has been urged 
upon us in this appeal, that there was no consideration for the agreement 
aep<Med to by the plaintiff in his examination, and further evinced by the 
oxblbi^ W 0 do not entertain doubt, but as it is desirable to have a clear 


Oh. D. 410. 

10 B. 849 (868). 



(3) 18 B. 888. 

(6) L.B. (1698) 8 Cb. 164. 


(3) 16 0. 26. 

(6) 25 Q.B.D. 877. 
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view of the facts before us when considering the second and more import- 
ant question, we state them as they present themselves to our minds. 

The plaintiff Nusserwanji, who is the son of the defendant, was in 
the year 1888 about to marry the second plaintiff, Meberbai. It is custom- 
ary amonyst Pavsis for the father of the bridegroom, on the occasion of 
the marriage of his sons, to give ornaments, or money for the purchase of 
ornaments, to the bride. Such ornaments are considered to be the joint 
property of the husband and wife. Previous to the marriage, the defendr 
ant promised to give Ks. 7,000 to his son Nusserwanji to purchase such 
ornaments, and Nusserwanji agreed to that amount. The marriage subse- 
quently cook place. Upon the occasion of the marriage the defendant, not 
finding it convenient to pay the Rs. 7,000 in cash, banded Nusserwanji, or 
his wife, an order addressed to his place of business, which was carried on 
in the name of Bomanji Mancherji Panthaki, and which, for brevity 
(though inaccurately) we shall refer co as " the defendant’s firm.” The 
order is dated the 14:th March, 1888, and is to the following effect : — 
“My son Nusserwanji marries to-day. Do you be pleased to pay Rs. 7,000 
for ornaments, together with interest thereon at the rate of 4 per cent, per 
annum within a period of three years from this day.” Our interpreter 
informs us that the exact literal translation of the direction for payment is 
Do you be pleased to pay Rs. 7,000 in three years from this day’s time.” 
The meaning is the same. It is, we think, a direction to pay the 
Rs. 7,000 with interest, but giving three years within which the firm 
could not be called on to pay. 

This document the plaintiff Nusserwanji took or sent to the defend- 
ant’s firm, and was given a receipt signed in the name of the firm. It runs 
thus — ‘ To Bhai Nusserwanii Mancherji [12] Panthaki. You sent one 
‘chithi ’ for Rs. 7,000 on me. This sum, which your father Mancherji 
Bomanji Panthaki caused to be paid to you in respect of the ornaments 
appertaining to your marriage, has been carried to your account, bearing 
interest at 4 per cent.^ For the same this receipt is given.” 

An account was 'thereupon opened in the books of the defendant’s 
firm, which has ever since been carried on, but no interest nor any part 
of the principal sum has ever been paid to the plaintiff. 

The above two documents must, we think, be read together. The 
receipt, when read in connection with the order, is, we think, a receipt by 
the defendant’s firm for Rs. 7,000, payable with interest at 4 percent., but 
not to be demanded as of right within three years. Being given in the 
plaintiff Nusserwanji’s name, it is a receipt in his favour. The result of 
the transaction appears thus to be that the plaintiff Nusserwanji, in lieu of 
the Rs. 7,000 which his father had promised to give on bis marriage, 
accepted the undertaking of the letter in the name of his firm, and the 
father in the name of his firm undertook to pay the plaintiff Rs, 7,000 
with interest, but not before the expiration of three years. 

Now, on the question of consideration, we should feel no dif6cuUy in 
holding that the marriage took place at the father’s request, and upon the 
understanding that the father should make the customary presents for orna- 
ments, which by agreement between father and son were fixed at Rs. 7,000. 
It is a much stronger case than that of Shadtvell v. Shadwell (1), where 
such a request was implied by the majority of the Court. But even with- 
out implying a request, it is, we think, clear that the marriage took place 
upon the faith of the father's promise, and so the case falls within the 


(1) 9 O-B.N.S. 159. 
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principle of Hammersley v.De Biel (l). and within the meaning of g. 8 of 
the Contract Act (IX of 1879). The plaintiflF by contracting the marriage, 
fulnllod ths coQciitioD upoD which the promise was 

Turning now to the queation of limitation, it has been considered 
by the Divisional Court that a case of trust has been Oiade [13] out in 
respect of_ the sum of Rs. 7.000 referred to in the exhibits, and that the 
defendant in some way held that sum in trust for the plaintiffs. This view 
was not strenuously upheld in the argument before us, and indeed in a 
later judgment in the case of Dorabji Jehangir Randtva v. Muncherji 
Bomanji Panthaki (2) the learned Judge has himself receded from it. The 
documents, in our opinion, do not evidence a trust, nor can we imnly a 
trust from the surrounding circumstances so as to bring the ease within 
the meaning of s. 10 of the Limitation Act (XV of 1877) ; and, unless we 
can do that, it is useless to speak of a trust in this connection. The Division 
Court has also held that, if the Rs. 7,000 were not held by the defendant 
in trust for the plaintiff, the case falls within art. 60 of the second schedule 
to the Act, so that the claim is not barred. The wording of the docu- 
ments, however, shows that the Rs. 7,000 were not deposited under an 
agreement that they should be payable on demand, inasmuch as they 
were not necessarily payable for a period of three years, nor indeed can it, 
in fact, be said that there ever was a deposit, though a liability to pay the 
amount was for consideration undertaken by the defendant's firm. The 
case must, therefore, fail under some other provision of the law. 

The provision governing it is, in our opinion, art. 115, There is no 
other article suggested, or that wa can discover, specifically applicable to 
the case. Limitation under that art. (115) begins to run from the time when 
the contract is broken. What that time is, must depend upon the terms, 
express or implied, of the contract itself, whether it is an absolute contract 
to pay Rs. 7,000 with interest on the expiration of three years from the 
date of the contract, or whether it is a contract to pay that sum on 
demand, subject to the three years’ grace allowed to the defendant. The 
documents, evidencing the contract, are loosely and inartificially drawn, 
and do not clearly specify the exact obligations which they impose on the 
defendant's firm, or, in other words, upon the defendant. Ordinarily it is 
the duty of the debtor to pay his debt when due to the creditor — 
riaV ^ ^0*3tract8, 967. If he does not do so, he breaks tis contract, 
[ 14 ] and time begins to run against the creditor. We think, however, in 
the present case that the documents, read in the light of the surrounding 
Oiroum stances, show that such was not the nature of the obligation which 
the defendant undertook. The contract, though in substance a promise to 
pay by the defendant, is in form a direction to a third party to pay. No 
definite time for such payment is specified ; it is left to depend upon the 
convenience of the parties. The purpose for which the payment was to 
be made, the purchase of ornaments for the wife, is set forth on the face of 
the document. This is an indication, we think, that it was the intention 
of the parties that the payment should nob be made until Nusserwanji end 
hid wife were prepared to purchase ornaments, and that until then the 
tQOney should remain at interest with the defendant's firm. 

These oiroumstances, coupled with the near relationship between the 
P^*68, lead, we think, to the conclusion that the parties intended that 
Boe money should not be paid until the plaintiffs required it for the purpose 
which it was destined and until Nusserwanji demanded it. The contract 

(2) 19 B. 862 (868), 
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"was not, therefore, we think, broken until the plaintiffs demanded the 
money, which they did for the first time within the period of limitation. 
The appeal will be dismissed with costs. 

Appeal dismissed^ 

Attorneys for the appellant: — Messrs. Bichiell, Motilal and Mervanji. 
Attorneys for the defendants : — Messrs. Grawford, Burder d; Go. 


20 B. 15. 

[15] OEIGINAL CIVIL. 

Before the Honourable Chief Justice Farran and Mr. Justice Starling. 

Eivett-Carnac, Administrator General op Bombay 

{Original Plamti^), Appellant v. GocULDAS SOBHANMULL, Bhugwan- 
DAS Mitharam and Limji Navroji Banaji {Original Defendants), 

Respondents,* [30th July, 1895.] 

Parlnership-^Death of partner — Subsequent recovery of asset by surviving partner — Suit 
by administrator of deceased partner against stirviving partner for recovered assets 
--Suit for partnership account^ Limitation Act (XVof\Ql'I), ss. 7 and 17 — 
Jurisdiction. 

Id 1889 one Heraabai, a widow and a partner in a firm carrying on business in 
partnership with two persons, viz,, Goculdas and Bhugwandas (delendants Nos. 1 
and 2), in Sind and at Behnn m the Persian Gulf, died, and the partnership 
was then dissolved. She had no children, but it was alleged that she had adopt- 
ed one Pur.'hot^m, the brother of the second defendant. On the 13bb February, 
1890. the guardian of one Kissoodas, a minor (her husband’s nephew), applied 
to the High Court of Bombay for letters of admiuistration to her estate, alleging 
that Kissondas was ber heir and next of kin. A caveat was filed by her father 
and others, in which they denied that Kissondas was her heir, and alleged that 
Purshotara had performed her funeral ceremonies. The matter came on as a suit 
on the l9lh February, 1894, when an order was made, without prejudice to any 
of the questions raised by the issues, dismissing the application and ordering 
letters of administration to Hemabai’s estate to issue to tho Administrator 
General of B-^inbay. Letters of administration were accordingly granted to him 
on the 30th Match, 1894. 

In the meantime, however, viz., on the 12bh April, 1893, Bhugwandas (defend- 
ant No. 2) had filed three suits in the High Court of Bombay, in the name of 
himself and Goculdas (defendant No. 1 ), as surviving partners of Herntbai’s 
firm, to recover certain debts due to that firm. Disputes subsequently arose 
between Bhugwandas and Goculdas, and by a consent order of the 22nd July, 
1893, it was ordered that any moneys recovered in the said three suits should 
be paid over to a receiver (defendant No. 3), to bo held by him until further 
order. On the 1st iiugust, 1893, consent decrees were passed in the above three 
suits for a total sum of Rs. 28,335, which was forthwith handed over to the 
receiver. 

On the 22nd April, 1894, this suit was filed by the Administrator General of 
Bombay as administrator of Hemabai appointed as above stated, He claimed 
to recover the whole sum paid to the receiver, alleging that the first and second 
defendants as ber partners were largely ' indebted to the firm, and that the 
money really belonged to ber estate. He prayed that the receiver might be 
directed to pay over the money to him, and that, if neosssary, the partnership 
accounts should betaken. The second defendant (inter alia) pleaded that the 
suit was one for partnership accounts, and was barred by limitation, and also 
that the High Court of Bombay had no jurisdiction to try it. 

[16] HeZef, that the Court had jurisdiction to hear the suit. The cause of 
action alleged was that the second defendant was endeavouring, under cloak of 


* Suit No. 210 of 1894 ; Appeal No. 867. 
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his position as eurviving partner, to get into his hands a sum of money within 

the juriadiotion of obe Court, with a view to deprive the representatives of his 

deceased partner of it, and to employ it for his own purposes. That was. at all 

events, part of the Muse of action, and leave to sue had been obtained under 
cl. 12 of the Letters Patent, 1865. 


HeW.also, that s. 17 of the Limitation Act (XV of 1877) applied, and that 
underwits provieioos the suit was noc barred. 


{N, F., 8Ind. Oag, 999 = 97 P.R. 1910 = 11 P.L.R. 1911 = 142 P.W.B. 1910* R 21 
B. 412; 28 M. 344; 8 C.W-N, 537.] ’ ’ 
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Suit by the plaintiff as administrator of the estate and effects of one 
tiemabai to recover certain moneys in the hands of the third defendant as 
receiver which were claimed by the second defendant. 

Hemabai died on the Ist September. 1889. She was the widow of 
one Hamanmull Ramdassani. who in his lifetime had carried on business 
m partnership with the first defendant (Goculdas) at Karachi in Sind and 
S ^orsian Gulf. He died in 1884, and his widow and heiress, 
Hemabai, then carried on the business with Goculdas in the name of 
Hamanmull and Goculdas. 

Hamanmull had left a nephew (hia brother’s son), named Kissondas, 
who was a minor. His guardian alleged that he (Kissondas) was heir to 
Hamanmull, and as such entitled to hia property. The matter -was 
referred to arbitration, with the result that a sum of money was paid 
over for the beuefit of Kissondas, and a release was executed by his 
gu^dian which declared that the rest of the estate was “ the sole property 
of Hemabai and her heirs.” 

On the 7th August, 1889, a new firm was constituted, and the second 
defendant. Bhugwandas (Hemabai’s nephew), was admitted a partner. It 
was to be carried on in the names of HaraanmulL Goculdas and 
Bh^wandas. A partnership agresment was drawn up and signed in Sind 
by Hemabai, Goculdas and Bhugwandas (defendants Nos. 1 and 2). The 
erst two clauses were as follows : — 

1. This partnership writing we, the undersigned three persons, have 
made amongst ourselves ; the particulars thereof of the names are as 
roi '• — Mother Hemabai Punj Tirathdassani, seik of the firm ; 

12) Bbai Goculdas Sobhanmulani ; (3) Bhai Bhugwandas Mitbaramani, — 
in all three persons. 

tin ' 2. The original firm which was carried on at Behrin in the 

Hamanmull Punj Ramdassani (and) Bhai Goculdas 
Bobhanmuilani, is discontinued from this day’s date, and the accounts, 
books (and) papers are cleared f? made up). On the other hand, now 
Kom this day’s date the firm at Behrin will be carried on in the names of 
Punj Hamanmull Punj Ramdassani, Bhai Goculdas Sobhanmuliani and 
Bhai Bhugwandas Mitbaramani for the up-country and local (? business).” 

Phe agreement declared the shares of the parties and provided that 
Hemabai was to give Rs. 2,100 to the firm as capital, <fec. The firm carried 
on business in Sind and in the Persian Gulf. 

In less than a month after this agreement was signed, viz., on Isfe 
oapt^ber, 1889, Hemabai died and the partnership was dissolved. 

Hemabai had no children. On the 13th February, 1890, Tulsabai, 
toe mother of Kissondas, as bis guardian applied to the High Court of 
Bomroy for letters of administration to Hemabai’s estate. She claimed 

"*®Bonda8 was Hemabai's heir and next of kin. 

application the second defendant, Bhugwandas (Hemabai's 
*nephew) and two others (Hemabai's father and another nephew) filed a 
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1895 caveat. They denied that Kissondas was? Hemabai’s heir and next of kin, 
July 30. and alleged that her funeral ceremonies had been performed by one Pur- 

shotam Mit’naram, the brother of Bhugwandas (defendant No. 2), who (it 
Ohiginad stated at the hearing) had been adopted by her. They denied that 
Civil. Kissondas had any claim to the estate, and alleged that Hemabai had left 
a will. The matter was then duly filed as a suit, and it came on for hear- 
ing on the 19th February, 1894, before Bayley, J., who made an order 
u'ithotit prejudice to any of the questions raised by the issues ” dismissing 
Tulsabai’s application and ordering letters of administration to Hemabai’s 
estate to issue to the Administrator General of Bombay. Letters of 
administration were accordingly granted to him on the 30th March, 1894. 

In the meantime, viz.,ou the 12th April, 1893, Bhugwandas (defendant 
No. 2) had filed three suits in the High Court of Bombay (Nos. 137, 188 
and 189 of 1893) in the name of himself and Goculdas (defendant No. 1) 
as surviving partners in the firm established under the agreement of tbe 7th 
August, 1889, [18] to recover debts due to that firm. Disputes having sub- 
sequently arisen between them, Goculdas on the 29bh June, 1893, presented 
a petition, alleging that Bhugwandas excluded him from taking part in the 
proceedings and was endeavouring to secure for himself the sums claimed in 
these suits. He further alleged that the deceased partner Hemabai had 
the largest interest in tbe assets of the firm, and that on accounts being 
taken, Bhugwandas would be found largely indebted to the firm. By a 
consent order, dated the 22nd July, 1893, it was ordered that any sums 
which might be recovered in the said three suits should be paid over 
toLimji Navroji Banaji (defendant No. 3) as receiver, to be held by him 
until the further order of the Court. 

Ou tbe 1st August, 1893, consent decrees were passed in the above 
three suits for a total sum of Bs. 28,335, which was forthwith handed over 
to the receiver (defendant No. 3). 

On the 22nd April, 1894, this suit was filed by the Administrator 
General of Bombay as administrator of Hemabai appointed as above stated. 
He claimed to recover the whole of the moneys in the hands of the 
receiver (defendant No. 3), The grounds of his claim are set forth in the 
following paragraphs of the plaint : — 

' 3. The said Hemabai died on or about the 1st September, 1889. 
At the time of her death the said first and second defendants were each 
indebted to the partnership, and had nothing to receive therefrom, as will 
be found on taking the accounts thereof if the same be found necessary. 
The said partnership was dissolved by the death of the said Hemabai.” 

" 6. The plaintiff claims that inasmuch as tbe first and second 
defendants have nothing to receive, but on the contrary have to contribute 
to the said partnership, be (tbe plaintiff) is the person entitled to receive 
tbe said moneys now in tbe said receiver's hands. The plaintiff is 
apprehensive that, unless restrained, the first and second defendants may 
obtain possession of tbe said moneys from tbe said receiver in the said 
suits, and that tbe same may be lost to tbe estate of tbe said Hemabai.” 

The prayer of the plaint was as follows : — 

** A. That it may be declared that the said moneys in the bands of 
the said receiver, the third defendant, belong to the estate of tbe said 
Hemabai, and that the plaintiff is entitled to tbe same, and that the third 
defendant may be directed to hand over the same (after making all proper* 
deductions therefrom) to the plaintiff. 
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B. That if necessary for the purposes of this suit the account of 
title said partnership between Hemabai and the first and second defend- 
ants may be taken by and under the directions of this Honourable Court 

That the first and second defendants may be restrained by 
tbis Honourable Court’s injunction from receiving the said moneys in the 
possession of the third defendant.” 

i-u file a written statement and did not contest 

the suit. The second defendant filed a written statement in wbich he 
denied the Court’s jurisdiction to try the suit, inasmuch as neither he nor 
tbe nrst defendant resided or carried on business in Bombay. His other 

contentions were raised in the following paragraphs of his written 
statement : — 

6. This defendant denies that he has to contribute anything to the 
said partnership as in the 6th paragraph of the plaint alleged. This 
defendant says that the accounts of tbe said partnership have never been 

taken, and that the plaintiff’s right to demand the account thereof is 
barred by limitation. 

“7. This defendant further says that the plaintiff has no right to 
sue for the moneys claimed in the plaint after the time when the right of 
^he Hemabai s representatives to claim a partnership account became 
barred by limitation, since the moneys claim'ed in tbis suit would have 
been included in such account as outstandings due to the said partnership. 

8. This defendant also says that, if the plaintiff has any right of 
actionem respect of the said moneys, he is not entitled to sue for more 
than Tyths thereof as representing the share of tbe said Hemabai therein.” 

to the filing of this suit the plaintiff recovered a sum of 
He, 0.292 from another debtor of the firm established by tbe agreement of 
■the 7th August, 1889. The second defendant thereupon filed a supplemental 
written statement claiming to setoff his share in tbe said sum against any 
sum which might be recovered by tbe plaintiff. 

At the hearing the following issues were raised ; — 

1. Whether this Court has jurisdiction to try this suit ? 

2. Whether, if so. this suit is not barred by limitation ? 

3. Whether in any event plaintiff is entitled to recover more than 
iVthB share of the moneys claimed in tbe plaint ? 

4:. Whether defendant No. 2 is not entitled to sot off fytbs of the 

sums recovered by the plaintiff as stated in paragraph 1 of tbe supplement' 
ary written statement ? 

Bivett-Carnac (with him Lang, Advocate General, and Inverarity), 
for plaintiff. — This Court has jurisdiction. The moneys claimed were 
recovered from debtors in Bombay. These assets of [20j the firm are 
now here and in tbe hands of a receiver appointed by this Court. That 
of itself gives this Court jurisdiction. The cause of action is the receiving 
by the defendants in Bombay of moneys belonging to Hemabai. Part of 
u? action has at all events arisen here, and leave has been 

obtained for this suit under ol. 12 of the Hetters Patent, 1865. 

A . ^ot barred by limitation. Section 17 of tbe Limitation 

Act (XV of 1877) applies. The plaintiff only obtained letters of adminietra- 

30th March, 1894. Hemabai’s heir, Kissondas, is a minor, and 
wyil were granted, there was no legal represatitative capable of 
smag^ Bee also s. 7 of the Limitation Act ; Lawless v. The Calcutta 
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1895 Landinp a7id Shipping Co., Ld. (1) ; Atkinson v. Bradford Equitable 
JULY 30. Society (2). 

^ Bub W 0 contend that even if s. 17 does not apply, the suit is not 

ORIGINAL barred. The suit is nob for a partnership account. It is for a share in 
Civil specific assets which have been recovered. Such a suit lies, although the 

right to an account may be barred — Dayal Jairaj v. Khatav Ladha (3) ; 
Merwanji Ilormtisji v. Rustomji Btirjorjt (4) ; Knox v. Gye (5). 

Kirkpatrick and Scott, for the second defendant. — This Court has 
no jurisdiction to order accounts of a firm in Sind and the Persian 
Gulf. The mere fact that a debt is due or is received from debtors 
living in Bombay does not give jurisdiction to this Court to order 
a partnership account — Suganchaiid Shivdas v. Mulchand (6) ; Luckmee 
Chand v. Zoratvur Mull (7) ; Kessowji Da^nodarv. Luckmidas Ladha (S). 
Leave to sue under cl. 12 of the Letters Patent, 1865, is not conclusive of 
jurisdiction — Nagamoiiey Mudaliar v. Janakiram Mudaliar (9). It was by 
consent of the parties that the moneys due in Bombay were paid to a 
receiver. The receiver’s possession, therefore, does nob give jurisdiction in 
[21] another suit brought by a third person. For the purposes of this 
suit it must be assumed that the money is in the hands of the defendants 
— Kerr on Eeceivers (3rd Ed.), 135. 

The suit is barred by the Limitation Act (XV of 1877), art, 106; 
Contract Act (IX of 1872), s. 253. Section 17 does not apply. We deny 
that Kissondas is Hemabai’s heir. At all events, there is a dispute as to 
bis right, and it has not been proved. Further, this section provides only 
for cases where the cause of action might have arisen in the lifetime of 
the deceased partner, bub did not, in fact, arise until after his death. 
Here it was Hemabai’s death that gave the cause of action. 

The moneys received by the defendants were barred debts which 
Hemabai herself could nob have recovered. The debtors, however, consent- 
ed to pay these barred debts to the defendants. The defendants are 
entitled to keep them. The mere fact that they have gob this money does 
nob give Hemabai or the plaintiff as her representative anew right to 
recover it. The plaintiff can only sue them for a share if Hemabai’s right 
to an account was not barred. Knox v. Gye (5) is no authority that a suit 
for a shave in a specific asset will lie, although a suit for account is barred. 
It is rather an authority to the contrary. Dayal Jairaj v. Khatav Ladha (3) 
was a suit for contribution — Banning on Limitation (2nd Ed.), 223. 

Candy, J. — The main facts of this case are clear. There was a firm 
in Sind, of which the pareners were Hamanmull Kamdassani and Goculdas 
Sobhanmull. Hamanmull having died in 1884. his widow, Hemabai, carried 
on the business with Goculdas in the name of Hamanmull and Goculdas. 
On 7th August, 1889, the said Hemabai, Goculdas and one Bhugwandas 
(nephew of the deceased Hamanmull) entered into a partnership agreement, 
according to which Hemabai was to be the sethoi the firm, furnishing a 
capital of Es. 2,100, not bearing interest, but drawing interest at 6 per cent, 
per annum on all her moneys employed in the firm over and above that 
sum, and Goculdas and Bhugwandas were to be the other partners, with 
the right to draw Es. 250 and Es. 200 per annum respectively from the firm 
without interest, — sums f22] beyond that to be drawn by them with the 
consent of Hemabai and to bear interest at 6 per cent. The old firm. 


(1)7 0.627. (2) 26 Q.B.D. 377. (3) 12 B.H.O.R. 97. 

(4) 6 B. 628. (5) 6 Eng. and Ir. App. 656. (6) 12 B.H.O.R. 113 (125), 

(7) 6 M.l.A. 291 (807), (8) 13 B. 404. (9) 18 M. 142, 
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which had been carried on in the names of Hamanmull and Goouldas, was 1898 
diBcontinued and the accounts closed. The new firm was to be carried on Judy Jo- 
in the names of Hamanmull, Goouldas and Bhugwandas. the profits 

being shared in the following proportions One-fourth anna to charity ORiaiRAL 

eight annas to Hemabai, five annas and half to Goouldas, and three and Civil 
a quarter annas to Bhugwandas. ' 

Hemabai died in Sind in September, 1889. and thus the partnership ® ^3* 
was dissolved. Hemabai was a childless Hindu widow, and the usual 
^spates ensued. On 13fch February. 1890, Tulsabai as guardian of 
Kissondas, a minor nephew of Hemabai’s husband, applied to the Bombay 
High Court for letters of administration of the estate of Hemabai, the 
scheduled list of property including certain property in Bombay, namely, 
cash and goods deposited with certain parties in Bombay. This petition 
was opposed by the above-mentioned Bhugwandas and two others, and 
the case was then filed as a suit, No. 7 of 1890, which terminated on 2nd 
March, 1894, by the Judge ordering letters of administration to be granted 
to the Administrator General of Bombay. 

^ In the meantime, on the 12th April, 1893. Bhugwandas filed three 
suits in the Bombay High Court (Nos. 187, 188 and 189 of 1893) in the 
names of Goouldas and himself as surviving partners in the firm of 
Hamanmull, Goculdaa and Bhugwandas, to recover certain debts due to 
the said firm. The debts were apparently the same as the assets in Bombay 
in the schedule above alluded to. In those suits Goouldas made petitions, 
dated 29bb June, 1893, alleging that Hemabai bad the largest interest in 
the firm of which she bad been a member, and that an account being 
taken, Bhugwandas would bo found largely indebted to the firm. lam 
not now taking it that these allegations were true. I am merely relating 
the facts of the allegations which led to the Judge appointing a receiver 
in those suits, which he did on 22Dd July, 1693. On 8th August, 1893, 
consent decrees were passed in those suits ; and the moneys recovered 
under them* are now in the hands of the receiver, L. N. Banaji, who is 
the third defendant in the present suit. 

. .f23] The Administrator General having taken out letters of ad- 
ministration of the estate of Hemabai as directed by the Judge (see above), 
filed the present suit on 21st April, 1894, against Goculdas and Bbugwan- 
das and the receiver, reciting certain of the above facts, and alleging 
that at the time of her (Hemabai’s) death, which dissolved the partnership, 
the first and the second defendants were each indebted to the partnership 
and had nothing to receive therefrom, as will be found on taking the 
aooounts thereof, if the same be found necessary. Therefore, the plaintiff 
claims that inasmuch as the first and second defendants have nothing to 
receive, bub on the contrary have to contribute to the said partnership, 
he (the plaintiff) is the person entitled to receive the said moneys now 
in the receiver's bands. He prayed as follows : — (His Lordship read the 
prayer of the plaint and continued.) 

Goouldas does not defend this suit, and it appears that he is willing 
that plaintiff should recover all the moneys in question. Bhugwandas 
baa pleaded that— 

1* This Court has no jurisdiction, because neither the first nor the 
second defendant resides or carries on business or personally works for 
gam in Bombay. 

2. Hemabai carried on business with both the first and second 
aefendanto in the Persian Gulf, not in Bombay. 

S> He (the second defendant) has nothing to contribute to the 

573 




INDIAN DECISIONS, NEW SERIES 


20 Bom. 



1898 

July 30. 

Original 

Civil. 

20 B 13 


partnership, and the plaintiff’s right to demand an account is barred by 
limitation. 

4. Tbe right to an account being thus barred, the plaintiff has no 
right to sue for the moneys in question, since they would be included in 
such account. 

o. If the plaintiff has any right of action in respect of the moneys, 

g 

he i.s not entitled to more than tbs as representing Hemabai’s share 


in the profits of the firm. 

3i 

6. He, the second defendant, is entitled to a set-off, namely of a 

sum of Rs. 5,292, which the plaintiff has since the institution of the suit 
recovered from a debtor of the firm. 

[24] On these pleadings the following issues were raised : — (His 
Lordship stated the issues and eontinaed). Mr. Inverarity (with him the 
Advocate General and Mr. Rivebt-Carnac) appeared for the plaintiff, and 
in ouening his case treated the moneys in question as due to a firm of 
which the second defendant was not a partner. He said : “There is no 
question of account between us and the second defendant, because be is 
not a partner in these outstandings.” Subsequently ha was doubtful on 
the point and asked the Court not to take the statement as an admission 
either way. Subsequently the plaintiff, when appealed to, seemed 
doubtful as to which partnership these assets belonged. He said : “ I 
claim the whole of the moneys in question, whether of the old or new 
partnership, because if they are of the old, then the second defendant has 
no interest in them, and if of the new, then the second defendant is 
indebted to Hemabai’s estate more than his share of these items.” In 
the same way, he expressed his inability to say who were the members of 
the firm at the time when the debt became due which he had 
recovered since the institution of the suit, and which formed the subject 
of the set-off claimed by the second defendant. 

In answer to these pleas, Mr. Kirkpatrick for the defendant urged 
that tbe plaiutiff must be confined strictly to the prayers of his plaint, 
and I am of the same opinion. It is impossible to read tbe 3rd and 6th 
paragraphs of the plaint taken with the prayers A and B without seeing 
that plaintiffs claim the whole of tbe moneys, solely because tbe first and 
second defendants are indebted to the partnership. There is not a word 
about the debts having been due to bhe firm represented by Hemabai and 
Goculdas only. 

No application was made to amend tbe plaint, and, therefore, I shall 
confine myself solely to a consideration of the case as first stated. Indeed, 
if the debts covered by the decrees in suits Nos. 187, 188 and 189 of 1893 
were really due to the partnership of Hamanmull and Goculdas only, then 
it would appear that those debtors are still liable to the person who 
can legally recover the debts of that firm. Tbe sums now in the hands 
of the present third defendant represented debts due to tbe firm 
of Hemabai, [25] Goculdas and Bhugwandas. If the debtors in question 
should really have paid to another firm, this firm has not lost its right 
to recover its dues unless barred by limitation. Goculdas (defendant 
No. 1) in those suits treated tbe debts as due to the firm formed by the 
partnership agreement of 7th August, 1889 (see B). He is on the present 
plaintiff’s side. There is, therefore, no reason to allow the plaintiff now 
in the face of the plaint to turn round, and say that he claims the whole 
of the sums, because they were really due to another firm in which the 
second defendant bad no interest. 
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suit 18 . therefore, by the administrator of a deceased partner 
■olaimmg assets of the partnership which have been recovered by the 
aurvivmg partners ; the whole and not a share of those assets being 

account of the partnership is taken, it will be found 
that the whole of these assets would fall to the estate of the deceased 
partner. If the suit be taken as one for a partnership account, then it 
^apparently barred under art. 106 of the Limitation Act (XV of 1877) 
Hemabai 8 death on 1st September, 1889. having dissolved the partner- 
ship and the suit having bean filed in April. 1894. For the plaintiff it is 
contended that under s. 17 of that Act the period of limitation should be 
computed from the time when the Administrator General was directed to 
take out letters to administer the estate of Hemabai, as until that 
happened there was no legal representative of the deceased capable of 
mshtutiug a suit. But that is not so. Here it was open to Tulsabai on 
behalf ofKiasoodas. the minor nephew of Hemabai’s husband, to have 
instituted a suit in the District Court at Karachi for an account of the 
partnership at any time within three years from Hemabai’s death The 

8-179 of the Indian Succession Act 
IX of 1865). Now. after the grant of letters to tho plaintiff no other 
person tban the plaintiff can act as representative of Hemabai (s. 82 of 

M H*. reason why the person claiming to 

be Hemabai 8 heir should not have before Ist September, 1892, filed a suit 
for partnership account. 

It seems doubtful whether a suit for a partnership account would in 
this case, he m the Bombay High Court. The defendants at the time of 
the commencement of the suit did not dwell or carry on business or 
personally work for gam within the [26] limits of the ordinary 
original jurisdiction of this Court, and it is difficult to see how the 
-cause of action in such suit can be said to have arisen, whollv or in part 
within such limits. The fact that certain assets of the partnership 
were and are m Bombay would nob affect “ the ground of origin of the 
nghb (see remarks of Pbear, J., in Harjihan Das v, Bhaqwan Das il)) 
Here, to adopt the language of the Privy Council in Luckmee Chand 

MuU(2), Karachi was undoubtedly the central place of business 
At Karachi the partnership books were kept, at Karachi the partners 
would have recourse to those books for the purpose of ascertaining the 
state of the transactions between them. As Mr. Justice Green said in 
^uganchand v. Mulchand (3). “ where else could the cause of such action 
be said to arise, except where, by consent of the parties, the head- 
quarters of the partnership had been established, the moneys advanced 
the accounts kept, &c.” * 

I have not overlooked the fact that the plaint in this suit was 
endorsed by the admitting Judge “under cl. 12 of Letters Patent,” Bub 
eveiT^ plaint is admitted under that clause, and those words do not ver se 

fS f Court had been first obtained, on the ’ground 

jnai! the cause of action arose in part only within the jurisdiction. For 
©purpose of first obtaining leave one would expect an application 

grounds of the application. The language clearly 
points to something granted when asked for. Here assuming that thi 

words above noted are meant to show that the leave of the Court had 

interesting to know the grounds for 
flpppoamg that the cause of action in this case had arisen in part only 


(1) 7 B.L.R, loa (HO). 


(3) 8 M.I.A. 391 (307). 
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1895 within the limits of this Court’s jurisdiction. No doubt, as was pointed out 
July 30. by Mr. Justice Bifctleston in Bavah Meah Saib v. Khajee Meah Saib (1), 
■ the language of cl. 12 of the Letters Patent “ gives rise to nice ques- 

UBIGINAL tions as to what is sufficient in any particular case to constitute a part 
Civil, of the cause of action.” 

20 B la view which I take of the case it is unnecessary to pursue 

this point further, for the case may be put thus : a suit [27] for a 
general partnership account being barred by limitation, will a suit for the 

wliole or a share of these assets lie ? It is admitted that if it will be fora 

0 

share, then the plaintiff’s share is The prayer for a reference to the 

Commissioner is not that a limited account should betaken, enough to 
show that Goculdas and Bhugwandas are so heavily indebted to the firm 
that there can ho no doubt that Hemabai’s estate is entitled to the whole 
of these sums (I doubt whether such a reference would in any case be valid), 
but here the prayer is for a reference to the Commissioner that the 
partnership account may be taken, and what that is, is well known (see 
e.g., poh. IV, No. 132, Civil Procedure Code, Act XIV of 1882). 

The question thus assumes a double aspect. The claim for a general 
partnership account being barred by limitation, has plaintiff any right of 
action at all in regard to these assets which have been recovered by the 
surviving partners? If he has, then can he claim the whole of these assets? 
In considering the answer which should be given to these questions, counsel 
naturally referred to the judgments delivered in the House of Lords in bhe 
case of Knox v. Gye (2) as interpreted by the Court of appeal of this Court 
in DayalJaira] v. Kkatav Ladka (3), which interpretation was followed by 
a Judge of this Court in Merivanji Hormusji v. Rustomjl Burjorji (4). 

Now it is evident, on a perusal of the report of Dayal Jairaj v. Khatav 
Ladha,{^) that the judgment of the Appeal Court on the facts of that 
case cannot be directly applied to the facts of the present case. In that 
case the plaintiff, instead of claiming a share of partnership assets received 
by one partner after a dissolution, the right to an account generally 
being supposed to be barred, claimed to bo repaid the excess of moneys 
borrowed on account of the partnership over the amount which the plaintiff 
was bound to pay as between him and the three co-partners who joined in 
the notes. The period of limitation began to run from the timelwhen the pro- 
perties of himself and the partner Khatav Ladha (whom he sued) were sold 
and applied in satisfaction of the joint decree. Tbe defendant Khatav Ladha 
pleaded that the [28] accounts of the partnership were still unadjusted, 
that the claim was barred by Limitation Act, and that all the partners 
should be made parties. The plaint was accordingly amended, the other 
partners or their representatives being made parties, the claim being 
extended, including a certain sum deposited in the hands of the Account- 
ant General, and praying that, if necessary, the partnership accounts 
should be taken and such sums as might be found due to the plaintiff 
might be ordered to be paid to him by the defendant Khatav Ladha. The 
other defendants did Pot appear or plead. The Judge of the Division 
Court found that the claim was not barred by the Limitation Act, and 
reserved bis findings on the other issues till an account of the partnership 
dealings and transactions bad been taken by the Commissioner to whom 
a reference was ordered. It was that decision which was confirmed by 
the Appeal Court on the following grounds : — (a) That tb e claim as 

(2) L.R. 5 Eog. and Ir. App. 656, 

(4) 6 B. 628. 


(1) 4 M.H.C.R, 218 (226). 
(3) 12 B.H.C.R, 97. 
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I"*" contribution, not in regard to a part- 
Whhont made the subject of a suit 

without also asking for a general account— ScdgKjiciv. Danieim) ; (b) that 

of the le^rnad justified by the opinions of three 

o the learned Lords m Knox v. Oye, which were that a suit for recovery 

of a partnership asset received by one partner after the dissolution of the 

partnership may be maintainable even where the right to a general nart- 

nership amount may have been barred by the statute ^Stfons • 

(fl) that It was the defendant Khatav Ladha who insisted on the partnership 

account being taken. Therefore, without deciding bow the OB.se would 

a general Partnershin 

taS^was coufirmef ® partnership to be 

«v. present case, though the prayer of the plaint is that " if neces- 

re^L«r!’%’’iP account should be taken, it is evident that for the 

ircmint "u ° ® ? general partnership 

account noust be the sole and prime reason. ^ 

I'® Knoxv. Gye, it is unnecessary to repeat at full length 

r29l 'Preen j'’® Judgments which are given by Mr. .Tustiee 

IZ9J Green m his judgment in the case just noted. But stress mav be 

™nr«r pouts. It was a suit filed in October, 1864, by' the 

leelf f ‘‘''® ° ® ^®®®®®®'^ partner, who had died in November, 1854. 

“uTi" ! ® partnership account, including 

HuT ^®®n ^P?®''®'^ l^^*® surviving partner and from one 

S ^'®®-‘2‘^®u®®l'or Wood held that the application of the statute 

of limitation was excluded by the fiduciary relation existing between the 

f w® fP*'''‘''*ug partner, and by the fact that the money re- 
covered from Hughes was received within six years before the institution 

r n On appeal this was reversed by the Lord Chancellor (Lord 
Chelmsford) who held that the claim was barred by the statute of limit- 

ations. On further appeal to the House of Lords the decision of Lord 
'-^neimaford was upheld. 

of 3- receipt of the sum 

irom Hughes within six years before the institution of the suit that the 

Westbury pointed oun that. if. as ao 
answer to the statute, it was intended to rely upon the receipt of the 
aent due to the partnership, it should have been alleged and nroved that 
me sum was received within six years from the death of the deceased 
partner, whereas the sum was apparently recovered in June, 1861 (the 
case as put in the Report, p. 661, says in 1862). Therefore, if the right 
*W tbe account was taken away by the statute previously to the receipt of 

Buon Item, the subsequent receipt could not remove the bar and restore 
itxe title to tbe aooount« 

Applying that ruling to the present case it will be seen that the 
question were recovered in 1893, i.e., more than three years 
statutable period) from tbe death of tbe deceased partner Hemabai. 

Westbury then went on to show that a Court of Equity will 

statutable period, without acknowledgment 

. ftocounb between tbe estate of a deceased partner and a surviv- 
ing partner. He said: « ourviv 


1895 

July 30. 

Original 

Civil. 

20 B. 13. 


BX-78 


(1) a H. and K. 819. 
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1895 “ It must be recollected that the representative of a deceased partner 

Judy 30. has no specibc interest in or claim upon any particular part of the partner* 

ship estate. The whole property therein accrues to the surviving partner; 

Original he is the owner thereof, both at law and in equity. The right of the 
Civil. deceased partner’s representative consists [30] in having an account of the 
2 ^“^^ property, of its collections and application, and in receiving that portion of 

the clear balance that accrues to the deceased's share and interest in the 
partnership. Another source of error in this matter is the looseness with 
which the word ‘trustee’ is frequently used.” 

The rest of the judgment of Lord Westbury is taken up with his 
reasons for dissenting from the opinion of Vice-Chancellor Wood that there 
was anything fiduciary between the surviving partner and the dead partner’s 
representative. It is evident that according to Lord Westbury’s judgment 
the present suit, whether simply for a share of a partnership asset or for 
an account of the partnership in order to obtain the whole of an asset, 
would be bad. 

Lord Westbury was followed by Lord Colonsay. He treated the case 
briefly : 

‘'The deceased partner died in November, 1854, and the bill was filed 
in 1864, but it is said that in the interval, viz., in January. 1659, a 
considerable sum was received by the surviving partner as a compromise 
of a debt of a larger amount due to the partnership estate ; and it is 
contended that as a period of six years bad not run from that date of 
recovery until the filing of the bill, the statute does not apply. I cannot 
adopt that view. If adopted, the result would be that a new period would 
run from the date of every recovery of partnership debts, and that would 
in effect make the statute valueless in regard to partnership accounts ; and 
I see no I'eason for it. because the account, if sued for within the statutory 
period, must have comprehended all debts and claims, whether recovered 
or unrecovered, and whether good, bad or doubtful.” 

So here the fact that a period of three years has not run from the date 
of the recovery of the assets until the filing of the present action, does not 
avoid the bar of limitation in a suit for an account. But Lord Colonsay 
went on to say : “ I do not say that, if a sum is unexpectedly recovered 

after the laose of six years, the executor of the deceased partner, though he 
has lost the right to sue for an account of the partnership concerns, may 
not in another kind of suit demand a share of the particular sum so 
recovered.” The value of this obiter dictum is diminished by the fact that 
no illustration was given of an unexpected recovery, nor was it stated 
what should be the form of the other kind of suit. 

Lord Colonsay was followed by the Lord Chancellor (Lord Hatherl 0 y}i 
who as Vice-Chancellor Wood had given the original decision, and he 
devoted his judgment to a strong expression [S.lj of dissent from the 
opinion of Lord Westbury. that there is nothing fiduciary between a 
surviving partner and the executors of his deceased partner. He said. 
“ It appears to me that the case we have had to consider here is this. I 
will assume that an account had been taken upon the death of the deceased 
partner or ins coed lately after the death of the deceased partner i 
everything which could be ascertained had been ascertained andadjustOTi 
that the account was complete, and that releases were given, * Then hfi 
assumed that this complete adjustment had not iinoluded a debt tolhe 
partnership ” say of the amount of £20,000 which was left outsfcanai^i 
and which was subsequently received by the surviving partner by right 
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! ti8 survivorship as partner ; then and then only would the exennto^^ 
of the deoeased partner have'a ripha to a moiety (assuming ^ ^ ■ 

partners were partners in moieties) of that moLy vi, Mo oOO J ~ 

Z’ke^trfnv^sLh ^ tor that partner to OriginAe 

wArA in/loK(-a /4 f/s 4 -u A ^ years ago , the parties who 

were indebted to the firm were not at that time able to pav their debts 

they have paid them since, the money has been collected by me the 
thafc I hold no fiduciary position towards you.” ^ 


20 B. IS. 


+t.» Hatherley showed by an instance which be quoted that 

the case put by him was not imaginary. He says : “ It ia not imaginary 

of theZ®r '"■’g after the ordinary accounts 

" And then he applied the principle 
laid down by him to the case before the House of Lords in the oassaees 

quoted by Mr. Jushce Green and to be found at pages 109, 110 of 12 

to sal To T,' ^ surviving partner would have a right 

t^at wh h ® ‘'’® deceased partner : "lam willing to pay you 

^ your own, but further than that I will not go r 

III 1 partnership accounts which, I sav ' are 

all settled, and as to which there are no accounts between us' ’ 

• . It appears to me that Mr. Gye (the surviving partner) had only one 

pf two courses open to him, viz., that of handing over the money that he 
had received, or the deceased partner’s share of it to the executors of the 

iLSLir.ri;.” ■ •• 

«... ^ of Lord Hatherlcv if 

would appear that the whole of his case is based on the assumDtion^^hJf 

Ifter Z diM f I-*’® had been taken within the statutable period 

flnhLm of partnership by the death of one of the nartneis* 

Subsequently an asset not included in that account is recovered bv the 

f ^ Z ‘’y °t l^he deceased partner he must 

assumiZthal ‘'® ^®®®®®®^ 

Plead? tLt li ““ had been settled up to that period ; or if he’ 

Fittn ‘hat since that settlement there have been fresh accounts, which if 

Si, “^® ®®r‘ ‘h® ®“hj^ct of the present suit’ beirged 
snoireiy to him, ho has a right to have that account taken. 

made^t^aetHe ip ”?®® ‘’®^°''® “®’ ““emPt has ever before been 

Wresentat After the statutable period the 

ahfl^nhl!^! whole, because I demand that a general parbnershin 

fchdh kk tfio defendant who demands an account in ordAt* 

'^'® ®-® -hlch Lord 

mthArllv mU the surviving partner Was bound to band over the share of 

totoe executors Of the deceased partner, was wherit irona 
bkJis!! «U accounts had been settled up to that 

JiimSrnmt 1 ^“^ partnership account nor 
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I must admit that the point is not clear beyond all doubt, for just 
JuXiY 30. before the passage quoted above Lord Hatherley said : " Now, as regards 

the right to an account, I cannot quite conceive that the right of the exe- 
Original cutors of a deceased partner will be barred by the statute of limitations 

if they do not assert their right to the account within the statutory 
period, and that equity will follow the law in that respect, and that it will 
adopt, as to a suit, the limit which the law has assigned with reference to 
the [33] commencement of an action.” These words, if not governed by 
the sentence above quoted, would seem to be general. And so possibly 
they were taken by Lord Chelmsford, who followed Lord Hatherley. 
He held that the receipt of the money due from Hughes did not prevent 
the statute from continuing to run, and he dissented from a remark 
‘ almost incidentally made by Lord Hatherley that ‘ the statute of limit- 
ations would not apply to a partnership account of this description, but 
that the statutes are applicable to the present case, appears to me to be 
clear.” Then after quoting cases to show the limitation to six years of 
actions of account applied to bills in equity for an account, he proceeded r 
“ The statute of limitations then being applicable, and beginning to 
run in November, 3854, upon what ground is it alleged that it was stopped 
in its course, and that although six years afterwards elapsed, it did not 
operate as a bar to the suit for an account ? The ground taken is that the 
debt due from Hughes to the partnership was satisfied by the payment in 
discharge of his liability in the month of January, 1859, and that the bill’ 
was filed within six years of such payment. * * * ipjjQ quegtion to 

be determined is whether when a right to demand an account of a partner- 
ship arises, and afterwards six years elapse, the payment, before the 
expiration of the six years, of a debt owing to the partnership when the 
time of limitation began to run will take the case out of the statute.” 

Lord Chelmsford then went on to show that this Question must be 
answered in the negative. 

* Now in taking the accounts of a partnership all outstanding debts 
due to the partnership must necessarily enter into the account. * * * 

If the effect of the payment of Hughes’s debt is to create a new right to 
an account, then every debt due to a partnership, which is received after 
a dissolution, must in like manner give a fresh right to demand an entire 
account of the whole of the partnership concern, and this equally whether 
six years have elapsed or not, after a suit for an account might have been 
commenced before the debt due to the partnership was received, the con- 
sequence of which would be that when a partnership is dissolved by death, 
and there are outstanding debts to be collected by the surviving partner, 
the statute of limitations could never operate as a bar to a suit for an 
account against him,” 

Then shortly afterwards is the passage quoted by Mr. Justice Green 
(12 Bom. H. C. Eep. at pp. 110 — 111) : 

“There may be a difficulty in determining what is the right of an 
executor of a deceased partner (in the case put by my noble and learned 
friend, ue„ Lord Hatherley), where he has allowed the statute of limit- 
ations to run against his claim to an account, and a debt has been recovered 
by the surviving partner after the six years have elapsed. But this is a 
difficulty occasioned by his own laches, and I see no reason why he should 
not have a right to sue for his share in this sum .... the [ 34 ] 
surviving partner being at liberty to defend himself by alleging and 
proving that the whole of the sum received had been applied, or was i 
applicable to the payment of partnership liabilities.” . : . j 
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Chelmsford’s words be taken in a general sense, then 1895 
though^twenty years may elapse after tbe dissolution of a partnership bv JULS 3C. 
the death of a partner, and no account of the partnership is overtaken, and — 
after the twenty years an asset is recovered by the surviving partner he ORIGINAI. 
^an be sued by the representative of the deceased partner for the share of OlVIL. 
the asset due to the estate of the deceased. But if the words are to be 
confined to the case put by Lord Hatherley, and that case assumes a 
general partnership account taken within the statutable period, this asset 
being excluded from that account, then and then only can a suit lie for 
a share of that asset, the surviving partner being at liberty to defend 
himself by showing that the asset though not included in the previous 
aad been applied or was applicable to the payment of partnership 
liabilities. It IS evident that Mr. Justice Green put the general interpre- 
tation on the passage quoted. In Dayal Jairaj v. Khatav Ladha (1) he said 
that a suit for a recovery of a share of a partnership asset received by 
one partner after the dissolution of the partnership mav be maintainable 
even where the right to general partnership account may have been 
’barred by the statute of limitations, is supported by the opinions of at 
least three of the four learned Lords who took part in the decision of 
Gy ey and Mr. Justice Latham \n Merwami v. Rustomji{2) 
said : I think that the opinions of the majority of the Law Lords in 

that case {Knox v. Gye) do establish that a suit may be brought by the 
representative of a deceased partner against the surviving partner to 
recover a share in a sum received by the surviving partner in respect of 
partnership transactions within the period of limitation, although a suit 
to take the partnership accounts generally would be barred. Such is the 
interpretation put on the case by Green, J., in his judgment in Dayal 
Jairaj v. Khatav Ladkail).” 

Were the matter res integra I should be inclined to doubt whether 
the obiter dicta of the learned Lords are clearly enough expressed to found 
on them such an important proposition. Lord [35] Colooeay’s remark 
referred to an “ unexpected recovery,” which would seem to show that 
he contemplated a previous partnership account having been taken, from 
which this asset had been inadvertently excluded. Lord Hatherley founded 
his remarks on the assumption that a general partnership account had 
been taken within the statutable period, the asset in question having been 
excluded therefrom. Lord Chelmsford’s remarks referred to the case put 
by Lord Hatherley. But if (to adopt Lora Chelmsford's words above 
4)aoted with a alight alteration) the effect of the payment of any debt due 
to the partnership to the surviving partner is to create a right to a share 
in that asset in favour of the representative of the deceased partner, then 

to ® partnership which is received after a dissolution must 
in like manner give a fresh right to a share in each asset, and this equally, 
however many years have elapsed since the dissolution, and however 
negligent the representative of the deceased partner may have been in never 
ABkiog for an aooount. The right to an account (amongst other things) of 
an ontstanding debt, which must be included in the account as part of the 

assets to be ooUeoted, cannot be affected by paymept of that 
r j ^ Doeroly converts into realized assets what was previously un- 
oolieotod,' and oannot stop the oourse of the statute of limitations wbioh 
wiB running against the claim to an account of the nartnarshin 
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1893 It was said that upon payment of the debt a new right accrued to therepre- 
JPI.Y 30 . senbative of the deceased partner. But the right to sue for what ? The 

ORiriAi AT I’® accouQt. But that he was entitled to sue for aU 

along, and the account must have included this very debt, the receipt of 
UmL. which IS supposed to have created a new right to an account (per Lord 

20 B. 13 . f 687). And then follows the passage in which LordOhelms- 

said that he saw no reason why in the particular case put by Lord 
Hatberley, the executor of a deceased partner should have a right to sue 
01 hts share in an asset received by the surviving partner after the 
lapse of the statutable period for a claim to au account. 

It tnust bo admitted that when the remarks of the learned Lords are 
considered from this point of view, there does seem some difficulty in 
giving a general interpretation to them. But [36] the Court of Appeal 
having read those i;^0marks in a different way, and the point being one of 
peat nicety and doubt, I think that I am bound to follow the general* 
interpretation which has hitherto been adopted in this Court. All the 
our learned Lords in Knox v. Gye would have refused the present plaintiff'a 
prayer for an account. I feel no doubt about that. 

The plaintiff, therefore, is entitled to a share. What he can recover 

is Hemabai s j^ths and the 5^ annas’ share of Goculdas, who does not 

^ntend the plaintiffs claim. I have felt some doubt with regard to 

goculdas share, the plaintiff being strictly entitled only to the share due 

to ilemabai s estate, his claim to an account in order that he may show 

at he would be also entitled to the share of Goculdas and Bhugwandas 

eing undoubtedly bad. But as Goculdas evidently wishes that plaintiff 

should take bis share, and Bhugwandas does not raise any plea showing 

that he is entitled to retain Goculdas’ share, I shall allow the plaintiff’s 
case in this respect. 

regard to the set-off, it is clear from the letter of the pleader of 
the debtor (Ex. 2) that the debt was paid to the plaintiff as due to the 
hrm of which the defendants Nos. 1 and 2 were partners. This also is 
borne out by the copy of the indemnity bond (Ex. 4). Therefore, there is 
an ascertained sum to which the second defendant is certainly entitled as 
much as plaintiff is entitled to a share in the sums recovered by the 
decrees Nos. 187, 188 and 189. Indeed, it is diflScult to say how plaintiff 
has recovered the debt due from Hiranand. The representative of a deceased 
partner has no specific interest in, or claim upon, any particular part of 
the partnership estate. The whole property accrues to the surviving ■ 
partner (see remarks of Lord Westbury in Knox v. Gye quoted above, 
p. 675). The executors of a deceased partner have an interest in those assets 
which the surviving partner can alone gst at (per Lord Hatherley, p. 679). 
But lb is unnecessary to consider that point further. It is enough that the 
second defendant is entitled to recover from the plaintiff the sum as claimed! 
by him, I find then on the issues : — 

1. As regards the claim to a share in the moueys in question, this 
Cpurt has jurisdiction. 

[37] 2. The claim for this share is not barred by limitation. Tho 
claim for a general account is barred. 

3. Plaintiff is entitled to recover ^ths and also Goculdas’ ^ths. 

Defendant No. 2 is entitled to the set-off as prayed by him, 
i. 3 oi** 0 ot that the costs of the suit be paid out of the estate in th© 

liands pf . the third defendant. . , 
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j. i .1 appealed and the second dafendant filed cross-objections 

to the decree« 

f , Advocate- General) 8.xid Inverarity , for appellants 

vplamtins). This is not a suit for a partnership account. We do not 
^sire an account. This is a suit to recover propertv really belonging to 
Hemabai as the principal partner of the firm. The whole of the money 
wally belongs to her, as both the defendanis are indebted to the firm. 
The property is in Bombay and in the hands of a receiver aopointed by 
this Court. There is, therefore, jurisdiction. The fact that the property is 

events, part of the cause of action, and leave to sue has been 
obtained, and where that is the case there is no distinction between part- 
nership suits and other suits. It is a question of discretion whether the 
Court will entertain the suit. 

Next we contend that the suit is not barred. We claim the benefit 
of 88. 7 and 17 of the Limitation Act (XV of 1877). On Hemabai’s death. 
Aissondas was the heir. He is a minor and there was no “legal represen- 
tative capable of instituting a suit" until the plaintiff was appointed 
administrator on the 30bh March. 1891. A minor cannot sue. A suit is 
instituted for him. The words “legal representative capable of instituting 
a suit in the section mean a person who has taken out probate or letters 
of administration. The plaintiff now reoresentn Hemabai and all her 
property vests in him. See s. 4 of Act V of 1881. 

^ A suit by the representative of a deceased partner to recover a share 
m assets received by the surviving partners may be brought, although a 
suit for a general partnership account may be barred by limitation— 

V. Qye (1); Dayal Jairaj v. Khatav Ladha (2) ; [38] Merivanji Hormusji 

Bur/or/i (3). Reference was also made to the Contract Act 
UX of 1672', B. 45 : Lindley on Partnership pp. 549, 550. 

^ Kirkpatrick and Scott, for respondent (defendant No. 2). — This is a 
amt for partnership accounts. A right to an account is the only right a 
partner has against his co-partner. The plaintiff cannot claim the money 
without an account, and we may keep it until an account is taken. See as 
to a partner’s rights Knox y. Gye (1); Keahav Gopal v. liayapa (4); 
Kramtbhatv. The Conservator of Forests (5); Ashworth v. Munn (6); 
Joharmal v. Tejram (7). But a suit for an account is now barred by 
Umifcation. See Limitation Act (XV of 1877). art. lOG ; Noyes v. Crawley (8). 
oeotions 7 and 17 do not apply. We deny that the minor Kissondaa is the 
heir, and say that Purshotam, who is not a minor, is. The question 
between them has not yet been tried and is notdecided. A mere unproved 
allegation that a minor is the heir does nob give a third person (e. g., the 
plaintiff) the benefit of se. 7 and 17. The existence of a dispute as 
to heirship does not extend the period of limitation, either for the 

# ^k**^°*^* persons. Ignorance of his rights on the part 

of the heir, whoever he may be or his neglect to enforce them. 
0068 not extend the period of limitation so as to enable a third 
J® 8ue after the period has expired — Banning on Limitation 
Wnd Ed.}, p. 117, if Kissondas proves his heirship, he may hereafter 

Pwhaps be entitled to sue nnder s. 7. Bob it is only the minor himself 

Qfc I®*** benefit of that section. A third person cannot— 

W (3rd Ed.), p. 37 : Budra Kant v. Nobo Kishore (9). 

iroCTber we sa y the claims of Kissondas have been released. If so, then, he 

Sli (ari2B.H.O.B.97. (8J 6 B. 628 ^ 
in IS S ® (6) 16 Oh. D 869 870 

(tl W B. «i.|gS81. (8) 10 Oh. D. 81. 9 i o m 
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July so Mm ^ ^ ^bat the minor 

_^30- himself eanoot do > The plaintiflf here does not pretend to represent the 

Obiginal “g3t''of s%°°VT“® •“ Why should he he allowed the 

p u j 1 °^/ *» °“>y to the minor himself ? This suit was 

CmL barred before the piamtiff obtained letters of [39] administration! A mino! 

20 B. 13, P^cedure Code, Act XIV of 1882, s. 440), or in this case 

resfiioont Bhagwant v. Shanker 
Ramchandra (l). Among Hindus in the Mofussil there is always a legal 

repiesentative capable of suing without probate or letters of adminiska- 

Xain ' Mahomedans in the Mofussil are not required to 

AWlP M-t Gumtibai (2) ; Shiik Moosa v Shaih 

^otfnnlv^T(''%°“ /2nd Ed.), p, 221, note. Therefore s. 17 does 

dme XV tP A® r ^^le to .sue at any 

O^^ldnf ? ‘’“‘Nation has expired by adopting tbe expedient 

of taking out probate or letters of administration and claiinin.* anew 

also referred to Chai^mull v. 

iuried^!L'^A ^ ® ■ Pu® and authorities on the points of 

jurisdiction, A-c., were tbe same as in the lower Court. 

JUDGMENT. 

FarRan, C. J.— The dispute between the parties to this anneal is 

d"nTTN in'the hands^ Z third 

Nos 187 .aP»'oint 0 d by this Court in Suits 

ed the monov h Division Court has by its decree direct- 

LtaL oTnem^L^® r J" fu administrator of the 

pronortions Thn’ 1 defendant Bhugwandas in certaip 

whole fund.- HoLttbis aptT^ ‘‘‘'® 

the has filed cross-objections, contending that 

m tharit wi 1 altogether on the grounds 

to entertain it A imitation, i2) that the Court had no jurisdiction 

tL fund ^l U , Goculdas does not claim that any part of 

the fund should be paid to him. He has not appeared upon the appeal. 

he which we take upon the question of limitation, it will 

Divio' o ® i^uch discussed in f.be judgment: of the 

?ne h^d / • “'® individual [40] partners on the, 

u A t i^epresentafcives of a deceased partner on the other 

hand mter se la cases where assets of the firm have been recovered by the 

representatives to sue for an 
account of the partnership dealings and transactions has been time-barred; 

we advisedly refrain from giving any decided opinion upon this part of the 

The facts which it is necessary to have before us in order to under- 
stand how the questions raised by the defendant Bhugwandas have arisen, 
may be concisely stated. Hamanmull Ramdassani was an inhabitant 

business there and in the Persian Gulf. The 
responds^ Goculdas was hie partner. Hamanmull died in 1884, leaving 
a widow Hemabai and no issue. This widow as his heiress and Goculdas 
continued to carry on the same business in partnership until 1889. Gocul- 
as, accor mg to the evidence of Narayanadas Assammal, vpas a working 


(1) 17 B. 388. 

(4) 22 Ov 259 (262). 


(2) 8 B. H. C. R. 140. 
(6l 16 A> 483 (487). 


(3) 6 B. 341^ 
(6) U M. 454.1 
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partner in the firm and brought no capital into it. This may be taken, we 
think, as an established .act. as Goouldas has never claimed any share in 
the assets of the firm, and Narayandas affirms that it was so 

as a respondent Bhugwandas was admitted 

It r«rifBg th ffh' 1 ^ partnership-deed was drawn up. 

^pers thereof had been cleared, and that from its date a new firm would 

r-ocnwl®/ Hemabai was to be the seth or owner and in which 

® 7®re to be partners. It further provided that 

Jhat L t! be Ks. 2.100 to be paid by Hemabai, and 

that as to the other moneys of Hemabai which might be employed in the 

firm, interest therein should be paid to Hemabai i per cent. The partners 

Goculdas and Bhugwandas were to draw Rs. 2-50 and Bs. 200 respectively 

per annum without interest for their household expenses and were to bo 

at liberty to dravv further sums with Hemabai’s consent on auspicious 

occasions, paying interest thereon at i per cent., and as to such moneys 

as should remain credited to them in the firm, they were to be paid inter- 
■OBt thereoD at the like rate. 

[41] Then followed the clause as to the shares. It runs thus 

“ As to whatever net profit and benefit will be made in the firm, the 
flame will be divided, the same will be divided as per Re. 1-1-0 (seventeen 

this manner ; the particulars thereof are as follows ^ anna 
2! ohn (xovardhannathji (a charity account!. 8 annas of Seth Mata 
Hemabai, annas for Bhai Goculdas Sobhanmalani, annas of Bhai 
Bhugwaodas Mitbaramaui.” 


4.U partnership deed was executed iu Sind, probably at Tata, where 

the defendants Goculdas and Bhugwandas reside and Hemabai resided 
and the business was to be carried on at Behrio in the Persian Gulf and 
itfl outsfcatiODB. The terms of the deed as we have set them out show, 
we wnpk, that the moneys with which the business was to be carried on 
m addition to the capital were to be supplied by Hemabai alone, though 
w contemplates the probability of the partners having money in the firm. 
Read as a wbole it constitutes, wa think, Hemabai the real owner of tbe 
trm, and Goculdas and Bhugwandas working partners therein. 

Hemabai died on the Ist September, 1889, a little more than three 
weeks, oooseguently, after tbe date of the partnership, which, by opera- 
tion of law, thereupon became dissolved. For reasons presently to be 
aaeigned, it must, we think, be taken for the purposes of this suit that her 
heir was Kissondas, her husband’s brother’s son. He was then and still 
18 a minor, having been in 1890 about ten years of age. 

April, 1893, Goouldas and Bhugwandas, tbe surviving partners in 

# against debtors 

in Bombay. Bhugwandas in this matter acted for Goouldas, 
woo did not then leave Tata. Subsequeutly, on Goculdas coming to 
u* a petition to tbe Court in suit No. 187 of 1893, in 

wmob he stated that Hemabai, deceased, had the largest interest in tbe 

TOB1D0BB and asflete of tbe firm, and that Bhugwandas on tbe accounts 

n**.i would be found largely indebted to the firm. He further 
W^d that Bhugwandas bad excluded him from the management of the 
Wtoi tnd that ha was apprehensive that BbugwandaB would secure in 
own hands tbe amonofe admitted by the defendants, and apDlv it to 

petition resulted in a consent Judge’s order of the 
flSnd July* X 898 , under .which [iS] the gams reoeived in the three suits 
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JDLY "0 Im 5*"® defendant, the receiver, to be by him held and 

J DIjY invested until further order of the Court. 

Original tt March, 1894, letters of administration to the estate of 

n.vTT. ,9^''“"'=' Administrater General, who on 


20 B. IS. 


fu^ OO A \ 1 f 11 • />. V ; ’ ureuerai, WDO On 

he 2200 April following filed the present suit setting out the above facts, 
and alleging that Goculdas and Bhugwandas were each indebted to the 
partnership and bad nothing to receive from it ; and further alleging that 
he was apprehensive that Goculdas and Bhugwandas would receive the 

that they would be lost to the 

^ 01000^1 f prayed (1) for a declaration that the whole fund 

belonged to Hemabai s estate and that the receiver should be ordered to 

pay It to him as administrator of Hemabai. (2) if necessary for the purpose 

partnership should be taken, and 

mce vinrthe'“fnnd°“ ^efeedants Goculdas and Bhugwandas 

receiv ng the fund Goculdas, as we have stated, does not put forward 

any claim to it. The contention is between Bhugwandas and the plaintiff 

admitted that the accounts of the firm have not been formally 

deffndTnt?'^ between the estate of Hemabai and the surviving 

Administrator-General was appointed her adminis- 
ft ^ eoP'i^ he made up. By 

in thrfi/m has been contended that, as surviving partners 

firm and ® '^®’'® eP‘'‘Je<3 ‘o this asset of the 

Ic^nntlT f Hemabai w„s to an 

. -he surviving partners, and payment of the balance at foot 

tn sncb ' ‘®® administrator of Hemabai 

Bhnplnd limitation, the right of Goculdas and 

posSh^r!.! d established. In support of this pro- 

thrill K f d®'^ upon the judgments delivered in the House of Lords in 

bidPr^ rfr particularlv upon the 

thaf^n ^ O' Lord Westbury in that case. We are not prepared to bold that 

14^1 fa » '^P^-lounded even on the assumption that the claim of 

fbof fl account is time-barred. We are inclined to think 

that tne difference between Indian and English law on this subject alluded 
Ihe course of the argument and the peculiar nature of the partnership- 
aoeu m the present ease distinguish it from the ease put by Lord Westbury ; 
out we do noc pursue the question, because we are of opinion chat the 

Claim 01 Bemabai's administrator to an account of the partnership dealings 
IS not fcime-barred. 

h above stated are these : Hemabai died on the 1st Septem- 

o^* . pJaintiff was appointed administrator of Hemabai’s estate 
1894 March, 1894. The present suit was filed on the 22Dd April, 

Now s. 17 of the Limitation Act (XV of 1877) provides that whena 

person who would, if he were living, have a right to institute a suit, diee 

before the right accrues, the period of limitation shall be computed from 

Che time when there is a legal representative of the deceased capable of 
tnsHtuHng such suit. 

Upon this the question arises whether when Hemabai died there was- 
a egal representative of Hemabai capable of instituting a suit for an ac- 
count against the partners. Soon after her death, Tulsabai as mother and 
guardian of Kissondas applied to this Court for letters of administration to 
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her eafcafce limited until Kissondas should come of age. The defendant 

Bhugwaodas and Tirathdas, the father of Hemabai, entered a to 

Hemabai had left a will, of which 

no such will had ever been 
proved or judicially adjudicated upon, though Hemabai has been dead for 

four years. B’or the purposes of this suit the allegation has not been in 

bo disregarded. The^rder appo^^ 

raised by the issues It IS not conclusive between the parties. 

Ihe aftdavits made in support of the caveat did not suggest that 
Hemabai left a nearer heir than Kissondas, nor is it here sbownThat she 
did. We must, therefore, assume that Kissondas [44] is her heir This 

theTd'mi the ultimate claim to the moneys in the hands of 

f hereafter shall prove that he has a 

title to oust the prima facie title of Kissondas. 

hA.V being an infant when Hemabai died, and being her 

f opinion, no legal representative of Hemabai 

capable of suing until letters of administration were granted to the 
Administrator-Oeneral. The expression " capable of suing " in s 17 is we 
cannot doubt, the antithesis to "nob under legal disability to sue It 
ftDDOt, we apprehend, refer to incapacity arising from want of means or 
abaeDce of other physical causes. What legal disabilities incapaciLL 
from suiDg, are pointed out in s. 7, amongst which infancy is foremost. 

.1°’ would result, 

annnint ‘i ° ‘he administrator to Hemabai’s estate being 

appointed, the claim for an account was admittedly not time-barred Bv 

e very act of appointing an administrator to protect the estate, the claim 
ecame time-barred. Any reasonable interpretation which avoids such 
fa ^ should be accepted. Here the interpretation which we adopt 

obvious. This view does not. we think, at all come 

mrma Biswas {\) which was a decision under s. 7 of the Act and was 
determined upon wholly different considerations. 

further question arises whether the Court has jurisdiction in this 
case, and we are quite unable to bring ourselves to feel any doubt upon the 
UDjeot. Leave to file the suit has been given under cl. 12 of the Letters 
acent. So the Court has jurisdiction if any part of the cause of action 

arose within the locallimits of the High Court. What is the cause of 

0 ion alleged ? It is that the defendant Bbugwandas is endeavouring under 
^oak of his position as surviving partner to get into his hands a sum of 
money within the jurisdiction of the Court, nay in the hands of its officer, 
WISH a view to deprive the representatives of his deceased partnei (who 

made in the plaint are solely entitled to it and 
ail the assets of the firm) of the fund. [46] and to employ it for his 

^ cause of action arising within the jurisdic- 
L ^ he the whole cause of action, but is it not a 

u ^^****®^ of one? Is the Court’s aid to be withheld? Is its 
to be paralysed by the answer *' The Court can’t prevent this injustice 
adinat?“ 9 »®*;? wrong— because the accounts of the firm have not been 

defend emphatic negative. It might be a good 

aefenoe to sQoh a amt (^q not say it would be) for the defendant to 
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receiving the money for the benefit of the partners at 
JU^30. large. I shaU duly account for it when the account is taken.” That if 

Original be a good answer ; but this is not the case of Bhugw’an- 

Oivi^ ,>"■ M ! faave it and spend 

UIVIL. It No doubt It would be necessary in such a case incidentally to take 

the partnership account if the defendant alleges that he has a claim to the 
money ; but that is immaterial. The Court often has to decide a colla- 
teral issue in respect of which it has not direct jurisdiction. The case of 
rent sued for in the Small Cause Court is an instance. Such a suit is not 
defeated by reason of the Court having incidentally to determine a ques- 
tion of title toUnd on which directly it has no jurisdiction— v. 
Ji^icvarji U). There is no reason which occurs to us why this Court should 
not, It necessary, take the accounts. The defendant cannot complain. 
It IS his own wrongful act which gives the Court jurisdiction incidentally 
to take it. The plea to the jurisdiction, therefore, fails. 

When these technical objections are brushed aside, there is really no 
defence to the suit upon the merits. The terms of the partnership deed 
and the dates are strong to show that Bhugwandas can have no interest 

Ih of the firm kept by Bhugwandas and Goeuldas 

show that he IS indebted to the firm, and do not contain a trace of his 

having brought capital into it. In one of his answers to interrogatories 
^ut in, we cannot help thinking, rather inadvertently by the plaintiff) 
Bhugwandas says that he brought in some goods, but he betook himself 
out of Bombay when the suit was coming on. and gave no evidence at 
the trial. The plaintiff has made out the several allegations in [46] his 
plaint by s^ong prtma facte evidence which there is nothing to rebut. It is 
said that the defendant’s advisers had not a full opportunity of inspecting the 
books, and that they were taken by surprise whan the books were produced 
and put in at the trial. They did not. however, ask for a postponement 

since discovered anything in the books 
which has been brought to our notice which would help the defendant. 
In truth, on the merits this suit was undefended, and upon the merits we 
think it ought to have been decided. 

The decree must be varied by making a decree in the terms of 
paragraphs (A) and (B) of the prayer of the plaint, and the defendant 
Bhugwandas must pay the costs of the suit throughout. 

We have not referred to the set-off ; it follows from our judgment 
that Bhugwandas has no claim under it. 

Attorneys for the plaintiff : — Messrs. Bhaiskankar and Kanga, 
Attorneys for the defendant : — Messrs. Ardesir, Hormasji and Dinha, 
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Before Mr. Justice Starling. 


Din^aw Nowroji Bode [Plaintiff) v. Nowroji Nasaewanji 
Bode and Pkrozshaw Dxnshaw Bode [Defendants).* 

[13th August, 1895.] 

money mortgage of trust property-Sanction of 


Originad 

Civil. 
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A property in Bombay to trustees on certain 

JeiS The income of the property was more than was 

purposes of the trust, and the trustees had a surplus o{ 

frond ’.?n^ obliged to pull down a certain chawl^which 

^dod upon the land for the purpose of rebuilding upon it. and they proposed 

V^^P^rty, to erect a larger and more substantial 
&Tp6tx^od the surplus of Es. 19.000 which 
Oftnnn**^ hands, bat found that to complese the work a further sum of 
Rs. 20,000 was necessary. This they proposed to raise by mortgaBine the trust 

oaloulated that the whole mortgage-debt would be paid ofl out 
of the surplus rents of the trust property within three years. They Bled this 
suit, praying that the Court would sanction the proposed mortgage. The Court 
however, refaaed its ^^anotioD, aod dismissed the suit* * 


[47] Suit by trustees to obtain the sanction of the Court to raise 
money by mortgage of trust property. 

Tbe plaintiff stated that one Hormusji Dorabji. a Parsi inhabitant of 
Bombay, died, m January, 1833, leaving a will wherebv he devised two 
immoveable properties situate in Bombay to trustees upon trust to receive 
the rents and profits, and after defraying all expenses for taxes and repairs, 
or tor rebuilding of the same when necessary, to pay and appropriate the 
oaiance for the performance of certain religious rices and charities. 

The material parts of the will are as follows : — 

I give, devise and bequeath unto my cousins Dinshawbhoy Nowroji 
Nasarwanji Nowroji and Darashaw Nowroji, their heirs and assigns the 
two following properties or estates, viz., an oart with six buildings standing 
thereon situate without the Fort in the city of Bombay, in Hanuman Gully, 
belonging to me. and one range or chawl of seven compartments situate 
m Jugjivan Kika Street, without the Fort of Bombay, also belonging So 
upon trust to receive the rents and profits of the same two properties, 
and after discharging out of the said rents all necessary charges for taxes, 
repairs and the like, hereby directing the said properties to be kept in 

fk rebuilt when necessary, to pay and appropriate 

the balance of the moneys arising from the said rents in the performance of 
the following religious ceremonies and dinners : — Twelve Jasan ceremonies,, 
one ceremony for the dead called Furvardin, one ceremony ofRapitan^ 
one annual ceremony called Rojgar;aDd I hereby will and direct that my 
saidtrustoes shall not have any power to sell or mortgage the said proper- 
Mea, or any part thereo'f, for any purpose whatever.” 

■ The plaint stated that the plaintiff and the defendants were then 

trosteea of the said properties, that they had duly performed tbe said trusts 

k necessary expenses on that behalf 

Had been defrayed, a surplus of Rs. 19,000 remained in their hands. 
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189S The plaint then continued : — 

AI^IS. The plaintiff and the defendants have lately been obliged to pull 

Original f ® O"' huildings standing upon tbe Hanuman Lane 

niviT. S., "l" Ijequeathed, witb a view to rebuilding the same. 


Civil. 
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uy .ne sa.Q wm bequeathed, with a view to rebuilding the same. 
Tbe said ciia\yl formerly produced a monthly rental of Es. 56, but tbe 
, plaintiff and oefendants were advised that, having regard to the adyanta- 

fr°Zl ''''® said property, it would be of great benefit to the said 

liid th^nllin iff building on tbe site thereof, 

and h^vo 5 ‘defendants have accordingly commenced so to do. 

hnfld^nl A? “■"'d °°e upper storey of such 

reonf;ed ?h ‘hereabouts will be 

lequired for the completion of ihe same. 

from 'i “‘^.‘1®®'™“^ of borrowing the said sum of Es. 20,000 

from one [48] Nemchand Molaponand, who has offered to lend the same at 

hnil? ® a”!! h®; e-curity of tbe mortgage of the same 

building, and the defendants are willing that the sum of Es. 20.000 should 

are so advised that it is 

doubtful whether, having regard to the terms of the said will, they have 
power so to mortgage any part of the said property, and that their proper 
course under the circumstances hereinbefore set out is to file this suit for 
the purpose of obtaining the sanction of this Honourable Court thereto. 

oro»fl ®"h“its that the mortgage now proposed by him will 

fnw L • properties, inasmuch as the building 

now being erected wHl when completed yield a monthly rental of at least 

Ks. 400, and the plaintiff believes that it will be possible to repay the whole 
of the said sum o Es. 20,000 out of the surplus rents of the said properties 
within a neriod of three years, as by the statement of estimated receipts 
and expenditure hereto annexed will appear.” 

The prayer of the plaint was as follows ' 

“ay be declared by this Honourable Court that the accumu- 
lated surplus rents aod prohts of the trust properties herainbeforo referred - 

to have been or may be properly expended upon the new building in the 
fourth paragraph hereof mentioned. 

;j purpose of completing the said new building tbe plaintiff 

and the defendants as trustees of the said properties may be permitted^ 
under the sanction of this Honourable Court to raise the sum of Rs. 20,000 
and to secure the repayment of the same, together with interest thereon^ 

at a rata not exceeding 7 per cent, per annum by a mortgage or charge upon 
the said new building.” 

Macpkerson (Acting Advocate-General), for the plaintiff.— He cited 
Conway y. Fenton (1) ; Jesse v. Lloyd (2); In re Leigh’s Estate (3); Drake v* ■ 
Irefusts (4) ; In re Venour’s Settled Estates (5) ; Vyse v. Foster (6). 
Lowndes, for the defendants. 

JUDGMENT. 

. Starling, J. In this case the testator by his will devised property 
in Bombay to trustees on certain religious and charitable trusts. It is not 
necessary for me to give any opinion as to tbe validity of these trusts. I 
have been referred to a decree passed by the late Supreme Court on the* 


(1) 40 Oh. D. 612. 

(4) L.R. 10 Ch. 364. 


(2) 48 L.T.N.S. 656. 

(5) 2 Oh. D. 522. 


(3) L.R. 6 Ch. 887. 

(6) L.R. 7 H.L. 318. 
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2l8t November. 1856. in which this will is mentioned, I do not find 

w any declaration in that decree that the trusts are 
va d. They are merely recited, and one of the properties devised bv the 

validity of these trusts, therefore, remains 
to be det«rmmeH, if at some future time the question should be raised. 

naj Ihe trustees, however, now desire to build a chaw!. This thev 
clearly have power to do under the express terms of the will, and thev 
may exu«nd for that purpose the money in their hands. But thev seek 
for som.thmg more. They ask the sanction of this Court to raise a large 

mortgage of the trust uroperty over and above the sum 
which- h..s accumulated in their hands, for the purpose of erecting the new 

a/' whether this sanction ought to be granted, 

ihe Advocate-General has cited several cases and has urged that thev are 
authoni.'es upon which the Court may act. I have carefully considered 
those OMses. but I do not think they are applicable here. They are 
oases 10 which the proposed outlay would benefit the estate, and by that 
1 moan would ha for the advantage of present and future beneficiaries, 
iu this case, however, there is no person who would be benefited by the 
outlay. The only result would ha that the trustees would have a larger 
income in their hands over and above what is necessary for the trusts 
because the income is now larger than is necessary for the purposes 

mention^! m the will. What is to ha done with the surplus Ido not 

Enow, ihe religious charities cannot be carried out more effectually so 
there 18 no reason to require more money to be expended out of the rents 
for that Durpose. still less for authorising a mortgage of the trust property 
in order that more rent may be obtained and the unnecessary surplus 
still further increased. A mortgage would be a burden on the property, 
and although no doubt at present it seems probable that it might be very 
rapidly iwid off. the Court cannot allow the trust property to be the 
subject of speculation It is impossible to foresee events* Circumstances 
mi^t happen which would greatly depreciate bouse property generally 
in Bombay, or this property in particular. A mortgage might in that 
case become a burden too great for it, and the mortgagee would then 
have a right bo come in and sell the property in order to realise bis 
mortgage-debt. The Court would thus by its sanction have enabled the 
trustees to destroy the trusts created by the will. If I were to grant this 
applicanon I would be making a precedent which might possiblv be 
followed hereafter in other cases in which there would be greater risk to 
the trusts, I must [60] dismiss this suit without prejudice to any 
question as to the iutended application by the trustees of the trust funds 
already accumulated in their hands. 

Stitt dismissed. 

Attorneys for plaintiff and defendants ; — Messrs. Nanu and 

aormcuiii. 
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Before Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice Fulton. 

Girdhaelal Hahgovandas (Original Plaintiff). Applicant v. 
Lallu Jagjivan {Original Defendant), Opponent.^ 

[27th September, 1894.] 

Vraciicf.— Procedure— maim, presentation of—Beturn of plaint for presentation in 
1827 %!^Tc\ Court, power of, to interfere uiSer Beg, 11% 

A Second Class Subordinate Judge returned a plaint for presentation in the 
SiVt^nn ‘^at the subject-matter exceeded his pecuniary juris- 

Subordinate Judge to whom the plaint was then 
fhlf fh^’ for presentation in the proper Court on the ground 

that the subject-matter was below his pecuniary jurisdiction. The plaintiff 

Tndop wu successor of the Second Class Subordinate 

Judge who had originally returned the plaint. That Judge held that he had 

T by his predecessor. The plaintiff 

^ f lioldingthat no appeal lay against 

The plaintiff applied to the High Court under its extraordinary jurisdiction, 
cl.'? s^’s^S^Reg lYoa827°^ interfere under 

tha^L^Ihmn Subordinate Judge was set aside with a direction 

that he should admit the plaint as of the date of its original presentation. 

1 o Ap^^^CATION under the High Court’s extraordinary jurisdiction (s. 5, 
cl. 2, of Eeg. II of 1827) against the order of Gilmour McOorkell, District 

T j The applicant presented a plaint to the Second Class Subordinate 
Judge of Viramgam, who on the Slst August. 1892, returned [61] it for 
presentation m the proper Court, on the ground that the value of the 

subject-matter m dispute being more than Es. 5,000. the case was beyond 
nis pecuniary jurisdiction. 

The applicant then presented the plaint to the First Class Subordinate 
Judge of Ahmedabad. That Judge also returned it for presentation in the 
propel Court, finding that the value of the subject-matter was loss than 
Ks. 5.000, and, therefore, not within his pecuniary jurisdiction. 

The applicant again presented the plaint to the Second Class 
buborainate Judge of Viramgatn, who declined to entertain it on the 
ground that he had no authority to review the decision passed by bie 
predecessor on the Slst August, 1892. 

■ u applicant then appealed to the District Judge, praying that 
either the First Class Subordinate Judge or the Second Class Subordinate 
Judge should bo directed to accept the plaint. The Judge rejected the 
appeal on the ground that the order refusing a review of judgment was 
not appealable. 

The applicant now applied to the High Court under its extraordinary 
jurisdiction, contending that the Judge should have beard the appeal and 
that he should have directed the Subordinate Judge to accept the plaint. 

Application No. 51 of 1894 under the eztraordinarv jurisdiction, 
t Section 6, cl. 2. of Reg. II of 1827 

5efotid.— It shall be competent to the said Court (Sudder Dewanny Adawlut) 
to oall for the proceedings of any Subordinate Civil Court, and to issue suoh orders there- 
on as the case may requiroi 

-S92 
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A rwZe nisi was granted calling on the defendant in the suit to show causa 
why the order of the Judge should not be set aside, 

Nagtndas T, Marphatia appeared for the applicant in support of the 

rale:— Either the Second Class Subordinate Judge or the First Class 

^bordmate Judge has jurisdiction to accept the plaint. We contend 

^atthe Second Class Subordinate Judge was wrong in holding that he 

had no jurisdiction. What determines the jurisdiction of the Court is the 

value of the claim as mentioned in the plaint and not the actual value of 
the property. 

Goverdhanram M, Tripathi appeared for the opponent to show cause. 
The present application under this Court’s extraordinary jurisdiction 
cannot be entertained, because the order of the Second Class Subordinate 
Judge returning the plaint for presentation in the proper Court was 
appealable and the applicant ought to have appealed to District Court and 
^an come un to the High Court in second appeal. So also when the 
i^irsb Class [52J Subordinate Judge returned the plaint, the applicant 
ought to have appealed to this Court. Those orders being appealable, 
^e applicant cannot seek redress under the extraordinary jurisdiction! 
This application is against the order of the District Judge, which ia 
perfectly correct. The original orders of tbe Second Class Subordinate 
Judge was apparently wrong, but the plaintiff ought to have sought 
redress in a proper form. 

[Fulton, J,, referred to s. 5, cl. 2, of Reg. II of 1827.] 

That section has been repealed by Act XII of 1873, schedule, Part 

TAX* 

[Fulton, J,, referred to Ganesk v. Ramphandra (1) J 

There have been several cases in which that Regulation was referred 
V. Sonu^{2); Shiva Nathaji v. Joma Kaskinath (3); Satuy. 
Shivranibhat (4). It 'seems that the repealing Act XII of 1873 was not 
broughli to the notice of the Court in those cases. 
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JUDGMENT. 

Fulton, J. — In this case the plaint was originally presented to the 
Second Class Subordinate Judge of Viramgam, who. thinking that the 
Bubjeot'matter exceeded Rs. 6,000, returned it for presentation in the 
proper Court. The plaintiff then went to the First Class Subordinate 
Judge, who, finding that the subject-matter was less than Rs. 5,000, again 
returned it for presentation to the proper Court. Thereupon the plaintiff 
went back to the subordinate Court at Viramgam, where there was a new 
Subordinate Judge, who was of opinion that he could not review his 
predeoeasor's decision. Upon this an appeal was made to the District 
(^ort against the final order of the Viramgam Court, but was rejected by 
the Judge, who held that no appeal lay against an order rejecting an 
application for review, and at the same titne advised the plaintiff to apply 
to tbe High Court. 

We think it would have been simpler if the District Judge bad 
recommended the conversion of tbe appeal into one against the original 
order of the Second Class Subordinate Judge ol Viramgam [53] and had 
exoosed tbe delay which was manifestly occasioned by a bona fide mistake 
as to the proper course to follow : but as all the proceedings are now 

WJ* J* (1881) 188. (3) 9 B. H. 0. R, 349. 

(8)7 B.a4l. (4) P, J, (1894) 53. 
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before us, we are of opinion that this is a case in which we onsht 

Mr® JusmL Ale^'-n ’ rt ^ Principles explained b 

Mr. Justice Melvill s decision in Ganesh v. Bamchandra ( 1 ). 

tho Q not disputed by Mr. Goverdbanram that the original order of 
^e Second Class Subordinate Judge of Viraingam, which was passed 
wthout reference to the provisions of Act VII of 1887, was erroneous 
We now set aside that order, and direct that the plaint be seat “ 

Subordinate Judge of Viramgam and be admitted by him and numbered 

and registered as duly presented on 27th June, 1892. All costs hitherb 
thrCt'A^"’'’ |-°“^,,G'-%SPbordinate Judges Court at vtamgaSn 


Order set aside. 


20 B. 53. 

appellate civil. 

Before Mr. Justice Ranade and Mr, Justice Fulton, 

Bai Baiji (Orbinaf Plaintiff), Appellant v. Bai Santok (Original 
Defendant), Respondent.* [2nd October, 1894.i 

^r-'^^-Coneersion, effect cf~Bindu convert, tc Mahc 

prindp‘l6ama/row7e°rrgafdeTrs'^Lttle7"1lfM?h‘‘''°'d'^T‘™' ‘'■= 

converts to that faith u- •“(!) Mahomedan law generally governs 

converts following tho w j a well-established custom of auoh 

presumption ni Vh^ ^ inheritance would override the general 

anrSHanci mT t « be confined strictly to cases of sucLsion 

variance with thi^ ofiL ^ particular custom of succession be alleged which is at 

prooM?eflTn the nar? n to these communities, the burden of 

prijot lies on the party alleging suoh special custom. 

in ?MahomldlTon^^^^ prevalence of Hindu rules of succession 

burden ofToof ^ preference to the rules of Mahomedan law, the 

P.“rlicuiar H^nS . ““I" ‘be patty, disputing the 

th7pro;?d‘fen3^„::g7nTfh^“ 

0 the?sTaLfn*the.f oettain classes strictly retain the old Hindu usages, 

them RpfnrA iii T *a ^ modified form, aod others again wholly abandon 
eleoTio fttloh Succession Act (X o( 1865) the Christian convert could 

oovpr!».i K ‘b®"'” particular classes, and be would be 

T ™5rnLm ‘*® “ attached himself-AirahdW 

to a Principles are applied to the case of Hindu oonverts 

to Mahomedamsm such as Khojas and Cutchi Memons 

intorst‘^snchLlh““‘’f®°‘ '‘'■® b “*“are of publio 

Such decW^o. f ex.stenoe of oustoms ol succession in particular oommuiities. 

af“os note ““ n^oeption to the general rule, which excludes res inter 


(1) P. J. (1881), 133. 


• Appeal No. 72 of 1892. 


(2) 9 M.I.A. 195. 
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CR., 23 B. 639 (643) ; 37 B. 71 = 14 Bom. L.R. 336 = 15 Ind. Cas. 520 ; 38 B. 449 (496) * 

9 Bom. L.R 274 (2831; 12 O.L.J. 459 = 16 O.W.N. 158=8 led. Gas. 41; 8 Ind! 

Gas. 214 = 4 S.L.R. 77.] 


Appeal from tha decree of Rao Bahadur Lalshankar Umiasbankar. 
I’lrsli Glass Subordmate Judge of Ahmedabad, in suib No. 314 of 1891. 

The parties to the suib were members of the Borah community of 
Banpur, in the Dhandhuka Taiuka, who were Rajputs converted to 
Mabomedanism several centuries ago. 

The plaintiff was the daughter and defendant was the widow of one 
Nur Bapu who died at Ranpur on 23rd December, 1889, The plaintiff 
was the step-daughter of the defendant. 

The plaintiff sought to recover the whole of the property belonging 
to her deceased father, alleging that according to the custom of her caste 
A daughter was entitled to succeed to her father’s estate to the exclusion of 
his widow ; she also alleged that her father had made a will bequeathing to 
4ier the whole of his property. She prayed for the whole of the said 

And, in the alternativei for one-half, as a legal sharer under the 
Mahomedan law. 

The defendant pleaded {inter alia) that the caste to which the parties 
belonged was governed by the Hindu law, and not by the Mahomedan 
law, in matters of succession and inheritance ; that according to the 
Hindu law she had a widow’s estate in her deceased husband’s property; 
that the plaintiff had no such preferential title as she set up according to 
the custom of the caste, and that the said will was a fabrication. 

[85] The Subordinate Judge found that there was a long-established 
custom among the Borahs of Ranpur to follow the ordinary Hindu law of 
Auccession and inheritance ; that according to this custom the defendant 
was the heir of her deceased husband ; and that the plaintiff had failed to 
prove either the will or the special custom on which she relied. 

The Subordinate Judge, therefore, rejected the plaintiff's claim. 

Against this decision the plaintiff preferred an appeal to the High Court. 

Viccaji (with him Nagindas Tuisidas), for appellant. 

Branson (with him Rao Saheb Vasudev J. Kritikar), for respondent. 

The following authorities were cited in argument : — Abraham 
V. Abraham (1) : Jowala Buksh v. Dharum Singh (2) ; Mahomed Sidick 
Ahmed (3) ; Ahmedbhoy Hubibhhoy v. Cassumbhoy Ahmedbhoy (4) ; 
Ba^a Bahadur v. Bishen Dayat (5). 

JUDGMENT. 

Ranadb, J. — The appellant in this case is the daughter, and the 
respondent is the widow, of the deceased Nur Bapu. who died in 
December, 1689. Nur Bapu belonged to a community of Rajputs who 
were converted to Mahomedanism some centuries ago, and are known as 
Siini Borahs in the northern part of Gujarat. The appellant sought bo 
reoover possession of the whole of her father’s estate to the exclusion of 
his widow under her father’s will, and also under a special custom, and in 
the alternative she claimed a half share of the property under Mahomedan 
SAW. The title based on the will and on the custom was disallowed by 
tl^e lower Court, and the appellant’s counsel did not press these points 
on our attention, but be rested bis case solely on the ground that the 
parties were bound by Mahomedan law, and not by Hindu law or usage, as 


(3i 10 M.I.A.611. 
(5) 4 A. 348. 
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contended. Thia latter contention waa upheld by the lower 

°°'y is. whether the strict 

the soverns the ancceaaion to- 

the estate of tl^ deceased Nur Bapu as a member of the Suni Borah 

community of Dhandhuka Taluka in the Ahmedabad District. 

The appellant’s counsel very properly urged that the burden of proving 

that a community of people professing the Mahomedan faith were not 

governed by the Mahomedan law of succession, but by the usages and 

ous oms of the old Hindu faith to which their ancestors blnged.Tted 

on the defendant. At the same time we do not think he was right in 

maintaining that this usage or custom should be proved in regard to the 

present suit bear to one 

of the^Hi J n 1 soner^l prevalence 

law ° preference to the rules of Mahomedan 

law, the burden of proof will be discharged, and it will then be for the 

snh! relationship was excluded from the 

sphere of the proved general usage of the community. 

is “’S succession of converted Hindus 

IS Abraham V. Airaham (1), where it was held that though, by the fact of 

vert velT ‘he con- 
vert, yet It does not necessarily involve a complete change in the relations 

nroLrtr Th interest, and his power over - 

property The convert, though not bound by Hindu law. may, “ by bis 

o°“r® °i conversion, show by wbat law he intended to be 

governed as to these matters.” This case related to Native Christians, among 
whom certain classes strictly retain their old Hindu usages, others retain 
,, ® “ ? “odified form, and others again wholly abandon those 

nasf!d 'ff u u®'"’® W ®°“‘®’ Succession Act was 

passed, elect to attach himself to any one of these particular classes, and 

‘he usage of the class to which he so 

tached himself. The case of Joiuafa BmAsA v. Dharum Singh {2) was 

lavs ?P®>.‘^“‘’s hehalf, but it has no [67] application, for it only 

itso^lf ® family cannot make a special customary law for 

The same principles which govern the ease of Hindu converts to 
Christianity ha^ been applied to the case of Hindu converts to Mahome- 
danism in this Presidency, such as the Khojas and Cutohi Memons. The 
hist ease was decided by the Supreme Court so far back as lSi5— Khojas 
and Memons case (3) ; and it has been followed since in a suooession of 
cases-Ga«(,oar V. Thavar Mulla (4) ; Birbai v. Gorbai (5) ; Bahimatbai 
y .Birbat iQ) ■ In re Bait Ismail Haji Abdula (7); Ashahaiv. Baji Tyeb 
Baji Bahimtulla (8) ; Abdul Oadur Baji Mahomed v. C. A'. Turner (9); 
J^ahorned Sidtck v.Eaji AhmedilO) ; Ahmedbhoy Bubibbhoy v. Cassumbhoy 
Anmeabkoy (11) ; Raja Bahadur v. Bishen Dayal (J2). 

4 -u *. Pi'[“ciple9 laid down in these decisions may be thus stated. (1) 
that, though the Mahomedan law generally governs converts to that faith 
from the Hindu religion, yet (2) a well-established custom of such 
converts following the Hindu law of inheritance would override the 


(1) 9 M.I.A. 195. 
(4) 1 B.H.C.R. 71. 
(7) 6 B. 452. 

(10) 10 B. l; 


(2) 10 M.I.A. 511. 
(5) 12 B.H.C.R, 294 
(8) 9 B. 116. 

(11) 13 B. 634. 


(3) Perry’s Oriental Cases, p. 110. 
(6) 3 B. 84. 

(9) 9 B. 158. 

(12) 4 A. 343. 


596 



X.] 


BAI BAIJI V. BAI SANTOK 


^0 Bom. 59 


this custom should, however, be confined 

® »cMy to oases of SUCC63310D and mherifcanoe : (4) and that if anv narti 

oular usage, at varjance with the General Hindu law applicable to tbele 
oommumliiea ID matters of succession, be alleged to exist, the burden of 
■proof hea on the party alleging such special custom. These princiDles 

Tnd thrburden^nf they govern the presumptions of law 

to whicb tvf ‘he present, if the Borah community 

to which the parties belong are shown by the evidence in this case to 

occupy the same position and status as the Khojas and Oatchi Memons. 

iower Com? satisfied that the 

ed on both ,Hos Tb J “’P “‘-al and written evidence adduc- 

e on both sides. The decrees of competent Courts are good evidence in 

matters of public interest, such as the existence of customs of succession in 
L“ulri I exception to the 

2Z: l copies oTtw" Zlt 

decrees m which the eases came before this Court, and though no iudg- 

Xfied'hrtT“ the lower Courts affirming the custom 

Hind,?i«^ the respondent in this case of succession in accordance with 

fther dio7'- The judgment in Ex. 50 refers to a number of 

one ° '“n"'®'' °°P''ts woloh have been perused bv us. In 

Ze Bnrrh?^'®.%l^°a '‘’® ^‘’^“dhuka Court), the parties 

Tdon u •^® ^'®PP‘® '^as between the widow and the nephews of 

^ Taiuka. The judgment recorded 

181H in h- 7 •! ° eleven decisions, one of them dating as far back as 

inhmh follow Hindu customs of 

iphcritanoc, and on the strength of this custom, the widow’s claim to in- 

nerit was upheld as against the separated nephews, and the decision was 

No similarly upheld in appeal 

• nni. ^ ‘^® Tlietrict Court of Ahmedabad, on the ground of a 

Tn w admittedly not in conformity with Mahomedan law. 

Ahm 7 1883, the First Class Subordinate Judge’s Court at 

Ahmedabad upheld the right of a widow to sueoead to the estate of her 
deceased nusband to the exoluaioo of her daughter and nephews, solely on 
tne ground of ancient custom. It is not necessary to refer to the other 

were produced before us by the respondent’s 
pieai^r, and which are all referred to in Ex. 50. 

fU *. evidence in the case, it may be of use to note 

^afcthe appellaDt-pIainbiff herself did nob rest her claim solely on the 
Mabornedan law. She also set up a custom which she failed to prove 
aer witnesses were unable to cite a single case where a daughter shared 
M0 estate of her father, either with her brothers or her mother. Plaintiff’s 
1 ness No. 22 admitted that there had been no re-marriages in the 
•Mmmamty of Dhandhuka Borahs to which he and the parties belong 
Witnesses Exs. 23, 25 did indeed state that a daughter took [39] her 
latbers estate excepting the widow’s itb share, but thev cited no 

^«PO80d that he bad given a share to his 
s^cer, but this witness admitted later on that in a former suit be might 

case where nephews excluded 
«-» heir, and that the gift to his sister was made by his and 

know of any case in which sisters 
Waived a share from t heir brothers as heirs to their father. Witness 

(t) 7 W. R. aio. 
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No. 27 stated that there had been no case in which cho daughter inherite<J 
her father’s estate, and excluded the mother. This witness was a party 
with the deceased Nur Bapu in a suit which ultimately came before the- 
High Court, which Court confirmed the decision of the lower Courts. 
As noticed by the lower Court, this witness’s statement of the customary 
law was distinctly in favour of the general applicatiou of the Hindu 
law in matters of succession. Mere opinion-evidence is entitled to no 
weight in such matters, and the custom must be proved by specific 
instances which plaintiff’s witnesses have failed to adduce — Rahimatbai 
V. Iltrbai (1). 

Defendant’s witnesses, on the other hand, gave a large number of 
such instances where brothers had excluded sisters, and also where the 
mother, i.e., the widow of the deceased, excluded her daughter. The 
Mookhi (witness Ex. 18) cited the instances of nine out of fifty families of 
this community at Rappur, where brothers had excluded sisters. He was- 
unable to give specific instances of the settlement of disputed succession 
between daughters and mothers, excepting the case of bis own wife, who 
succeeded to her father’s property after the death of her mother. The- 
next witness. Ex. 31, gave three instances in his own family and- 
two in other families in which the daughter was excluded by the 
mother. The absence of all disputes on this point is itself strong evidence 
that the custom is well-established. Witness Ex. 32 gave three instances 
from other families and one in his own, where the mother succeeded to 
the exclusion of daughters. Witness Ex. 39 cited an instance within his 
knowledge of the exclusion of a daughter by her mother. Witness Ex. 40 
gave evidence to the same effect. 

[60] The oral evidence in the case thus fully corroborates the writ- 
ten evidence of the decrees noticed above, and shows that the customary 
rules of succession in this community are based on a general adherence ta 
the Hindu law, and are not in conformity with the rules of Mahomedan 
succession. These customs, having been affirmed by the Civil Courts for 
over eighty years, must be held to have acquired the force of legal and 
obligatory customs. The relations between a daughter and step-mother 
must be governed by the same rules which are shown to regulate those of 
mother and daughter, as long as no special custom at variance with the 
general custom is proved. 

For all these reasons we reject the appeal, and confirm the decree of 
the lower Court with costs on appellant. 

Fulton, J. — The question for our consideration is, whether the 
Mahomedan Borahs of Ranpur in Dhaudhuka, to which community the 
parties belong, are governed as regards the succession of widows by Hindu 
or by Mahomedan law, Mr. Vicaji doubted whether Hindus converted 
to Mahomedanism, as appears to have been the case with these Borahs 
several centuries ago, could retain the Hindu rules of succession, but X 
think it is well settled that a community may be subject to a custom of 
succession at variance with the ordinary law. The only point for con- 
sideration is, whether the custom set up by the defendant is satisfactorily 
proved. 

That the parties have hitherto not believed that they were governeiX 
by Mabomudan law, seems clear. The plaint alleges a custom inconsist- 
ent with that law on which it falls back only in the event of the custom 
not being proved. This fact, though nob sufficient to shift the burden of 

(1) 3 B. 34. 
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JjShken its pressure on the defendant, showing, as it does, 
that the plaiDbifif aud her advisers were conscious that in matters of suc- 
cession Mahomedan law was not usually followed. It still, however 
rests on the defendant to prove her custom, but I agree with the Sub- 
ordinate Judge that she has done so. The defendanfs witnesses Nos. 28, 
31 and 40 give instances in which the Hindu law of succession has 
teen applied. On the other hand, not a single instance has been shown 
in which any succession at all resembling [6l] that prescribed by Mabo- 
medan law has taken place ; and it is clear that the application of this law 
would long ago have broken up the property as could easily have been 
proved if it had been followed. In the cases referred to by the Subordinate 
Judge, suit No. 854 of 1878 and appeal No. 176 of 1887 (Ex. 50) the 
parties were Borahs and it was held that tbeir custom of succession was 
according to Hindu and not according to Mahomedan law. The evidence 
of Polka Muiji (Ex. 40) seems specially significant, for it shows that the 
sisters of Nur Bapu did not get the shares in the family property to which 
they would have been entitled under Mahomedan law. and this evidence 

was not contradicted as might without difficulty have been done if it had 
been incorrect. 

Looking to these circumstances I think it sufficiently proved that the 
auccession of the Borahs of Ranpur is regulated by Hindu law, subject 
possibly to a special custom excluding altogether daughters and other 
^ales entitled by Hindu law to take more than a widow’s interest. 
Whether this special custom really prevails, it is unnecessary to consider 
in this case, for there seems no doubt that Hindu law is applicable as 
between the widow of the last holder and his daughter. 

On these grounds I concur in confirming tho decree of the Subordinate 
Judge with costs. 


Decree confirmed. 


20 B. 61. 

APPELLATE CIVIL. 

Before Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice Fulton. 


MahaBana Shri RaNMALSINGJI {Original Defendant), Appellant v. 

Vadilal VAKHATCHAND {Original Plaintiff), Respondent.* 

[3rd October, 1894.] 

Minor^Quardian cndtuard-^Power^of gtifirdian-^Quaydian not competent to bind his 
ward by personal covenants— Act XX of 1864, ss. 18 and 29 — Guardian's authority 
to contract debts for the marriage of his ward without the sanction of the Court— 
Debts contracted for pilgrimage expenses not binding on minor— Ouordian’s power 
to acknowledge debts — Limitation Act {XV of 1877), t. 19 — Acknowledgment, 

A minor o&nnot be bound pereonally by oontraots eotered into by a guardian 
whioh do not purport to charge bis estate. 

[62] Act XX of 1864 gives no power to a guardian or administrator to bind bis 
ward by personal oovenanta. 

A guardian appointed under Act XX of 1664 can pledge the properly of bis 
ward for putpoees benefioial to the minor, bat not as a security for money 
previously borrowed which tbe minor was under no obligation to pay. 

TToderst 39 of Aot XX of 1664 a guardian cannot contract a debt for the 
marriage of his ward without tbe saootion of the Court. 


* OtoH Appeale Noe, 161 of 1893 and 10 of 1899, 
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Debts contracted by the guardian of a minor for a pilgrimage not undertaken 
in the discharge of an urgent spiritual duty which it was obligatory on him to 
perform, are not necessaries for which the minor would be held liable. 

A guardian has no authority to acknowledge a debt on behalf of his ward so as 
to give the creditor a fresh start for the period of limitation, as he is not an agent 
on the part of his ward within the meaning of b. 19 of the Limitation Act (XV 
of 1677). 

Sobhanadri Appa Rau v- Sriramulu (1), dissented from. 

EOFerruled, 26 B. 221 (229) =3 Bora-L.R. 817 (F.B.) ; N.F.,30 A. 422 (F.B.) = 6 A.L.J. 
375 = 28 A.W.N. 175 = 4 M.L.T. 49; 4 Bom.L.R. 312 ; R., -.^6 A. 598 = 1 A.L.J. 
302 = 24 A. W.N. 137: 35 G. 320 = 12 C. W.N. 256 = 3 M.L.T. 156 ; 31 M. 47 = 
17 M.L J. 553 = 3 M.L T. 95 ; 1? C.P.L R. 57 (58) ; 2 N.L.R. 25 ; 7 O.C. 46 ; 
D.. 20 0. 647=6 C.W.N. 729 ; 23 Ind. Gas. 877 (878).] 

These were cross-appeals from the decision of Rao Bahadur 
Lalshankar Umiashankar, First-Class Subordinate Judge of Ahmedabad. 

The plaintilfs sued to recover from the defendant and his estate a 
sum of Rs. 39,040-10-9, being the balance due for moneys lent and 
jewellery sold to the defendant's mother and guardian during his minority. 

The defendant was the Talukdar of Sanand and Koth. His father, 
Bhagvantsangji, died on the 3rd November, 1869. The defendant was 
born on 15th January, 1870. 

On the 24th July, 1872, defendant’s mother, Rupaliba, obtained a 
certificate under Act XX of 1864 appointing her guardain of his person 
and administratrix of his property. 

In 1883, Rupaliba, acting as guardian of her minor son, opened an 
account with the plaintiffs’ firm which supplied her with money, jewellery 
and other articles from time to time. 

The moneys were borrowed (1) for the purpose of a pilgrimage 

undertaken by Rupaliba to Benares and other sacred places in Upper India, 

and (2) on the occasion of the marriage of the defendant, which took place 
in 1888. 

The plaintiffs’ account was adjusted from time to time. The last 
adjustment was made on 5th November, 1888, when a balance [ 63 ] of 
Rs. 32,936'l-3 was found due to the plaintiffs’ firm. This adjustment was 
signed by Rupaliba as gU3.rdian of her minor son. 

In April, 1890, the plaintiffs pressed for payment, and threatened 
^gal proceedings, when Rupaliba pledged with them ornaments worth 
Rs. 20,000. or thereabouts, as a security for the debt. 

On 11th November, 1890, plaintiffs and defendant’s guardian 
Rupaliba referred certain disputes as to interest, &c., to arbitration, and 
on the 15th November, 1890, the arbitrators made an award directing the 
defendant’s guardian to pay the plaintiffs Rs. 36,401-9-0 within a month. 
The award was filed in Court and a decree passed in terms of the award. 

In January, 1891, defendant attained majority, and on his application 
the decree on the award was set aside, and the plaintiffs were referred to 
a regular suit to enforce the award. 

The plaintiffs thereupon filed the present suit on the 5th November, 

1891, claiming Rs. 36,041-9 as principal and Rs. 2,639-1-9 as interest. 

They sought to recover the same from the pledged ornaments, from the 

defendant personally, and from bis other property. They relied on the 

award and also stated the various previous dealings with the defendant s 
guardian. 


(1) 17 M. 221. 
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The defendant; pleaded (inter alia) that hie guardian had no authority 
to contract debts on his behalf without the sanction of the Court ; that 
he was not liable for the debts so contracted: that the debts were 
not incurred for necessary purposes; that the award was collusive 
and fraudulent ; that the guardian was personally liable for the debts 
in question; tuat the claim was time-barred, and that the plaintiff could 
not be allowed to base his claim, in the alternative, on the award and on 

the previous dealings. 

1 * Subordinate Judge held that the grounds relied upon by the 
piaintitts not being inconsistent, there was no objection to the alternative 
nature of the claim ; that the suit was not barred by limitation ; that the 

debts contracted by the defendant’s guardian were for legal and necessary 

purposes ; that the pilgrimage and marriage expenses were not extravagant ; 
that several large sums lent by the plaintiffs had gone to increase the defend- 
ant e Lo»J estate ; that some of the ornaments purchased with the plaintiffs’ 
money were still with the defendant and his wife; that the debts were, 
therefore, InndiDg on the defendant ; that though the award was collusive, 
the plaintiffs were entitled to fall back on their original dealings. He, 
therefore, passed a decree in plaintiffs’ favour for Ks. 33,907-8-6. to be 
recovered from the ornaments pledged, as well as from other moveable 
property of the defendant. He rejected the rest of the plaintiffs’ claim. 

• Against this decision the defendant anpealed to the High Court. 
The plaintiffs also appealed in respect of the items disallowed by the 

Subordinate Judge. 

Lang (Advocate-General) and Inverarity (with Messrs. Bhaishankar 
ana Eanga)^ for appellant (defendant). 

/ , (with Manekshah J ehanqirshah) , for the resnondent 

(plaintiff). 


Lang (Advocate-GenernalJ. — We contend, in the first place, that 
there is no cause of action against the defendant. There is no privity of 
Mntract between plaintiffs and defendant. It is found as a fact that 
its. l,2o,000 or thereabouts was borrowed by the defendant’s guardian for 
purposes of marriage and pilgrimage. This expenditure is on the face of 
It extravagant. It is unreasonable and unnecessary. This enormous 
debt was contracted by the guardian without the sanction of the Court. 

mother had obtained a certificate of guardianship under 
the Bombay Minors’ Act (XX of 1864). Under s. 29 of the Act it is 
express^ provided that marriage expenses shall nob without the sanction 

involve a minor's estate in debt. That being the case, the 
debt contracted for defendant's marriage without the sanction of the 
Uonrt IB absolutely null and void. For such a debt the guardian would be 
^rsoually liable— Morley's Digest. Vol. 1, p. 276 ; Farhall v. Farhall (1) ; 
iioopcr V. Eyles (2). Nor had the guardian any authority to borrow for 
pUgrimage purposes and make the estate liable. The debts contracted for 
Ih s binding on the minor. The plaintiffs have mistaken 

They ought to have [68] proceeded against the guardian. 
Suardian would be entitled to be recouped out of the minor’s estate 

properly borrowed. As to limitation, the guardian had no 
AuCborlty to acknowledge a debt on behalf of the minor. She was not bis 

TrS- behalf within the meaning of s. 19 of Act 

AV ot IBiJ^Azuddin Hossain v. LloydiS); Wajibun v. Kadir Buksk (4) 
oWm is, therefore, time-barred. 


^i)fca,4»p.ia8. 



(2) 9 Vani. Bep. 480. 
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Inverarity, on the same side. — Wbafe is the position of Rupaliba apart 
from the Bombay Minors’ Act (XX of 1864) ? As a guardian she could 
only contract for the benefit of the minor’s estate. She had no power to 
contract so as to impose a personal liability on her infant ward — Wahela 
Rajsangji v. Shekh MasludiniD, As observed by the Privy Council, a 
guardian has no greater powers here than in England to bind the ward by 
personal covenants. That being so, the defendant is not liable to satisfy 
any part of the debts contracted by Rupaliba. The suit is based on tbo 
award. That award is found to be collusive and fraudulent. The suit 
ought, therefore, to have been dismissed. The lower Court ought not to 
have allowed the plaintiffs to fall back on the original transctions. 

Branson (with him Manekshah J ehangirshah) for respondent (plain* 
tiS). — The suit is not barred by limitation. The acknowledgments 
made by Rupaliba from time to time save the bar of limitation. As 
guardian and manager of the minor’s estate, Rupaliba bad authority to 
acknowledge the debt so as to give a fresh starting point tolimitatiou — 
Sobahanadri Appa Ran v. Sriraviuhi (2): Chinnaya Nayudu v. Gurunatham 
Chetti (3), Bhasker Tatya Shet v. Vijalal Nathti (4). The debts were 
incurred by Rupaliba for the benefit of the minor, chiefly for the purpose 
of bis marriage. Under the Hindu law the marriage of a minor is a 
legitimate cause of expense, in regard to which a guardian has power 
to bind him — Juggesstir Sircar v. Nihimbur (5) ; W. and B. 872; 
Tagore Law Lectures for 1877, pp. 279, 338. A minor is bound by the 
[66] acts of hia guardian done bona fide and for his interest — Hunoomatt’ 
persaud Panday v. Mussuinat Babooce Munraj Koonweree (6) ; Naihuram 
V. Shoma (7) ; Mayne’s Hindu law, s 196. Ic is found as a fact that the 
marriage expenses were reasonable, regard being had to the rank and 
position of the defendant. There are two kinds of guardians appointed 
under Act XX of 1864. One is a guardian of the person ; the other a 
guardian or administrator of the estate of a minor. Section 29 of the Act 
does not apply where a guardian of the peison of a minor is appointed. As 
Rupaliba was a guardian of the person of her minor son, she was not 
bound to obtain the sanction of the Court for the debts incurred forth© 
purpose of the minor’s marriage. The moneys she borrowed were applied 
for the benefit of the minor. With these moneys she purchased ornaments 
for the use of the minor and his wife. These ornaments are still in the 
defendant’s possession. He cannot be allowed in equity to repudiate his 
guardian’s transactions and at the same time retain the benefit arising from 
these transactions — Sreemuiiy Ahfutoonissa v. Goluk Chunder Sen (8) I 
Skurrut Chunder v. Rajkissen (9) ; Til Koer v. Roy Anvnd Kishore (10): 
Watson and Company v. Sham Lai Milter (11) ; Girraj Bakhsh v. Kaz% 
Hamid Alt (12) ; Bat Kesarv. Bat Ganga (13). 


JUDGMENT. 

Fulton. J. — The plaintiffs sued to recover Rs, 39.040-10-9 out of 
certain ornaments pledged to them and from the defendant personally* 
They based their cause of action on an award, dated the 15th NovembeL 
1890, or, in the alternative, on an account transaction with the defendants 
mother who was his guardian during bis minority. 


(1) 11 B. 551 (561). (9) 17 M. 291. 

(4) 17 B. 612. (5) 3 W. B. 217. 

(7) 14 B. 562. (8) 22 W.R. 77. 

(10) 10 O.L.R. 547. (11) 15 C. 8. 

(13) 8. B.H.C.R. A.C. J. 31. 


(3) 5 M. 169. 

(6) 6 M. I. A. 393. 
(9) 15 B. L. R. 350. 
(12) 9 A. 340. 
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The defendant, amongst other defences, urged that the suit was time- 189i 
barred , that he was not liable for debts contracted by his guardian during OOT, 3. 

his minority: that the award was fraudulent, and that a claim Jn the 

alternative, on the award and on the previous transactions would not lie. AppBL- 
J The First Class Subordinate Judge decided, in the first instance, LATB 
that there was no objection to the alternative nature of the claim, and, HrviL 

after hearing the evidence, held that the claim was not time- barred' that 

the award was not properly arrived at : that 27.147-3-9 were borrowed 20 B. 61. 
tor purposes that would bind the defendant, and that including interest the 
plaintiffs were entitled to recover Ea. 33.907-8-6 from the defendant’s 
moveable estate. He thereupon gave a decree entitling the plaintiffs to 
recover from the pledged ornaments and other moveable property of the 
defendant Es. 33,907-8-6, with simple interest thereon at 74 psr cent, per 
annum from the date of the decree till payment. He also awarded costs 
in proportion. 

Against this decree the defendant has appealed on grounds similar to 
those urged in bis written statement, and the plaintiffs have also appealed 
in respect of the items disallowed by the Subordinate Judge. 

The appeals were argued before us by the Advocate General and Mr. 

Inverarity for the defendant and by Mr. Branson for the plaintiffs, with 
permission to the latter to argue further, if necessary, in respect of the 
Items disallowed by the First Class Subordinate Judge. 

The circumstances out of which this suit has arisen may bo briefly 
summarised as follows : — This defendant is the Tbakur of Sanad and Koth 
and is one of the chief talukdars in the Ahmedabad District. His position 
as posthumous son of bis father was seriously contested and was finally 
established in 1874 after protracted litigation, in which bis mother 
Eupaliba had to undergo criminal prosecution. By the will of her husband 
executed shortly before his death this lady was noniinated guard- 
ian of the child whose birth was then expected, and on the 24th July, 

1872, she obtained from the District Judge a certificate, under Act XX of 
1864, appointing her guardian of his person and administratrix of his 
estate. About 1883 she entered into an account with the plaintiffs’ firm 
which supplied her from time to time with money and jewellery until the 
account was closed on the 5bh November, 1888, with a balance due to 
of Bs* 32,936-1-3. In 1890, shortly before the majority of the 
168] defendant, which occurred on the 15bh January, 1891, the plaintiffs 
began to press Eubaliba for payment. On the 6th April. 1890, she sent 
them a large quantity of jewellery said to bo worth Es. 20,966, which she 
authorized them to sell if they were not paid the full amount of their 
claim by the 15bh October. Subsequently, on the llth November, the 
plaintiffs on the one side and Eupaliba on the other referred the ques- 
tion in dispute between them to arbitrators, who on the 15th idem 
Made an award in the plaintiffs' favour entitling them to receive 
Ba. 36,401-9 from the defendant and to recover the amount from the pledged 
ornaments. An abtemnli was made to get this award filed in Court, but on 
appeal bo the High Court the application was rejected. This suit was then 
jnatituted on the 5th November, 1891. The reference and award have now 
been made a cause of action, but the award has been held invalid, and no 
arguments have been addressed to us in support of it, though Mr. Branson 
Pfaiofeifts contended that there was nothing collusive about it from 
^loh any opinion unfavourable to the honesty of the plaintiffs should 
TO drawn. Apart from the question whether the guardian of the 
defendant had authority to refer the matter in dispute to arbitration, 
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on which it is unnecessary to express an opinion, we think that the 
Subordinate Judge’s reason for refusing to act on the award is amply 
supported by the evidence of the arbitrators themselves. 

For the defendant Mr. Inverarity contended that as the award was 
held bad. the plaintiffs should not have been allowed to fall back on their 
claim based on the account, but on this point we overruled him as 
intimated at the hearing. The plaint contained a prayer based on 
alternative causes of action, and this fact was clearly understood by the 
defendant, as appears from the 14th paragraph of his written statement. 
Under these circumstances there seemed no objection to the plaintiffs 
relying on alternative grounds which, as pointed out by the Subordinate 
Judge, are not inconsistent. 

Having thus dealt with certain preliminary points in this case, we 
DOW turn to the main questions, which are as follows : — 

1. Whether Rupaliba could bind the defendant personally to pay 
the debts incurred ? 

[69] 2. Whether she was competent to pledge his ornaments, and 
did validly pledge them ? 

3. Whether the claim is time-barred, either as against the de- 
fendant personally, or to recover payment by the sale of the pledged 
ornaments? 

4. Whether any, and if so, which of the items entered in the account 
were for necessaries and were not liable to be disallowed as forbidden by 
law ? 

5. What sum, if any, the plaintiffs are entitled to recover {a) from 
the defendant personally and (6) by the sale of the pledged ornaments ? 

On the first of these issues the decision must, we think, be in the 
negative. The remarks of the Privy Council in Waghela Rajsangji v- 
Shekh Masludin (1) are clear on this point as follows: — ** Now it was 
most candidly stated by Mr. Mayne, who argued the case on behalf of 
the respondent, that there is not in Indian law any rule which gives a 
guardian and manager greater power to bind the infant ward by a personal 
covenant than exists in English law. In point of fact, the matter must 
be decided bv equity and good conscience, generally interpreted to mean 
the rules of English law if found applicable to Indian society and circum- 
stances. Their Lordships are not aware of any iaw in which the guardian 
has such a uower, nor do they see why it should be so in India. They 
conceive that it would be a very improper thing to allow the guardian to 
make covenants in the name of his ward, so as to impose a personal 
liability upon the ward.” With these remarks before us it seems hardly 
necessary bo discuss the matter further. Act XX of 1864 certainly gives 
no power to a guardian or administrator to bind the ward by personal 
covenants. The learned Subordinate Judge referred to s. 18 of the Act, 
which subject to certain restrictions gives the administrator the same 
powers in the management of the estate as might have been exercised by 
the proprietor if not a minor, but as this section merely deals with the 
management of the estate it does not confer any power of rendering the 
[70] minor personally liable for debts contracted. It was suggested in 
argument that Rupaliba as natural guardian of her son and as appointed 
to the office by her husband's will had powers irrespective of the Act. But 
the will gave her no power to bind her son personally, and probably 
would have been ultra vires if it bad purported to do so, and no rule of 


(1) 11 B. 561 (661). 
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Hindu law was pointed out which gives a mother such power over her 
son. Cases m which mortpges and other dispositions of the property by 

the restrictions to alienate 

V SfcZf purposes was not disputed. The case of Nathuram 

V. SAotoo CAfcagan (1) referred to by Mr. Branson seems in no wav in- 
consistent with the general rule, as it merely shows that the guardian of 

father’s >“POse a charge on the deceased 

ceremonies. 

While bolding, however, that a minor cannot be bound personally by con- 
tacts entered into by a guardian which do not purport to cbLge his 

L 7 necessarily exempt from 

^ (2). If the debts were incurred for 

necessaries (3), be would, we believe, be bound to pay them on the general 

principle embodiefl in s. 68 of the Contract Act (IX of 1872), as his 
liability would not probably be affected by the fact that the loans were 
^vanoed at the mstance of the guardian— see Juggessur v. Nilumbur C4V 

Her contract on his behalf might be ineffectual like one entered into bv 

himself, but the Utility to discharge debts incurred for necessaries 

dltermir^h vr® I ®®®®®6ity for them would 

fM t whether or not he was bound to repay them, and not, we 

think, the reasonable belief of the lender that they were for necessary 

purposes. The case of Hunoomanpersaud v. Mussumat Babooee f6) was 

exercised her powers of mortgaging the 

fhould^w*’® transaction a bona creditor 

should not suffer when he had acted with due caution, cannot, in our 

neifon^ll r M® extended to a case in which it is sought to make the ward 

fvl ^ ‘ ’® ®®®® '^P® decision of Barnes v 

loye (7) seems more applicable, in which it was held that where an infant 

was sued for the price of goods supplied to him on credit, he might for the 

necessaries give evidence that 
wnen the order was given be was already sufficiently supplied with goods 
Ota similar description, and that it was immaterial whether the plaintiff 

Marks (sf existing supply. See also Johnstone v. 

question we think that Riipaliba as guardian and ad- 
mmistratrix had power to pledge the ornaments for purposes beneficial to 
e minor, but not as a security for money previously borrowed, which the 

°° obligation to pay. The general rule is that a Hindu 
guardian can pledge the property of her ward for beneficial purposes, and 
respect of moveables there is no prohibition in s. 18 of the Act. But 

A? fu!°rk- ? • carriage expenses without the sanction 

forbidden. However necessary, then, such ex- 
jjBDses might be according to the standard of expenditure recognized bv 

nn fu!®® the defendant belongs, no obligation could be imposed 

aeniiro 8 OBtafce in respect of them, and no pledge of bis property to 

■hjr wDta incurred on account of such expenses would be valid 

matTiaMd«h? *>bat the prohibition in s. 29 applied only to 

® guardian of the person and did not limit 
e diaoretion of the administrator of the estate, and that as Bupaliba 


I 


1) U B. 669. 

i) 8 W. R. ai7. 
(«) 6 898. 
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1894 was administratrix as well as guardian, she could borrow for the marriage 
Oct. 3i in the former capacity, if not in the latter. We do not think, however, 

that we should accede to this reasoning, as it would defeat the object of 
Appel- g 29, which evidently is to limit marriage debts to the extent which the 
LATE District Court mav consider reasonable. Moreover, it seems inconsistent 
OlVlL. with the simple words of the law, which declares that marriage expenses 

shall in no case without the sanction of the Civil Court (i. B., the District 

20 B. 61. Court, vide s. 34) involve the minor's estate in debt. The contention that 

in incurring [72] these marriage debts the guardian could fall back on 
bev powers as a Hindu mother cannot, we think, be maintained after she 
had thought proper to accept the position of guardian and administratrix 
under Act XX of 1&64:—Shurrut Chunder v. Rajkissen Mookerjee (1). The 
object of s. 29 was clearly to keep the marriage expenses within due limits. 
What those limits should be is no doubt a matter of opinion. The learned 
Subordinate Judge thinks that an expenditure of Rs. 100.000 on the marri- 
age was reasonable. In this view possibly the opinion of Rajput Chiefs would 
coincide, for their extravagance on marriages is notorious ; but it is doubtful 
whether the District Court, which alone had jurisdiction to determine the 
expediency of such expenditure, would have concurred. The net income 
of the estate is not clearly established, for it seems doubtful whether 
Devkaran, when estimating the income at Rs. 1,30,000 (Ex. 108) had taken 
into account the Government dues of about Rs. 55,000, to which he refers 
in the latter part of his evidence (Ex. 108). Bub even if the net income 
were Rs. 1,30,000, the expenditure would seem to have been very heavy, 
bearing in mind that apparently ready money was not available to meet it. 
Various efforts have from time to time been made to curtail such marriage 
expenses. The subject is referred to in the first volume of Tod’s Rajas- 
than, p. 547, which shows that so long ago as the end of the 17th century 
efforts were made to limit these expenses. Under the circumstances, we 
doubt whether we should be justified, on the evidence before us, in treat- 
ing as necessary such a large expenditure as seems to have been incurred 
on the defendant’s marriage ; but however this may be, for the purposes 
of this case, it must, we think, he held that whether reasonable or not, 
the marriage debts cannot support a pledge of the minor’s ornaments, 
because they were not sanctioned by the District Court. Oases were 
referred to. such as Sreemulty Ahfutoonnissa v, Goluck Chunder (2), m 
which it was held that where money had been borrowed for necessary 
purposes and impioperiy charged on the immoveable property m 
contravention of the provisions of Act XL of 1858, which correspond 
with s. 18 of the Bombay Act, the ward was in equity bound to L73J 
pay off such charges before recovering the property. But such 
cases do not seem apulicable, as they were decided on the ground that t e 
object of the debts was legitimate. Here, so far as the marriage debts 
were concerned, it seems to us that they were forbidden by law. 
quently, we think that these marriage debts, the payment of which could 
nob be enforced against the minor’s estate, do nob constitute a vaU 
charge on the ornaments. 

In regard to the pilgrimage debts, we think the objection prevai 
that they cannot be treated as necessaries. Doubtless, we have i 
determine what are necessaries according to Hindu ideas, and a pilgntnag 
may he looked upon as beneficial. But we think we should be extending 
the meaning of the term “necessaries” very much beyond the meani J 

(1) 15 B. L. R. 350. (2) 22 W. B. 77. 
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that has hitherto been assigned to the word if we were to sanction as a 
„ on the defendant a debt contracted for a pilgrimage not 

ondertaken in discharge of any urgent spiritual duty, which it was 
obligatory on him to perform. No authority has been shown to us 
amongst cases decided, in which a guardian has been allowed to borrow 

^ purpose. Turning to the evidence 
It 18 difficult to find what was the necessity for a pilgrimage at such an 
inconvenient time (when it may be presumed the treasury was empty, as 
otherwise there could have been no need to borrow). Rnpaliba deposes 
on the subject as follows I had made a vow to make a pilgrimage 
When the case against me in connection with the Kunwar Saheb was 
pending. Consequently I went on that pilgrimage.” There is. however 
nothing to show that there was any need to carry out her vow at the 
particular time selected, when she went with considerable pomp, taking 
with her her son and 75 followers : nor does it apnear that the defendant 
wa,8 bound by the vow. In such a matter a guardian ought to exercise 
ordinary prudence. Expenditure that might be proper, if money were 
pientifu , ceases to be so when it has to be met by borrowing. We cannot 

then hold that the pilgrimage expeoses can be treated as necessaries so as 
to hind the defendant to repay them. 


marriage expenses there are some other 
i^ms. about which we are not prepared at present to express an opinion. 
11 It can be shown that they were actually applied to [74] necessary 
purposes, and were binding debts on the minor when in 1890 Rupaliba 
ornaments to the plaintiffs, these ornaments would doubtless be 
pledged for them and could be sold to pay them off. But, unless it can 
ha shown that they were binding debts when the deposit took place, it is 
Clear, we think, that the ornaments were not legally pledged. The loans 
were not advanced in the first instance on their security. The cases, 
therefore, quoted to show that where a guardian borrows money on 
mortgage the lender is only bound to make reasonable enquiries as to the 
beneficial nature of the loans and is not bound to see to their application. 
<10 nob seem relevant. Here, the money was not borrowed on mortgage 
or pledge. It was borrowed on personal security, and by a subsequent 
aeposib of the ornaments to avert a suit the guardian could nob charge 
hem, unless the minor was at the time of such deposit liable to be sued 
for the debt. We find, therefore, that there was no valid pledge of 
•ornaments except in so far as there may have been debts due in 1890 by 
the defendant personally for necessaries supplied bo him or for money 
lent and expended on necessaries. 


Having regard to the foregoing opinions the question of limitation 
becomes one of less importance, but as the matter was argued, and as it 

^ the defendant’s liability in case any of the items are 

tound to be on account of necessaries, it is expedient to dispose of it. It 

that the acknowledgment of the guardian would nob bring 
Within time items otherwise time-barred, as she was nob the agent of her 
ward. On this point there seems to be a difference between the recent 

Madras High Court in Sobhanadri Appo. Bau v. Sriramuluil) 
and the earlier decisions of the Calcutta High Court in Aztiddin Bossain 
y. i/loyd (2) and Wajibun v. Kadir Buksh (3), but with the utmost 
ceierenoe to the opinion of bhe learned Judge who decided the former we 
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thiok that the decisions of the Calcutta High Court are more consistent 
with s. 19 of the Limitation Act. They do not seem at variance with 
Chinnaya Nayndii v. Gurunatham Chetti (l) and Bhcsker Tatya Shet v. 
Vijalal Nathu (2), [75] in which it was held that the manager of a Hindu' 
family could by his acknowledgment prolong the period of limitation. The' 
manager may, for the purposes of s. 19, be the agent of his adult co-parce* 
ners, but it is difficult to see how the guardian of a minor can be treated 
as an agent. It was, we believe, admitted in argument that Bupaliba’s 
power to prolong the period of limitation depended on her power to bind 
the minor by her contracts. Tbe suit, therefore, seems time-barred so far 
as the defendant’s personal liability is concerned, except in respect of the 
small item borrowed after 4th November, 1888. If tbe pledge is good in- 
respect of any items, the suit is not time-barred to enforce payment by tha 
sale of the ornaments, which were only deposited in 1890. 

On tbe 4th issue it is unnecessary to say more, as tbe question of 
necessaries and tbe effect of s. 29 of the Minors’ Act have already been 
sufficiently discussed. Mr. Branson referred to tbe defendant’s evidence, 
from which it apnears that he is in possession of ornaments obtained for 
him from the plaintiffs at the time of bis marriage, and contended that 
it would be very inequitable that he should keep them without payment. 
It is greatly to be regretted that the defendant should retain them on these 
terms, but it seems impossible to give the plaintiffs relief in respect of them. 
Had they sued within tbe period of limitation to recover them on the ground 
that they were not meant to be given gratuitously, and that the defendant 
could not retain them without paying for them, they might perhaps have 
got a decree ; but they have not done so. We have come to this conclusion 
with hesitation, but the reluctance with which we have arrived at it has 
been somewhat lessened by the consideration that the plaintiffs have on 
their side received ornaments admittedly valued at Bs. 20,966-0-0 which 
after this lapse of time it may possibly be difficult for the defendant to 
reclaim, denying, as be dees, the validity of the contract on which they 
are said to have been delivered. 

Subject, then, to the allowance of any items for which tbe ornaments- 
may be fouud to have been duly pledged, the decree must be reversed, and 
the claim rejected, with costs throughout. 

Decree reversed. 

> 


(1) 5 M. 169. 


(3) 17 B. 513. 
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[76] APPELLATE CIVIL. 

! Before Mr. Justice Jardine and Mr. Justice Banade. 

Balki^AN Shiwa Bakas {Original Pl'iintijf), Appellant v 
WAGABSING Defendant), Respondent.* 

[6bh Novembar, 1894.J 

B«cr€.«s^on C«V^teA.MFJ7o/18‘i9^ 4-Ap li^afionfnr ex^rution bv IPoal 

a7r*m certificate- N^css ty of certincaU- LimitaLn Act 

{^v ot mn), art. \^9, cl. 4, sch. II— ExiCution (f d cree. 

application for execution of a decree made by tbe Wal representatives of a 

P'cduction of a certificate under the Succes- 
eiOQ^Certificate Aol (VII of I889I, is nevertheless one made “ in accordance (^th 

law within the meaning of art. 179. cl 4, of the Limitation Act (XV of 1877).“ 

[R., 81 M. 77*17 M L J. 568 ; 18 Rom L.R. 22 = 9 Ind. Gas 349 • 9 C L T M 4 Q\ 

= 13 O.W.N. 533; 14 C.L.J. 65=15 C.W.N. 925 = 11 Ind cLs 187.} * 

S' Moriarty, Acting District 
Judge of Khandesh. m appeal No. 96 of 1893. 

On the 19th September, 1987. one Ba'kishan Shiwa Bakas obtained 
a decree in tne Couit of the Joint Second Class Subordinate Judge of 
Dhulia. After his death, viz., or tbe 25th August. 1890, bis heirs and 
legal representatives. Baukarlal and Manaklal, presented a darkhast lor 
eieoution of the decree, which was rejected because thev did not produce 

a sucoessioD C0rti6cate under Act VII of 1889. 

® certificate under the Act, and on the 26th 
beptember, 1892, presented a fresh darkhast for expcution. The decree 
was then transferred for execution to the Court of the Subordinate Judge at 
Nandurbar under 0 . 224 of the Code of Civil Procedure (Act XIV of 1882). 

The learned Judge held that the first darkhast of 25t.h August 1890 
was not in accordance with law. having been presenred by tbe heir’s of the 
deceased decree-holder without tbe succession certificate as required bv 

1889. He wa«, therefore, of opinion that tbe second 
^rkhast of 26lh September. 1892. was barred by limitation, having been 
made more than three years afier the date of the decree. The second 
aarfcast was, therefore, dismissed and this order of dismissal was unheld 

on appeal by the District Judge. 

the decree-holder thereupon appealed to the High Court. 
SiQort Gopai BAawdarA:ar, for apnellants. — Section 4 of Act 

Vll of 1889 does not provide that an application for execution cannot be 
made without tbe production of a certificate. It merely provides that tbe 
court sball not proceed upon such arplicaiion except on tbe production 
01 sue certificate. That shows that tbe certificate may be produced after 
®n© epplioatioD is presented. 

present case the first darkhast of 25th August. 1890. was an 
APPnoation m accordance with law ” within tbe meaning of art 17Q 

1877-Sro;o Nath v. Issivar (1); Eafizuddin v 
^hdo^{%); ^angal Khan y Salim-ullah Khan (3^ ; Mahammadv. Laili (4)’ 

AOere was no appearance for the respondent. 
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JUDGMENT. 

Jardtne, J. — The two lower Courts have rejected the darkhast as 
barred by limi-ation, holding that; the earlier darkkast of the 25th August, 
1890, although presented withiu three years of the date of the decree, was 
nugatory in reference to art. 179, cl. 4 of the second scheiule of the 
Limi ation Act (XV of 1877), because the heirs woo presented it did not 
produce the certificate requisite under s. 4 of the Succession Certificate 
Act (VII of 1889). 

The only case cited in the Courts below appears to have been KendiQfk 
Uadi. Chetti v. Soobbimyna (1), which interprets s. 20 of Act XIV of 1859. 

Mr. Vasuueo BhandarkHr, who argues this aopeal, relies on Brnjo 
Nath V. Isswar (2), Ilafizuddin v. Abdool (3) and Mangal Khanv. Salim- 
ullak Khan (4). where it was held that an applicai;ion wiiboub the 
production of the certificate under the Succession Certificate Act was 
nevertheless one made in accordnnce with law ” within the meaning of 
art. 179. cl. 4. Ramasami v. Seshayyangar (5) and Krishnaji v. Vithal (6) 
appear to have been decided on the same principle, and the Privy Council 
case Mahammad v. Lalli(7} has also been ci ed. 

We have considered an authority of a contrary tendency, Manohar v- 
Gebiapa (H), which is a construction of art. 179. [78] cl. 4, in connection 
with the Djkkhan Agriculturists’ Relief Act, XVII of 1879. The words 
used in s. 47 of that Act are: — ** No application shall be entertained 
unless the plaintiff produce the certificate." But in the Succession 
Certificate Act, s. 4, the words are : — *' No G)urb shall proceed upon an 
application .... to execute . . , a decree . . except on the 

production, &c." 

On consideration of the difference of language used, “ entertain" 
meaning something different to ** procee 1," wa are of opinion that the 
last cite! decision does not conflict with those passed at Calcutta and 
Allababtd referred to above. Wa follow them as being in aooordance with 
the tendency of the decisions on art. 179. cl. 4. 

The Court, therefore, reverses the decrees of the Courts below, and 
directs the original Court to proceed wi;.h the execution as not b.vrred by 
limitation; the respoadent^defendant to pay the costs incurred in the two 
lower Courts. 

Order reversed. 



(1) 5 M.H O.R. 453. (2) 19 C. 4fl2. (.3) 20 0. 755. (4» 16 A. 26. 

(5) 6 M. 181. i6) 12 B. 625. (7) 8 0. 422. (6) 6 B. 31. 
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X] SONSHET ANTUSHBT TBLI v. VISHNU BABAJI JOHABI 20 Bom. 79 


20 B. 78. 

appellate civil. 

Before Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice Fulton. 


Teli {Original Defendant). Appellant v. 
Vishnu Babaji Johari {Original Plaintig). Respondent.* 

L8cb November, 1894.1 


'Bom. Act I of lHm)-Landtord end tmant-Tcnancv-Prccumn- 
i'on at to natmeo! tena' cy m alstrce of fvidtncr.— Payment of >enl-Mortanae L, 
tenant -Sou Of, en,nfs inter.et -RiohU o, pu,ch^eer-J^re! 

Vishnu, who was his bro-her. be- 

vears subsequently 

Vishnu ' e-'" mortgage and made the plainnff 

Vishnu and hia two sisters parties. He obtained a decree and sold the mor.gHged 

eonind SoDshet bought it and now claimed possession. Vishnu 

was therefo^^^ terminated at hia death, and that Bonshet 

waB| toer6ior6i Dot sotitlsd to posacsbioq* 

'■o posacssion. Tbe fact that Atraaram 

nart t^ « ‘be presumptioD was that the tenancy waa an ordi- 

nary tacancy from year to year continuable until legally terminat.d There waa 

not surre'nd«°ir '‘b.°‘».b»‘‘ «»" terminated it. Atmararn’e beir could 

Durchaa.d J u “““ “““Bagee. Sonsbet, therefore, bad 

to pMaeBton^““°^ »“ “>■ ““<• '“‘'“ad 

'Bom. Aot I of IBSO) occupancy tenancies are 

tc the =''««“e‘a°cea, but there is no ptob.bition 

lo toe Iraoefer of ao ordinary tenaocy* 

iB., 30 B, 290 = 7 Bom. L.R. 941.] 


Eatna^rf*^^ aPPeal from the rfecision of T. Walker, Aaaistanfc Judge of 

Suib for possession of land. 


The land in question was originaly held by one Atmaram, a Khab-idar 
WHO mortgaged it to ooe Hirsheb. Atmaram died in 1882 ; and after bis 
death the pUiobiff Vishnu, who was his brother, paid tbe rent for chat year 
ftDd got the kbots to eoter his name as kbatedar* 


k* morfgagee Hirsheb brought a suit on his mortgage to 

^moh ^ mide Atmaram’s brobbec Vishnu (the plaintiff) and also his 
Bisters Bhimabai and Jankibai parties. Ho obtained a decree, and in 
'^eoution the land was so'd in 1890 and bought by Sonsbet. Subsequently 
Visbnu sued the mortgagee (Hirshet) and others in tbe Mamlabdar's 
uourt to recover possession, bub his suit was dismissed. Ho thereupon 
AMQonw Court of tbe Subordinate Judge of Devg^d (No. 168 

■.fifc ^ mu ®j®ct'Da«dt of defend- 

»«*■• The purchaser Sonabec was afterwards made a party to that suit 

oyainad a decree and proceeded to take possession, but was 
‘gntoQQM by Babu Doond, who claimed as tenant under the purchaser 
BooBbefc. Plaintiff applied to the Court under 8.328 of the Civil Prooedore 
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Code (Act XIV of 1882), and the application was registered as a suit (No, 
254 of 1891) between Vishnu as plaintiff and Babu and Sonahet as 
defendants. 

The Subordinate Judge held that Sonshet by his purchase had 
become owner of the land, and be dismissed the plaintiff’s [80] (Vishnu’s) 
suit, and issued a pernetual injunction against the execution of the decree 
in suit No. 158 of .... 

Vishnu apnealed against this decision (No. 254 of 1891), and the 
defendants in suit No. 15.8 of 1890 appealed against the decision in tha^ 
suit. The appeals in both suits were heard by the District Judge of 
Eatnagiri. He reversed the decision in suit. No. 254 of 1891 and confirmed 
the decree in suit No. 158 of 1890, and awarded possession of the lands to 
Vishnu, the plaintiff in the latter suit. He held that, as Sonsbet had not 
shown what title he bad purchased at the sale in 1890, he could not 
succeed in his claim against the plaintiff Vishnu, who had had possession. 

The following is an extract of the judgment of the D. strict Judge in 
appeal in suit No. 158 of 1890 : — 

Suit No. 158 of 1890 was a simple ejectment suit against certain 
defendants, ten in number, and Sonsbet was afterwards added as defendant 
No. 11. A decree for possession was awarded against all but Sonshet (sea 
Ex. 18), who bad declared to have been unnecessarily joined. Plaintiff, on 
going to take possession, was resisted by Sonshet’s tenant, and be, 
therefore, now sues Sonsbet, who was then not in possession but has since 
taken possession and claims on his title. The pauers in the former case 
are now before me in appeal, and that appeal and this have been heard on 
consecutive days. It is proved that plaintiff bad possession for six or 
eight years prior to bis dispossession by the defendaots in the former suit. 
As Sonsbet and his tepant have subsequently taken possession, plaintiff 
is entitled to oust them, unless Sonshet cun prove that he is the real owner 
of the land. From Ex. 16 it is clear that he purchased Atmaram Maha*;, 
devbhat’s righr., title and interest in ihe land in dispute on the lltb January, 
1890. With the papers in both cases before me, I am unable to say with 
certainty what right, title and interest Atmaram had. From Ex. 31 
appears that he paid various sums of money to Sundrabai kom Govind 
Eamcbandra and other people calling themselves khots. Perhaps these 
are the khots of the village. Granting that they are, I do not know whe- 
ther Atmaram's rights, if be be a tenant at all, were those of a dharekari, 
or <jua.si-dhartkari, occupancy tenant or ordinary tenant, transferable or 
non-transferable. Tbe khots are the persons principally interested, and 
they are not called as witnesses, nor are they made parties to tbe suit. I 
am of opinion that Sopshet has failed to prove his case.” 

Sonshet preferred a second appeal. ' 

Manekshah J. TaVeyhrkhan, for tbe appellant. — We claim as purchaser, 
at a Court-sale held in execution of the decree against Atmaram. Wd 
have bought Atmaram’s rights. The plaintiff is Atmaram’s heir. What-, 
ever equities bound Atmaram, bind tbe plaintiff. , 

[81] Daji Abaji^Khare with Vasndev G. Bhandarkar, for the respond-; 
ent (plaintiff). — Atmaram’s tenancy terminated at his death, and 
Sonsbet, who purchased Atmaram’s interest, has not shown any title ^ 
hold the land after ths^b time. He has not proved the nature of Atmaram fl 
tenancy. ; • . 

[Fulton, J. — If so, Atmaram must be presumed to have been » 
tenant from year to ‘ydats:} • ' ^ 

6X3) 
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An annual fc^ant m a khoti village cannot mortg^oge his tenant right. 
•Beotion 9 of the Khoti Act (Bom. Act I of 1880) exacts that even an 
occupancy tenant cannot mortgage his land, much less can a tenant from 
year co year—Bombay Gazetteer, Vol. X, p. 211 ; Narayan Balvintrao v. 
B<ilu Vtthii (1). Moreover, a landlord is not bound to continue a tenancy 
from to vear after the death of his tenant , Rnghunath v. 

Narayan Dtksktt The khot could put an end t^tmarum’s tenancy 

afterhis death by giving the land to ano'her. Accora«ngly Vishnu became 
the khot s tenant in hia own right. Atmaram's tenancy having come to 

death, neither his mortgagee, nor the purchaser in execution 
o£ the decree on the mortgage, can now claim any title to the land. 


JUDGMENT. 


Fulton. J. — Both these appeals have been heard together, the 
parties and the land in dispute being the same. It appears that the land 
originally stood in the name of Atmaram, who mortgaged it without 
possesion to one Hirshet. Atmaram was the natural brother of the 
plaintiff Vishnu, and was adooted by bis maternal grandfather Mahadev- 
bhat, who was originally holder of the land. He died about 1882. and 

^fter his death the plaintiff piid the rent due for the year and got the 
khots to enter his name as khatadar. Some years after Atmaram’s death 
Hirshet sued to enforce his mortgage, and made Atmaram’s sisters 
Bhimabaiand Jankibai and the plaintiff parties. He obtained a decree, 
and o^n bringing the mortgage land to sale, it was bought bv the defendant 

Bonshet. The question now before us is, whether Sonshet by that pur 

chase obtained a right to possession. 

[82] The learned Assistant Judge has correctly pointed out in his 
judgment in appeal No. 556 of 1891 that by this transaction Sonshet 
purohased the right, title and interest of Atmaram, but when stating that 

becould not say for certain what right, title and interest Atmaram had, 
be failed to draw the usual presumption from the fact of Atmaram’s 
paying rent to the khots that he held the land as their tenant. For what 
torn the tenancy was to continue, is not proved ; but in the absence of 
all evidence on the subject, the Court should have presumed th-it it was 

An ordinary tenancy frorn year to year continuable until legally terminated 
—Ciovind V. Narayan (2). 

Vasudev Gopal contended that the entry of the plaintiff’s name 
by the khots as tenant instead of the name of the sister or sisters of the 

decaasp-d, who were the real heirs, would terminate the tenancy ; but 
although on the assumption that the tenancy was an annual one, the 
khots wore entitled to determine it by giving the proper notice, there is 
•nothing to show that they have ever done so. The. heirs themselves could 

iS?/ of the mortgagees’ rights — Sukru v. 

# their acquiescence, if they did acquiesce, in the entry 

-ox the plaintiff’s name as tenant would nob have the effect of terminating 


.It. 


, I ^^hese oiroumstanoea, Sonshet being purchaser of a tenancy 

^Whioh has never been legally out an end to. is ebtitied to be put into 
TOBseiBion. No question of limitatioo arises, as twelve years have nnfc 
eUpaed since Atmaram's death. 


U) F.J. (1879) 848. 


(3) P.J. (1877) 199. 

613 


' (8i 16 A. 898 (399) 


1694 
Nov. 8. 


Appel 

LATE 

.Civil. 


20 B. 78. 




v — * 

• • L 




20 Bom. 88 


INDIAN DECISIONS, NEW SERIES 


1894 

Nov. 8, 

Appei.- 

L.dTE 

Civil. 

20 B. 78. 


[Yol. 


Mr. Vasudev Gopal contended that under the Khoti Act the tenancy 
could not be transferred ; but on reference to the Act we find that while 
occupancy tenancies are not transferable except under certain circum- 
stances, there is no prohibition to the transfer of an ordinary tenancy 
such as in tbe absence of evidence on tbe subject we must presume- 
Afmaram’s tenancy to have been. Tbe reason for this distinction ia 
apparent. In case of an ordinary tenancy the khotcan at any time get rid 
of the tenant by giving him notice ; whereas, if a transfer of an occupancy 
tenancy could be carried out against his wishes, he might be provided with 
a tenant whom be did not like and could not eject. 

tS3] We must point out that as Sonshet was made a party to suit 
No. 158 of 1890 the Court should have decided as to his title. The suit 
was not brought within six months of the alleged dispossession, and, 
therefore, tbe plaintiff was nob entitled to a decree until after adjudica- 
tion on Sonshet s plea that he was nob tbe owner. If the plaintiff was 
not the owner, he could not be awarded possession from defendants Nos. 1 

there was no authority for refusing to determine tbe issue 

of the title raised by defendant No. 11, and thus rendering necessary a 
second suit. 

We now reverse the decrees of the Assistant Judge in both appeals 
and that of the Subordinate Judge in suit No. 158 of 1890. and we restore 
that of the Subordinate Judge in suit No. 254 of 1891. and direct that 
plaintiff do pay all Sonshet’s costs in both suits throughout. 

Decrees reversed. 


20 B. 83. 

CRIMINAL REFERENCE. 

Before Mr, Justice Jardine and Mr. Justice Banade. 

In re Gulabdas Bhaidas.* [14th November. 1894.] 

D%sirict Muviciml Act {Bombay Act VI of 1873), s. 54—“ Offensive liquid'^— Does not 
tnclude mere toasie or dirty water, 

A person does not render himself liable to a penalty under s. 64 of Bombay 
Act VI of 1873 for allowing mere waste or dirty water to run from his premises 
OD to a public streot, unless the water is “offensive.*' 

[D., 30 B. 558 = 8 Bom. L.B. 457 (465) = 4 Or. L.J. 23.] 

Reference by T* S. Hamilton, Sessions Judge at Surat, under 
8. 438 of the Code of Criminal Procedure (Act X of 1882). 

The reference was in the following terms: — 

Under the provisions of s. 438 of the Code of Criminal Prooodurei 
I have the honour to forward, for the consideration of their LordshipS» 
the papers and proceedings in a criminal case, wherein Gulabdaft 
Bhaidas was convicted on the 8th August last by A. Wood, Magistrate, 
First Glass, of this district, of an [84] offence punishable under ss. 64, 
74 of the Bombay District Municipal Act VI of 1873, and sentenced to 
pay a fine of Rs. 25, which was paid, 

2: I am of opinion that the offence was not proved against the 
accused, and I beg to recommend that the conviction should be set aside 
for the following reasons. 


Crimioal Beferenoe, No* 121 of 1894. 
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3. Section 54 runs thus ‘ Whoever causes or allows the water 
of any sink or sewer or any other oEfenaive liquid, or other matter from 
bis premises, or from his land, to run, drain, or be thrown or put upon 
auy road shall be liable to the peoalty bereioafter provided. ’ 

4 .u^‘ offeoce held proved against the accused 

was that of allowing foul water to run out of his drain on to a pubhc 

If therefore, as laid down by the Magistrate, 
ilirst Glass, were the following : — 

,, water flow from the drain in question? 

f2) Did it flow on to a public road ? 

These be decided in the affirmative for the reasons stated, vi^ * 

.3 Tne first question must bd answered in the affirmative. I cannot 

doubt the existence of the nuisance as testified to by the Sani-ary 
bupenntenoenr.aod Inspector, and the neighbours; ' and ‘the mouth of the 
dram is under the thiesbold o( the back door of the accused’s compound 
The ownership of some of the ground within that doorwav is under dispute, 
but up to It the public unquestionably have access, for it is the ouly 
approach to the house abutiirg on Mr. Gulabdas ‘ premises.’ 

5. I beg to submit that these are not sufficient reasons for finding 
on the two issues in the affirmative. In the first place, I can find no 
evidence that any nuisance was caused by the alleged flow of water. From 
tbe wording of the section, it would seem that the water must be ‘offenMve’ 
or, as the Magistrate puis it. ‘ foul.* that is to say. it must be something 
more than mere dirty water, or water which is not quite clear. It must 
have an offensive smell, as indeed water from a sink or sewer generally 

[85] " 6. Now the witnesses for the prosecution mostly speak of the 
water issuing from the hole in question as being ‘ dirty nothing more. 
Une says It was dirty like bathing water.’ Another says it was ‘clear 
■rather than muddy.* Not a single witness savs it came from a sink or a 
sewer, or was offensive. One witness goes into de ail. and says it was 
water which ran from the body of the accused man’s little son, who was 

being washed by a groom.* I submit, therefore, that tbe finding on tbe 
first issue was wrong. 

7. As to the road on to which the water was flowing, there is 
ample evidence that it was a private lane, and not a public road. To cite 
only ^prosecution witnesses : — 

Sanitary Inspector. — ‘The lane is open on one side only. The 
, ffwtty or lane is 6 feet broad.’ 

__ , ^^^Qildas Ramdas ; — ‘It is a blind alley. It is known as Gulabdas 
Vakil B lane.’ 

Wallobhdas Kalyandas. — * It is a blind alley.’ 

y'^f'baldas Pranjivandas . — ‘ I live next door to Mr. Gulabdas. 

. The ground is not either Government or Municipal. There is only tbe 
right of way of accused and myself over it. No one else has a right of 
way.^^ It is not a public road.* 

I S'™ unable, in face of this evidence for the Grown, to under- 

the Magistrate could have held it to be a public street." 

-- . reference was heard by a Division Bench (Jardine and Banade 
wj»/* * 

a him Ooverdkanram M. Tripati), for the accused.— 

Oeotion 64 of Bombay Act Vlof 1873 has no application to the present 
case. There is do evidence that the waste water which the accused 
allowed to run out of bis drain was ’ offensive and unless it is offensive, 
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the section does not apply. Beside?, the waste water did not run on to a 
public street. It was a blind alley used by the accused and his 
neighbours. What is a “ street ” is explained in Ealidas v. The 

Municipality of Dhandhuka il). 

[86] Tbere was no appearance for the complainant. 


JUDGMENT. 

Pkr Curiam: — We concur with the Sessions Judge in holding 
that neither the evidence nor the hadings justify a conviction under 
3. 54: of Bombay Act VI of 1873. The M igistrate was satisfied that the 
water complained of was foul. But tbere is no tindiog on evidence that 
it was oSensive, ’ and the Courts may not enlarge the meaning of that 
word so as to include mere waste or dirty water. As regards the definition 
of street in Bombay Act TI of 1884, we think the Mngi^trate should 
have considered the judgment \n Kaitdas v. The Municipality of Dhaii- 
dhuha (I), interpreting the older dtrfiniLion. 

The Court annuls the conviction and sentence. 


20 B. 8S. 

appellate CIVIL. 

Before Mr. Justice Jardine and Mr^ Justice Banade. 


Ranchod Morar (Original Plaintiff), Appellant v. BezaNJI 
Edulji and others (Original Dcfenda7its), Respondents* 

[26ih November, 1894] 

CivilProcedureCode{ActXlVof\mi),ss.A09,Al^—Application for leave to sue in 

forma pauperis -Re fusal of such opt lica*ion a bar io subseQuent cpplicotxon w ths 
s^me Tight— Jutisdiclion—Pted of juricdi^tione 

The plaintif! applied for leave to sue as a pauper for the redemption of amort- 

of Pfoceed with the application, iC was reieoied with costs on 

‘i9th November, 1868. 

Oo the 4th February, 1890, plaintiff a^ain applied for leave to sue as a paupsr 
for the redemption of the same mortgage There being no opposition, the 
application was granted, and was registered as a suit. 

On the 20th September, 1893, when the suit had been beard nearly to the end, 
the Government Pleader intervened, and applied that it should not be allowed 
to proceed further until the plaintiff bad paid the costs incurred by Government 
in opposing the first application, which had been rejected. But the plaintiff 
refused to do so. and thereupon the Subordinate Judge dismissed ihe suit with 
costs under s 413 of the Code of Civil Procedure (Act XIV of 1882), and ordered 
the plaintiff to pay the Court-fees under e. 412. 

Held, on appeal, (1) that the order rejecting plaintiff’s first application wasao 
order under s. 409 of the Code of Civil Procedure ; (2« that both the applications 
[87] were made in respect of the same right to sue ; (3l that the order rejeodog 
the first application operated as a bar under s. 413 of the Code to the entertain- 
ineot of the second application, and (4) that such bar being one to the jurisdic- 
tion of the Court, the Suoordloate Judge was not only competent but bound to 
take notice of it at any stage of the suit. 


Appeal from the decision of Khan Bahadur M. N. Nanavati^ 
CIa83 Subordinate Judge of Surat, in suit No. 2 of 1890. 



* Appeal No. 161 of 1893. 
(1)6 B. 6H6. 
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for redempfcioQ. In 1888 the plaintiff applied, 
as heir of one of the mortgagors, for Jeave to sue as a pauper for redt^mp- 

tiOQ of oercam property which had been mortgaged in 1873 for Es. 19.500 
by hia father and uncles. 

1888, this application was rejected for want of 
?he orde'r ^PPli-tioo. the Subordinate Judge passed 

T V.- '* <1063 not wish to proceed with the application, 

reject his application to be allowed to sue in forma pauperis and order 
nim to pay opponent s costs and bear his own.” 

Oq the 4th February, 1890, the plaiutiff again applied for leave to 
sue as a pauper for redemption of the same mortgage of 1873. 

The application contained the following clause : — 

• "All the properties in mortgage belonged to my grandfather by right 
ot ownership. 1 have, therefore, as a grandson a share in my own right 
ID the ancestral property. Therefore, under the said right, as also under 
my own right as one of the male survivors of a joint Hindu family, I 
alone have brought this suit for redeeming the mortgage." 

i-u Q ^PPjicabion, not being opposed by the defendants, was granted 

^fty the bubordinate Judge, and it was registered as suit No. 217 of 1890 

under 8. 410 of the Code of Civil Procedure (Act XIV of 1882). 

On the 20. h September. 1893, the suit being then nearly at an end 

Lhe Government Pleader applied to the Court, praying that it should not 

be flowed to proceed further until the plaintiff had paid the costs incurred 

oy Lrovernment in opposing his previous application for leave to sue as a 
pauper. 

fK. having refused to do so. the Subordinate Judge dismissed 

t^be suit, holding that the order of the 29th November, 1888. rejecting the 

B ano sue in /orma [88] pauperis was made under 

8. 4U>J of the Code of Civil Procedure, and that, therefore, the second 
application was barred under s. 413 of the Code. 

Courf dismissal the plaintiff appealed to the High 

t n— Laluhhai, for appellant (plaintiff).— Section 409 of the Code 
o ivil Procedure clearly refers to orders passed on the merits ; it contem- 
plates an enquiry into the question of pauperism, and it is only after 
Doiding such an inquiry that the Court can make an order under that 
eeccion ei^ier allowing or refusing to allow the applicant to sue as a 
pauper. The order rejecting our first application was nob passed after 
DQuiry into our pauperism. It was passed merely because we did not 
« ^ with the application. The order was, therefore, nob passed 

Code. The lower Court’s order as to costs was illesal 
na ultra vires— The Gollectorof Batnagiri v. Janardhan Vithal (1). The 
overoment Pleader can only intervene under the latter part of a. 413 
Biw u is insbirubed in respect of the same right to 

Af B o j ^'i^® latter part 

wh ' fh ^PPly- The Government Pleader was present in Court 

an/? BBOood application for leave to sue in forma pauperis was granted 
®8*8t6red as a suit. He did not then contend that the application 
to havl,"®*^ DDder the first part of s. 413. He must, therefore, be deemed 

too Ute for him to raise any 
leotion after the suit had proceeded for over three years, and was nearly 
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Jor Judgment; ; and then the only objection taken was that the suit 
should be stayed till t he Court-fees were paid. He ought not to have been 
allowed to raise even this objection at the last stage of the suh~Parktnson 
. Hanbunj (1) Section 413. cl. 2. does not apply to a pauper suit. As 
regards cl, I, >t has DO apphcation to the present case, as we oid not 
sue m respect of the same right of action. On the former occasion plaintiff 
sued as heu of his fattier, ^ e., in a representative capacity. On the second 
occasion plaintiff sued in bis own right as the sole surviving member of a 
.loint family The second aoplication was. therefore, [89 ( not ba. red by 
the Ihe Subordinate Judge was nob competent suo molu to take the 

obj.ction under 3. 413. He had aheady passed an order allowing the 
applicant to sue as a pauper. This order could onlv beset aside either on 

a review or on an appeal to the High Court— Refers to Amickavd v. 

The Collec.or of Sholapur (2), The Collcdor of Kanara v. Krishnappa (3). 
iuanekshah Jekanitrshah, for respondent No. 1. 

Nn Vasudeo J. Kutiknr, Government Pleader, for respondent 

iNo. y — ihe order dismissing the first application for leave to sue in forma 
'Ruperts could only have been made under s. 409 of the Code of Civil 
Procedure. There is no other section under which it could be made. That 
being the case s. 413 applies, and Che Court had nojurisd ction to entertain 
a subsequent application for leave to sue in forma pauperis in respect of* 
the same right of action. This objection to the jurisdiction of the Court 
1 , at any stage of the Muhammad Ismail v. Ohattar 

T ; Raza [5); Abaji V. Ramchan- 

b fk k i-if appellant that no such objection was taken 

either by the defendants or by the Government Pleader when the second 

application was granted and registered as a suit. But the consent or 
acquiescence of parties cannot confer on the Court a jurisdiction which it 
does not possess. Where there is an inheient ioeomoetencv in a Court 
to deal with the question before it, the omission to raise the question of its 

as a waiver— Sifti Ladli Begam v. BihiBaje 
• 1*^ tT S^^t^on 11 of the Code of Civil Procedure is conclusive on the 
u • ’ a Court from entertaining any suit the cognizance of 

which IS narred by any enactment for the time being in force. .As to the 
question whether both the applications for leave to sue in forma pauperii 
were made in respect of the same right to sue. it is clear that the plaintiff 
sought on both occasions to redeem one and the same mortgage. The feot 
that on the former occasion he sued as heir of his father, and that after- 
wards be sued in his own right as the sole surviving member of bis family, 
0063 Dofc alter the cause of action* 

JUDGMENT. 

tbe appellant has contended 
that the first order which was made by Mr. Modi, Subordinate Judge, 

rejecting ” the application, is not one made under s. 409 or 412. He 
was, however, unable to show us any other section under which it might 

Passed, It was made in an inquiry expressly made under 
s. 408. We aro satisfied that we can refer it to s. 409. 

Section 413 then came in, creating, in my opinion, a bar to subsequent 
paujDer suit by the following words:— “An order of refusal to allow the 
applicant to sue as a pauper shall be a bar to any subsequent application 


(I) 22 L.J. N.S. Ch. 979. IS) 13 B. 2.S4. (3) 16 B. 77, 

(6) 4 A. 91. (6) p. J..(1885). 34. 


(4) 4 A. 69. 
(7) 13 B. 650, 
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of the like nature by him in resneet of the same- right to sue.” Assuming 
“0“ent that the words same right ” apply to the second applica- 
oonalituted a statutable bar to the suit under .s. 11, If the result 
of the first appl^ation hart been stated in the second, the Court would have 
rejected It under s. 54 (c) and 407 (c). But the Subordinate Judge, 
Mr Modi, apparently per ,iic«riamdid not do so. After taking the evidence 

Mr Narrl! \ his successor. 

Mr. Nanavatti, who dismissed the plaint, but explained that he looked on 

the cause as an application to sue as a pauper. Mr. Modi might, alter 
retraining, as he did, from rejecting the second apnlication at the prelimi- 
nary hearing under a. 407 (c), have refuse! it under s, 409 at the formal 

, . section -CAaffarpul v. Raja Ram (1), as the 

statutable bar which I take to bo an objection under s. 407 (c). might then 

have been pleaded by the opposite party or otherwise have come to the 
bubordmabe Judge’s knowledge. 

Section 409 ends thus—” The Court shall then either allow or refuse 
to allow the applicant to sue as a pauper.” A refusal to allow has beeu 
held open, to review— Adar/t v. Mnmkji (2). Mr. Kalabhai argues that, 
as there was no refusal, hut s. 410 was applied, the leave give,, lo sue as 

f “'eht he altered by review in the 

court of the Subordinate Judge or by revision of the High Court. He 

iQil lianbury (3), where Lord Justice Knight Bruce 

l»ij treated three years' acquiescence in an order giving leave to sue as a 
pauper as waiver on the part of the defendant. The report is curt; and 
there 18 no mention of bar to jurisdiction, a question arising under our 

t b 1 e °° question is excluded from the nresent case by 

far 409— CA« 0 a/paf V. Raia Ram (supra). I assent so 

lar to Mr. Kalahhai s argument as to hold that when Mr. Modi allowed the 

Tng “ ° ‘‘'ehtly proceeded as a suit 

under a. 410, The Subordinate Judge, Mr. Nanavatti. heard it on the 

erits . and at a late stage the bar created by s. 413 came to his knowledge. 
UDiess that bar is treated as mere procedure as something that vanished 
unaec the last sentence of s. 409 as soon as the second application to sue 
a pauper was allowed, the bar was on© bo the jurisfiiciion, and the 
oubordinate Judge, being under s 410 required to deal with the cause as a 

diecnissing it. He has rightly held that the final order is 
1 under that section thenirecbions about costs and Court- fees 

. cause had reached its oenuitimafe stage when the bar bo 

jurisdiction was pointed out. The decision in Shekh Isufv. Sidi IbrahtmH) 

ems o oal with a cause that had gone do further than orders allowing 
and rejecting the application* 

considered whether the first part of s. 413 deals with mere 
procedure or goes to the jurisdiction. The simile of a *’ bar " used there 

nra ^ poiots to jurisdiction ; the order of refusal under s. 409 

fiohf*? * apnlioant alleging pauperism any more in respect of the same 
fh« reasons for the rule of res judicata, the inJerest of 

be an end of litigation and the hardship on the 
DamdQal--£,£,cAri/er ^ Ferryman (5), Thakore Becharjt v. Thakore Putaji 
f J ^ ^ decision on pauperism, under s. 409. There is no reason 

firflf ^ “e*'® omission of the 

UDordinate Judge nor the laches of the opponent take the present 
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pi 7 A. 661. 

U) (1876), 96. 


(9) 4 B. 414. 

(6; L.B. 9 App.Oai. 519 (530), 
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(8) 99 L J. N.8. Ch. 979, 
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case out of the I'ule. especially as the laches of an opponent [ 92 ] may 

be collusive or result from a wish to get the suit tried cheaply to the 

injury of the public revenue. In Nam v. Anpiirnabai (1) the bar is treated 

as one to the jurisdiction under s. 310 of the Code of 1859. Tnking the 

bar lo he such, no consent of parties can confer jurisdiction — Spooner v. 

Jtiddow (2) : The Government of Bombay v. Manmalsingji (3) ; Bibi Ladli 

V. Bibi Raje (4). The objection may hbe that of res judicata be taken at 

any stage of rhe suit or appeal — Geeasoodin v. Ramchandra (5); Muhammad 

V. Chattar (6) ; Abaji v. Ramchandra (7) — and the interests of the public 

revenue I think require us to hold that, as in the present case, the Court 

may take it when pointed out by the Government Pleader or other amicus 
curice. 

The next question is, whether the second application is based on the 
same right to sue." There has been but little argument on the meaning 
of this phrase : Mr. Kalabhai only cited Naro v. Anpiirnabai. The phrase 
must, I think, mean either the same as " cause of action ” or something 
less. If treated as tantamount to cause of action, I would hold that the 
phrase applies here, on the authorities I relied upon in Thakore Becharji 
V. Ihakore Putaji. Both applications are for redemption of the same 
mortgaged property ; thus the subject-matter and the relief prayed are the 
same in both, Tne causa petendi is the same ; the applicant says the 
mortgage is paid off. There is also eadem conditio personarum in our 
opinion. What Mr. Kalabhai seeks to establish is that this part of the 
exception of res judical does not exist ; or, to pub the argument in another 
form, that there is not eadem quoestio — Chinniya v. Venkattachella (8). 

I incline to think that the phrase same right to sue " means this question 
of right or, as it is called in Shridhar v. Narayan (9), ground of right, 
though in conceivable cases it may mean eadem conditio personarurn. 
Treating it as not commensurate with “cause of action," I am of opinion 
that it applies to the present case. There is no contradiction between thfl 
titles set uo in the [93] two applications. In the earlier one he leaves 
the Court and his opponents to guess how he has a title to sue, as son and 
hf'ir of his father, as if they could infer something about his status in the 
Hindu family from this mere description of himself. In the latter appH* 
cation he unfolds his status. Tnere is no real difference between the two. 

The Court confirms the decree of the Subordinate Judge with costs; 
and orders the appellant to pay the usual Court-fees. 

RaNade, .1. — The decision in this case turns entirely on the cons- 
truction of ss. 409, 412 and 413 of the Civil Procedure Code. The appellsDlii 
original plaintiff, as the heir of one of the mortgagors, applied in 1888 for 
leave to be allowed to sue in forma pauperis for the redemption of a mort* 
gHge for Rs. 19 500. That applicatioo, No. 78 of 1888, was rejected on 
29ch November, 1888. The actual words of the order of rejection wero 
as follow : — “ Since the applicant does nob wish to proceed with the 
application, I reject his application to be allowed to sue in forma pauperiSt 
and order him to pay opponents' costs, and bear his own." Plaiotiff 
again apulied in 1839 for leave to sue \xi forma pauperis for the redemption 
of the same mortgage. The defendants did not either appear to oppose* 
did not object, and the Government Pleader only urged that plaintiff wa® 
not a pauper. Khan Bahadur Modi granted this application, and ifcwaS 

(1) P.J. 11874). 218. (2» 4 M.T.A. H5S (375). (3) 9 B. H. C. R. 243. 

(4) 13 B 650. f5) P.J. (1878), 17. 16) 4 A, 69. (7) P, J. (18851, 34. 

(8) 3 M. H. 0. R. 330 (3J7). (9J 11 B.H.O. R. 324 
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hraa years, and when the case was nearly ripe for judctnent the 
Goyerntnent Pleader intervened on the 29ch September, 1890 and Lsked 

Siurt ftdVeeH ^ of his rejected apnlication of 1888. The lower 

foV ?n the ^ plaintiff to pay the costs due to Government and the Court- 

tVe ‘^o either, and thareunou 

nViltiff t od the plaint with costs under s. 413, and ordered 

plaintiff to pay Court-fees also under s. 412. 

Plaintiff preferred the present appeal io forma pauperis from this order 

trellnL,T\ contentions of the appellant before us 

were U) that the lower Court was in error in dismissing tbenlaiDt and 

ID applying s. 413 to this [94] suit. Plaintiff’s previous application had not 

the ca seTa. rh ‘herefore,Vot apVieable to 

h^A h ’rl DO jurisdiction to dismiss a plaint which 

were noV I ‘^at the two applications 

r 413 uTfV'r '"V “caning of the first clausa of 

nav LVrt ^ contended that the order directing plaintiff to 

o^the case^ improperly made under the oircumstanoes 

The issues for consideration are : — 

nnderVYog?*’"' ’'^jocting plaintiff s first application was passed 

competent to dismiss the plaint 

under the bar created by s. 413? 

® Whether the two applications were made in the same right? 

14; Was the order about costs and Court-fees proper under the 

oircumabances of the case? ^ 

With regard to the first point, we are ot opinion that the lower Court 
very properly held that the order passed on pUintiff’s fiist application was 

Pcocedur. Code. That section SdoZl 
requires the Court either to allow or refuse the apolication, while the order 
m question was one of rejection. An order of rejection can no doubt be 
made under s. 407, Oh. XXVI. but, like the order rejecting plaints (s. 54) 
Das to be made on preliminary grounds before notice is issued, and before 

i>°ia applicant’s pauperism. In the present case 

ic 18 adinitred that such an inquiry had commenced, and any order rejecting 

tne application at that late stage cannot be considered to have been passed 

w Q 7 ®OQ ■ orders dismissing the application under 

80. y/,yH,^and in the circumstances of this case, when the applicant's 
pleader declined to proceed with the inquiry, such an order might have been 

a matter of fact, the Judge, who decided the applicatioo, did 
^ dismiss it, and be did not allow the applicant bo withdraw under s. 373. 
rejected the application to be allowed to sue as a pauper. [95] This 
could only do under s. 409. The word “ refuse ” is used in s. 408 as 
equivalent bo the word “rejeot” used in s. 407. In Baldeo v. Gula Kuar (1) 
Where the applicant had withdrawn bis petition to be allowed to sue in 

*^^0 petition had been -struck off, the High Court of 
Allahabad expressed its view that tbe application might well be regarded 

under s. 409. Plaintiff's first application must, therefore be 

of the words ambiguity 
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The next point to be considered is» whether it was competent to the 
lower Court, after having registered the application as a suit, and gone on 
with the inquiry for three years, to set asiiie the order granting plaintiff's 
aoplication for leave to sue as a paup*r, and dismissing the same. The Judge 
who made the order in 1890 was non the Judge who set it aside in 1893. 
This circumsfance, however, can make no difference, for both orders were 
passed by the same Court. Tno apoelliDt’s pleader, Mr, Kalabhai, however, 
contended that the Court, which ordered plaintiff’s second aoplioatioa 
to be registered as a suit, could not set it aside of its own motion without 
any objection from the other side. It is no doubt true that the defen iants 
did not raise any objection on this head, and even the Government 
Pl'^ader, who intervened, objected only to the inquiry being allowed to 
proceed further until the costs due to Government were paid. He urged 
this ohjection under the latter portion of s. 413, which objection was 
plainly out of place, as the pr*^sent suit was a pauper suit, and not a suit 
on which full Oourr.-fees had been paid. The lower Courts however, took 
action under the first clause of s. 413, which provides that “ the order of 
refusal under s. 409 shall be a bar to any subsequent application of the 
like nature made in respoct of the same right to sue.” The quesfioa 
we have to consider in this case is thus whether the Court could, 
of its own motion, cancel its order registering plaintiff's second 
application as a suit, on the ground that such an application was barred 
by s. 413. As a general rule, a Court cannot set aside any order passed 
by it of its own motion, but this rule does not apply to matters involving 
questions of jurisdiction, limitation, [96] resiudicata, &o., which take away 
jurisdiction. Section 11 is explicit on t^'e point, and it has been autborita* 
tively held that when the jurisdiction of the Court is involved, the Judge 
cannot refuse to entertain ihe objection if it is patent on the face of the 
proc^edit.g. In Geeasoodin v. Ramchandra (1) the objection about res 
judicata was taken notice of even in appeal. To the sanoe effect are the 
rulings in Kuppav. Dorasami (2), Muhammad Ismail v. Ckattar Singh (3) I 
Harasran Singh v. Muhammad Raza (4) ; Abaji v. Ramchandra C5); Topo^i’ 
dhe Dhirj v. Sreeputly Sihnnee (6) ; Trilokx l:Jath v. Pertab Narain (7)' 
When the objections do nob affect the jurisdiction of the Court, they 
cannot be urged in appeal if they are not urged in time in the lower 
Court — F'lZil V. Gafar (8); Naw-ib Mahomed y, Moozu^ur Hos-setn (9i: 
Ex parte Manohar Bhiornv (lO). Perhaps the ease most in point is 
that reported in Shehh Isufy. Sidi Ibrahim (11). Tnere, as here, the first 
application to sue in forma puiperis had been rejected, and a second 
Judge had admitted a second application, and registered it as a 

suiD. His successor cancelled the order regisferiog the second aoplioatioo, 

and in appeal this Court reversed the last two orders, and rrjeo^ed tha 
aoplication which had been registered as a suit. To the same effect *9 
the ruling in Naro v. Anpurnabai (121, though that case is an authority 
in regard to another question involved in this case, namely, the ioterpr^ 
tatioQ of the words *’ in respect of the same right to sue” used in s. 413. 
On the whole, therefore, we feel satisfied that the lower Court was not 
merely corapefent but bound to take notice of the bar created by the firs* 
clause of s. 413. 

The third point raised by the appellant relates to the questia® 


(I» P J. 11873), 17. 
(4) 4 A. 91. 

(7) l.-jO H08. 

(10) 2 B, 374. 


(2) 6 M. 76, 

f5i P J. (1885), 34. 

(8j 15 M. 82. 

(ll) P. J. (i876i. 96. 


(3J 4 A. 69. 

(6) 5 0. 832. 

(9l 5 B I* R. 570. 

(12) P.J. (1874). 218. 
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twoaupl,ca.io"a are of a 1 ^ nature. anrrdrintr'lT'’^ 

It; waa contended fcbafc plaintiff’s first fQVl i* i-- ^ n^jhfc to sue. 
capacity as heir to his “ 

own right We havn h ^hn k i • '^a-s made in his 

that this objeotion has eo substanuluouSn';"'‘irh1s'"" 

hirgr^llutther ''aed®'‘fh?ve‘tb^ P^'operties in mortga|’eTelong’ed'°o 

right in the aoc'es.ral Proueriv. Toer:forruXr“;h\° s “T 

rough^t\^rs%r 

r eTo-Sgo^r t^e 1: 

Pl3'lVrTnXtrwTsfot‘'ap;rt°^^^^^^^^^^ 

"nsuoi^at^r*^! the mortgagors, an^d .hec^Z XIh '^Z 

wmen case the second appl.ca'ion had been allowed on the srouod thaf 

“ thTc rl" Coa t, however hdd 

that he same sec of facts which the mind at once grasps as Turallv 

nil»®''k! not to be made the basis of repeated proewdings and the 

aoth,n3lrbrougVr'‘ and «^ist when the former of two 

hrnuoL ( be brought forward in suouOft of it shall be 

brought forward then, and not reserved for a second action aril, ng out 
the stmeevenU Ttiough the forms of action diifer the cause of fotion 

is suCan iallv^‘^t ‘he evidence in support of both ac, ions 

idflnfi what does or d >63 not constitute a ground of riohfc 

out '^I'u ^ previous suit. The matter isdiffur- 

tod thev grounds of right do not originate in the same transaoti^DO 

applitatilns'IX'-^’ different dutier Judge I by these tests, plaintirs 
thTstto T ^ [981 heir to his father, originate in 

Ws fitter 7®*°"'°“ hy tne claim to redeem the mortgage of 

Oooroa v 'sTAn pleader on this point— Baioo 

can Z d.fi- * .'^arnaatA U) ; Tkakore Bcch^irji v. Thakore Pujajl (3)- 

erniinS ( ■ ®^P'®hef, for in these erses either the subject-matter or the 
tiou allo°lf"tt" ’^"7, — '® ‘his ohjeo 

the appsi?! ‘1® We acorrdingly hold (l) that the order rejecting 

refuarin was ao order uoder s. 409. and ti.ar. the 

the lotver Gonr^lf bir to entertainmnot of the second application; ( 2 ) that 

fchiabarfc 5 i?aTn!i but bound to take nofee of 

the flamn t (3) and that the two applications were made in 

badly adLfld^" different rights. The appellant was 

dinato fcbe suggr^stion made to him by the Subor- 

ooBbftuniefth" H.s cUim was rightly dismissed with 

oewumerthe circumstances of the case. Though the words used 

fltill lower Court has not disoosed of the case as being 

Btm ^apubcat^^^ stags. It has dismi ssed the pUint as in a reguUr 

(fl) 7 W. B. 438. 
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suit, and the rulinRs in The Collector of Ratnagiri v. Janardanil), Amichand 
V. The Collector ofSkolapur (2), The Collector of Kanura v. Krishnappa (3| 
do nob apuly. The order about costs and Court-fees calls, therefore, for no 
interference. 

We accordingly reject the appeal, and confirm the order of the lower 
Court with costs on appellant. 

Order confirmed. 


20 B. 99. 

[99] ORIGINAL CIVIL. 

Before Sir Charles Sargent^ Kt.^ Chief Justice^ and Mr. Justice Farran. 


The Orjental Government Security Ltpe Assurance Company 
Limited {Original Defendants), Appellants v. Sarat Chandra 
Chatterji and another [Original Plaintiffs), Respondents.* 

[1st and 15th February, 1895. J 

Jnsurn-nce — hife iftsurance—Age of assured-^Proof of age — Onus of proof — Mistake in 
statenenl of age-^Fraud. 


A. insured bis life with the defendant company. By the terms of the policy 
the declaration of the assured as to his age°was made the basis of the contract, 
and the policy was issued subject to the express condition that, in case any 
statement contained in the declaration were untrue, the polioy should be void. 
The assurance was also expressly made subject to the regulations and conditioDB 
contained in the prospectus ot the company. The prospectus contained the 
following provision with regard to the age of parties insured : — “Age admitted in 
the company's policies in all cases where proof is given satisfactory to the direc- 
tors. Proof of age can be furnished at any time; if not furnished, it will be 
necessary on settlement of claim and after stating the nature of the “evidence 
as to age which the company would accept, the prospectus continued :-~“Tbe 
directors recommend applicants to furnish any of the above as soon as possible 
and get the age admitted in the policy, as it is required by all soundly conducted 
companies on settlement of claim if not previously produced.” A. died, and his 
administrators claimed the amount of the policy. 

Held, that the above condition contained in the prospectus, which must be 
read into the polioy, impose on the assured, or his representatives, the obligation 
of giving proof of age before the company could be called upon to pay. If the 
evidence bad been given in the lifetime of the assured, and an admission of age 
was attached to the polioy, no further proof would bo needed, and the onus ^ 
disputing the age would be thrown on the company ; but, in the absence of snob 
evidence and of such admission, it lay upon tbuse olaiming upon the policy by 
reasonable proof to satisfy the Court as to the age of the assured. 

The prospectus of the company contained a further provision that “ policies 
held by parties on their own lives are indisputable on any ground whatever except 
fraud.” 


Held, that this provision did not relieve those claiming upon the policy from 
the burden of giving proof of age, but it covered a misstatement as to age as 
as other misstatements, provided they were not fraudulent. It relieved the 
assured from the legal efiset which an innocent misrepresentation as to 
would otherwise have bad under the strict terms of the contract. The 
therefore, was that the plaintiffs should give proof of the age of the assured, bu , 
if such proof disclosed nothing more than an innocent mistake as to ag^ ^ 
the part of the assured, the polioy would not be vitiated. Subject to the ’ 
terms of the prospectus, any untruth in the deolaratinn as to the age oft 
assured would vitiate the oontracb. The statement [100] as to the age of t 


* Suit No. 375 of 1892 ; Appeal No, 835« 

(1) 6 B. 690, (21 13 B. 23d. .(3) ^6 


X] OEL. aOVT. SBOURITY LIPa ASS. CO. V. S. O. OHATTERJI 20 Bom. 101 




CR-. 25 M. 183=11 M.L.J. 379.1 


Appeal from Parsons, J. 

(respondents) as sons and administrators of the estate 
r6oover'’Br8 000 with®''! defendant company (aopellants) to 

recover Its. o, 000, wifch mteresb from the 3rd SencfimhA** iftfto on 
due da cectaiD polieies of iasaraacs, dated tba 27tti June, IM89 teher^y 

r .1 • July, 1889, the said Anandprasad Ohatterii died THa 

o ISsff Succession Certificate Act (VII 

or lo89;, and now sued to recover Rs. 8,000. 

-oht»in«^ pleaded that the execution of the policies sued on was 

obtained by fraud and misrepresentation; that some person had personated 
Anandprasad Ohatterii. who was at the date of the pollies in a dyToTeondf 

to boTlffi tv tw"“"^ ^ was repmsented 

50 oe ODl> fifty-two years of age, whereas he was over seventy vears old • « 

promisrconta/^^d'^- '‘'f h*" ' insurance was accepted upon the 

) fu ‘ proposal paper submitted to them that proof of 

iffs a?d® ‘’y ^ tbe plaint- 

not been ohr ' A ‘^e policies had 

“ wheth and misrepresentation. The third issue was 

whether any proper proof of the age of the said Anandprasad had ever 
been forwarded to the defendants ? " As to this issue His Lordship said ;— 
th» i 'bo third issue, it was almost useless to give proof of age when 

repudiated the policies and brought the charge of fraud 
it harh°“°' ‘’“waver, was sent in, and I do not see why it should 
own m?dl^ accepted as reasonable proof. They had the report of their 

“■ “““ ®®® ‘‘’® iPBurer ; they knew he 

ptes wiirtri- I ‘“iy-'wo. and they granted the 

Ana«T u knowledge. It is proved now that this is eorroot 

Ananda waa befcweea fiffcy-two and fifty-five at the time It is hardlv fn 

Usu^/ ‘’® “°'‘® apppi-a'a 'ban that.” On 

*iaa« plaiDtiffa are entitled to the amount claimed and I 

pass a- decree as asked for in para, (a) of the prayer of the plaint.” 

LIOIJ The defendants appealed. 

aP‘f B. Tyabji, for the appellants (defend- 

BrureOW °P Life InsuraDce, p. 139; Weslropp y. 

r ''' ^ Macdonald v. Law Union 

mur^ce Company i3 ) ; Anderson v. Fitzgeraldd) ; Thomsons. M'eems (5) 
Macpherson and Russell, for respondents. 


• JUDGMENT. 

The judgment of the appeal Court was delivered by 

Lordship discussed the evidence as to fraud 
loww'^n P8P®“P»‘'o°. and agreed with the findings of the 

lhreom.r‘- ^u® “’®“ P^PPP^ed :-) These were the issuesTpon which 
- ®*“***uy eubsbantially rested their case in the Court below It hap 

however, been eoatended before us that the plaintiffs Lve not Jroved 


ill 5®POrtB, 166. (3) 11 Ch. D. 863 (868), 

W) 4 at,. Oa. 484, (5) 9 Ap. Ca. 671. 


(S) L.B. 9 Q.B. 828, 
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that the assured was under the age of fifty-two years when the policies- 
were effected, and on that ground are not entitled to recover. 

^^ow by the terms of the policies the declarations of the assured as 
to his age, as well as the other declarations in his personal statement,, 
are made the basis of the contract, and the policies are issued subject 
to the express condition that, in case any statement contained in tho 
declaration bo untrue, the policies shall be void. The assurance is also 
expressly made subject to the regulations and conditions contained in 
the prospectus of the company. It cannot, we think, be doubted that, 
subiecb to the further term in the prospectus to which we shall presently 
refer, any untruth in the declaration as to the age of the assured would 
vitiate the contract. The statement as to the age of the assured amounts- 
to a warranty, and that warranty being broken, the risk under the policies 
would not attach. This was so held in the case of a similarly worded 
policy by the House of Lords in Thomjisoyi v. Weems [1). See, too. 
Macdonald v. Law U nion Insurance Company (2) and London Assurance v. 
Mansel (3). The burden of proving that the warranty had been broken was 
there thrown upon the insurers, and in the opinion of Lord Blackburn 
[102] rightly so (p. 684). and this no doubt is the general law in such 
cases. The prospectus, however, in the present case contains these 
provisions : “ Age admitted in the company’s policies in all cases where 
proof is given satisfactory to the directors. Proof of age can be furnished 
at any time. If not furnished, it will be necessary on settlement of claim.”^ 
And ac p. 43. after stating the nature of the “ evidence as to age,” which 
the company will accept, there follows this clause : “ The direotors- 

recommend applicants to furnish any of the above as soon as possible, 
andget the age admitted in the policy, as it is required by all soundly 
conducted companies on settiemenb of claim if not previously produced.” 
These conditions, which must be read into the policies, impose, we think, 
upon the assured, or bis representat.ives, the obligation of giving proof of 
age before the company can be called upon to pay. The stipulations as to 
evidence of age contained in the prospectus would otherwise be meaning- 
less, and the provision that, such evidence can be given at any time shows 
that it was not the intention of the parties that, if not given before the 
issuing of the policies, it should be treated as waived by boa company. If 
the evidence has been given in the lifetime of the assured, and an admis- 
sion of age is attached to the policy, no further proof will be needed, and 
the onus of disputing the age will be thrown on the company ; but, in the 
absence of such evidence and of such admission, it lies, we think, upon 
those ckimitig upon the policy by reasonable proof to satisfy the Court as 
to the age of the assured. 

We have not noticed, in this connection, the answer of the assured 
contained in the proposal in reply to the question as to what proof of age he 
could furnish — “evidence of my age will follow afterwards” — because, as 
we intimated at the hearing, the answer appears to us to have reference to 
the time before the acceptance of the proposal ; and we think that though 
the company might have called for the proof before acceptance, yet when 
they finally accepted the proposal, which they did on the Ist July, by their 
letter of that date, they waived compliance by the assured with this 
promise, and when the policies were issued, they were granted upon the 
terms and conditions upon which the company’s policies are ordinarily, 
issued. 

(1) 9 Ap. Ca.671. (2) L.’r., 9 Q-B.' 328. (3) II Ch^ D. 363 (368). 
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. [103] The plaintiffs rely upon the further term in the prospectus, to 
which we have alluded, that ‘policies held by parties on their own lives are 
indisputable on any ground whatever except fraud,” to which the judgment 
of the Court in Wood v. Dwarris (1) shows that full effect should be given 
as though it were a proviso contained in the policy. This term does not, 
however, appear to us to relieve those claiming upon tha policies from the 
burden of giving proof of age which the assured, as we have said, undertook 
to do before claiming under the policies; but yet we see no reason for 
thinking that it does not cover a misstatement as to age as well as other 
misstatements, provided they are not fraudulent. It relieves the assured 
from the legal effect which an innocent misreoresentation as to age would 
otherwise have under the strict terms of the contract. Tha result, therefore, 
is that the plaintiffs must give proof of the age of the assured ; but, if such 
proof discloses nothing more than an innocent mistake as to age on the 
part of the assured, the policies will not be vitiated. The plaintiffs, in 
proof of the age of the assured, have tendered in evidence a declaration 
made by their uncle Otal soon after the death of Anandprasad. We do 
nob doubt the genuineness of this declaration, or think that id was not duly 
declared by Otal before the Magistrate, before whom it purports to have 
been affirmed ; and though it may not bo legal evidence of the age of the 
assured within the provisions of the Evidence Act, yet it is a document of 
the class which the parties by their contract have made proof of age. On 
that ground we think that it is admissible in evidence, and ought to have 
been received at the hearing. That it was not forwarded to the defendants 
at the time when the claim was made, was due. we cannot doubt, to the 
absolute repudiation, by the defendants, of all liability under the policies. 
The plaintiff Sarat swears that he gave it to his solicitors at that time, and 
we see DO reason to doubt bis statement. The parties, we think, ought 
to be in the same position as if the document bad been sent to the 
defendants, and they had refused to act upon it. 

We have then to consider what tha age of the assured really was. 
The defendanfs have given no reliable evidence upon this point. The 
plaintiffs’ witnesses agree in stating that he was a man [104] who 
appeared to be between fifty and fifty-five, his hair half gray half black, 
and his general appearance betokening that age. Dr. Ferdinand thought 
that he looked fifty-five. Fn this state of the evidence, we think that it 
is quite impossible for the Court to say that the age of the assured was 
not that given in the declaration of Otal, or that ic is proved that the 
assured fraudulently understated it. 

The Advocate General has objected to the award of interest. It 
should run at six per cent, from the date of tha plaint. To that extent 
the decree will bo varied. In all other respects, it will stand confirmed 
with costs. The defendants will be allowed in reduction of the amount 
of decree the premia for one year less the premium already paid. 

Attorneys for the appellants : — Messrs. Ardesir, Hormusji and 
Dinsha, 

Attorneys for the respondents : — Messrs. Mulji and Raghaoji. 
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Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley, 

CURSANDAS NATHA AND ANOTHER [Plaintiffs) V. LaDKAVAHOO 
AND OTHERS [Defendants)."^' [5th April, 1895. J 


hiviitation — Limitation Act {XV of 1877), ss. 5 and 14 — Guardian and minor — Decree 
against minor — Neglect of guardian to appeal — Leave to appeal granted to minor 
after attaining majority — Practice — Procedure. 

One Ksssowji Jadhowji died in 1886 and by b>8 will directed his daughter-in- 
law Ladkavahoo to adopt Karaiusey Madhowji, his nephew’s son, and • **to this 
lad as bis inheritance’' he gave the residue of his property. Id a suit filed to 
have the will construed, a decree was passed on l^t October, 1887, declaring 
[inter alia) that until his adoption by Ladkavaboo, Karamsey Madhowji was not 
entitled to any part of the estate. Karamsey Madhowji was then a minor and 
was represented in the suit by bis father and guardian. No appeal was made 
against the decree, but the guardian and Ladkavahoo began to negotiate with 
each other as to the sum of money which each should receive out of the testator’s 
residuary estate as the price of giving and receiving the boy in adoption. These 
negotiations continued until 1890, when Ladkavaboo died, and the adoption 
directed by the will thus became impossible. In December. 1894, Karamsey 
Madhowji, alleging that be bad only attained majority on the 14th of that 
month, applied for a review of judgment, but his application was rejected (1). In 
[105] March, 1695, be obtained a rule nisi for leave to appeal against the decree 
of 1 st October, 18S7. He submitted that the circumstances amounted to 
“ sufficient cause " under s. 5 of the Limitation Act (XV of 1877), and that he 
had not unduly delayed his application after attaining full age. 

that the special circumstances did amount to sufficient cause ’’under 
the above section, and that leave to appeal should be granted. The guardian 
was desirous that the adoption ordered by the decree should take place, hoping 
that he would obtain a large sum of money for giving the minor in adoption. 
His interests were, therefore, in conflict with those of the minor, and the 
interests of the latter were not sufficiently consulted in deciding whether or not 
to appeal against the decree. 

[R.. 21 P R. 1904 = 14 P.L.R. 1904 ; D., 164 P.L.R. 1906.] 


Rule nisi obtained on the 8th March, 1895, by Karamsey Madhowji, 
formerly a minor defendant in the case, calling on the plaintiffs to show 
cause why he should not be allowed to appeal against the decree made in 
this suit on the Ist October, 1887. 

This rule was granted upon a petition of the same date presented 
by Karamsey Madhowji, which set forth the following facts : — 

One Kessowji Jadbowji died in 1886, leaving a will and property to 
the extent of ninety lakhs or thereabouts. The plaintiffs were the execu- 
tors of his will. 

Ladkavaboo was his daughter-in-law, being the widow of his predecea- 
sed son Liladhar Kessowji. By his will Kessowji Jadhowji directed 
Ladkavaboo to adopt the petitioner Karamsey Madhowji (who was his 
nephew’s son), and then gave the residue of his property ** to this lad as 
bis inherifance.” 

In 1887 the executors filed this suit to have the will construed, and to 
ascertain the rights and interests of the petitioner in the testator’s estate. 
The suit was heard by Farran, J., who on the Isb October. 1887, passed 
a decree whereby it was declared (inter alia) that until bis adoption by 

• Suit No. 185 of 1887. 

(1) See 19 B. 671. 
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Lftdkavaboo the petifeioner was not entitled to any part of tbe said estate. 
The trial of the case before Farrao, J., is reported at I.L.R., 12 Bom. 

185. 

The petitioner was then a minor, and in the suit was represented by 
his father and guardian Madhowji Kufcchra. 

Subsequently to the decree, Ladkavahoo corresponded with the 
petitioner’s said guardian and with th« solicitors for the executors with the 
ostensible object of arranging for the petitioner’s adoption. 

[1061 The petitioner, however, alleged that Ladkavahoo and his 
guardian were influenced in delaying the adontion by oersons whose 
interest it was to prevent its taking place, and that they were not so 
anxious that the adoption should be carried out as occupied in endeav- 
ouring to obtain out of the estate of the testator large sums of money 
for themselves as the price of the petitioner’s being adopted and given in 
adoption. This correspondence continued throughout the years 1887, 
1888, 1889. and 1890. Ultimately Ladkavahoo went on a pilgrimage 
and died without making any adoption, and the adoption of the petitioner 

directed by the will became impossible. 

The petitioner contended that his father and guardian committed a 
gross breach of duty in entering into such negotiations for his own 
benefit and in not appealing against the decree of Farran, J., which 

declared adoption to b© necessary. 

The petitioner further alleged that he only attained tbe age of 
eighteen on the 14fch December, 1894, and that he had no funds of his 
own to enable him to taka steps in the matter ; that with the assistance 
of friends he had recently applied to Farran, J., for a review of judgment, 
but tbat a review bad been refused (1). He, therefore, sought to appeal 
against the decree, submitting tbat he had had sufficient cause for not 
appealing before, and that he had not unduly delayed this application 
after attaining full age. 

In support of his petition tbe petitioner filed an affidavit, in which 
he stated that Ladkavahoo had demanded four lakhs^ of rupees out of 
the residuary estate of the testator as tlte price of receiving, and his father 
one lakh as the price of giving, the petitioner in adoption, and he produced 
a draft agreement by which it was agreed that, in consideration of the 
adoption taking place, these sums should be paid out of the testators 

estate. n t ;i 

The above rule came on for argument before Sargent, L.J., and 

Bayley, J. , ttt 

Macpherson and Inverarity, for the plaintiffs showed causa.— We say 

the petitioner attained majority in May, 1894, while ho alleges he did 

not come of age until December, 1894. The petitioner is barred by 


1896 

APRU. 5. 


OBIGINAIi 

OlVIL. 

20 B . 104. 


limitation. . 

[107] Lawff (Advocate General), for the petitioner in support of the 

rule. — It was the duty of the guardian of the petitioner to protect his 
interests. The lower Court passed a decree declaring that the petitioner 
took no part of the estate unless he was adopted. It was for the minor s 
interest tbat he should be declared entitled under the will to the estate, 
even if he were not adopted. His guardian ought, therefore, to 
have appealed against the decree. But be hoped to make money out of 
tbe adoption, and was, therefore, content with the decree which declared 
adoption to be necessaryt He, therefore, did not appeal, and the 


( 1 ) Bee 19 B. 671. 

629 


20 Bom. 108 


INDIAN DECISIONS, NEW SERIES 


[Vol. 


1895 

APRII. 5 

Original 

Civil. 

20 B 104 


minor’s interests were sacrificed. Now that Ladkavaboo is dead the 
effect of tbe decree is to exclude the petitioner from the estate altogether. 
His guardian wholly failed iu bis duty to tbe petitioner. The interests 
of the two were in conflict. Under these circumstances the petitioner 
ought now to be allowed to appaal. He only attained his majority in 
December. The circumstances show " sufficient cause” within the 
meaning of s. 5 of the Limitation Act {XV of 1877). He cited In re 
Manchester Economic Building Society (l) ; Curtis v. Sheffield (2). 


JUDGMENT. 

Sargent, C.J. — The question here is whether “ sufficient cause” 
for the delay in presenting the appeal has been shown. What circum- 
stances will constitute “ sufficient cause” within the meaning of the fifth 
section of tbe Limitation Act (XV of 1877) is a point that bas 
often been discussed ; bub no rule bas been laid down defining or 
specifying the nature of tbe circumstances which are to be regarded as 
sufficient under the section. It is impossible to lay down any such rule, 
and I shall not attempt it. The English case that has been cited, In re 
Manchester Economic Building Society (1), does not assist us much. The 
passage from the judgment of the Master of the Rolls that has been 
relied unon only in fact re-states the question that we have to decide. 

There is no dispute here as to the facts until we come to tbe time at 
which tbe petitioner is said to have attained full age. Until then how 
does tbe case present itself. The suit was brought for the purpose 
of having the testator’s will construed. [108] By that will the residue of 
the estate is bequeathed to the petitioner as adopted son. But the 
important question is raised as to whether under this bequest tbe 
petitioner is entitled to take the residue unless he is adopted. Tbe Judge 
who tried the case has held chat on that condition alone he is entitled to 
the property: and that unless he is adopted the property must go elsewhere. 
In his judgment on review (3), the Judge says that the question was a 
difficult one and was in his opinion one which might properly have gone 
to appeal. That then is the nature of the case and the point to be decided. 

It appears that, after the decision of the lower Court was given, 
negotiations with reference to tbe proposed adoption began between the 
lady who was to adopt and the father of the petitioner who was to give 
him in adoption. Both were anxious to effect the adoption, and both 
sought to make a prfffit out of it, and it appears that there was some 
arrangement made between them, that upon the adoption taking place the 
adopting mother was to get four lakhs out of the estate, and the father was 
to get one lakh. It was thus manifestly to tbe advantage of the petitioner’s 
father and guardian that the decree of the lower Oourc should stand, and 
that the adoption which it declared to be necessary should be carried out. 
He would naturally desire that the decree which declared adoption to be 
necessary should remain in force rather than that it should be upset. It 
was thus clearly not bis interest to appeal, while for the minor it was 
most important, if it was possible, to obtain a declaration from the appeal 
Court that be was entitled to tbe property under the will, whether he was 
adopted or not. Here, then, we have the interests of the minor and of 
his guardian in conflict — the interest of the minor r^^quiring an appeal, the 
interest of the guardian being that tbe decree, which directed an adoption 


(1) 24 Ch. D. 488 (497). 


(2) 21 Oh, D. 1. 
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for which he would get a lakh of rupees, should not be questioned, but 
should remain in force. 

The negotiations with regard to the adoption continued for some time, 
and in 1889 Ladkavahoo left Bombay and subsequently died when on 
pilgrimage. The adoption directed by the will thus became impossible. 

[109] Nothing more was done until December, 1894. The petitioner 
says he did not until then attain majority- He also says that the 
pecuniary circumstances of his father and himself were such that it was 
impossible for either of them to take steps in the matter. In that 
month, however, with the assistance of a friend, the petitioner applied to 
iParran, J., for a review of judgment, but his application was refused, and 
now the petitioner comes to this Court for leave to appeal. 

We think that up to December, 1894, the special circumstances 
amount to “ sufficient cause” and excuse the delay in proceeding. That 
being so. we think that nothing since then has occurred which should 
lead US to refuse the petitioner leave to appeal. If the delay until then is 
held excused, we ought to excuse the delay since that time. 

Under the circumstances, we think the petitioner may appeal. We 
consider that his interests (he being then a minor) were not sufficiently 
consulted in deciding the question as to whether or not to appeal from 
the decree of the Division Gourfc, and that he ought now to he allowed to 

take his case to appeal. 

Rule made absolute. 

Attorneys for the petitioner : — Messrs. Ritiic and Co. 

Attorneys for the respondent i — Messrs. N^anu a'nd Horuiasji. 
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Before Mr. Justice B. Tyahji. 

Kanktjchand Shivchaisd and ANOTHKR (Plaintiffs) ^V. RUSTOM.71 

HormUSJi ('Defendant).* [23rd July, 1895. J 

himiiaOoy^, ActlXVof 1H77). sch. II, art- Ib—Tn^lalment^-Paym^nt of debt bit instnl- 
ments^Right h sue for whole debt on deiauH of pvpnen> of any xn^lalment- 
Defautl in payment-Waiver of right to sue-Pro-f of waiver-Na'.ure of oof. 

On 15th August. 1891. the defoodant execuUd a docjm<'nt a lmitLing that he 
was indebted to the pUintifis in the sum of Rs. 2.125 and t,he 

amouQb in seven instalments, the fic.-t (Rs. 401) to bo paid in g . • > 

[ 110 ] second on the 28th Aprd, 1^92, nnd the remainder -i. ^ * 

moDtha. Tbo document contained the foll'^wing clause ; 

meets is not duly paid, 1 am to pay the whole amount with nter.,t at eight 
aunasperoHnt. perannum.” The defendant failed to pay the first instalment 
which the plaintiffs admitted was now barred. 

plaintiffs filed this suit to recover tbe remainder of the debt and mtoreat. The 
defendant pleaded that under the above clause the whole bec^ame due on the 
failure to pay the first instalment ; that the right to sue which then accrued was 
never waived, and that the suit was now barred by limitation. 

Beld, that the plaintiffs having failed to prove a waiver of the right of suit 

which accrued to them in August. 1891. the suit was barred by limitation. 

The waiver contemplated by art. 75 of sch. H of the Limitation Act (XV of 
’ 16771 must be either an agreement between the patties, or suoh conduct as will 

itaelf afford oleav evidence of a legal waiver^ 


.1 


Sait No. 267 of 1695. 
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Suit to recover Rs. 1,724 principal and Rs. 349-13*3 as interest. 

The plaiot stated that the plaintiffs had acted as commission agents 
for the defendant. The accounts between them were adjusted on the 16th 
July, 1891, and a sum of Rs. 2,125 was found due to the plaintiffs by the 
defendant. On that day be signed a document admitting the debt and 
agreeing to pay them the amount in seven instalments, the first (Rs. 401) 
to be paid in August, 1891, the second (Rs. 300) on the 28th April, 1892, 
and the remainder (four of Rs. 300 and one of Rs. 224) at intervals of six 
months. In default of payment of any instalment, the plaintiff was to be 
at liberty to recover the whole sum then due. 

The plaint further stated that the defendant had failed to pay the 
first instalment of Rs. 401, but the claim in respect of it was now barred, 
and the plaintiffs now sued for the remainder of the debt, viz,., Rs. 1,724 
and interest Rs. 349 13-3, making a total of Rs, 2,073-13-3. 

The clause relating to the plaintiffs’ remedy in case of default in 
payment of the instalments was as follows : — 


The said instalments will be paid by me as each of them will fall 
due. If any of the instalments is not duly paid, I am to pay the whole 
amount with interest at eight annas per cent, oer annum.” 

The suit was filed on the 10th June, 1895. At the hearing the only 
issue raised was whether the claim was nob barred by limitation. 

[ill] Inverarity, for plaintiffs. — The second instalment became due 
on the 28th April, 1892. On the 28bh April, 1895, the Court was closed 
for vacation. The plaint was lodged on the lOlh June, 1895, on which 
day the Court re-opened after the vacation — Civil Procedure Code f Act 
XIV of 1882), s. 48. All the other instalments have fallen due in the 
three years before suit. The question is, whether the whole amount 
became due on failure to pay the first instalment, and were we bound to 
sue then for it. We say we had an option and might sue or not, and the 
suit now brought is not barred. Counsel referred to s. 5 of the Limitation 
Act (XV of 1877), Rule 48, High Court Rules. 

Macpherson, Acting Advocate-General, for defendant. — The whole 
sum became duo on the failure to pay the first instalment. The right to 
sue which then accrued to the plaintiff’ was never waived, and the suit 
now brought is too late — art. 75 of the Limitation Act (XV of 1877). 
He referred to s. 63 of the Contract Act ; Mumford v. Peal (1) ; In tii& 
matter of Cheni Bash Shaha (2) ; Sethu v. Narayava (3) ; Gopala v. Param- 
ma (4) ; Hiralal Bachariji v. Budko Valad Bahiru (5) ; Nobodip Ghundet 
Shaha v. Ram Krishna Roy Choiodhry (6). 

Inverarity in reply as to waiver cited Schoyn v. Gar fit (7). 


JUDGMENT. 

Badrudin Tyabji, J, — The plaint in this suit, which was lodged on 
the 10th June, 1895, and was admitted as a short cause on the 11th 
June, 1895, states that the accounts between the plaintiffs and the 
defendant were finally adjusted on loth Pebruary, 1891, when a sum of 
Rs. 2,125 was found due by the defendant to the plaintiffs, and that 
the defendant executed the Gujarati writing or bond, dated the same dayi 

(1)2 A. 857. (2) 6 0.97. (3) 7 M. 677. 

(6) P. J. (1883), 172, (6) 14 0. 397. 
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whereby be agreed to pay to the plaiatiffs that sum by six instalmauts, 
the first being for Rs. 401, wbioh became due on the 2ad Shravau Sud, 
1947, corresponding with 6th August, 1891 : and the second of Rs. 300, 
which became due on Vaiahakh Sud 2nd, 1948, corresponding with 28r,ii 
• April, [112] 1892. The bond provides that, “ if perchance any default bo 
made in the payment of (one) instalment, 1 am duly to pay the moneys 
in respect of the instalments with interest thereon at the rate of eight 
annas. ” The construction put on the third paragraph of the plaint upon 
this proviso is, “ that, if the defendant fail to pay any one of the 
instalments, the plaintiffs were at liberty to recover at once the whole 
amount then due with interest at the rate of six per cant per annum ; ” 
and it was contended by Mr, Inverariby in his argument for the plaintiffs 
that the proviso was optional and not absolute, and that, unless the 
plaintiffs elected to claim the whole amoucb at once, the defendant was 
not hound to pav anything more than tbe amounts of the iostalmeota 
as they became due from time to time. I may at once say that that is 
nob the construction I put upon the document, and that in my view 
tbe elements necessary to make tbe proviso optional are entirely absent 
here: see Asmulullah v. Eally Ghurnil) ; Nilmadhub v. Ramsodoy (2); 
Hanmantram v. A. Bowles (3). 

The question then arises whether the whole claim which under the 
terms of the document became due in default of the payment of the 
first instalment, namely, on 6bh August. 1891, is not now barred under 
art. 75 of the Indian Limitation Act (XV of 1877). It was admitted on 
behalf of the plaintiffs that the first instalment of Rs. 401 was b-irred 
under any circumstances, and the ulaint accordingly seeks to recover the 
anaounts of the remaining instalments only, with interest. It was also 
admitted by Mr. Macpherson, on behalf of the defendant, that, by the 
combined operation of s. 48 of the Civil Procedure Code and Rule 48 of 
the High Court Rules, tbe second instalment was not barred, and that all 
the other instalments were within the time provided by tbe law of limita- 
tion. It was, however, argued for the defendant that as the whole sum 
became due in default of the payment of the first instalment, — that is, on 
the 6th August, 1891, — and as the suit was nob brought within three years 
from that date, therefore, it is entirely barred. In reply to thi.s the 
plaintiffs’ counsel relied on the proviso of art. 75 of the Indian Limitation 
Act, which runs as follows : — “ On a promissory note or bond payable by 
instalments [113] which provides that if default be made in payment of 
one instalment, the whole shall be due three years from the time when 
the first default is made, unless where the payee or obligee waives tbe 
benefit of the provision, and then when fresh default is made in respect of 
which there is no snob waiver.” The plaintiffs claim the benefit of this 
proviso, and have given evidence to prove that they waived their right of 
claiming the whole amount when the first instalment became due, and 
that, therefore, their claim as to the rest of the instalments is still alive. 

Before considering the evidence on this point, I must observe that no 
reference is made to any such waiver in the plaint, which seeks to save 
the suit from limitation rather on the ground of the proviso in the boud 
being optional than on the ground of its having been waived by the 
plaintiffs. Now I take id to bo settled law that mere inaction or delay or 
even the receipt of on overdue instalment does not, per se, amount to a 
V7aiver (see tbe oases collected in Starling’s Limitation Act under art. 75 

a) 7 0. 66. , (2) 9 0. 867. (3) 8 B. 661. 
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and also Gheni Bash v. Kadum Mondul (1) ; Nohodip -v. Bam Krishna (2); 
Sethu V. Narayana (3) ; Gopaia v. Paramma (4).) I take it, therefore, that 
there must be either an agreement between the parties, or such conduct 
as will itself afford clear evidence of a legal waiver; and I conceive that 
the nature of proof must be the same, whether the waiver is pleaded by 
the plaintiffs to avoid limitation or by the defendant to escape from the 
liability to pay the whole, if a suit is filed by the creditor within the 
proper time on the ground of default in the payment of any one of the 
instalments. Now Mr. Justice Straight in Mumford v. Peal (5) lays down 
the nature of the evidence necessary to prove the waiver in the following 
words : — “I think.” said that learned Judge (p. 863)“ that the most cogent 
and conclusive proof must be demanded to establish that a party to a con- 
tract has abandoned a right accruing to him under its provisions on breach, 
and has entered into some fresh parol arrangement condoning such breach 
and creating new relations with the party in default.” 

[114] I will now proceed to examine the evidence in this case with 
a view to see how far it satisfies the conditions above laid down. There 
was no documentary evidence given, but three witnesses were examined 
on behalf of the plaintiffs on this point : — 

The first of these, Chuuilal Nahalchand. who is the munim of the 
plaintiffs, said : — 

" The defendant did not pay the first instalment. Subsequently to 
that I had an interview with defendant — about five or seven days after 
the first instalment became due. Defendant said he expected to get the 
money in a few days and would pay. He did not pay. He said he was 
willing to pay. What objection was there when the interest was running ? 
I saw him on several occasions. I did nob sue him for the whole debt, 
because he said he expected to get the money ; as soon as he got money 
he would pay us, and that interest was running on our money. When 
the subsequent instalment became due. he did not pay. I did not sue 
him before all instalments became due, because wo had promised that we 
would not sue him before all instalments had become due. Two persons 
were present — Bhikaram and Chunilal Bechardas. This conversation took 
place seven or eight days after the first instalment became due. I never 
sent him any attorney’s notice ; but we did make demands every time I saw 
him. I demanded the whole money, namely, Es. 2,125. I demanded that 
when all the instalments bad become due. After the first instalment 
became due, I demanded the whole amount. I demanded the amount 
of the instalments for Rs. 2,125. He said he would bring money and pay 
the Rs. 2,125 immediately on receiving money. We began to demand 
after the first instalment became due. I made the demand, both before 
and after my promise.” 

This is the whole of the munim’s evidence, and it seems to me to be 
clear that, in spite of the great skill an 1 ingenuity of the learned counsel 
for the plaintiffs and of his repeated efforts to get any definite evidence 
from this witness as to the alleged agreement for waiver, he has completely 
failed to extract it. If this evidence proves anything, it rather proves 
that so far from waiving the benefit of the proviso, the plaintiffs insisted 
on being paid the full amount of Rs. 2,125 and that they were put off by 
the defendant from time to time on vague promises of payment when be 
should get money. I may add that this witness was nob cross-examined. 

(1)6 0.97. (21 14 C. 397. (3) 7 M. 677, (4) 7 M. 683. . (6) 2 A. 857. 
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The next; witness was Cbunilal Becbardas, whose evidence was as 
follows : — 

I am a mebta in plaintiffs’ firm, was present at the interview between 
■defendant and lasts witness. I was there after the interview bad begun. 
Bhikaram was present also. The munim and Bhikaram demanded the 
instalment that had become due. [IIS] The defendant said, " I will pay 
you money by small sums, 'iou need not be impatient. We have been 
friends fora long time* I am bound to pay you instalments with interest.’ 
The munim and Bhikaram did not agree, and demanded money then and 
there. Still defendant went on saying that interest was running, and they 
should not be anxious, and, therefore, the money remained unpaid. The 
reason why we did not sue him was that we had dealings with him for 
a long time. ” 

This witness also, I think, fails to rrove any definite aereement for 
waiver. On the contrary he rather confirms the evidence of the munim 
that the plaintiffs continued bo insist on the payment of the whole amount. 
The reason be gives for not suing the defendant earlier was not that an 
agreement had been come to beeween the parties, but simply because 
they had dealings with the defendant for a long time. ” 


The third and the last witness was Bhikaram Aditram, who was 
formerly in plaintifis’ service. He says 

“ T know why defendant was not sued when the first instalment 
became due. When we demanded money from defendant, he said he 
■expected money and would pay, and that we had been on gool terms for 
a long time; that he would receive money within two months. He asked 
me to tell the munim that he would pay the interest for all the money. 
'The munim refused to wait. Munim told me to take the defendant to 
him. I did so. We all three went into the adjoining room. Defendant 
was told to pay the money. He said he would pay in two or three 
months, and asked us not to sue him. My Sbet then said ‘ Look here, 
we will wait till all the instalments become due, and then we shall pay 
you interest.' " 

In cross-examination he said: “ After the interview and before this 
suit I used to go to defendant to demand this money. I also went bo 
him after the first instalment became due. ” In answer to a question by 
me the witness said, “I only demanded the instalments and never 
demanded the whole amount. ” Taking this man’s evidence as a whole, 
I do not tliink it proves any definite legal arrangement for a waiver of 
the plaintiffs’ right to demand the whole amount on non-payment of the 
first instalment. His statement that he never demanded anything more 
than the instalments, is contridicted by the munim, who di^^tinctiy says 
that the whole sum of Rs. 2,125 was demanded. But. even if I accept 
it as literally true, the mere demand of an instalment has never, so fnr as 
I knew, been held to amount to a waiver of the right to demand tho whole 
sum, although the receipt and acceptance of an instalment as such has 
been held to amount to a [116] waiver (see Mttmford v. Peal (1), Cheni 
Bash V . Kadum Mondul{2), Papamma Bowy, Toleti VenkaiyaiS), Nagappa 
Y. Ismail (4), Buddhulal v. Bekkab Das(5)). It is true that the defendant 
has not been examined as a witness to contradict the evidence given by 
Vtxy of the plaintiffs’ witnesses, and the plaintiffs are, therefore, entitled 
-to treat snob evidence as substantially and admittedly correct ; but it is 
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1895 going too far to ask the Court to hold that the inherent defect and insuffi- 
July 23. ciency of the plaintiffs’ evidence is cured by the mere fact that the 

defendant has not been called to contradict it. 

Original On the whole, therefore, I have come to the conclusion that the 
Civil, waiver contemplated by art. 75 of the Limitation Act has not been proved 
in this case, and I am confirmed in this opinion by the fact that no such 
* waiver is alleged in the plaint. I, therefore, find the issue whether the 
plaintiffs’ claim is barred by limitation ” in the affirmative and for the- 
defendant, and dismiss the suit. 

I cannot, however, award any costs to the defendant, as his defence 
is a purely technical one, and is not only opposed to all principles of 
honesty and fair dealing, but is a very ungrateful return for the kindness 
and consideration shown to him by the plaintiffs. The parties must bear 
their own costs respectively. 

Attorneys for plaintiffs : — Messrs. Matkubhai and JamietTam, 
Defendant in person. 
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Before, the Hon. Mr. Farran, Chief Justice, and Mr. Justice Starling. 


Hurbai and another {Original Plaintiffs), Appellants v. HiRAJi 
Byramji Shanja {Oriqmal Defendant), Respondent* 

[3rd August, 1895.] 

ilahomedan la7v— Minors — Mortgage by widow— ’Widow — Right to mortgage shares of 
oninors. 

In 1884 one Ismail Ebcahim, a Mabomedan, died intestate, leaving a widow*- 
two SODS and two daughters. At the time of his death he was the owner of a 
certain bouse in Bombay. After his death his widow'and his eldest son Bbrahiin 
(without the consent [1173 of the other children who were minors) mortgaged 
the said house to the defendant. lu 1894 a younger son and one of the daughters 
of Ismail filed this suit, praying that their shares in the house might be 
tained and declared ; that the bouse should be sold, and their shares in 
proceeds banded over to them. The defendant pleaded that the plaintiffs 
mother and adult brother Ebrabim bad mortgaged the bouse to him in 1991 SA 
a security for a loan of Rs. 3,500 which they wanted to pay oS debts incurred 
in re-building the house and to defray the marriage expenses of the said Ebrahun. 
He contended that the mortgage was binding on the plaintiSs, having bee® 
made for the benefit of the family, and that, if not, the plaintiffs were bound M 
pay him the money due to him before olaiming any share in the bouse. 

Reid, that the plaintiffs were entitled to their shares in the said house free 
and discharged of the mortgage executed to the defendant. 

The Mahomedan law makes no provision with regard to mortgages, 
transactions are, strictly speaking, unlawful, as they involve the 
of interest. As, however, mortgages donow exist among Mahomedans, they Bousi 
be governed by the rules applicable to sales. To authorise a sale by the guardisu 
of a Mahomedan minor, there must be an absolute necessity for the sale, or els 
it must be for the benefit of the minor, The money raised by the mortgage i 
question was not raised for auy purpose specially authorised by Mahomedan laWr 
and the purpose for which it was raised was not for the benefit of the miDO • 
Consequently, the widow bad no authority to mortgage their shares. 

[R., 34 M. 527 = 8 IndCas. 1093 = 20 M.L.J. 946 = 9 M.L.T. 100 ; 37 M. 514 
23 M.L. J. 244 = 12 M.L.T. 147 ; 14 Tnd. Cas. 495 = 17 P. R. 1912 = 88 
1912 = 56 P. W. R. 1912; 19 Ind. Gas. 911 = 6 S.L.R. 268 : 11 O. O. 1 ; 1 
221 ; 21 T. L. R. 223; D. 34 0. 36 = 4 C. L. J. 485 = 11 C. W. N. 71; 34 0. M 
4 C. L, J. 578 = 11 0. W. N. 160.] 
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The plaiatiffs were the ohildren of one Ismail Ebrabim, a Maho- 1895 
medan inhabitaDt of Bombay, who died intestate about the year 1884. Auo. 3. 
He left a widow (Yemnabai), two sons (Bbrahim Ismail and the second 
plaintiff Busul Ismail), and two daughters, viz.^ Bibibai (since deceased) Obiginal 
and the first plaintiff, his heirs according to Mahomedan law. The first CIVIL 
plaintiff attained majority about the year 1890, but tbe second plaintiff b~Ti 6 
was still a minor at the date of this suit. 

Tbe plaint, which was presented as a petition in forma pauperis in 
1893, stated that Ismail Ibrahim at the time of his* death was tbe owner 
of a certain house in Bombay, and that after his death his widow Yemnabai 
and bis eldest son Ebrabim mortgaged it to tbe defendant without the 
‘knowledge or consent of the plaintiffs, and that they (the mortgagors) had 
attorned as tenants to the defendant who bad obtained a decree in the 
Small Cause Court of Bombay, directing them to vacate tbe said house ; 
that the defendant had enforced the decree by execution, and in doing so 
had removed eertain property belonging to the plaintiffs, and had forcibly 
expelled them from the house. The plaintiffs, however, [118] re-entered 
it, and the defendant thereupon instituted criminal proceedings against 
them in the Police Court, which were pending at the date of the petition. 

The plaintiffs prayed that their shares in the said house might be ascer- 
tained and declared, and that tbe house should be sold, and their shares 
in the proceeds delivered to them, and that the Police proceedings might 
be restrained. 

Tbe defendant in bis defence stated that tbe plaintiffs’ mother and 
adult brother Ebrabim had mortgaged the bouse to him on Ist May, 1891, 
as security for a loan of Rs. 3,500, which they wanted {inter alia) to pay 
off debts incurred in re-building the house and to defray the marriage 
-expenses of the said Ebrabim : that the mortgagors bad attorned to him 
and bad agreed to nay Rs. 31 per month for use and occupation. On their 
default in payment of the rent, he obtained a decree in the Snsall Cause 
Court against them. He further stated that on the 16th March, 1894, he 
had sold the house by auction to one Purahotam Virji. 

He submitted that the mortgage and sale were binding on the 
plaintiffs, the mortgage having been made for properand necessary purposes, 
and for the benefit of the family : that, if not, the plaintiffs were bound 
to pay to him the money due to him before claiming any share in the 
house. 

Tbe ease was beard before Candy, J. 










'IT* 

A *A " 

,tig 1 . 4 

♦ • 


The plaintiffs appeared in person. 

Viccaji and Modi, for tbe defendant. 

Oandt, J. — I find on the first and second issues against the 
plaintiffs, On tbe third issue, that they are simply entitled to a declaration 
of their shares in tbe property in and subject to the mortgage- lien of 
defendant. If defendant sells the mortgage property in satisfaction of the 
mortgage-debt, plaintiffs are declared to be the owners of their shares in 
the balance (if any) of the purchase-naoney. But this has never been 
denied by the defendant. I must, therefore, ■ under s. 412 of the Civil 
ftooedure Code (Act XIV of 1882) order plaintiff Hurbai to pay the Courb- 
f668 whioh would have been paid by her if she had not been permitted to 
BUe asa pauper. Hurbai has been [119] ill-advised in bringing this suit ; 
^am not sure that it has not been filed at the instigation of her mother 
Wemhabai. However that may be, she has entirely failed to show any 
why she should avoid the mortgage-lien of the defendant. It ia 
that Hurbai with her sister Bibi (since deceased) and her brother 
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Eusul (still a minor and a party plaintiff in this suit) were quite young 
when their father Ismail died. At that time Ismail was the owner of 
certain leasehold Fazendari land on which stood a dilapidated chawl and 
two sugar-mills. Yamnabai, Ismail’s widow, was the natural manager of the 
family. She and her adult son Ebrahim were persuaded to remove the 
remains of the chawl and the sugar-mills, and to erect a pucka building, 
which no doubt might turn out to be a most profitable property. This they 
purported and were entitled to do for the benefitof the family. But they had, 
as might naturally be expected, to borrow money to erect the building, 
which was mortgaged as security for the debt. Then they got into the hands 
of the mortgagee. Yemnabai and Ebrahim are not parties to this suit; 
and there is no material on which this Court can form an opinion that- 
the debt is not owing as shown by mortgage-deeds. Certainly the asser- 
tion, that the building was erected by borrowing money on the security of 
ornaments pledged with a Marvadi, is entirely unsubstantiated. It follows^ 
therefore, that the plaintiffs are simply entitled to the declaration as to 
their shares in the property, subject to the defendant’s mortgage-lien. 
Plaintiffs must pay defendant's costs. 

The plaintiffs appealed, and contended that their shares in the bouse 
were not subject to the defendant’s mortgage, and that the mortgage was 
nob for necessary family purposes and was not binding on them. 

The appellants appeared in person. 

Viccaji and Modi^ for the defendant. 

Girraj Bakhsh v. Kazi Hamid AH (I), Succaram Morarji v. Kalidas 
Ealiavji (2), and the Tagore Law Lectures, 1893, p. 127, were referred to. 


JUDGMENT. 

[120] Starling, J. — One Ismail Ebrahim was possessed of a piece 
of Fazendari land in Khetwadi Back Lane, on which stood a chawl and 
two oil-mills. Ismail Ebrahim died in 1884. leaving him surviving a 
widow Yemnabai, a son Ebrahim, then of full age. another son Rusul, and 
two daughters, Bibib li (since deceased unmarried) and Hurbai, who were 
all minors. After the death of Ismail, Yemnabai determined to build upon 
the land ; pulled down the chawl and oil-mills, and after obtaining a build- 
ing certidcate from the Municipality borrowed a sum of Bs. 1,000 from 
one Hormusji Maneckii Dadachanji, and on the 9bh November. 1885, 
she (on her own behalf and that of her minor children) and Ebrahim 
executed a mortgage of the said piece of land. On the 4th May, 1886, she 
borrowed a further sum of Es. 1,000, and on the 9th November, 1886, 
another sum of Es 500, and on each occasion she (on behalf of herself 
and the minors) and Ebrahim executed a furbber charge for the amount 
borrowed. According to Yemnabai’s account, some of the money borrow- 
ed was misappropriated by a contractor, and as far as she knows, the 
balance was spent in erecting a new house, but it is impossible to say 
how much was so spent, as all the money she received she handed over to 
the contractor, or an agent, to spend on the new house, and no accounts 
of its expenditure were produced at the trial. To make up the amount 
misappropriated by the contractor, Yemnabai says she sold the ornaments 
of her two daughters. In 1891, Hormusji tried to sell the property 
mortgager! to him. Notices from some of the heirs of Ismail were issued 
at the time of the sale, and no sufficiept price being offered, the sale was 
stopped. 

(1) 9 A. 340. ^2) 18 B. 631. 
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On the Isb May, 1891, Yetnnabai borrowed from the defeodant the 
sum of Ks. 3,500, and she and Kbrahim executed a mort^^age for that sum. 
In the mortgage all the previous deeds were recited, and it was stated that 
it was a mortgage with immediate possession oi the hereditaments mort- 
gaged, including the interest of the said minors, and the deed purported to 
convey the interest of the minors in the property mortgaged, but Yemnabai 
only signed the deed in her own name and not also as guardian of the 
minors. Out of this sum the previous mortgage and further charges were 
paid off, the cost of the mortgage-deed, stumps and registration were paid, 
and the balance handed to Yemnabai. According to a recical [121] in the 
deed, the mortgage was executed to raise money to pay off the previous 
mortgages, to repair the bouse, and for the marriage of Ebrahim. Subse- 
quently to the date of the mortgage, the defendant got into possession of 
the house and land, and the petitioners Hurbai (she having now attained 
her majority) and Rusul (a minor) presented a petition to be allowed to sue 
in forma pauperis and recover their respective shares in the property free 
from the mortgage t-o the defendant. The case was tried by Candy. J., 
and be passed a decree declaring that the petitioners were entitled to 
49/288 and 98/288 parts, respectively, of the mortgaged property, subject 
nevertheless to the mortgage to the defendant. Against this decree the 
plaintiffs have appealed, and the question we have now to determine is 
whether Yemnabai, as the natural guardian of her minor children, had 
power to charge their interest in the property under the circumstances 
hereinbefore set forth. 

The plaintiffs are governed by Mahornedan law. According to 
Macnagbten, Chap. VIII, pi. 14, a guardian is not at liberty to sell the 
immoveable property of his ward except under seven circumstances, of 
which we need only mention the following; — 1st, where ho can obtain 
double its value ; 2Ddly, where I he minor has no other property, and the 
sale of it is absolutely necessary to his maintenance : 3rdly, where the late 
incumbent died in debt which cannot be liquidated except by the sale of 
such property ; Stbly, where the produce of the property is not sufficient 
to defray the expenses of keeping it. Nos. 1 , 2 and 6 are clearly applicable 
to a case of sale only. No. 3 would be applicable to a case of sale or 
mortgage, but there is no allegation here that Ismail left any debts at the 
time of his death, or if he did, it is clear that the money was not borrowed 
for the purpose of paying them off. In the reported cases it is laid down 
that, to authorize a sale by the guardian of a Mahornedan minor, there 
must be an absolute necessity for the sale, or else it must be for the 
benefit of the minor. See Mussamui Bukshun v. Mussamut Dookkin (1) ; 
Mussamut Syedun v. Syud Velayet (2). The same principles have been 
recognized in other reported decisions, but wo do nob refer to them, as they 
turned mainly on other [122] considerations. The Mahornedan law makes 
no provision for mortgages, as sueh transactiona wero, strictly speaking, 
unlawful, as they involved the payment of interest on money borrowed. 
As, however, mortgages do now exist here among Mahomedans and between 
Mabomedans and other sects, they mus^ be governed by the same princi- 
ples as apply to sales. There is this difference, however, between them. 
It may be for the benefit of a minor that his guardian by selling property 
should have money in .hand ; Jbut, in the case of a mortgage, the amount 
of money received will probably be less than on a sale, and although the 
property is not absolutely parte! with, it is burdened with a charge which 

(1) la W. R. O.B. 837. 
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1895 must go on increasing unless the interest payable is paid regularly, and 
AUG. 3. eventually the property, if sold by the mortgagee, may not produce sufficient 
to pay the mortgage-debt and interest. 

ORlOlNAIi jjj tbo pr 6 S 0 Qt cass th 0 laod at ths dat6 of Iscoails dBatn was 
Civil. worth something, out of which the minors might have got their share if 

it had been sold. Now, although there is a house built on it, the whole 

20 B. 116. is burdened with such a debt that it seems improbable that, 

the minors will ever get anything if the decree of Candy, J., is allowed 
to stand. Besides this a portion of the money is recited in the defendant’s 
mortgage-deed to have been borrowed for the marriage of Ebrahim. 'We 
do not know if any nonion was so applied, but such a purpose is clearly 
not one for which the share of the minors could be charged. We think it 
clear, therefore, that the money was not raised for any purpose specially 
authorised by Mahomedan law, and that the purposes for which it was 
raised were not for the benefit of the minors ; consequently, Yemnabai 

bad DO authority to mortgage their shares. 

The necessity for this suit has doubtless arisen from the inveterate 
habit people here have of looking at everything through Hindu eyes, and 
thus the two mortgagees treated Yemnabai as if she were the widow of a 
Hindu, instead of being the widow of a Mahomedan who was governed by 
Mahomedan law ; but it must not be taken that we intend by this to deter- 
mine whether the transaction could have been upheld even if Yemnabai 
had been a Hindu. 

[123] Mr. Viccaji suggested that the plaintiffs ought only to get 
their share of the land in any event, and not any portion of the house, but 
the money was spent on the house without their consent, and it stands 
on their land ; consequently, as the house goes with the land, they are 
entitled to their shares of the whole. Besides this it is possible, although 
the learned Judge in the Court below does not place any reliance on the 
evidence of Yemnabai, that the whole of the money originally borrowe 
may not have been spent on the house, bub may have been made 
with by the contractor, in consequence of which Yemnabai may have h 
to use the proceeds of Hurbai’s ornaments to make up the deficiency, an 
a portion of the amount, last borrowed was certainly alleged to be wan e 
for Ebrahim’s marriage for the repayment of which the share of the 
was in no way liable. Further, both mortgagees had all the facts of _ PQ 
case before them, and ought to have known the risk they were running- 
Consequently, there is no hardship upon the defendant in being deprive 

of a portion of the house as well as a portion of the land. 

The decree of Candy. J., must, therefore, be varied by declaring tPac 
the plaintiff Hurbai is entitled to sVlr Parbs and the plaintiff Busui 
Ismail to parts in the said property more fully described m 

schedule to the said decree free and discharged from the mortgage eMC 
ted to the defendant by Yemnabai and Ebrahim Ismail on the * * 

1891, and by ordering the defendant to bear his own costs in the 
below and of this appeal and bo pay the Court-fees of the plaintiffs bo h 
appeal and in the Court below. 

Decree varied. 

Attorney for the defendant ; — Mr. K. D. Shroff. 
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[124] ORIGINAL CIVIL. 

Before the Honourable Ghief Justice Farran and Mr. Justice B. Tyahji. 

The Municipal Corporation of Bombay {Original Defendants), 
Appellants v. CUVERJI HlR-Ti and others {Original Plaintifis), 

Respondents* 

Motlibai {Original Defendant), Appellant v. COVERJI 
HiRJl AND OTHERS (Original Plaintifs), Respondents. f 

[9ch, lObh and 12bh August, 1895.] 

Vendor and purchiser— Broker— Brokerage from vendor and vendee — Position and 
rights of broker —Claim of brokerage from both vendor and vendee. 

A broker is entitled to bis comoiissioQ if the relation of bujer and seller is 
really brought about by him, although the actual sale has not been effected by 
him. 

A broker is entitled to his commission where he has induced io the vendor the 
contracting mind, the willingness to open negotiations upon a reasonable basis 
even though a change or modidcailon of the terms of the contract Is made by 
the buyer and seller without his iuterviintion. 

A broket sued the Municipality of Bombay for brokerage in respect of land 
purchased by them, 

Beli. that, if during the time that the broker was negotiating with the vendor, 
thelattec was induced to consent to the sale, the broker was entitled to bis 
brokerage. It was not material to enquire wbas operated upon the mind of the 
vendor, and whether it was the advice of friends, or the knowledge that his 
land could be acquired compulsorily, or the persuasions of the broker. It was 
euffioieot to support the broker’s claim if the vendor's acceptanoe of the terms 
was brought about during his intervention; and the fact that the Municipal 
Commissioner stepped in at the last moment, and himself actually struck the 
bargain, did not deprive the broker of his brokerage. 

Primarily a broket is merely the agent of the party by whom he is originally 
employed. To make the other sida liable to pay him brokerage it must bs shown 
that be has been employed by such party to act for him, or that in the con- 
tract he has agreed to pay brokerage. 

CR., 9 Bom. L.R. 1232 (1262) ; D., 22 B 610 (547).] 
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These two appoals wore heard together. The respoodeats (plaintiffs) 
in both suits were a firm of brokers in Bjmbay, and in beth suits they 
claimed to recover money alleged to be due to them as brokerage in certain 
transactions. They alleged that in 1891 they were instructed to purchase 
lands required by the Municipality for oertaiu proposed new roads. The 
price was not to exoeei Rs. 3 per square yard. They purchased a quantity 
of land at'tbis rate, and were paid two per cant, on the purchase-money 
as brokerage by the Municipality. There remained three [123] plots of 
land still to be obtained: two of them belonged to Bai Motlibai and 
the third to one Munoherji Framji Gama, With much difficulty they 
ultimately persuaded these owners to part with the land, and the two 
plots were accordingly purchased from Bai Motlibai for Rs. 7,47,489, 
the brokerage on which at two per cent, was Rs. 14,949, and the third plot 
was purchased from Munoherji for Ra. 1,72,124, tbe brokerage on which 

at the same rate was Rs. 3,462. 

. In their suit against the Municipality (No. 402 of 1893) as purchasers 

the plaintiffs claimed both these sums. , , . 

.„..The Municipality, alleged that their purchase of the lands m question 
had Qot" been brought' about by, the plaintiffs, and they denidd their 

IfftbUity; 
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The second suit (No. 403 of 1893; was brought by the plaintiffs 
against Bai Motlibai in respect of the first of above transactions. They 
claimed to recover frono her, as vendor, another sum of Es. 14,949, being 
brokerage on the purchase-money of the land sold by her to the Municipality 
charged at the same rate as the plaintiffs charged the purchaser, viz., two 
per cent. 

Bai Motlibai in her written statement denied her liability, alleging 
that she bad not employed the plaintiffs as brokers nor accepted their 
services as such. 

In both suits the lower Court passed a decree for the plaintiffs for 
the sums respectively claimed. 

The defendants in both suits appealed, and the appeals were heard 
together. 

Macpherson (Acting Advocate-General), Inverariiy and Scott, for 
appellants in both appeals. 

Lowndes and Jardine, for the respondents. 

The arguments of counsel were exclusively upon the facts appearing 
in the evidence taken by the lower Court. 

JUDGMENT. 

Farran, C.J. — The questions which we have to determine in these 
appeals are (1) whether the Division Court was right in awarding to 
the plaintiffs' firm of Guverji Hirji and Company brokerage at the 
rate of two per cent, against the appellants the Municipal Corporation 
of Bombay in respect of the purchase by [126] the latter of two plots 
of land at Aprapada, one from the appellant Motlibai and one from 
Mr. Muncherji Cama, and (2) whether that Court was right in awarding to 
tbe same firm brokerage at the same rate against the appellant Motlibai 
in respect of the sale by her of tbe former plot to tbe Municipality. 
Tbe sums awarded are large — Es. 18,412-4-2 against the Municipality 
and Es. 14.949-12-5 against tbe appellant Motlibai. In each case tbe 
appellants respectively contend that they are not liable to pay the plaint- 
iffs any brokerage, and if they are liable for brokerage, they are not 
liable at the rate of two per cent, awarded. 

Separate evidence was not recorded in the Court below in each of the 
two cases. Before us it was argued that the evidence presented m 
appeal No. 857 (suit No. 402) should be taken as the evidence upon 
which both appeals should be decided, with the exception of that of tbe 
witness M. H. Maju, whose evidence was onlv to be read in appeal 
No. 856 (suit No. 403). 

(After dealing with preliminary matters not material to this report 
His Lordship continued. — ) The question which we have to consid<»r 
next, is upon what terms as to remuneration Hirji Hansraj was employed 
by the Municipality. This forms the basis of tbe case against that body- 
Hirji was really only a partner in tbe plaintiffs' firm ; but, as the other 
partners were dormant, so far as the transactions in question in the 
suit are concerned, we shall sueak of Hirji Hansraj as though he only 
were the broker. 

The Municipality of Bombay in carrying out their operations for the 
well-being and improvement of the city have often to acquire lands ifi 
particular localities. Such lands are acquired sometimes by ordina^ 
purchase and sometimes by inducing Government to put in force tb0 
provisions of the Land Acquisition Act on their behalf. In addition to the 
limited oompulsory powers of purchase which their own Act (Bombay 
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Act III of 1888) confers upon them, they can always apply to Govern- 
ment to pub in force the provisions of the General Act. They differ, 
therefore, from private purchasers in that they can compel unwilling 
owners to part with their lauds ; but, if they are known to be the intending 
purchasers, they can be forced to pay [127] for the land, which they are 
under the necessity of acquiring, a little more than its actual market 
value. Their position in this respect must be borne in mind when we 
come to consider the claim of their brokers against Moblibai (His 
Lordship reviewed the evidence as to the terms in which the brokers were 
employed, and found that the agreement was that brokerage should be paid 
at the rate of one per cent. He then continued : — ) 

Mr. Scott for the appellants argued that the evidence afforded signs 
of a special agreement between the Municipality and Hirji that the latter 
should be paid brokerage only in cases where the bargain had been actually 
struck through him. The ooly written evidence which he can point to (oral 
there is none) in support of the argument is an ambiguous phrase in 
Ex. No. 1. We do nob consider that it affords any substantial basis for such 
a contention. And we think that whatever the general law may be which 
governs the relation between principal and brokers, such is the law to be 
applied between the Municipality and Hirji. Now we bake that law to be 
as laid down by Erie, 0. J., in Green v. Bartlett (1). His Lordship says: 
“The question whether or not an agent is entitled to commission, has repeat- 
edly been litigated, and it has usually been decided that, if the relation of 
buyer and seller is really brought about by the act of the agent, be is entitled 
to commission, although the actual sale has not been effected by him.” In 
that case the purchaser had been introduced to the vendor by the agent. 
In the present case, there is no question of introduction. That is often the 
main office of a broker in cases where an article of commerce is sold. The 
bringing together of a willing vendor and a willing purchaser is virtually 
bringing about the bargain, and the same is often the consequence, though 
in a less degree, of bringing a vendor and buyer of land into communica- 
tion. But, in a case like the present, the owner is usually well known to 
the intending purchaser; the latter has no difficulty in ascertaining the 
person with whom he has to deal. The initial phase of the transaction is 
not the making of the parties known to each other, bub the inducing in 
the owner the contracting mind — the willingness to open negotiabions upon 
a reasonable basis. The American authorities cited in the notes to Story 
on Agency [128] (9th Ed.), p. 329, show that a broker is entitled to his 
commission who has negotiated the contract, even though a change or 
modification of its terms is made betweao the buyer and seller ; and that 
view is, we think, borne out by the English cases. See Green v. Bartlett 
ifiupta) and Wilkinson v. Martin (2) ; Mansill v. Clements (3) ; Lara 
T. Hill (4). 

We prcoeed to aonsider how far Hirji brought about the Motlibai 
purchase. We shall deal with the history of the transaction in soma 
detail, as it is necessary to have it fully before us when considering the 
plaintiff's claim against Motlibai. (His Lordship discussed the evidence 
at length and continued.— ) 

Now the result of this evidence appears to us to be, so far as the 
Muniolpality is oouoerned, that although Hirji did nob succeed in obtain- 
ing a definite account in writing from Moblibai of the terms upon which 
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she would parfc with the land, yet duriug the time he was negotiating with 
her, her mind bad been brought to the point of being willing to accept 
either Rs. 3 per square yard of her land or to grant it on Fazendari tenure 
at two annas per square yard per annum ; and that when the purchase 
was effected upon the former terms, it bad been substantially brought 
about while Hirji was conduoting the negotiations on behalf of the 
Municipality. It is not, we think, material to enquire what operated 
upon the mind of Motlibai to bring about this condition of mind, whether 
it was the advice of her friend Mr. Bengali or the knowledge that her land 
could bo acquired compulsorily, or the persuasions of Hirji. It appears to 
us sufficient, to support Hirji’s claim against the Municipality, if it was 
brought about during the intervention of Hirji, and we thiuk that the 
Municipal Commissioner stepping in at the last moment, and himself 
actually striking the bargain, does not deprive Hirji of bis claim to 
brokerage. 


We turn to a consideration of the liability of Motlibai to pay broker* 
age to Hirji in respect of this contract. The evidence in the case shows that 
the rate of commission usually demanded by, and given to, land brokers 
in Bombay, where there is no special agreement, is two per cent, on 
the purchase-money, but that this [129] rate, which is deemed exorbitant 
in the case of large purchases, is usually modified by special agreement in 
such cases. The question before us is not, however, so much as to the 
rate of brokerage. It is rather as to the liability of Motlibai to pay broker- 
age at all. 

Hormusji Muncherji Cama makes the following statement: — "The 
practice as to brokerage on sale of land in Bombay is that, in the absence 
of special contract, tbe purchaser and the seller both pay two per cent.” 
Subject to tbe above observations as to tbe rate, this is doubtless true in 
cases where a broker is engaged on each side ; but as Hormusji was 
speaking of a case in which there had been but one broker employed on 
both sides, bis answer must, we think, as contended for by counsel for.the 
respondent, have reference to that case also. There was no cross-exami- 
nation upon this answer. Hirji says in his re-examination : “Besides 
tbe Es. 31,800 received as brokerage, I bave also received a large amount 
of brokerage from the parties on the other side. In all cases of private 
purchase, I always received brokerage from the other side, and in every 
case, except Gama’s, I was paid two per cent.” 

No evidence was given for the defendant Motlibai to oontradjcfe or 
modify these statements. We must, therefore, assume that where a 
contract for the sale of land is completed through tbe intervention of a 
common broker, tbe practice, subject as above stated, is that he receives 
two per cent, from each of tbe contracting parties. 

Tbe common course appears, in such cases, to be to sign tbaoontraot 
subject to the usual or agreed rate of brokerage being paid. This appears 
from tbe plaintiff’s letters, and coincides with our experience. This 
affords the parties tbe opportunity of considering the question of their 
liability to brokerage and its rate before finally signing. The practice,^ 
as we have stated it, assumes the lemployrnent of a common broker; A 
broker is often spoken as a middleman ot negotiator between two: 
parties (Story on Agency, p. 29 ; Fairlie v. Fenton (l)). He frequently 
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acts as the agent of each. “ The engagement of a broker is, like [130] 
that of a proxy, a factor or agent, lout with this difference that the broker 
being employed by persons who have opposite interests to manage, he is 
as it were agent for both the one and the other to negotiate the commerce 
or affair in which he concerns himself. Thus his agreement is twofold 
and consists in being faithful to all the parties in the execution of what 
everyone of them entrusts him with ” (Docnat, Bk, 1, tit. 17, cited in 
Story on Agency, p. 28, in notis). But primarily he is deemed merely the 
agent of the party by whom he is originally employed (Story, p. 31). To 
make the other side liable to pay him brokerage, it must, we think, be 
shown that he has been employed by such party to act for him, or that 
in the contract such party has agreed to pay the brokerage. 

Tn the present case we think, therefore, that it lies on the plaintiffs 
to show that Mofclibai employed Hirjias her agent to conduct the negotia- 
tion before they can recover brokerage from her. The case is peculiar. 
Hirji did not, as we have said, introduce the parties to each other, nor 
was the purchase actually completed through him. He was a special agent 
of the Municipality, who are a body, as we have pointed out, armed with 
peculiar i>ower of purchasing land, to effect this and other purchases, and 
his position as such was known to Motlibai. His commission, too, was* 
not agreed to at the time of the contract being entered to. Under those 
circumstances it appears to us that he cannot receive brokerage from 
Motlibai unless he can show that he was engaged by her to negotiate on 
her behaU. No special agreement between Hirji and Motlibai is alleged 
in the plaint, and there is no prima facie presumption, we think, of his 
having been engaged by her. 

Motlibai has positively denied that she ever engaged Hirji as her 
broker ;but this denial is not in itself entitled to much weight, as she has 
untruly asserted that be had no interviews with her save one. Tbat 
circumstance cannot, however, we think, be pressed strongly against her. 
She is a very old lady, and in August, 1894, showed symptoms of senile 
dmentia, with a failing memory (Ex. 44). Her examination bad been taken 
so late as December. 1893. The same excuse cannot bo made for some 
of the witnesses who supported her assertions. Hin> s diary shows six 
interviews with Motliba) between the 14th April, [1313 1892, and ^e 
37bh of October inclusive in that year. They are Exs. 22b, 22/^, 22p, 
22R. 22h, 22q ; of these 22/ and 22p alone support the idea tbat Motlibai 
employed Hirji, or suggested that he should obtain favourable terms for 
her. The rest of tho several interviews which he had with Bengali and 
Nowroji point to him as urging upon her acceptance terms which, he 
thought, would be acceptable to the Municipal Corporation. The oral 
evidence of Hirji Hansraj does not advance the case any further upon 
this point. Nor we think does the fact of Motlibai not having answered 
Hirji’s letters (Exs. Z and Al). Notwithstanding the terms m which 
these letters are couched. Motlibai had p 11 along taken up the position 
that she would not make an offer to the Municipality, but would consider 
offers made bo her by that body. Hirji, we think, when ignoring this 
be pressed the lady bo make an offer bo the Municipal Corporation, 
cannot complain tbat his letter was nob distinctly replied to, nor can 
it be inferred from Motlibai’s not replying that she recognised his right 
to brokerage. Her not replying to bis subsequent letters (Exs. A7 and 
A19> is as ooosiafcenb with her having considered them to be begging 
leUatB as with her having recognized the claim made upon her as just. 
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The plaintiff's whole case against Motlibai rests, we think, upon 
Ex. 22p (1). Assuming the last two paragraphs of that entry [132] to be 
genuine and torepresent correctly what took place (and for this wo have to 
rely wholly unon the truthfulness and accuracy of Hirji), we do not consider 
that they establish an agreement on the part of Motlibai to pay brokerage 
to the plaintiff. Taking the penultimate clause at the highest, it only 
shows that Motlibai contemplated the possibility of paying Hirji brokerage 
on a lease if she should grant one to the Municipality. Such a lease she 
never granted. We are of opinion that under these circumstances Hirji 
has not established his right to brokerage against Motlibai. 

(As bo the second claim of the plaintiffs against the Municipality in 
suit No. 402 of 1893, viz., the claim for brokerage in respect of the 
purchase from Muncherji Framii Gama, His Lordship after discussing the 
evidence held that the plaintiffs were entitled to recover brokerage from 
the Municipality on the amount of the purchase-money at one per cent., 
and continued : — ) 

The decree in appeal No. 857 (suit No. 402) will, therefore, be varied, 
reducing the amount awarded by one-half. In other respects it stands 
confirmed. Each party to have their own costs of that appeal. The 
appeal No. 856 (suit No. 403) will be allowed and the suit dismissed. 
As to costs, we think that we ought not to allow Motlibai any costs either 
of the suit or appeal. It was her denial of Hirji's interviews with her, 
and the resulting charge of fabrication of books by him, which caused the 
great length of the hearing in this case. Even in appeal the same 
charges, though in a modified form, were insisted on. Moreover, by not 
answering Hirji*s letters, and allowing him to assume that she recognized 
his claim to brokerage she in some measure was the cause of the litigation 
between Hirji and herself. The untruthful line of defence which she 
adopted is, however, the reason which compels us to refuse her her costs. 


Decree varied. 


Attorneys for the appellants : Messrs. Crawford & Co. and lilessrs. 
Craigie, Lynch and Owen. 

Attorneys for the respondent (plaintiff) : Messrs. Payne, Gilbert and 
Sayani. 


(1) This exhibit was an extract from the diary of Hirji (plaintiff No. 2) under date 
28tb August, 1892. which was as follows : — ^ . 

" To day being Sunday (I) had had an interrupted interview with Bai Motlibai 
Wadia. In oour.se of conversation as usual about her land (she) said as follows 

“ 'My younger son does not agree with my view. He says that (the land) may 
either be sold (to the Municipality) at the rate of Rs. 5, or that (a portion of) the land 
sufficient for (the purpose of) the roads may be given free of charge. But I and (my) 
elder son are of opinion that- (the land) should not be sold, but that the same should b® 
given on perpetual lease, so that a perinaneat income may be secured. But do yoOt 
(she) said ‘ get (tho Manioipalily) to pay something more than two annas (rate)’ and 
suggested certain alterations in the conditions. But ultimately (she) said in sweet 
words ‘do you arrange definitely with the Municipality and call (again) to-morrow (of/ 
day after ; I will give a clear answer.” 

“ To-day the aforesaid Bai asked (me) about the praotice in respect of the brokerage* 
(I) told her the praotice (was to charge the brokerage) at the rate of two per cent, on 

twenty years’ tent. ^ u w 

“ On this occasion the Bai often consulted an aged Farsi who was sitting by n®^ 

side,” 


646 



X.] RAM RAVJI JAMBHEKAR V. PRALHADDAS SUBKARN 20 Bom. 134 

20 B. 133. 
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Before the Honourable Chief Justice Farran and Mr. Justice B. Tijahji. 


Ram RavJI Jambhekar {Original Defendnni), Appellant v. 

PRALHADDAS SUBKARN {Original Plainii^), Respondent.* 

[23rd August, 1895,] 

Hundi — Bill of exchinge — Hundi p'iy^ble nt fu^ddnU — Dish'inour by non-acceptance— 
Cause of action— Jurisdiction^Limitalion Act {XV of l'i77), 5- 14. 

Oa 14th April. 18S9, the defeo'lantat G-valior drew a hundi for Rs. 2,500 on 
his firm at Bombay in favour of Dimodat Siikhlal payable fortv-five day.s after 
date It was subsequently indorsed at Gwalior by D imodar Sukblal to the plaini- 
ifi at Cawnpore, who sent it to the Bank of Boriihavat Bombay for collection It 
was to become payable on the 1st June, lft®9. but on 23rd April, 1839, the Bank 
presented it to the defendant’s firm at Bombay for acceptance, which was refused. 
The Bank thereupon returned it to the plairjt R at Ciwnpore, and it vvas never 
presented for payment. On the iGth June. 1891, the plaintiff filed a suit upon 
the hundi against the defendant at Cawnpore, but on the 18th Mirch, 1^93, the 
plaint was returned to him, the Court holding Ihat It bad no jurisdictiou. Oa 
the 16th April. 1893, the plaintiff filed this suit in the High Court of Bombay. 
Previously to the filing of the suit the defendant bad ceased to carry on business 
at Bombay. 

The defendant contended (1) that the hundi being payable at a fired date, and 
not having been presented for payment when due. no cause of action bad arisen 
to the plaintiff. (2) That the Court had no jurisdiction, inasmuch as (a) the 
defendant was a foreigner and at the date of suit did not carry on bU'^iness in 
Bombay, and (6) no.part of the cause of action (if any) had arisen in Bombaj . 
(3) That the suit was barred by limitation. 

Held— 

(1» That the dishonour by non-acceptance of a hundi payable at a fixed date 
gives an immediate cause of action against the drawer, and there is no need to 
wait until the maturity of the hundi or to present it for payment. 

(2) That under the Negotiable Instruments Act (XXVI of 1881) the dishonour 
of a hundi by non-acceptance constitutes now, as it has always done, pact of the 
cause of action in a suit against the drawer. 

(3) That the Court had juriediction under cl. 12 of the Letters Pitent, 1865. 

(4) That the suit was not barred by limitaGon. the plaintiff being entitled to 
the benefit of s. 14 of the Limitation Act (XV of 1877). 

tR., 26 B. 628(632) ; 29 M.69: 29 M. 2J9= II M.L.J. 91 : H C.P.L R. 49 (51) ] 

Suit on a hundi for Rs. 2,500. dated 14tb April. 1889, drawn by the 
defendant’s firm at Gwalior on his firm at Bombay in favour of Danondar 
Sukblal and indorsed at Gwalior by Damcdar Sukblal to the plaintiff at 

Cawnpore. t a u 

The plaintiff (respondent) carried on busineBS at Gwalior under the 

name of Shivram Subkarn, at Cawnpore under the name of Lachrainarayan 
PralbaddaB, and at Bombay under tho name of Baldevdas Bunsidas. 

[184] The defendant (appellant) had a firm at Gwalior under the 
Dame Gangadhar Yeshvantrao, and at the date of the hundi in question a 
firm also at Bombay under the name of Gopalrao Malharrao. This latter 
firm, however, (he alleged and the lower Court found) was closed in Feb- 
ruary, 1893, two months before this suit was filed. 

The firm of Damodar Sukhlal carried on business at Gwalior. On the 
said 14th April, 1889, this firm at Gwalior obtainpd six huodis from the 
defendant’s firm there for a total sum of Re. 10.000. These bundis were 
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1895 all drawn by the defendant at Gwalior on his then existing branch firm 
Aug. 23. at Bombay. The hundi now sued on was one of these, and was in the 

following form : — 

Original “ Jg) 1 hundi (for) Rs. 2,500, in letters rupees twenty-five hun- 
ClVIL. dred ; the double of the moiety thereof, rupees twelve hundred and fifty 
having here been in full deposited by and (received) from Bhai Damodar- 
dasji through Bhai Damodardasji Sukhlal. After (the expiration of) (45) 
forty-five days from the lunar date 13bh of Chaitur Sud (14th April, 1889) 
do you be pleased to pay the moneys in hundi currency to Sha tbe 
holder, a respectable person). The lunar date the (13bb) thirteen of Chaitur 
Sud of (Samvat) 1946 (14th April 1889).” 

Tbe above hundi and the other hundis given at the same time were 
to become due on the 1st June, 1889, and were made payable in Bombay. 
No cash was given for them, but. instead, Bamodar Sukhlal gave the 
defendant two hundis, each for Rs. 5,000, drawn by him (Damodar Sukhlal) 
on two different firms in Bombay payable at sight. These hundis, though 
really drawn on the 14th April, 1889, were dated the 24th April, 1889. 

A few days after obtaining tbe above hundis from the defendant (viz., 
on the 19th April), the firm of Damodar Sukhlal became insolvent, and 
the partners absconded from Gwalior. In tbe meantime, however, they 
had (at Gwalior) indorsed and sent tbe above hundi^for Rs. 2,500, which 
they had obtained from the defendant, to the plaintiff's firm at Cawnpore. 
That firm indorsed and sent it to the Bank of Bombay, in Bombay, for 
collection. On the 23rd April the Bank presented it to the defendant’s 
firm in Bombay for acceptance, but that firm having heard of Damodar 
Sukhlal’s insolvency refused to accept it. A day or two afterwards, the 
two hundis given by Damodar Sukhlal to the defendant on the 14th April 
were presented for payment by him and were dishonoui’ed. 

[135] On the 25th April, the Bank of Bombay returned the above 
hundi to the plaintiff at Cawnpore. The plaintiff appears to have kept it 
there. It became due, as above stated on tbe 1st June, 1889. It was, 
however, never presented /or payment, nor were any steps taken by tbe 
plaintiff for two years to enforce payment. But on the ISih June, 1891, 
he filed a suit upon this hundi against the defendant in the Court of the 
Subordinate Judge at Cawnpore. The plaint in that suit was. however, 
returned to him on the I8th March, 1893, the Court holding that it had 
no jurisdiction to bear tbe suit. 

The plaintiff at Cawnpore thereupon sent the hundi to the munim of 
his Bombay firm, by whom, on behalf of the plaintiff, this suit was filed 
on tbe 16th April, 1893. 

The plaintiff claimed tbe sum of Rs. 2,500 from the defendant with 
interest from tbe Ist June, 1889, till payment. 

The following were the material paragraphs of the plaint : — 

“2. On the 13th Chaitur Sudha, Samvat 1946 (the 14th April, 1889)i 
the defendants drew a hundi for Rs. 2,500 payable forty-five days after 
date upon their said Bombay firm payable in favour of Bhai Damodardas 
and the said Bhai Damodardas sold and indorsed the said hundi to the 
plaintiff's firm at Cawnpore. The said hundi was duly presented for 
payment in Bombay, but was dishonoured. 

"3. On or about the 16tb June, 1891, the plaintiff filed a suit to 
recover tbe amount of the said hundi against the defendant in the Court 
of the Subordinate Judge at Cawnpore, and on the 18bh March, 1893, 
the said suit was dismissed for want of jurisdiction in the said Court to 
hear and determine the same. The plaintiff says that during the said 
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poriod, betwQGQ tho 16th June, 1891, and IStu March, 1893, he was 
prosecuting this suit in the said Court with due diligence and in good faith, 
and he submits that the said period should be excluded in computing the 
period of limitation for this suit. ” 

The following were the issues raised at the hearing — 

1. Whether at the time of the filing of this suit, the defendant carried 

on business in Bombay ? 

2. Whether any part of the cause of action arose within the jurisdic- 
tion of this Court ? 

3. Whether this suit is not barred by limitation ? 

1. Whether the plaintiff is the holder, in due course, of the hundi 

sued upon ? 

The Judge (Starling, J.) found the first issue in the negative, bub 
found on the others for the plaintiff and passed a decree for the amount 


1893 

Aua. 23. 

Original 

Civil. 

20 B. 133. 


claimed. 

[136] The defendant appealed. 

Kirkpatrick and Jjotondes, for the appellant. — Tlie suit is b-irred by 
limitation. The cause of action (if any) accrued on the 1st June, 1889. 
when the hundi became payable. This suit was not filed until iSth April, 
1893. The plaintiff is not entitled to exemption under s. 14 of the Ijimi- 
tabion Act (XV of 1877,). That section requires good faith and due 
diligence. The plaintiff delayed for two years before filing his suit at 
Cawnpore on 16th June. 1891, and he did not bring his suit to a hearing 
in that Court for a further period of two years, his plaint being returned 
on the 18bh March, 1893. It was clear that Court had no jurisdiction. 
No part of the transaction took place at Cmwavove—BamjivaJimal v. 
Ckandnial (l) ; Sitararn v. Nimba valad Harishet (2), 

We contend that the plaintiff has never bad any right of action upon 
this hundi. inasmuch as it has never been presented for payment. It is 
admitted that it was only presented for acceptance. That is not enough. 
Presentment for pavmenb after due date is necessary, and there is no 
of suit for non-payment without it— Negotiable Instruments Act XXVI 
of 1881, 6S. 64, 66, 68. 69; Cliitty on Bills of Exchange (llth Ed.), 
pp. 248, 251, 271. The lower Court held that non-acceptance of itself gave 
an immediate cause of action, and that subsequent presentment for pay- 
ment was not necessary. That is the law in England, but not in India. 
It is a peculiarity of English law (Chalmers on the Negotiable Instruments 
Act, Introduction, p. xxviii). It originated in usage aud is now embodied 
in Stab. 45 and 46 Vic., c. 61. s. 43. But m India the law is different 
There has been no such usage here in the case of hundis payable at a faxed 
date, and there is no provision in Act XXVI of 1881, similar to s. 
of the English Act. It is clear that it was intentionally omitted as to 
fluch hundis. because in the case of hundis payable at sight, present- 
ment for acceptance is required by s. 61. The Negotiable Instru- 
ments Act (XXVI of 1881) is a Code (see preamble), and to such a code 
this Court can make no additions— Bank of England v Vaglmno [3). If 
acceptance of such hundis can be enforced without authority m the Act, 
then [137] s. 43 of the English Act is superfluous. To hold acceptance 
compulsory will be. in effect, to insert by implication in the Indian Act a new 
clause similar tos. 43 of the English Act. No usage in India as to accept- 
ance has been proved. The refusal, therefore, of the defendant to accept 
this hundi before it was payable g ives no right of act ion to t he pl amtiH. 

(IJ 10 A. 687, (2) 12 B. 320. (3) L.R. (1891) A.C. at p, 144, 145, 146. 
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Again, fche plaint alleges dishonour by non-payment, but the only 
evidence given was as to dishonour by non-acceptance. A plaintiff who 
has got leave under cl. 12 of the Letters Patent. 1865, cannot afterwards 
change his case — Rampurtab Sdinruthroy v. Premsukh Chandamal (1), 

Further, the defendant issued as drawer. But his contract as drawer 
was made at Gwalior. It was a contract that ho would pay the hundi 
there, if the drawee did not pay it at Bombay. The failure of the drawee 
to pay in Bombay does not give a right to sue the drawer in Bombay. The 
suit should he at Gwalior, As to the liability of a drawer, see ss. 30, 31 and 
92 of Act XXVI of 1881 ; Sulleman Httssem v. New Oriental Bank (2). 
The defendant is a resident of a foreign State, and this Court has no 
jurisdiction over h\m—Gurdyal Singh v. Baja of Paridkol (3) ; Girdhar 
Damodar v. Kassigat (4). The plaintiff is not a holder for value, but a 
mere agent for collection. His accounts with Damodar Sukhlal were 

pob altered when he received this hundi — Mulchand Joharimal v. 
Suganckand (5). 

Scott (with Inverarity) for the respondent (plaintiff). — The plaintiff 
as indorsee of the hundi had a right to have it accepted by the drawee 
before it became due. Jb was presented in Bombay for acceptance and 
dishonoured. Snoh dishonour gives an independent right of action, and 
a suit may be brought at once. — There is at once a complete right of 
action— Ohitty on Bills of Exchange (llbh Ed.), p. 195; Ballingalls 
V. Gloster (6); Allan vjMawson (7) ; Whitehead v. Walker (8). The law laid 
down by these cases has always been the law in England. It is now the 
law there by statute; see Stat. 45 and 46 Vic., o. 61. s. 43. [138] The 

^ 3 ^ >9 the same; see also Miller v. The National Bank of 

India (9). When the defendant’s firm in Bombay refused to accept the 
hundi on the 23rd April, 1889. a cause of action at once accrued to the 
plaintiff. Part of the cause of action certainly accrued then, and leave 
^ sue under cl. 12 of the Letters Patent, 1865, has been obtained. This 
Court has, therefore, jurisdiction. The hundi having been dishonoured by 
non-acceptance, it was not necessary afterwards to present it for payment 
—Negotiable Tnsfcrumeuts Act XXVI of 1881. s. 76. The defendant was 
drawee as well as drawer, and from Gwalior be had written to his Bombay 
firm nob to accept or pay the hundi. 


As to limitation, the plaintiff is entitled to the benefit of s, 14 of the 
Limitation Act (XV of 1877). He sued at Cawnpore within the period 
of limitation, but that Court held that it had no jurisdiction. He is not 
responsible for the delay in getting the decision of that Court upon the 
point — Sominadha v. SamhanilQ). 


JUDGMENT. 

Farran, C.J, — This was a suit upon a hundi for Rs. 2,500, of which 
the plaintiff was the holder, drawn by the defendant's branch at Gwalior 
upon the defendant’s Bombay branch, and alleged to have been dis- 
honoured in Bombay. The plaintiff has obtained a decree for the amount 
of the hundi with interest from the Division Court. 

The appellant (defendant) before us contends that the Court had DO 
jurisdiction to try the suit, and that it was barred by limitation, and, on 


(1) 15 B. 93. (2) 16 B. 267 (278). (3) 22 0. 222. 

(4 17 B. 662. (6) 1 B. 23 (36). (6) 3 East. 481. 

(7) 4 Camp. 116. (8) 9 M. and W. 606. (9) 19 0. 146. 

(10) 16 M. 274. 
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the merifca, that the plaintiff was nob the holder of the huadi in 
due course,” and that he was nob entitled, under the circumstances, to 
maintain a suit upon it. 

The circumstances, which are not disputed, are these; — The defend- 
ant, who is a Baroda shroff and banker, carries on business also at Gwalior 
by a inunim under the name of Gangadhar Yeshwan‘rao. He had also, at 
the data of the hundi, a branch in Bombay carried on in the name of 
Gopalrao Malharrao. On the llth April, 1889, the defendant’s Gwalior 
branch drew six hufidis for the aggregate amount of R«. 10,000 on the 
defendant’s [139] Bombay branch of Gop^^lrao Malharrao and indorsed 
them to the firm of Damodar Sukhlal, which was a firm carrying on 
business at Gwalior. 

The hundis were all made payable forty-five days after date and fell 
due in Bombay on the Isb of -Tune, 18S9. At the same time, and in 
exchange for these six hundis, Dimodar Sukhlal drew two hundis for 
Rs. 6,000 each, one on Baldevdas Bansilal and the other on Kushal Ghand 
Funamoband, both of Bombay, and endorsed them to the defendant s 
Gwalior branch. They purported to be payable at sight, but were post- 
dated 21th April, 1889. 

Out of the six hundis which the firm of Damodar Sukhlal so received 
from the defendant's branch at Gwalior, they sent one for Rs. 2,500 (the 
hundi now sued on) to the plaintiff’s branch of Gawnpore which was 
carried on under the name of Lichmiaarayanji Pralhaddas vrith the 
following endorsement : — " This hundi is sent for (the purpose of) being 
Bold from the camp by Damodardas Sukhlal to Sha. Dichmioarayan 
Pralhaddas of Gawnpore.” It is not contested that, at the time when the 
plaintiff’s Gawnpore branch rece'vod this hundi. the firm of Damodar 
Sukhlal was largely indebted to the plaintiff both on the Gawonore and 
Bombay accounts. A huodi had also been drawn for Rs. 1,462 6 4 Ity 
Damodar Sukhlal on the plaintiff’s Cawnooro branch, which fell due and 
was duly paid about the time of the receipt of the hundi in question by 
that branch. 

Soon after the receipt of this hundi for Rs. 2,500, the plaintiS a 
Gawnpore branch sent it to the Bank of Bombay for collection. Ganga- 
dharrao Yeshwantrao also sent the two hundis for Rs. 5,000 each received 
from Damodar Sukhlal to Bombay for collection. 

On the 19th April the owners of the firm of Damodar Sukhlal stopped 
payment and absconded from Gwalior. Whereupon Gangadbarrao Yesh- 
wantrao telegraphed and wrote to the defendant s Bombay l^anch of 
Gopalrao Malharrao directing the latter not to accept the six hundis of 
Damodar Sukhlal and to present the two hundis of that firm for acceptance 
through the bank. These last mentioned hundis were 
the drawees thereof respectively, aod were dishonoured. The l 140J 
oonsideration for the six hundis of Gangadharrao Yeshwantrao^ mciuniDg 
the hundi sued upon, thereupoQ failed, as Daooodar was a debtor to that 

firm at Gwalior. , . , .i j , 

The Bank of Bombay presented tha hundi in question to the defend- 
ant’s Bombay firm of Gopalrao Malharrao on the 23rd April, 1889. 
Aooeptanoo was refused. It was then returned by ihe bank to the plaintiffs 
at Gawnpore. It was not presented at due date for payment. 

After receiving back the hundi from the Bank of Bombay the plaintiff 
Bent a vakil's notice to the defendant. The defendant refused to receive 
the notice, and did not pay the amount of the hundi. 
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1895 On the IGfch June. 1891, the plaintifif instituted a suit upon the hundi 

Au^23. in the Subordinate J udge’s Court at Cawnpore. It; was dismissed for want 

OnraivAT jurisdiction on the 18th March, 1893. The plaintiff instituted 
v^^iuiNAL the present suit on 11th April. 1893. The plaint was accepted with leave 
U^L. to sue under cl. 12 of the Letters Patent, 1865, on that day. 

20 B, 133. It has been found by the Division Court that the defendant ceased 

to carry on business in Bombay and closed his 6rm here shortly before suit 

filed. There is no cross-appeal against that finding. So it must be taken 
as a fact in the case. 

Dishonour by the drawee has always been held to constitute part 
of the cause of action in a suit on a hundi by the holder against the 
diawer Mulckand v. Suganckand (1). It is contended before us that in 
this case there has been no dishonour under the Negotiable Instruments 
Act (XXVI of J8811, as the hundi was not presented for payment. The 
definition, in the Indian Act, of the engagement which the drawer of a bill 
of exchange enters into with the person in whose favour it is drawn, 
is very compendiously expressed (s- 30). Under Bnglish law, upon which the 
Act is founded, the engagement of the drawer is that " on due presentment 
It shall be accepted and paid according to its tenor, and that if it be dis- 
honoured, he will compensate the holder, provided that the requisite pro- 
ceedings in dishonour shall [141] be dulv taken.” We take this definition 
from the English Act (45 and 46 Vic., c. 61 and 65) ; but it is merely a 
reproduction of the Common Law. This was also the law in British 
India before the passing of the Negotiable Instruments Act, and we can 
see no indication, in that Act, of an intention to alter it. The section in 
the Indian Act relating to this subject is s. 30. “The drawer of a bill of 
exchange is bound, in case of dishonour by the drawee in acceptance 
thereof, to compensate the holder, provided due notice of the dishonour 
as been given to the drawee.” Dishonour may be by non-acceptance, 
which takes place when the drawee makes default in acceptance upon 
being duly required to accept ike bill ” (s. 91), or by non-payment, which 
takes place when the acceptor of the bill makes default in pay- 

ment upon being duly required to pay the same” (s. 92). 

In the case of bills drawn otherwise than payable after sight, there 
13 no definition or explanation of the meaning of the italicised words 
upon being duly required to accept the bill,” and it is argued that, in 
the case of such bills, there is no dishonour within the meaning of the 

,4*^1^’. non-payment, and thus the drawer incurs no 

liability until the Bill is presented for payment, and payment is refused. 
The English law does not require presentment for acceptance of a hill 
payable after a fixed date to be made by the holder before such fixed date 
arrives (see s. 39 (3) of the English Act, which is declaratory of the 
American law (Chalmers, p. 120) and Whitehead v. Walker (2)), nor does 

Act (s. 62). But under the English law it was not only allow- 
able but was strongly advisable to do so ; and we think that the Negoti- 
able Instruments Act has made no alteration in that respect. Present- 
ment for acceptance must always and in every case precede presentment 
for payment, and it appears to us that the drawer of a bill contracts that 
whenever the bill is duly presented, it will, subject to the provisions of 
s, 63, be accepted. The several sections in Chap. 61, relating to presentment 
for payment, appear to us to pre-suppose that the bill has nob been already 


^ 23. ( 2 ) 9 M. and W. 606. 
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dishonoured by [142l non-acceptance. When it is dishonoured by non- 1895 
acceptance, as well as when it is dishonoured by non-payment, the provi- Aua. 23. 
sions of Chap. VIII come into play. It is true that there is no such 
explicit declaration of the law upon this subject contained in the Indian, ORIGINAL 
as in s. 43 (2) of the English, Act. But the whole scope and tenor of CIVIL, 
Chap. VIII of the Indian Act appear to contemplate the same result as is 20^~133 
there declared to follow from non-acceptance. We are, therefoi’e, of 
opinion the dishonour of a bill by non-acceptance constitutes now, as it 
has always done, part of the cause of action in a suit against the drawer. 


No notice of dishonour is required where, as in this case, the drawer 
and drawee are the same person. On dishonour of the bill, the right to 
sue the drawer immediately accrued and was complete, and there was no 
need to wait till the maturity of the hill, or present it to the drawee for 
payment. The same view of the position of a drawer under the Negotiable 
Instrunaents Act was taken by the Court in Miller v. National Bank of 
India (1) as we have adopted. But the point was hardly disputed and but 
little discussed. It would be unfortunate if we had felt ourselves 
compelled to declare the Anglo-Indian law to be ditfereut froo) the 
English law upon this subject. 

It has been, however, argued upon the authority of Gttrdyai Singh 
V. The Rajah of Faridkote (2) that, admitting that part of the caus0 of 
action arose in Bombay, the Court has no jurisdiction over the defendant, 
who is a subject of the Baroda State and a foreigner, inasmuch as before 
suit filed, he had ceased to carry on business in Bombay and to be amen- 
able to the jurisdiction of this High Court. 


The answer to this contention appears to us to he found in a passage 

of the judgment of the Privy Council itself. *' In a personal action 

a decree pronounced in absentem by a foreign Court to the jurisdiction, of 
which the defendant has not in any way submitted himaeif, is by interna- 
tional law an absolute nullity. He is under no obligation of any kind to 
obey it, and it must be regarded as a mere nullity by the Courts of every 
nation, except (when authorized by special local legislation) in [143] 
the country of the forum by which it was pronounced." Except in the 
case of Kessowji v. Khimji Jayatain (3), where, to escape from a grave 
anomaly, one of the beads of jurisdiction conferred on the High Court by 
ol. 12 of its Letters Patent was read as though the words being a British 
subject ” were inserted in it, it bas been considered, since the establish- 
ment of this High Court, that the several heads of jurisdiction specified 
in the clause were applicable to actions where a foreigner was a defendant.. 
The number of suits which have been brought, and without question 
decided, upon that view of the law must have been very great. The 
judgment of the Court of Appeal in Girdkar v. Kassigar (4) virtually over- 
rules Kessoioji V. Khimji (3), and decides that the case of foreigners resident 
out of the jurisdiction, but carrying on business within it, is not to be 
inapliedly excluded from the purview of cl. 12 of the Letters Patent. 
The reasoning upon which the decision is founded, is directly applicable 
to the case before us. Thus we feel that we should he virtually over- 
ruling that decision if we wore to accept the contention of the counsel foj.* 
the appellant. We do not, however, doubt its correctness, and willingly 

follow It. . .The plea to the jurisdiction, therefore, fails- 


(1) 19 C. 146. 
(8) 12 B. 507. 


(Q) 21 I. A. 171-22 C. 222 (238). 

. ■ -44) 17 B-. m. 
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1895 As to limitation, we see no sufBcient reason for not excluding from 

Ai^ 23. the period prescribed for the suit, the time occupied by the plaintiff in 

ORiriNAT suit in the Court at Cawnnore. That it was a bona fide 

suit, in which the plaintiff hoped to obtain a decree in his favour, there 
CI^L. can, we think, be no doubt. It was prosecuted to decree, but failed. We 
20 B. 183. f®?* unable to accept the argument for the appellant that because the mis- 
take made in ffling the suit at Cawnpore was an error of law, that the 
suit was not a bona fide one. It was a stupid, though not an unaccount- 
able, blunder; but the ignorance of law, or the ill-advice of a pleader, 
does not, m our opinion, necessarily or prima facie establish a want of 
good faith. We do pot assent to the rulicg, in which a contrary proposi* 
tion appears to be laid down. We also cannot say that the plaintiff has 
not established that his suit was prosecuted with diligence. He engaged 
a pleader and took [144] the usual steps which a litigant is compelled to 
adopt. If there had been undue delay in the service of the summons, it 
would have been pointed out in the cross-examination of the plaintiff. 
Nothing of this kind has been shown. The hearing of the case appears to 
have been delayed in part by defendant not putting in his written state- 
rnent, in part by the state of the business of the Court. It would, under 
these circumstances, be rather an extreme step to deprive the plaintiffs of 
the benefit of s. 14 of the Limitation Act. 

Lastly, as to the plaintiff being a holder in due course (s. 9), wa do 
not entertain any doubt. The circumstances show that the hundi was 
^nt to the plaintiff to prevent the plaintiff dishonouring the hundi which 
Hamodar Sukhlal had drawn on him, and to reduce the amount of 
Hamodar Sukhlal’s indebtedness to the plaintiff. Tbe several cases, in 
^•11 u ^ holder of a bill is said to be a holder for consideration or value, 

illustratioDS to the English Bills of Exchange Act, 
B. 27. The present case clearly fails within them. 

We, therefore, con6rin tbe decree of the lower Court and dismiss the 
appeal with costs. 

Appeal dismissed. 

Attorney for the plaintifif.— Mr. H. S. Dikskit. 

Attorneys for the defendant.— Messrs. Payne, Gilbert and Sayani. 


20 B. 143. 

[145] APPELLATE CRIMINAL. 

Before Mr. Justice Jardine and Mr. Justice Starling. 


Qdeen-Empress V. Hari Savba and another.* 

[31st October, 1895.] 

Crimiml Procedure Code (Act Z of 1882), s. ^n~~Appeal from a conviction by a 
Presidency Magistrate— Appeal— Practice. 

Sflction 411 of the Code of Criminal Procedure (Act X of 1882) does not allow 
an appeal in the case of a conviction by a Presidency Magistrate whore the 
sentence inflioted is six months’ rigorous imprisonment and a fine of Rs. 133, ot 
in default a further period of three months’ rigorous imprisonment. 

[R., 3 Ind. Oas. 285 (286),] 

This was an appeal from a conviobiou by tbe Chief Presidency 

Magistrate in the case of Queen-Empress v. Hctri 'SavbeC' and anothet. 


* Orimlaal Appeal, No. 315 of 1^06. 
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The two accused were charged with the oflFences of cheating and 
abetment of cheating under ss. 417 and 109 of the Indian Penal Code 

(Act XLV of 1860). 

Tne Chief Presidency Magistrate relying on the evidence of the prose- 
cution convicted both the accused of the ofifetjces charged, and sentenced 
each to six months' rigorous icnprisonment and a fine of Bs. 125, or, in 
default, to a further period of three months’ rigorous imprisonment. 

Against this conviction and sentence the accused appealed to the 
High Court. 

N. S. Deorukar^ for the accused. 

There was no appearance for the Crown. 

JUDGMENT. 

Per Curiam. — The Court is of opinion, following Schein v. Queen- 
Empress (1) that s. 411 of the Code of Criminal Procedure does not allow 
an appeal in this case. Tne appeal is barred by s. 404. 

Appeal dis77iissed. 


20 B. 146. 

[146] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Ur, Justice Candy. 


The Ahmedabad Municipality (Original D^fenda7it), Appellant 
V. ManilaL TJdenath (OriQinal Plaintiff), BespondentJ 

[2Sth November, 1894.] 

The Bombay Diah id Municipal Act < Bombay Act VI of s. IT] — Public street— 

atreet-Conatruction of Act— The CUy of Bombay Muwc-pal Act (111 ot 1888) 

8. 3. t 

Id a 9 uU brought by the plamtiS agaiuBt the Municipality of Ahmedabad, the 
question was whelher a certain street was a public street within the cooteznpla* 
lion of the Bombay Uistriot Municipal Act (Bombay Act VI of 1873). The 
Dislriot Judge, on the evidence and having regard especially to the fact that the 
street in question was protected by a gate cJoseil at night by a^ofta, or watchman, 
who lived over the gate, and was under the control of and paid by the owners of 
the bouses in the street, held that there bad been no dedication of the land to the 
publio, and that the public had not acquired such a right of going over it as to 


• Second Appeal. No. 479 of 1892. . ttt * ^e>no\ 

\ Section 17 o! the Bombay District Municipal Act (Bombay Act VI of Jb7d)— • 

17. All property of the nature hereinafter specified shall be vested in and belong 
to the Munioipality, and shall, together with all other proparty, of what nature or 
kind soever, whioh may become vested in the Municipaliiy. be under their direction, 
management, and control, and shall be held and applied by them as trustees for the 

purposes of this Act ; that is to say : — 

• . * 


(/) All publio streets not being portions of provincial high roads or trunk roads 
specially reserved by Government, and the pavements, stones, and other matorMls 
thereof, and also all trees, erections, materials, implements and things provided for 

X Seotioo 3 of the City of Bombay Municipal Act (III of 1888)— 


(®) *• Pnblio street” means any street heretofore levelled, paved, metalled, 
ofaftntielled, sewered or repaired by the corporation and any street which becomes a 
ptiblla strait under any of tne provisions of ibis Act. 

(1) 16 0. 799. 
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make it a public street vested in the Municipality. On second appeal by the 
defendant the High Court refused to interfere with the decision of the lower Coarti 

In the absence of a definition of a public street in the Bombay District Munioi* 
pal Act VI of 1873 the High Court refused to apply the definition contained in 
the City of Bombay Municipal Act (III of 1888). 

[Appr., 25 B. 315(317); R., 24 B. 600 (603); 27 B. 221 (233); 30 B. 558 (568) = 
8 Bom. L.R. 457.j 

Second appeal from the decision of G. McCorkell, District Judge 
of Ahmedabad, confirming thodecreeof Rao Saheb Maneklal Narottamdas, 
Joint Second Glass Subordinate Judge of Ahmedabad. 

[147] The plaintiff sued for an injunction restraining the defendants 
from removing a bench standing upon the ground in front of the plaintiff’s 
ota (verandah), alleging that the bench had been there for more than 
twenty years. 

The defendants pleaded {inter alia) that the ground on which the 
bench stood, did not belong to the plaintiff, but was part of a public 
street. 

The Subordinate Judge found (l) that the bench had been standing 
upon the ground in front of the plaintiff’s ota (verandah) for upwards of 
twenty years, (2) that the ground on which the bench stood formed part 
of a street, but not of a public street, and (3) that the Municipality had. no 
right to remove the bench. He, therefore, passed a decree for tbe plaintiff. 

The defendants appealed, urging [inter alia) that as there had been 
no issue raised at the trial as to whether the ground on which the bench 
stood formed part of a public street, they had called no evidence on tbe 
point, and they contended tnat they should be given an opportunity of 
calling such evidence. The Judge confirmed the decree, but on second 
appeal by the defendants, the High Court remanded the case for a finding 
on the following issue (see I. L. R., 19 Bom., 212) 

Whether the land in question forms part of a public street vested 
in the Municipality ? ” 

The finding of the Judge was in the negative. The following is an 
extract from his judgment : — 

A public street is nowhere defined in the Bombay District Municipal 
Acts (No. VI of 1873 and No. II of 1884). An attempt has, therefore, 
been made to use the definition in s. 3 of Bombay Act HI of 1888, the 
City of Bombay Municipal Act. A public street is therein defined as ' any 
street heretofore levelled, paved, metalled, channelled, sewered or repaired 
by tbe corporation, and any street which becomes a public street under 
any of the provisions of that Act.’ It has been contended for the defence 
that as the street is lighted and swept by the Municipality, and a channel 
is cut in it during the rainy season by the Municipality, and as the sullage 
water of the houses in tbe street is removed by municipal servants, the 
definition above quoted applies. On the other hand, it has been contended 
that as it is neither levelled, nor paved, nor metalled, nor sewered, nor 
repaired by the Municipality, the definition does not apply. As to the 
facts, I believe the evidence of the Municipal Secretary, Mr. Dayabhai, as 
it is not materially contradicted, and the facts of lighting, sweeping, and 
removal of sullage [148] water ,aro adqaitted, and. the fact of ohanuellibg 
is proved by the accounts produced by him (Exs. 48 and 49). But J donoli 
think the definition- given in -an Act for bhe.City ot Bombay .oan- propsrly 
be applied to a town in the- Mofussil like- Ahmedabad in all-its -strictness.*’ 
The real test would seem tb be whether every member of the l)ublioi 
has the right of way over the street in question. I should think that they 
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had Qot Buch righk. Tbis pol is completely closed on one siJe, and where 
ifc opens on the main road, there is a gace-way with a storey over it. A 
watchman, called a polia, lives on that storey and keeps charge of the gate 
and closes it at night, opening it when necessary. Tbis gate-way and 
storey are kept in repairs by the house- holder of the pol, and the polia is 
also paid by them in various ways. Most of these facts are admitted by 
the Municipal Secretary, Mr. Dayabhai. He says : ‘ The street people are 
the owners of the storey, and the man who lives in it, does so for and on 
their behalf. The street has a gate with shutters. The street people 
repair the gate and shutters.' The nature of the payments to the polia is 
stated by Motilal (Ex. 57), a municipal inspector, who lives in the pol in 
question and was called as a witness by the Municipality and by thQ polia 
himself (Ex. 78). The existence of the gate- way, its possession and control 
by the inhabitants of the street, and the fact that it is closed every night, 
show that the street has all along bean a private ono and has been intended 
to be so. Private individuals certainly cannot control the right of access 
to a public street. It has been contended that there exists no such control, 
because no case can be quoted in which such access was disputed. But 
the very fact of closing the gate at night is a proof of this control. No 
doubt it is opened, if necessary, for the purposes of the inhabitants of 
the pol, but it would hardly be contended that any member of tbe 
public can cause it to be opened in order to enter at any hour be 
chooses. For example, if 4 or 5 Mahomedans wanted to enter it at night, 
merely for the purpose of walking through the street, surely they would 
not have the right of causing tbe gate to be opened for tbe purpose. 
Similarly, if a couple of suspicious-looking Kolis wanted to enter the pol, 
tbe poha would be justified in keeping the door closed until they could 
give good reason for letting them in. If the road were public, could auy 
private individual prevent access, in either case, without rendering him- 
self liable to prosecution for wrongful restraint?’' 

Tbe defendants filed objections to the above finding. 

Wadia with Gangaram B. Rele, for tbe appellants (defendants). — 
The Judge finds that the street in question is paved and channelled by the 
Municipality, but he holds that it is not a public street. The term “ public 
street” is not defined in the District Municipal Act, but it is defined in 
the Bombay Municipal Act III or 1838, 9. 14, there being no definition in 
the District Municipal Act, the definition given in the similar Act relating 
to tbe City of Bombay should be accepted. 

Chimanlal H. Setalvad, for the respondent (plaintiff). — Tbe public 
may have a right of way in a street which is not a public [1493 street, and 
the proprietary right to which may be in private individuals. The Judge 
baa found that the persons who own houses in this street are the proprie- 
tors of the street. The Court cannot read into one Act a definition contained 
in another. 

JUDGMENT. 

Sargent, O.J. — The issue sent down to tbe lower appellate Court 
(LLB., 19 Bom., 212) involves the question what constitutes a 
*'pabUa street ” within the contemplation of Bombay Act VI of 1873. 
That Act contains a definition of a '* street,” but not of a public street,” 
ftlthongb several sections refer only to public streets, amoog whioh is s. 17, 
which provides for the vesting of “ public streets*’ in the Municipality, 
bat at the same time leaves tbe question still open as to what are public 
streets.” Tbe District Judge has come to tbe oonolueion on the evidence, 
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and cDore especially on fehe fact, that the street in question is protected 
by a gate closed at night by a polia, or watchman, who lives over the gate 
and is under the control of, and paid by, the owners of the houses in 
the pol ; that there has been no dedication of the land to the public, and 
that the public has not acquired such a right of going on it as to make it 
a public street which it was intended bv the Act to vest in the Munici- 
pality. The language of the High Court in Kalidas v. The Mmicipality 
at Dkandhuka (1) supports the view of the District Judge, where they say 
“ no one’s rights of property would be safe if the Municipality could take 
advantage of such limited access by members of the public, in order to make 
out a claim to hold the land in question as nublic property.” 

It was contended before us, on appeal, that the Court should have 
applied the test afforded by s. 3 of the Bombay City Municipil Act III of 
1888. Bub that Act has no bearing on the Mofussil Municipal Ao VI of 
1873 in question, which relates to a state of things and conditions of life 
entirely different, and is, moreover, framed on entirely different lines. 
Under these circumstances we see no reason for interfering, on second 
appeal, with the finding on the issue, and must, therefore, confirm the 
decree with costs. 

Decree confirmed* 


20 B. ISO. 

[150] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr» Justice Fulton. 

AnpuRNABAI and others (Original Defendants), Appellants v. 

Durgapa Mahalapa Naik (Plaintiffs), Respondents.^ 

[29bh November, 1894.J 

LuncLiic—Ijunatic' s estate— Act of 1858, s. \.^\—M.(xtiager appointed under the 

Lunacy Act — Manager of joint family — Alienation by manager. 

Where a person is appointed manager of a lunatic’e estate under Act XXXV of 
1658, he can only make a valM alieoatton in accordance with the provisions of 
that Act, although he may also ba de facto, manager of the family property. 

A Hindu married woman haviog a lunatio husband and minor sons was 
appointed guardian of the lunatic’s estate under Act XXXV of 1858. She was 
also de facto manager of the family. She mortgaged the family property without 
the sanction of tbe Court, as required by s. 14 of the Act. 

Qeld, that tbe mortgages were invaliu as regards the lunatic’s interest in the 
property, but as regards the interest of the minors, which was vested in them st 
the time of the mortgages, the property being ancestral, the mortgages wets 
binding if made for family purposes. 

CP..18 A. 373.3 


* Seoond Appeals Nos. 383 aud 551 of 1890. 
t Section 14 of the Lunacy Act (XXV of 1850) — 

14. Every manager of the estate of a lunatic appointed as aforesaid may exetoise 
the same powers in tbe management of the estate as might have been exercised by tbe 
proprietor, if not a lunatio ; and may collect and pay all just claims, debts, and liabiU* 
ties due to or by the estate of tbe lunatio. But no such manager shall have power to 
sell or mortgage the estate, or any part thereof, of to grant a lease of any immoveable 
property for any period exceeding five years, without an order of the Civil Conet 
previously obtained. 

(1) 6 B. 686 (689). . ’i •• 
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These were seoood aopeals from the decision of Gilmour McCorkell, 
Distrioti Judge of Kanara, reversing the decree of Rao Saheb V. D. 
Joglekar, Subordinate Judge of Honavar. 

Suit for possession of land. The land in question was the property 
of one Venkateah, who was found to be a lunatic under the Lunacy Act 
(XXXV of 1858). His wife Lakshmibai was appointed manager of his 
estate under s. 14 of that Act. She was also de facto manager of the 
family, which consisted of her lunatic husband and two minor sons G'^npaya 
and Pandurang (defendants Nos. 3 and 4). In 1876 she mortgaged the 
land, without possession, to the first defendant. 

On the 4th February, 1882, Ganpaya having then attained Ctsi] 
majority, sold the same land to the plaintiff, who in 1889 brought this suit 
lor possession. 

The first defendant claimed as mortgagee from Lakshmibai. Defend- 
ants Nos. 2 and 3 did not defend the suit. Defendant No. 4 (Ganpaya’s 
brother Pandurang) contended that his share in the property was not 
bound by Ganpaya’s sale to the plaintiff. 

The Subordinate Judge dismissed the suit, holding that defendant 
No. 1 bad proved his mortgage, and that the share of defendant No. 4 was 
not bound by the plaintiff’s purchase from defendant No. 3. 

On appeal, tbe Judge passed a decree for the plaintiffs, ordering that 
they “ should recover possession of tbe land free from all incumbrances on 
the part ot defendants Nos. 1 and 2, and mesne profits from the date of 
suit." 

Tbe following is an extract from his judgment : — 

“ Lakshmibai was tbe wife of one Veokatesb Pai, who had been 
•declared a lunatic, and his wife bad obtained a certificate. In 1876 she 
mortgaged to defendant No. 1. Plaintiffs contend that that mortgage is 
invalid. On this point there can be no doubt. Lakshmibai had obtained 
a provisional order to sell some lands, but she did not fulfil tbe conditions 
imposed. She had, therefore, no authority to sell. Now it mu^t not be 
assumed that even an absolute authority to sell can he construed as an 
authority to mortgage. Under such special Acts as Acts XXXV of 1858 
and XX of 1864,* the administratrix must act in strict conformity to the 
authority conferred ; otherwise bet acts are invalid ab initio. The argument 
of tbe Subordinate Judge, that she was acting as tbe guardian de facto of 
her sous, cannot be sustained for a moment. Herhusb-ind was alive, and 
she held in trust for him and not for her children. Her children could 
only claim proper malntenanoe, but they had no proprietary right in the 
estate such as came after tbe death of their father. 

** Defendant No. 5 obtained a decree against Lakshmibai as adminis- 
tratrix of her husband’s estate in respect of maintenance. Tbe maintenaroe 
•of a widow in a joint Hindu family is a charge against tbe general family 
estate, and not against any particular portion. The maintenance of 
defendant No. 5 must beheld as a charge agaiost tbe lands in dispute 
along with the rest of tbe family estate. ” 


• Station 19 of the Minors’ Act (Bombay Act XX of 1864) — 

18. Bvery person to whom a certificate shall have been granted uoder the provisions 
of this Act may exercise tbe same powers in tbe management of tbe estate as might have 
beea ezeroiaed by the proprietor if not a minor, and may ooiieotaod pay all just claims, 
p-* id liabilities due to or by the estate of t^e niiopr. But no such person shali 
have power to alienate, mortgage, or otherwise incumber any immoveable property 
or to grant a leaflB thereof for any period exceeding five years without tbe sanction of 
the Civil Coart previoasly obtained. 
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[152J The first defendant (Anpurnabai) preferred a second appeal. 
Uov. 29. Scott with Ghanaskam N. Nadkarni, appeared for appellant (original 

defendant No. 1): — The mortgage by Lakshmibai to the first defendant 
“PTEL- was valid. She acted in two capacities. She had been appointed manager 
LATE under the Mofussil Courts’ Lunacy Act, and, therefore, any alienation 
Civil made by her in that capacity was effectual. She also acted as the d0 

facto manager of the family, and borrowed money from the first defend- 

20 B. 150. ant to pay off previous debts. Therefore the alienation made by her 

as the dc facto manager canoot be impeached, the alienation being for a 
family necessity — Bai Amrit v. Bai Manik (1); Girraj Baksh v. Kazi 
Hamad Alii (2); Keshav v. Doulatkhan (31; Maniskankar v. Bai Muli (4). 

[FuLTOis, J. — Lakshmibai did not obtain the sanction of the Court 
under 8. 14 of the Lunacy Act to mortgage the property. Therefore the 
alienation made by her as the manager of her lunatic husband would be 
bad. See Court of Wards v. Kupulmun Sing (5).] 

The family having derived the benefit of the mortgage transaction, 
it should nob now be set aside — Dilkoer v. Roy Anand Kishore (6). As 
the mortgages were made for the benefit of the family, neither the 
lunatic nor the minors are entitled to have it set aside without making 
restitution. 

We further contend that the lunatic had no interest in the family 
property. Lunacy deprived him of his share, and he became entitled 
only to maintenance. A lunatic is not entitled to a share on partition — t 
Mayne’s Hindu Law, art. 443. 

Shamrao Vithal, for the respondents (original plaintiffs) : — The 
previous sanction of the Court under s. 14 of the Lunacy Act was not 
obtained, and, therefore, the mortgage was not valid so far as the lunatie 
was concerned — Court of Wards v, Kupulmun Sing (5). It was not as 
the de facto manager of the family that he purported to deal with 
the property, but as [153] manager appointed under the Lunacy Act. 
She ought to have obtained the sanction of the Court either under 
the Lunacy Act or the Minors’ Act. There is no authority for the pro- 
position that a lunatic is under no circumstances entitled to a share in the 
family property. If a man becomes a lunatic after partition, he canoot be 
deprived of his share. It is only where a man is a lunatic at the opening 
of the inheritance that be is not entitled to a share. 

Narayan G, Chandavarkar, appeared for respondents (original plaint- 
iffs) in Appeal No. 651. 

JUDGMENT. 

Sargent, C. J. — The District Judge has decided in favour of the 
plaintiff on the ground that the mortgages by Lakshmibai, under which 
defendant No. 1 claims, were bad, both as regard her lunatic husband and 
the defendants Nos. 3 and 4. As to the latter, he disputes the ground of 
the Subordinate Judge’s decision in favour of defendant No. 1 as proceeding 
on the assumption that she was acting as the guardian de facto of her 
minor sons. But this is a mistaken view of the Subordinate Judge's 
reasoning. He treated Lakshmibai as being the de facto manager of the 
f^amily, and, as such, being able to alienate the property for family purposes. 
It was not disputed that she did fill that character ; but the question for 
consideration is, whether having been appointed a guardian of her luoatio 



j (1) 12 B.H.C.R. 79. (2) 9 A. 340. (3) P.J, (1891), 147. 

(4) 12 B. 686. (6^ 10 B.L.R. 364. . (6) 10 O.L. R. 647. 
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husband’s estate under Act XXXV of 1858. she could mortgage the lunatic’s 
interest without the consent of the Court as required by s. 14 of the Act, 
The decisions in Shurrut Chunder v. Rajkissen (1) and Bhupendro Naraya^i 
V, Nemye Chand (2) are conclusive that in the case of a manager of a minor 
appointed under the Minors’ Act, although he may have been dii facto 
manager of the family property, he can only make a valid alienation in 
accordance with the Minors’ Act. The language of s. 14 of the Act XXXV 
of 1858 is the same as that of s. 18 of the Bombay Minors’ Act XX of 

1864, and the decision must be the same with regard to the manager of 

a lunatic. The remarks of Pbear, J.. with respect to a lunatic's estate 
in The Court of Wards v. Kupulmun Sing (3), and which is referred to 
in Shurrut Chunder v. Rajkissen (1), are to that effect. [l54] The 

mortgages, therefore, under which defendant No. 1 claims, were in- 

valid as regards the lunatic’s interest in the property, but as re- 
gards the interest of the minora, defendants Nos. 3 and 4, which ^ was 
vested in them at the time, it being admittedly ancestral property, if the 
mortgages were for family purposes, they would be binding on defendants 
Nos. 3 and 4, through whom plaintiff claims. Owing to the view the 
District Judge took of the rights of the parties, there is no findiog as to 
this. It was contended for defendant No. 1 that the lunatic was only 
entitled to maintenance after the partition, but this would not be so if t he 
lunatic was not one at the time of Giriappa’s death so as to disqualify 
him from inheriting or demanding a partition, and as no issue was raided 
in either Court below relative to the lunatic’s proprietary right, ic must 
be assumed that such was the case, as was held by Phear. J.. under 
similar circumstances in The Court of Wards v. Kupuhnun Sing (3). 

Lastly, it was said that, at any rate, equity requires that the plaintiff 
should not recover possession of the lunatic’s proprietary interest in the 
property without paying some portion of the amount of the mort- 
gage passed to defendant No. 1, as it was expended on the family 
estate, and the plaintiff has had the benefit of it. This question cannot 
be satisfactorily dealt with until it has been determined whether the “oney 
raised by defendant No. I’s mortgages was for a family purpose. We 
must, therefore, before disposing of the case send down the following 

issue for determination : — - 

Were the mortgages executed by Lakshmibai to defendant No. 1 or 

■was either and which of them for a family purpose ? 

Finding to be sent to this Court within three months. 


20 B. 155. 

[153] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr, Justice Ranade. 

Dinkab and others {Original Defendants Nos. ii, 5, 1 and 6), 
Appellants v. AppaJI (Original Plaintiff), Respondent. 

[lObh December, 1894.] 

Bindu law^Joint family -Manager of joint family-Power of manager to reoive a 
time-barred debt^Lxmitation. 

The manager of a Hinda family baa no power to revive by acknowledgment » 
debt barred by limitation, except as agaio at bimeelf. ^ 

* Second Appeal No- 420 of 1893. 

(a) 16 0. 627 <634). (3) 10 B. L. B. 364. 
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Second appeal from the decision of Eao Bahadur T.alshanb... 
i^Tp;trNo^9Tof“ of the First Class, A. P.. of Thaua. 

• • Parashram and Sitaram, were members of a 

joint Hindu family. 

In April, 1870, the three brothers passed two bonds (Exs. 6 and 7) 

in favour ot the plaintiff’s father for debts incurred for the benefit of the 
joint family. 

After this Ravji died, leaving behind him his widow and two minor 
sons (defendants Nos. 4 and 5). 

(Ti'v Parashram and Sitaram passed a bond 

(V a balance due on the previous bonds 

^.^xs. b and 7), mortgaging certain family property. The claim in respect 
ot the previous bonds was at that time barred by limitation. 

and Sitaram adjusted the account of the debt 
ue on Hx. 8, and executed for themselves, and as guardians of defendants 

mortgage-bonds (Exs. 10 and 11) in plaintiff’s favour for 

1 plaintiff sued to recover Rs. 3,999 due on Ex. 11 by 

sale Qi the mortgaged property as well as from the defendants personally. 

^ ^ Parasbram) and 

oetendant No. 6. Sitaram, contended that they were nob personally liable. 

Nos. 4 and 5. the sons of Ravji. contended (inter 
a,lia) that their uncles. Parasbram and Sitaram, had no authority to 
execute the bond siiea upon as their guardians, or to revive the debt in 
respect of which it was passed, so as to affect their shares in the family 
propel by. and that the debt was not for the benefit of the family. 

f 9*^*^*'*' ^5®^ instance held that the bond sued upon was passed 

w. benefit of the joint family ; that the mortgage 

was not binding on defendants Nos. 4 and 5 ; and that the shares of 

^ ^ ^'bo mortgaged property, as well as the 

aeiendant No. 6 personally, were liable to pay the debt. The Court 

passed a decree accordingly, and dismissed the suit as against defendants 
Nos. 4 and 5. 


fu t-be Subordinate Judge with Appellate Powers found that 

the debt was contracted for the benefit of the whole family, and. therefore, 
Dindingon all the defendants ; and that the shares of defendants Nos. 4 
and & were liable. He. therefore, amended the first Court’s decree by 
directing that the defendants should pay to plaintiff Rs. 2, 895-0-6 and cosbe 
within SIX months from the date of the decree, and in default the plaintiff 
Should recover the amount by sale of the mortgaged property. 

The following extract from his judgment gives his reasons 
It IS contended that on the dates of Exs. 10 and 11. the old debts 
were barred by limitation as against defendants Nos. 4 and 5, and that 
Parashram and Sitaram had no right to renew them, so as to bind the minora 
Wefendants Nos. 4 and 5). But as the old debts due on Exs. 6, 7 were joint, 
and binding on all the members of the joint family, the bond Ex. 8- 
was binding on defendants Nos. 4 and 5. even if their names did not appeal 
^erein. The joint family property was also liable for the joint debt (I. B. 

D Bom. 38). As the disputed property was joint, and as it was mort- 
gaged for the joint debt, I hold chat the contention of defendants Nos. 4 
An 3 IS nob good, and that the shares of all the members of the family 

4he disptfbed ^Jroperty are liable tb pay the debt,** ' 
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Against this deoision the defendants Nos. 1, 4, 5 and 6 appealed to 
the High Oourt. 

G. Chandavarkar, for appellant. — At the date of Ex. 8, the debt 
due on Exs. 6 and 7 was time-barred. Neither Parashram nor Sitaram 
had any right to revive a time-barred debt. The raanrtger of a Hindu 
family is not competent to do [IS7] so—Gopahiarainv. Muddomutty (1) ; 
Chinnaya v. Gurunotham {2)-,Naranji v, Bhagoandas (3): Sobkanadri Appa 
Hauv. Sriramulu (4). 

Manekskah Jehangirshak, for respondent. — Under the Hindu law, a 
debtor is bound to pay his debts, whether they are barred or not by 
limibatioo. A manager of a Hindu family can pay a time-barred debt, just 
as an executor can do under the English la.'w ^Tillakchand v. JituTnal (5). 
Suppose the manager were to pay a barred debt, can the other members of 
the family be allowed to question his act? A manager can acknowledge 
a debt, so as to give a fresh starting point to limitation Bhasker v, 

Vtjalal{6). If he can do so, why may he not revive a barred debt ? A 
widow can nay a time-barred debt of her deceased husband ; it is her duty 
to do so. The manager is under a similar obligation to pay off the debts 
of the family. He does not exceed his authority if bo revives a barred debt. 


JUDGMENT. 

JaRDINB J — The first question raised in this appeal relates to the 
mortgage bond (Ex. 8) <lated the 4th October, 1874. Tliis was given in 
satisfnctiion of two money-bonds (Exs. 6 and 7) by Parashram and Sitaram, 
as managers of the Hindu famiiv, to which defendants Nos, 4 and 5, 
minor sons of Ravji. belonged. It is found as a fact that at the date of 
this mortgage-bond (Ex. 8). the debt evidenced by the two earlier bonds 

was barred by limitation. , . j r j 

The Subordinate Judge held under these circumstances that the detend- 

ants Nos. 4 and 5 were not bound by Ex. 8. The lower Court of appeal has 

held the contrary, considering the revival of tlie debt to be witbin the 

authority of the managers, but without citing any text of Hindu law or 

judicial decision. Mr. Mankeshah, who supported this view, has urged 

that the manager is in a position like that of an executor at English law 

Tillakchand v. Jitama (5)— with a duty imposed on him to pay debts. Eut 

on this point a contrary view has been expressed by Couch, O. J.. m 

Qopalnarain v. Muddomutty (1). that the manager of a joint Hindu family 

has no power to revive a debt by an acknowledgmcmt [i68J except as 

against himself.” The same view was taken under the Limitation Act of 
1877 8 19 by a Full Bench at Madras in Chinnnya v. GurunaUiam Uj, 
which followed the decision in Kumara Sami v. Pn/a (7), on words 
"generally or specially authorized” in s. 20 of the Limitation Act (IX of 
1871). See also Naranji v. Rhagvandas (3) a.ndWa 7 tbunv. Kadir {S). as 

regards acknowledgments. Following these authorities we must disallow 
the claim against defendants Nos. 4 and 5 altogether; they are not liable 

either personallv or as regards their shares in , 

The lower Court of appeal allowed Rs. 1,103-15-6 to the defendants 

on the sixth issue, being seven years’ rent at Rs. 99 per annum, plus 
Rs. 410-15-6 interest. But per incurtam it assumed that the plaintiff 
had not filed his books of account, whereas it appears that they were 


(1) 14 B.L.E. 21. 
(4) 17 M. 321. 
(7)1H. 886. 


(3) 6 M. 169. 

(6) 10 B.H. O.R. 206. 
.(I) 19 0. 399. 


(3) P. J. (1881), 238 
(6) 17 B. 612. 
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lower Court of appeal on a misconception of the ca«r Srth 
we refer the sixth issue to the District Courrfor a fresh finding! T’ 
evidence on the record, to be certified within two months 

makes tt fi°nal dlcree""' when it 

Order accordingly. 




appellate civil. 

Before Mr. Justice Jardine and Mr. Justice Banade. 

Jethabhai Dayalji (Orf^maf Defendant], Appellant v Giedhar 
(Or^o^nal Plaintiff), Bespondent.* [ 10 th December!' S 

^ «ol ’•4hsfered-5a6s!owi/m!)r(^i!e°rM-^ optionally registrable, but 

Executwn-PurchasS at TxecTZ saf^-Pr~^'"T san mortgage- 

mortgage to such purchaser—I^otice. of mortgagee under registered 

mor4®Je bon%!“,thrch t reZT^ to defondant No. 2 under two eon- 

£159] 1885 tho l»nd was mortg,gert}pufot fi hv' a®' 

paoied with possesaion In iffifi ri r ^4. v7 mortgage aooom- 

sa«-mortg«fie bond inexeLtt n A ^ “Stained a decree upon hia 

to sale and purchased by defendant No. a!* “O'tg^ged property was brought 

the plaintiff sued^ ttT^nfo^r^^hfs ^morto ‘?y Court. Thereupon 

hands of uofondant No. 3 who^ nleaded property in the 

eotided to priority oYer the ^ ^ the san-mortgages of 1875 were 

at a sale under a decree obtained nnn 1835, and that he as purchaser 

from the plaiotiff-s claim ^ ^ ® san-mortgages held tho property free 

Act III of 1877 had^come^ot^forn*^**' 5®®” executed and registered after 

over the unregistered sm mortg™e’ bTodr 
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The property in dispute was mortgaged by one Bava Jagpal to defend- 
ant No. 2 by two san-mortgaga deeds, dated 23rd March, 1875 — one for 
Its. 99 and the other for Bs. 98, respectively. The deeds were optionally 
registrable (see s. 18 of Act VIII of 1871), but neither of them was 
registered. 

On the 22nd June, 1885, Bava Jagpal mortgaged the same property 
to the plaintiff lor Us. 651. The mortgage-deed was registered, and the 
mortgagee got possession. 

Subsequently, defendant No. 2 sued Bava Jagpal, tbe mortgagor, on 
•the san-mortgage bonds of 1875, and obtaioed a decree, in execution of 
which the mortgaged property was pub up [1 60] for sale and was purchased 
by defendant No. 3, wbo was afterwards put into possession by the Court. 

In 1891 the plaintiffs filed the present suit upon the registered mort- 
gage of the 21st June, 1825, for possession of tbe property, and in tbe 
alternative bo enforce their mortgage lien by a sale. 

Defendant No. 1, the son and heir of Bava Jagpal, the mortgagor, 
•did not admit the plaintiff’s mortgage. 

Defendants Nos. 2 and 3 pleaded {inter alia) that the san-mortgage- 
deeds of 1875 were entitled to priority over nlaintiff’s mortgage of 1885, 
and that a decree having been obtained on the sa?i-mortgagPS. defendant 
No. 3 had purchased the property at the Court sale free from the plaintiff’s 
mortgage lien. 

The Court of first instance awarded the plaintiff^’s claim, holding that 
the san-mortgages relied uuon by defendants Nos. 2 and 3 were not proved, 
and that the decree based upon the said mortgages was fraudulent and 
collusive. 

On appeal the Acting Joint Judee held that the sa7t-mortgages were 
genuine, bub that though they were earlier in point of time, and optionally 
registrable, the plaintiff’s mortgage being registered was entitled to priority 
under 9. 50 of the Registration Act (III of 1877). 

He, therefore, varied tbo decree of the first Court, and ordered 
defendant No, 3 to pay to plaintiffs, within six months, Rs. 675 with 
interest at six per cent., or in default to restore possession of the land in 
suit to plaintiff. 

The defendants Nos. 2 and 3 appealed to the High Court. 

Ganpat Sodashiv Rao, for the appellant (defendant No. 3). — The 
defendant No. 2 obtained a decree upon the saw-mortgage of 1875. In 
execution of that decree, the right, title, and interest of the mortgagor was 
sold as ifc existed at the date of the saw-mortgage. That was what defend- 
ant No. 3 bought at tbe Bale. Tbe property in his hands as purchaser is, 
therefore, free from all incumbrances subsequently created by the mort- 
gagor — Kasandas Laldas v. Pra7ijivan Ashara7n (1). The plaintiff’s 
mortgage was subsequent, and defendant No. 3 is not liable to satisfy 
it. A [I6I] saw-mortgage is valid without possession according to the 
•oustom of Gujarat and is binding on all subsequent incumbrances — 
SobkagohaTid v. Bkaichand (2). 

Chtmanlal Harilal, for appellant (defendant No. 2). 

Nagindas Tulsidas, for respondent (plaintiff). — Under s. 50 of tbe 
BpOgistration Act III of 1877 the plaintiff’s mortgage being registered, is 
•entitled to priority over the earlier saw-mortgages, which are unregistered 
—^ShivTam v, Saya{S). A saw-mortgage is not within any of the excep- 
itions mentioned in s. 50 of tbe Act. 
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Ganpat Sadashiv Rao, in reply. — l?he san-kbats are merged in the 
decree. And a decree is within the exceptions to s. 50 of Act III of 
1877. 

JUDGMENTS. 

Jaedine, J. — The aopellant (defendant No. 2) relied upon two 
unregistered documents of 1875 of which the registration was optional, 
viz., two so-K-mortgage-deeds passed to him, on which in 1886 he obtained 
a decree, in execution whereof the mortgaged property was put up for sale 
by the Court, and purchased by defendant No. 3, who obtained possession. 

The plaintiffs-respondents relied upon a registered mortgage, dated the 
25tb June, 1885. 

In this case no question of notice requiring us to consider whether 
the equitable rule applies, arises as in Vinayak v. Vasudev (l). In that 
case the change effected in the law by s. 50 of Act HI of 1877 was 
pointed out. That section makes a rule under which the phwnbiffs' 
registered mortgage would have priority over every unregistered document 

latter be held to come within an exception. 
Mr. Ganpatrav urged that the contrary view had been taken in Vinayak 
V. Sttaram{2), where Sobhachand v. Bhaichnad iS) is referred to, but, as 
we have ascertained from the record, only for the equitable rule about 
notice. In .Appeal No. 453 of 1893 decided on the 29bb November, 1894, 
by Sargent, C. J., and Candy, J., where, as in the present case, the 
competition was between a sa7i-mortgage-deed executed in Gujarat in 
187b. optionally registrable and unregistered, and a sale-deed [ 162 ] 
executed and registered after Act III of 1877 had come into force, the 
later document was awarded priority. The judgment of the District 
Court m that case shows that it took that view after consideration of 
Sobhagchand v. Bhaichand (supra). Hasha v. Eaghoi^) and Shivram v. 
Saya(5) We are of opimon. then, that we would exceed the province of 
interpretation if we imported into s. 50 of Act III of 1877 an exception 

m favour of sa«-mortgage-deeds. On this point we consider the law has 
been correctly applied by the Court below. 

I f that as .iefendant No. 2 had on some date 

later than that of the registration of the plaintiff's mortgage obtained 

decrees on his sa»-khats against the person now represented by defendant 
No. 1, s. 60 of Act III of 1877 gave those unregistered mortgages priority. 
This point seems not to have been raised in the two Courts belL. and' 
no authority was cited here Under s. 47, the plaintiffs’ registered 

For the above reasons the Court confirms the decree with costs 
xCanaDE, j. — I concur in the view taken hv Mv t j- 

disposing of this appeal. The question at issue in ‘this case U solely 
whether appellant Beohardas, who is the auction-purchaser in execution of 
the decree passed on the unregistered san- morteapeQ nf ^ \ 

ty .b. Ib.„ i .. 

thL*fi!^o‘'“ h registered mortgage of 1886 executed in. 

their favour by the common mortgagor Ba va Jagpal. 

(1) P'J* (*894) p. 133. (2) P.J. (I88SI p. 112, fo\ e -r iqq /onnt ^ ^ 

(4) 6 B. 165, (5) 13 B. 229. S S S* ]ll 

(8) 8A..23. (6) 8 3.182. 


(7) 6 M..88, 
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The appellant’s pleader obieOy rested bis case od the authority of 
the Full Bench decision in Sobkagchand v. Bhaichand (1), affirmed in 
Sankana v. Virupakshapa (2) and Mohan v. Togu{^). In the first of 
these decisions, it was held that in the case ol [163] san*mortgage3, the 
transfer of possession, necessary under the general Hindu law, was not 
essential, and that such mortgages were valid under the custom of 
Gujarat. The case of Sankanaw. Virupakshapa came from Dharwar side, 
while Mohan v. Togu. though it related to a 5an-mortgage, and the (acts 
were some what similar to those of the present case, was not decided on 
the ground of any peculiar custom in regard to san-morfcgages in Gujarat. 
In that case the auction-purchaser in execution of the decree on the 
unregisteredi though prior, san-mortgage, was put in possession, but the 
subsequent registered mortgagee was permitted to redeem the san^ 
mortgage charge. None of those cases thus supports the appellant’s con- 
tention about the privileged character of san- mortgages in the way of 
dispensing with the priority conferred by the Registration Act of 1877 on 
registered mortgages. The only privilege recognized is in regard to the 
objection about possession, sun-mortgages have always been held to be 
valid charges, as between mortgagor and mortgagee, even when not accom- 
paiMed by transfer of possession — Lakhmichand v. Kastur ^4) ; Dwarkadas 
V. Galabhai (5). Even these early decisions, however, recognized the fact 
that this privilege was liable to be defeated in case of the transfer of 
interests to third parties under registered instruments — Lakhmichand v. 
Kastur. This view was also given effect to in Kasandas v. Pranjivan (6), 
in which the contest was between a registered mortgage of 1864, and an 
unregistered mortgage of 1862, and the superior claim of the former was 
upheld. 

Leaving, therefore, the question of special custom aside, we must 
apply the general law to the case. It is true that in Sobkagchand v. 
Bhaichand, Westropp, C. J., and the Judges who sat with him, held that 
the registered certificate of sale did not defeat the prior unregistered mort- 
gage. Melvill, J., explained the reason clearly in his judgment by stating 
that under the Registration Act, competition for priority can only 
exist between documents which are in their nature antagonistic. The 
decision by the Full Bench of the third point referred to it is thus not 
applicable here, or, if it is applicable, it tells against appellant’s 
contention. 

[t64] As regards the general law, the authorities are clear that, 
under Act XVI of 1864 and Act VIII of 1871, the competition about 
priority was only recognized in regard to documents of a like kind, either 
optional or compulsory. Apart from the doctrine of equitable notice, which 
question does nob arise in the present case, registration under those Acts 
by itself conferred no priority on a registered document if its registration 
was compulsory as against a document whose registration was optional. 
Since Act III of 1877, however, the competition obtains in a more 
general form, and confers priority on documents required to be registered, 
and accordingly registered since Act III of 1877 was passed, over all 
prior unregistered documents of an antagonistic character. 

The Allahabad High Court decided the noint in Kuar Gir Prasad v. 
Bansi (7), Lachaman Das y. Dip Chand (8), and it was subsequently 
affirmed in The Himalaya Bank v. The Simla Bank (9). The Bombay 

(1) 6 B 193 (200). (a» 7 B. 146. (3) 10 B, 334. ~~ 

(4) 9 B, H.O.B. 60. (6) P.J, (1882), p. 218. (6l 7 B.H.O.R. A.O.J. 146. 

(7) 2 A. 481. (6) 2 A. 851. (9) 8 A. 23. 
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High Court reconized this same change in the law in Kanitkar v. Joshiil)^ 
Ichhatam v. Govindram (2), Shivramv. Saya (3). The Madras High Court 
affirmed it in Nallappa v. Ihram (4), and that Court went to the length of 
allowing s 50 of Act III of 1877 to overide even the equitable doctrine of 
notice, in which last respect this Court has not been able to accept the 
Madras view — Shivram v. Genu (5) and Dundayay. Chenbasapa f6). The 
Calcutta High Court also recognized the change effected by Act III of 
1877 in Shib Chandra v. Johobux (7). The expression of opinion contained 
in D unday a v. Chenbasapa (supra), that the principles of the former Acts 
are equaliy applicable to the recent Act. must be confined to the two points 
directly decided in that case, namely, about the equitable doctrine of notice, 
and the effect of possession, and cannot be extended to embrace the point 
now under consideration, in respect of which all the High Courts are in 
accord in holding that Act HI of 1877 has effected an important 
change. On the whole, we feel satisfied that the [165] sun-mortgages 
in this case were entitled to no particular privilege by force of custom, 
and that as the registered mortgage competing with them was executed 
since Act III of 1877 was passed, and the execution sale in which the 
appellant Bechardas bought the property took place subsequent to the 
registered mortgage, the appellant Bechardas was very properly ordered 
by the lower Court to pay off the encunbrance, subject to which the sale 
must be held to have taken place. 

As regards the contention that the son-mortgages merged in the 
decree, and that a. 50 exempts decrees from competition with registered 
mortgages, the authorities are clear that no such exemption can be 
claimed. In The Himalaya Bank, Limited v. The Simla Bank, 
Limited (8), it was expressly held that a mortgage registered under Act 
III of 1877 was entitled to priority over a decree obtained subsequently to 
the registration of such deed upon a prior unregistered bond. The principle 
of that decision is that the decree and the sale only give effect to the 
rights under the bond, and cannot confer any higher right. See also 
Duilahhdas v. Lakshmandas (9). 

We accordingly reject the appeal, and confirm the decree with costs. 

Decree confirmed. 


20 B. 165. 

OBIGINAIi CRIMINAL. 


Before Mr. Justice Jardine, Chief Justice {Acting). 


Empress v. Lester. [1st July, 1895.] 

Bvidmce Evidence Act {I of 1872), s. 26 — Statement of accused — Custody of police— ~ 
Statement made in temporary absence of police. 

A person under arrcat on a charge of murder was taken in a tonga, from the 
place where the alleged ofience was committed, to Godhra. A friend drove 
with her in the tonga and a mounted policeman rode in front. In the course of 
the jouroey, the policeman left the tonga and went to a neighbouring village to 
procure a fresh horse, the tonga meanwhile proceeding slowly along the road for 
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(41 5 M. 73. 
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some miles without any escort. lu the absence of the policeman, th© accused 
made a communication to her friend with reference to the alleged offence. At 
the trial it was proposed to ask what the prisoner had said, on the ground that 
she was not then in custody, and that s. 26 of the Evidence Act (I of 1672j did 
not apply. 

[166] Beld^ that, notwithstanding the temporary absence of the policeman, 
the accused was still in custody, and the question muse be disallowed. 

[R. , Rat. Unc. Gr. Gas. 855 (856) ] 
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Original 
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The prisoner Emily Lester was charged with the murder of her 
husband at Navlak Kota near Pavagadh, in the Panch Mahals, on the 
night of the 8bh May, 1895. Mr. Lester was District Superintendent of 
Police. 

Professor Littledale, who was then in camp at some distance, heard of 
Lester’s death. He at once sent word to Bbaskarrav Ramchandra Hebli- 
kar, who was a Magistrate of the First Class, and both of them went to 
Navlak. After some inquiry it was determined to remove the prisoner to 
Godhra. 

Mr. Littledale in his evidence said : — 

"At 9-15 we started, and I drove her into Godhra with one pair. 
During the day I had said * I’ll drive her in, but I won’t take any respon- 
sibility for her custody, but will see to her being treated humanely. T 
said this toHeblikar, I think, and to the Mahalkari of Halol. In conse- 
quence, a mounted savar accompanied me and Mrs. Lester. He rode in 
front. About 14 miles from Champaner, in a village called Kalol, I said 
to him there ‘ You had better go in and get another savar. Your horse 
will be tired.’ He said yes and turned into Kalol off the road, and I with 
only Mrs. Lester and the coachman went on slowly. But till we had 
gone two miles, we were not overtaken by the savar. During bis absence, 
I remember something said by her (the prisoner) about the shooting of 
Lester.” 

Machpherson (Acting Advocate General) for the prosecution. — I 
propose to ask the witness what the prisoner said : No policeman was 
present. The savar had gone away. The prisoner was no longer in 
custody. Section 26 of the Evidence Ace J of 1872). therefore, does not 

apply. 

Lowndes^ for the prisoner objected. 


ORDER. 

JaRDINB, C. J. (Acting).— I think the prisoner must bo regarded as 
still in the custody of the police, and that the question ought not to be 

put. 

Question disallowed. 


Attorney (or the Crown. — Mr. A. Little. 

Attorneys for the prisoner: — Messrs. Crawford^ Burder d Co. 
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20 B. 167. MorarJI {Original Defendant), Appellant v. J.E. Ellts AND THE 

Standard Oil Company op New York {Original Plaintiffs), 

Respondents.'" [20bh September, 1895.] 

Co^ts— Decree Assignment of decree pending apoeal — Assignee of decree made respondent 

to appeal -Decrie reversed in appeal— Liability of assignee for costs of hearing in 
lower Court. ^ 

The Standard Oil Company and one Ellis sued the defendant for damages. 
The lower Coart found that there was no privity of contract between the company 
and the defendant, and dicmi-ssed the suit of the company (plaintiff No. 1) with 
costs but passed a decree lor Ellis (plaintiff No. 2) with costs. The defendant 
appealed in the first instance making Ellis (plaintiff No. 1) the sole respondent 
The company, however, gave the defendant (apnellantl notice that the decree 

obtained by Ellis had been assigned to them. Whereupon he (the appellant! 

obtair^d leave to make the company party-respondents as assignees of the decree 
from Elhs. The company objected to be made respondents. The appeal Court 
reversed the decree of the lower Court and dismissed the suit, and the question 

arose whether the company could be made liable for the general costs of the 
neariog in the lower Court, 

that the company were liable only for the costs of the appeal in which 

they bad taken an active part, but not for the general costs of hearing in the 
lower Court, except so far as the suit was their suit. Ellis was liable for the 
costs throughout. The appellant (defendant) was not entitled, by bringing the 
company on the record against their will, to obtain an additional security for 
the costs already incurred in the lower Court. ^ 

The assignee of a decree who is made respondent in an appeal from it and 
takes no steps actively to support it. ought not to be ordered to pay costs. 

[R., 22 A. i3I (233).J 

The Standard Oil Company of New York (plaintiff No 1) had a 
branch in Bombay and imported oil. Elli, (plaintiff No. 2} was a broker 
and commission agent, who obtained orders for the company and for 
others from native dealers. 

This suit was brought by the company and Ellis against the defendant; 

Jappellanb) to recover damages for his non-acceptance of five hundred 

barrels of oil, for which, it was alleged, he gave Ellis (plaintiff No. 2) an 

indent, ID August 1893 requesting him, or his agents, to purchase it for 

j f plaint stated that Ellis accordingly ordered from the company 

(as the defendant ^^G^erx^ed) the said oil, but when it arrived, the defendant 

reiused to take [168] delivery, repudiated the indent, and denied that he 
ever gave the order. 

The plaint contained the following clause : 

^ technical defence the plaintiff John Edward BUis 
l as a plaintiff in this snit. The plaintiffs 

tha ? ‘ plaintiff company 13 entitled to recover from the defendant 

entiM ^ damages, or, m the alternative, that the said second plaintiff is so 

j;; rhr“.l /jr;' 

the sTa nd of contract between 

^ Company (plaintiff No. 1) and the defendant ; that they 

hhfer ^ d' o°oj“”ssion agent Ellis (plaintiff No. 2) and not to 

bis correspondent (the defendant). 


Suit No. 91 of 1894 ; Appeal No. 852. 
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In bis judgment the Judge (Gandy, J.) said : — 

“ I now come to the question, who can recover from the defendant 
No.l — theStandardOilOompanyor Ellis? Admittedly both cannot, norcan 
there be a decree in the alternative. Ellis is the only man who can recover 
from the defendant. The correspondence recorded in the case shows that 
there was no privity between the Oil Company and Eamji Morarji. The 
Oil Company who supplied the oil to the commission agent (Ellis) sold to 
him and not to his correspondent. ‘Thera is no more privity between the 
person supplying the goods to the commission agent and the foreign 
corresponden*; than there is between the brick-maker who supplies the 
bricks to a person building a house and the owner of that house ’ (Per 
Blackburn, J., in Ireland v. Livingston (l)." 

The lower Court accordingly dismissed the suit of the company with 
costs, but passed a decree for Ellis (plaintiff No. 2) for Rs. 8,892, with costs. 

The defendant appealed, in the first instance making Ellis the sole 
respondent. On the 1st August. 1894. the Standard Oil Company gave 
the defendant notice that the decree obtained by Ellis bad been assigned 
to them. Thereupon (on Slst August, 1894) the defendant obtained leave 
to makethe company party-respondents as assignees of the decree from Ellis. 

The appeal Court reversed the lower Court’s decree with costs and 
dismissed the suit. In speaking to the minutes of the decree, the question 
arose whether the Standard Oil Company could be made liable for the 
general costs of the hearing in the lower Court. 

[169] Innerarity^ for the Standard Oil Company. — We cannot dispute 
our liability for the costs of the appeal ; but we contend that we are not 
liable for the general costs of the hearing in the lower Court. The decree 
of the lower Court has dismissed our suit with costa, and, of course, we 
must pay these costs so far as it was our suit. But for the costs of the 
suit in so far as it was Ellie’ suit we are not liable. In the lower Court, 
Ellis succeeded and got a decree against the defendant. We have 
bought that decree, and it has been assigned to us as purchasers. We 
are in the same position as a complete outsider would occupy who bought 
the decree. He could not be held liable for the costs of the decree which 
he bought from the decree-holder. The cost of obtaining it is probably 
taken into account in fixing the price paid for it. The point is, there- 
fore, to be considered as if we had not been parties at all. The Court 
has no jurisdiction to make parsons not parties pay costs — Ram Coomar 
V. Chunder Canto (2). That is a strong case, for the Court thought that 
the person whom it refused to fix with costs had such an interest that he 
ought to have been a party. Here we had no interest. The Court found 
that to be so, and dismissed our suit, while it gave Ellis a decree. The 
defendant contended that we were not a proper party, and bad no claim 
against him, and succeeded in his contention. 

Macpherson (Acting Advocate General) for the defendant (appellant). 
— ^Tbe company ought to be made liable for the whole of the costs in the 
lower Court. The company has been the really active party in the 
litigation. The salt againt us, so far as it was their suit, was dismissed 
with costs. We could not appeal against that order as to costs ; but 
KlUs got a decree against us, and we appealed against that decree. The 
oompany took over that decree and were made respondents as assignees. 
An assignee by operation of law is liable to costa ab initio. A person who 
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voluntarily makes himself assignee is a similarly liable — Watson y, 

Holliday (1) ; Borncman v. Wilson[2) ; Harland v. Garbutt (3) ; Boynton v. 
Boynton (4). An appeal is part of a suit — [170j Bachtibai v. Shamji 
Jadowjiio). He referred to ss. 372 and 582 of the Civil Procedure Code 
(Act, XIV 1882J. 

Invcrarity in reply. — The cases cited are distinguishable. First, in 
each case the party made liable for costs took the initiative and applied 
to be made a party. We did not do that ; we objected to be made a narty 
to the appeal, and it was done against our will. Secondly the trustee in 
bankruptcy in one case and the executor in the other represented the 
whole interest of the party for whose costs they were made liable. Bub 
we do not represent Ellis. The buyer of an article does not represent the 
seller, or accept his liabilities. Nor does the buyer of a claim such as 
this. Once our su^t was dismissed we stood in the position of a mere 
outsider so far as Ellis' suit was concerned, and this Court has no power 
to make us pay the costs for which he alone is liable. 


JUDGMENT. 


FARRan, C. J. — The question which we have to consider is as to the 
liability of the assignee of a decree in favour of a plaintifif to pay the costs 
of suit in the event of the decree being reversed. 

We agree with the argument of Mr. Inverarity that (except possibly 
in a very extreme and exceotional case) a person assisting the plaintiff is 
not liable in respect of, and cannot be ordered to pay, costs unless he is 
made a party to the suit — Hayward v. Gi^ard{6) ; Ram Goomar v. 
Ghxinder Ganto{l). Now, in the present case the Standard Oil Company 
having originally, under s. 26 of the Civil Procedure Code (Act XIV of 
1882) been wrongly made party-plaintiffs to the suit, were by the decree 
dismissed from it, and were ordered to pay the costs of the defendant 
occasioned by their having been so joined. 

From this order of dismissal there has been no appeal. Their liabi- 
lity to pay the general costs of the suit must, we think, under these 
circumstances, bo determined as if nob having been joined as plaintiffs 
originally, they bad been for the first time made parties respondents, by 
reason of having taken an assignment of the decree. 

[171] It appears, from the correspondence which has been read, that 
they did nob consent to be made respondents ; bub they took no steps to 
have the ex-parte order, making them respondents, set aside, and they 
have since actively supported the decree, which has been reversed in appeal. 
That is their position. 

It has been contended that under s. 532 of the Civil Procedure Code 
the Court bad no power to make them respondents in consequence of the 
assignment of the decree to them ; but that contention is opposed to the 
ruling in Rajaram v. Jibai (8) which shows that under s. 372 they were 
liable to be made respondents without calling in aid the provisions of 
B. 582. and cannot be supported. We must take it that the company have 
been properly made respondents. 

Now, it is a well settled rule that executors and trustees in bank- 
rupccy and others suing in autre droit are liable for costs as though they 
were suing in their own right, and when, pending a suit, they come in as 


(1) 20 Ch. D. 780 (786). 

(3) Weekly Noies (1881), p. 8. 
(6> 9 B. 536 (651). 

(7) 2 App. Oas. 186 (212), 


(2) 28 Ch. D. 63 (65). 
14) 4 App, Cafl. 733—6. 
(6) 4 M. and W. 194, 
(8) 9 B. 161. 
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plaintiffs in lieu ol original plaintiffs and adopt tho proceedings, they become 
liable personally for the costs ab initio. See the earlier cases collected in 
Cook y.Hathway{l)a.udi see Watson v. Holliday{2); Bornemanv. Wilson{3)\ 
Boynton v. Boynton{4:); Daniel’s Chancery Practice, p. 1175 (6bh Ed.). 

It cannot, we think, be doubted that an assignee of a claim in suit, who 
in virtue of his assignment is made a party to the suit as plaintiff before 
decree, is liable to have the same rule as to costs applied to bim. Seear v. 
Lawson(6) is an instance of a person acquiring an interest in the subject- 
matter of the suit by assignment so being made a party. It shows that such 
parties are treated just as an executor coming in after the death of his 
testator or a trustee in bankruptcy coming in after adjudication would 
be treated, and we cannot doubt that tbe same rule as to costs would be 
applied to them. We have not been referred to, nor have we found a case 
in which tbe assignee of a decree has been made respondent, or in which his 
liability to costs has been dealt with. We think that, on principle, the 
Court has jurisdiction to make such an assignee liable for the costs of the 
suit ab [172] initio, if he is made a respondent at his own desire in lieu of 
the original plaintiff, or if, having been so made a respondent cx parte, he 
actively supports the decree. In principle we can see no difference 
between his case and that of the trustee in bankruptcy who actively 
supports an erroneous decree in favour of the bankrupt. Admitting, how- 
ever, the jurisdiction, we think that the assignee of a decree, who is made 
respondent in an appeal from it, and takes no step actively to support it, 
ought not be ordered to pay costs. A person who takes an assignment of 
a decree already made takes a completely legitimate security, and ought 
not, we think, as a rule, to be subjected thereby to liability for the costs of 
the litigation which led up to it, even though the defendant succeed in 
getting him made in invitum a party respondent. 

In tbe present case the assignee company have taken an active part 
in the appeal, though they have been brought upon the record against 
their consent. It is admitted that they may properly be ordered to pay 
the appellant’s costs of the appeal, but it is argued that they ought not to 
be ordered to pay the costs incurred in tho Court below. There is this 
difference between this case before us and that of an executor or trustee 
coming in and supporting tbe decree, that here the original plaintiff is 
still retained upon the record, and that tbe assignee company are only 
added as an additional security for costs already incurred or for those to 
be incurred in the appeal. We have felt great doubt upon the subject, but, 
on the whole, we think the defendant is not entitled, by bringing the 
assignee company upon the record against their will, to obtain an additional 
security for the costs which have been already incurred in the Division 
Court. The decree will, therefore, be drawn up making the Standard Oil 
Company liable only for the appellant’s costs of appeal and Ellis liable for 
the coats throughout. The costs of speaking to the minutes will be borne 
by the parties respectively. 

Attorneys for the appellants (defendants): — Messrs. Chalk, Walker 
and Smetham. 

Attorneys for the respondent (The Oil Company):— Messrs. Ardesar, 
Sormasji and Dinsha. 


1895 

SEP. 20, 

Original 

Civil. 

20 B. 167, 


fl) L.R. 8 Eq. (2) 20 Cb. D. 780 (785). (3) 28 Ch. 1). 53 (65). 

(4) 4 App. OaB. 733—6. (6) 16 Cb. D. 121. 
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[173] APPELLATE CIVIL. 

Before Mr, Justice Jardine and Mr. Jtistice Ranade. 


ViSNiLAL {Original Plaintiff), Appellant v. Parjaram {Original 
Defendant), Respondent* [llLh December, 1894.] 

Hindu lata—InheritanceSon's daughter—Qreat-grandson of a brother— Gottai^- 
sapinda — Bandhu. 

According to Hindu law, the daughter of a predeceased son of propositus is 
not a qoiraja-snpinda, and ip not entitled to inherit in preference to the great- 
grandson in the male line of a separated brother. 

[F., 24 B. 563 (582) ; R.. 11 Ind. Cas. 907 = 7 N.L.R. 116,] 

Second appeal from the decision of P. Khareghat, Assistant Judge 
of Broach, in appeal No. 63 of 1889. 

Suit for an injunebion directing the first defendant to pay annually 
to the plaintiffs and their heirs the sum of Bs. 17-8-10 as their share of 
the mazin2tiida7i hak paid by Government to the first defendant and for 
the arrears thereof for the years 1885-87. 

The plaint alleged that a mazmundari hak of Rs. 123-7-0 stood in the 
names of three persons, viz., Parjaram (defendant No. 1) and two others, 
and was duly paid each year ; that of this total amount the sum of 
Rs. 54-4-7 was received by Parjaram (defendant No. 1) and that in this 
latter sum the plaintiffs were sub-sharers, their share being Rs. 17-8-10 ; 
that this sub-share originally belonged to their grandfather Pranjivan 
Premeband, who received it annually from Parjaram (defendant No. 1) ; 
that after Pranjivan's death his widow Harkore received it until her 
death in 1877 ; that after her death her daughter Jivkore (plaintiffs’ 
mother) received it until 1884, and that on the 26th May, 1885, by a deed 
of gift of that date she gave it to the plaintiffs. They now sued to recover 
payment from Parjaram (defendant No. 1). 

The defendant {inter alia) denied the plaintiffs had right to the 
hak in question, and contended that he was a nearer heir of Premchand 
than the plaintiffs or their mother Jivkore. The following table shows the 
relationship of the parties: — 


Premchand 

I 

Praojivan m. Harkore 

I 

Jivkore 

I 


Flaiatifis 


Ramcbandra 

I 

Ron 

I 

Grandson 

I • 

Parjaram {defendant No. 1) 


• ‘nslaoce and the lower appellate Court 

rejected the plaintiffs claim, holding that the defendant was a gotraja- 

sapinda of Premchand and as such entitled to succeed in preference to 

Jivkore, who as daughter of a predeceased son ranked as a bandhu of 
the propositus. 

Against this decision the plaintiffs preferred a second appeal to the 

• appellants.— We claim through Jivkore. Jivkore 

IS the nearest blood-relation of the propositus. She is the daughter of a 


• Second Appeal, No. 665 of 1892. 
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^redeoeaaed son of Premchand. She is, therefore, entitled to succeed in 
preference to the remoter kinsmen. She is a qotraja^sapinda and not a 
handhu as held by the lower Courts, The word gotraja means one born 
in the same family. The sister, though she passes by marriage into a 
diflferent gotra, still ranks as a gotraja’Sapinda according to the Vyavahara 
Mayukha, and succeeds immediately after the paternal grandmother on 
■jiGoount of her propinquity of relationship. On the same principle I con- 
tend that a son’s daughter would inherit as a gotraja-sapinda in preference 
to th& rexnoter gottaja-sapindas. Refers to Mandlik s Vyavabar Mayukha, 

p. 81 : West and Buhler’s Digest (3rd Ed.), p. 130: Lallubhai Bapubhai 
v, M/in kuimrhai (1) ; Kesserbai v. Valab Bdoji (2). In Yadnavalkya s 
filoka 175, the word ‘ daughter ’ includes grand-daughter. 

Ficcyi (with him M. M. Munshi), for respondent.— A son’s daughter 
is not in the list of heirs. The general rule is that females are excluded 
'from inheritance, unless they are specially named as heirs. A son s 
daughter is a bctjidhu — West and Biihler’s Digest, pp. 137, 496 ; Mayne s 
Hindu Law, p. 574 : see also Mohandas v. Krishnabai&j . 


1899 

DEO. 11. 


Apfbl- 

LATH 

Civil. 

20 B. 178» 


JUDGMENT, 


Jabdink, J. — It has been argued for the appellants that the reason- 
ing of the Vyavahara Mayukha in regard to the inclusion of sisters among 
■ gotraja-sapindas logicaMy includes the daughter of a son of a pro^o- 
Htus, although this daughter is not mentioned [175J as such in any 
of the sacred texts. We are, however, of opinion that this argument 
goes beyond the principles on which Lallubhai v. Mankuvarbatil) was 
decided ; see pp. 422 and 446 of the Report. We, therefore, confirm the 

decree with costs. 

Decree confirmed. 


20 B. 175. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


ShivhAM OhintAMAN {Original Plaintiff), Appellant v. 
SaRasvaTIBai iOnginal Defendant), Respondent. 

(3rd December, 1894.] 


Ezecudon^Veeree — Application for execution-’ Obctruclion Suit to remove obstruction 
under s. 331 of Civil Procedure Code UctXIVofmij-Fmlure ofsuchsu^t- 
Subsegueni opplication for execution of original decree^Lxmxtatwn Lxmitaixon Act 
{XV of 1877). sch. II, arte. 178, 179— Time occupied in suit under s. 331 not exclud- 
ed where such suit falls. 


Od the 7th March, 1889, a deoree-boWer presented a darhkast for execution of 
a decree which awarded him posaespion of certain iromoveable property. This 
darkhaet wee opposed by a third party, who was in possession of the property, 

The decree-holder thereupon applied to the Court to have the obstraotiou 
removed. This application was registered under e. 331 of the Code of Civil Proce- 
dure (Act XiV of 1883). as a suit between the deoree-bolder as plaintiff and the 
party who ofiered the obstruction aa a defendant. 

On the 33nd January, 1891. the decree-holder withdrew this latter suit. There- 
upon hia darkhast ol the 7th March, 1669. was struck oS the file. On the 12th 
November, 1693, be presented a second dharkkaet for execution. 


* Appeal No. 149 of 1894. 

(3) 4 B. 188 (199). (3) 5 B. 597, 


(1) 3 B. 888 (445), 


675 



20 Bom. 176 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1694 

Dec. 3. 

Appel- 

late 

Civil. 

20 B. 175. 


Held, that the second darkhast was barred by limitation. The decree-holder 
having failed to remove the obstruction under s* 331 of the Code of Civil Piooe* 
duro, the second darkhaU could not be treated as a continuance or revival of the- 
first. 

Kalyanhhai v. Ghana&ha'nilo.Ul) and Chintaman v. Bah'haitri[2) distinguished. 
[R.. 14 C.L.J. 6l0=lllnd. Cas. 48.] 

Appeal from the decision of Rao Bahadur N. N. Nanavati, Firafe 
Class Subordinate Judge of Pooua, in darkhast No. 655 of 1893. 

[176] On the 2nd December, 1888, the plaintiff obtained a decree 
against one Sarasvatibai for possession of certain immoveable property. 

On 7tb March, 1889, the plaintiff applied for execution of the decree; 
This application was opposed by the Nazir of the District Court, who was 
in possession of the property as a receiver. 

The plaintiff applied to the Court to have the obstruction removed. 

Thereupon the Nazir’s claim was registered under s. 331 of the Code 
of Civil Procedure (Act XIV of 1882) as a suit between the decree-holder 
as plaintiff and the Nazir as defendant. 

On the 22nd January, 1891, the decree-holder withdrew this latter 
suit, with liberty to bring a fresh suit. 

On the 24th January, 1891, the darkhast of the 7th March, 1889, th& 
proceedings on which bad in the meantime been kept in suspense, was 
struck off the 6Ie, on the ground that as the suit under s. 331 of the Code 
of Civil Procedure (Act XIV of 1882) had been withdrawn, the darkhast 
bad come to an end. 

On the 12th November, 1892, the plaintiff presented a fresh darkhast 
for execution. The plaintiff afterwards withdrew from this darkhast, with 
liberty to file a fresh darkhast. 

On the 2nd November, 1893, the plaintiff again applied for execution. 
This application was rejected by the Subordinate Judge as barred by 
limitation, on the ground that the second darkhast of the 12th November, 
1892, having been presented more than three years after the date of the 
first darkhast (7th March, 1889) was time-barred, and consequently the 
present darkhast was also barred by limitation. 

Against this decision the decree-holder appealed to the High Court. 

Shivram v. Bhandarkar, for appellant. — The second darkhast was a 
continuance of the first. The proceedings under the first darkhast had 
remained in suspense pending the suit under s. 331 of the Coda of Civil 
Procedure. When the decree-holder withdrew [177] that suit, he was 
not allowed to proceed with his darkhast. The Court struck it off the file; 
The decree-holder was, therefore, obliged to present a fresh darkhast. This 
darkhast should be treated as a continuation of the first. The proceedings 
taken in the suit under s. 331 of the Code of Civil Procedure were steps in 
aid of execution within the meaning of art. 179, cl. 4 of the Limitation Act. 
Refers to Becharam Dutia v. Abdul Wahed (3); Gohind Perskad v. Bung' 
Lai (4); Skurat Ghunder Sen v. Ahdool Khyr (5): Chandra Prodhan v. Gopi 
Mohun Shaha (6); Kallyanbhai v. Ghanashamlal(X)\ Chintaman v. Balshas~ 
tri (2) ; BamNarayan Bai v. BakhtuKuar (7) ; Tarachandv. KashinathiB);. 
Vellaya v. Jaganatha (9). At any rate, the later darkhast should be 
regarded as a revival of the first darkhast, and so art. 178 of Act XV of 
1877 would apply. 


(1) 5 B. 29. 

(4) 21 c. 23. 

(7) 16 A. 75. 
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JUDGMENT. 

[178] Jardine, J. — Od the 7th March, 1889, the plaintiff (now 
appellant) applied for execution of the decree against the property. The 
Nazir as receiver of an estate objected to give possession ; and on the 8th 
April, 1889, the plaintiff applied to the Court to reoaove the obstruction. 
Under s. 331 of the Code of Civil Procedure {Act XIV of 1882), the Nazir’s 
olaim was registered as if the decree-holder had sued. On the 22nd 
January, 1891, the plaintiff withdrew this suit, with liberty to bringa fresh 
suit. In this interval the proceedings on the ddrkhast of the 7th March, 
1889, had remained in suspense ; and on the 24th January, 1891, it was 
struck off, on the ground that, as the suit based on the Nazir’s claim had 
been withdrawn, the darkhast had coma to an end. On the 12lih Novem- 
ber, 1892, the plaintiff made a fresh darkhast. 

In the matter of appeal before us the question is, whether the 
Subordinate Judge was right in bolding that this second darkhast was 
barred by limitation — Urtnoda v. Sheikh Kootpan (2). Mr, Shivram has 
urged that it was presented within the periods allowed by arts. 178 and 
179 of sob. II of the Limitation Act. The cases cited nearly all bear upon 
art. 179, clause 4. He claims that the time occupied in the suit under 
8, 331 of the Code should be excluded ; or that the second darkhast should 
be treated as a revival of the first, as in Kalyanbhai v. Ghanashamlal (5), 
'Chandra Prodhan v. Gopi (6), Chintaman v. Balshastri (7), which last case 
is relied upon as being similar to the present. 

With regard to these and other cited authorities, we must remark that 
they apply to proceedings in execution, held in suspense pending other 
proceedings, such as suits under s. 331, until the decree-holder has 
succeeded in removing the obstacle. None has been shown where when 
the decree-holder has not succeeded, hut failed to remove it, the second 
darkhast has been treated as a revival or legal continuance of the first. 
‘We*mns6 make this distinction, which is made also in Bagunandun v. 
Bhugoo (8). 

[179] It is unneoessary to consider whether in no oiroumstances 
the time taken up by an unsuccessful suit should be deducted or the- 


N. G. Chandavarkar, for respondent. — The second darkhast having 
been presented more than three years after the date of the first, was 
eleariy time-barred, and so no right to revive the first dc^rkhast was left. 
What was the legal effect of the suit under s. 331 of the Code of Civil Pro- 
cedure ? If the decree-holder had succeeded in removing the Nazir’s 
obstruction, then, no doubt, the time occupied in that suit would have been 
excluded. But the obstruction was not removed. The withdrawal of the 
suit filed under s. 331 left matteis precisely where they were before that 
suit. The Nazir held as a trustee for the rightful owner. The latter can, 
therefore, take advantage of the Nazir’s proceedings — Sanganahasaga 
V. Nagalingaya (l). The cases cited show that the proceedings under the 
^rst darkhast can go on only if the obstruction is removed. Here it was 
not. The cases, therefore, do not apply. I rely on XJnnoda Persad Boy v. 
Sheikh Kootpan Ally (2); Nilmoney Singh v. Ramjeebun (3); Krishnaji v. 
Anandrao (’4). 


(1) P.J. <1878). 178. 
<4) 7 B. 298. 

47) 16 B. 394. 


(3) 8 C. 618. 
(6) 6 B. 29. 
(8) 17 0. 266. 
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subsequent second darkkast treated as a revival* The suit in the present 
case having been withdrawn by the plaintiff, the assignee of the decree- 
holder, cannot be treated as a step-in-aid of the execution. We confirm; 
the decree with costs. 

I 

Decree confirmed. 


ao B. no. 


20 B. 179. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


Dwabkanath Appaji (Original Plaintiff), Appellant v. Anandrao 
Ramchandra (Original Defendant), Respondent.*' 

[18th December, 1694:.] 

Limitniion Act (X'[r o1 "iQH), art. 110, cl. 4 — Step-in aid o/ execution''— Payment of 
deficient Court fee — Execution of decree. 

An application for execution of adecreewas presented on 17tli July, 1890. A 
notice under 8. 248 of the Cede of Civil Procedure (ActXlVof 1882), waa issued- 
on 18tb July. 1890. Tbe process feo for service of the notice being deficient, tbe 
decree-holder paid tbe deficiency on 29th August, 1890. On tbe 22nd Augua|), 
1693, tbe decree-holder presented a fresh application for execution. 

Held, that the second application for execution was time barred. The payment 
of tbe additional Court fee was not a Btep*in-aid of execution of a decree with> 
in tbe meaning of cl. 4, art. 179 of scb. II of tbe Limitation Act (XV of 1877). 

[R., 22 A. 358 = 20 A.W.N. 100 ; 22 B. 722 (726) ; 20 A.W.N. 88 ; D.. 13 C.W N. 521 = 

1 Ind. Cas. 341. j 

Second appeal from the decision of H. F. Aston, District Judge- 
of Tbaca, in appeal No. 367 of 1893. 

Tbe plaintiff having obtained a decree, applied for execution on 17fch 
July, 1890. Thereupon a notice was issued under s. 248 of the Code of 
Civil Procedure (Act XIV of 1882) on the 18th July, 1890. A process feo 
of annas 8, instead of Rs. 2, was levied by mistake on tbe notice in 
question in the first instance. When tbe mistake was found out, the 
decree-holders were required by the Court to make good the deficiency^ 
Tbe deficient Court fee was paid on 29th August, 1890, but tbe notice 
under s. 248 of the Code of Civil Procedure had already been issued and* 
served on tbe judgment-debtor. 

[ 180 ] On the 22nd August, 1893, tbe decree-holders presented a 
darkkast for execution. This darkhost was rejected by the Sub- 
ordinate Judge, on the ground that it was barred by limitation. 

This order of rejection was confirmed, on appeal, by the District 
Judge, whose judgment was as follows : 

“ I agree with the view taken by tbe Subordinate Judge that a mere- 

compliance with the Court’s demand for the deficiency in a Court-fee on' 

a notice already issued under an application for execution is not an 

application in accordance with law to the proper Court to take some^- 

step-in-aid of execution, and that such a compliance does not come 

within the description of the application referred to and contemplated in;- 

the above quoted cl. (4 of art. 179 of scb. II of the Limitation Act, XV 
of 1877).” 

• Second Appeal No. 401 pf 3894. 
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AgaiDsti this deoision t»he decree-holders appealed to the High Court. 

Daji A.baji Khare, for appellant. 

T. R, Eotwalt for respondent. 

JUDGMENT. 

Jardine, J. — After the executing Court had on the application of 
the decree- holder taken a atep-in-aid, vts., the issuaof a notice under s. 248 
of the Code of Civil Procedure, the Court ordered him to pay up some 
deficiency in the Court fee therefor. It is contended that the District 
Judge ought to have held that this payment saved limitation under art. 179, 
cl. 4, of the Limitation Act of 1877. The ease of Bhoma v. Kamaji (1) 
is relied upon ; but there is nothing in that case to show that the 
payment was made after the application to the Court and the step taken 
by it. On the present facts it does not appf^ar that any application for 
execution, or to take a step-in-aid, was made when the additional Court 
fee was paid. The words of cl. 4, therefore, do not save the limitation — 
Vellaya v. Jaganatha (2). Badha Prosad v. Sundar Lull (3) is of a 
contrary tenor, but the reported judgment does not notice all the words 
of the clause. That case appears also incoosis^^ent with Rajkutnar Banerji 
V. Rajlakhi Rabi (4). We concur with the District Judge in his decree 
rejecting the darkhast as time-barred, and conBrm the decree with costs. 

Order confirmed. 
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[181] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 

Maharana Shri FaTESANGJI JaSVATSANGJI {Original Defendant), 
Appellant V. Kuvar HaKISAngji Fatesangji {Original Plaintiff), 

Respondent.^ [20rrh December, 1894.] 

MolfiBalam Giiasias— Cwsfowt—Hiadu to MQhome'ictnisni'^RetBntion of Bindu 

law and usages— Maintenance — Rights of junior members of a Tkakor’s family 
to maintenance out of an estate of the nature of an impartable taj Limitation. 

The Hiodu law of ioberitaDce and eucceesion applies to Molesalam Oirasias who 
were originally Rajput Hindus, but were subs'?queutly oonverted to Mahomeda- 
Dism. 

The plaiocifi was the second son of the defecdant, who was tbeThakor of 
Amod, a talukdari estate ol the nature of an impartible ro; or principality. The 
plaintifi's family belonged to the community ol Molesalam Girasias, Plaintiff 
alleged that according to a lanaily usage be as a junior member of the family 
was entitled to receive maintenance from his father, who was the holder of the 
gadi. The estate was under the managtmeot of the Talukdari Settlement 
Officer from 1878 to 1888, during which period that officer granted the plaintiff 
an allowance in lien ol maiDtenance without any objeoiion on the defendant’s 
part. On the let Augnet, 1868, the estate was reetored to the defendant, who 
stopped the allowance. The plaintiff thereupon sued in 1891 to recover from 
the defendant arrears of maintenance for two years and eleven months at Rs. 200 
a month. 

Hefd. the plaintiff was entitled to recover, and that the claim was not time- 
barred. 


(1) P. J. (1684), dll. 



* Appeal No. 189 of 1892. 

(9) 7 M. SOT. (3) 9 0. 644. (4) 12 O. 441, 
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Appeal from the decision of Khan Bahadur M. N. Nanavafci, First 
Class Subordinate Judge of Surat, in suit No. 151: of 1891. 

Suit for arrears of maintenance. 

The plaintiff was the second son of the Thakor of Amod, which was 
a large talukdari estate of the nature of an impartible raj or principality. 

The plaintiff’s family belonged to the community of the Molesalam 
Girasias, who were Rajput Hindus converted to Mahomedanism several 
centuries ago. 

The plaintiff alleged that the Molesalam Girasias were governed by 
the Hindu law in matters of inheritance and succession, that the Amod 
estate was of the nature of an impartible raj [l82] or principality, and 
that according to a long-established family usage ha as a junior member of 
the family was entitled to receive from his father (the defendant), who 
was the holder of the gadi, an allowance in lieu of maintenance suitable to 
his rank and station in life ; that he bad been in receipt of such allowance 
from 1878 to 1888 during the period the Talukdari Settlement Officer was 
in management of the estate ; that on the 1st August, 1888, the estate was 
restored to his father the defendant, who refused to allow him any 
maintenance. 

The plaintiff thereupon filed the present suit in 1891 to recover from 
his father Rs. 7,000 on account of arrears of maintenance for two years 
and eleven months at the rate of Rs. 200 a month. He also claimed a 
sum of Rs. 575 on account of the birth ceremonies of his sons, and the 
funeral rites of his deceased wife. 

The defendant pleaded {inter alia) that the estate was his self-acquired 
property ; that there was no custom in his family securing maintenance to 
the younger sons of the Thakor of Amod ; that the plaintiff was not 
entitled to claim maintenance from him simply because the Talukdari 
Settlement Officer had allowed him maintenance ; and, lastly, that the 
claim was time-barred. 

The Subordinate Judge held that the estate was ancestral ; that the 
parties were governed by the Hindu law of inheritance, modified by the 
ancient customs of the Molesalam Girasias ; that the younger sons of the 
Thakor of Amod were by family usage entitled to maintenance ; that the 
plaintiff's claim was not barred by limitation ; that the estate was 
worth Rs. 50,000 a year, and that the plaintiff was entitled to recover 
maintenance at the rate of Rs. 200 a month. 

The Subordinate Judge accordingly passed a decree awarding the 

plaintiff Rs. 7,000 on account of arrears of maintenance, but rejected 
the rest of his claim. 

Against this decision the defendant appealed to the High Court. 

Rao Saheb Vasudev Jagannath Kirtikar, for appellant. 

Lang, Advocate-General {with him Gokaldas Kahandas), for respond- 
ent. 

[183] The following authorities were referred to in argument. — 
Jowala Buk^ v. Dharum Singh (1) ; Abraham v. Ahrahami^) ; Uaj 
Bahadur w. Bishen Dayal{Z) ; Himmatsing v. Ganpatsing (4) ; Shib Singh 
V. Sita Bam (5) ; Shivram Dinkar v. The Secretary of State for India (6) ; 


(2) 9M.I.A. 195. 
(6) 13 A. 76, 


(1) lOM.I.A. 511. 
(4) 12B.H.C.R. 94. 




(3) 4 A. 343. 
(6) 11 B. 222. 
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Th& EaU India Company v. Odiiohurn Paul (1) ; 2 Caqapball a Gazetteer, 
378 ; 1 Forbes Ras Mala, 343. 


JUDGMENT, 


RaNADE, J. — This is a maintenaDca suit brought by the respondent 
(original plaintiff) against his father, the appellant, who is the Maharana 
Thakor of Amod, a large talukdari estate in the Broach District. The 
admitted facta of the case are that plaintiff is the second son of the 
defendant, and the family belongs to the community of Molesalam 
Oirasias, who were originally Rajput Hindus, but became Mahomedans 
some centuries ago. The plaintiff’s case is that the Molesalam Girasias 
follow the Hindu law and custom in matters of inheritance and partition, 
and that as the estate in impartible, he, as a second son of the defendant, 
is entitled by ancient family custom to receive ihhoraki poshakt) main- 
tenance suitable to defendant’s rank and means, and also to receive 
special contributions on occasions of death and birth ceremonies in his 


The plaint stated that during the time that the estate was under the 
management of the Talukdari Settlement OfScer. plaintiff used to receive 
an aUowance, at first of Rs. 50. and afterwards of Rs. 100, a month from 
that officer. That allowance was discontinued by defe^^dant when the 
estate was restored into his possession on the Isb August, 18»o. -the 
income of the estate was stated to be about Rs. 80,000 a year. Flaintm 

accordingly claimed arrears of maintenance for thirty-five months from 

Ist August, 1888, besides Rs. 575 on account of the Bismtllah,i. e., birth 
ceremonies of bis two eons, and the funeral rites of his deceased wife. 


Among other defences, which it is not necessary to notice here, as 
they were not pressed in argument in the appeal before us, defendant urged 
(1) that the estate, though ancestral, had been lost to the family, and 
had been acquired by the defendant after [184] forty years of litigation ; 
<2) that bhe2 net yield of the estate was only Rs 41,000 a year , 
(3) that there was no family custom securing maintenance and contribu- 
tions for birth and death ceremonies as of right to the younger sons of the 
Thakor of Amod. and that only the eldest son was entitled to have 
of about Rs. 1.000 or 1,500 per year ; (4) the fact that the talukdari 
Settlement Officer allowed maintenance to plaintiff did not confer any 

right on pUintiff to claim maintenance from . 

plaintifif had other sources of income which yielded him Rs. 3,800 a year 

besides his income from service as police inspector . (6) 

was onlya subsiatenoe allowance, and plaintiff could not claim 
Rs. 200 a month on that account, simply because he was the second son 
of defendant, and the estate was considerable ; (7) and, lastly, it was 

orged that plaintiff’s claim was time-barred. u j 

The lower Court held (1) that plaintiff’s claim was not t^me-barred ; 
(2) that the estate was ancestral, and not self-acquired ; (3) that the net 
income of the estate was Rs. 60,000 ; (4) that the Hindu law, modified by 
the ancient custom of the Molesalams, governed the parties, and that the 
special custom aet up by the defendant was not proved ; (5) that defend- 
ftot's allegations as regards olaintiff’s other income were not proved, and 
that plaintiff was entitled to claim maintenance, but not the other 
oontingent expenses ; (6) and that plaintiff was entitled to the maintenance 
claimed. Plaintiff’s claim for Rs. 7,000 was accordingly awarded, and he 
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was allowed maintenance at the same rate from the date of the suit tiU 
the date of the decree. 

The defenaanfc appealed from this decree, and the chief points argued 
before us related to the question of limitation, the applicabilitv or other- 
wise of a modified Hindu law to the parties, and the adequacy of the 
maintenance awarded by the lower Court. The points for consideration are 
thus (1) whether plaintiff’s claim was time-barred ; (2) whether the parties 
were Roverned by a modified Hindu law ; (3) whether the maintenance 
awarded was fair and reasonable. The question of limitation can more 
cooveniently be considered after the question of the law applicable to 
the parties is disposed of. 

ri85] If plaintiff has no claim under the law which governs the 
parties to demand maintenance from the defendant, it is plain that th& 
mere payment of maintenance by the Talukdari Officer, or its dis- 
continuance by the defendant, would furnish no cause of action to the- 
plaintiff to bring his present suit. 

It was contended on appellant’s behalf that as the parties admittedly 
professed the Mahrmedan faith, the Mahomedan law governed them, 
unless ifc was satisfactorily established that there was any binding family 
or local custom which subjected them to any other law, and that the 
burden of proving such a custom lay heavily on the party who claimed 
^e benefit of the same— Abraham v. Abraham {!) ; Jowala Bukshy. 
Dharum Sinqh (2); Raj Bahadur v. Bishen Dayal (3). The general correct- 
ness of these propositions was not disputed by the respondent, but it was 
urged on his behalf, that as the community to which the parties belong 
were Rajputs, who were converted by force into Mahcmedanism. and who 
retained many of the Hindu customs and usages, among them the old law 
of inheritance, the present case fell within the class of the cases relating 
to similar communities, such as the Khojas and Kutchi Memons. in respect 
of whom their customs have been allowed to prevail over the Mahomedan 
law. Ic was to prove such a custom that the plaintiff filed numerous 
decisions of the Subordinate Courts confirmed in appeal, which judicially 
recognized the custom of the applicability of Hindu law to the Molesalam 
community. The lower Court has placed its chief reliance on these 
decisions, copies of which were filed as Exs. 43- 52. It is, however, of 
more consequence to note the express admission of the defendant in tbia 
connection Defendant admitted (Ex. 68). that the Mahomedan law did 
not govern bis community of Molesalams. to which he belonged, in matters 
of inheri^nce and maintenance. It is true be stated at the same time 
that the Hindu law also did not govern them. But there is not much 
force in this last contention, seeing that he admitted that, if a Molesalam 
father le.t behind him his widow, song, and daughters, the sons succeed- 

property, maintained the widow and the daughters till these 

widow K*i ^ ^ joint brother displaced the sonleas 

heir if th^ro * ^ ^ m the case of separation, the widow succeeded as 

FTindn Iq male issue. These rules are distinctively rules of 

defend recognized by Mahomedan law. Moreover. 

nano« “O^thly mainte- 

that after tffnTth Thakor in possession of thegadi to his sons, and 

f ft. younger sons obtained land as atia or 

is a r. f " ^"C«ee^ed to the gadi. This again 

is a rule of succession known to Hindu law in respect of impartible 


(2) 10 M.I.A. 611. 




(1) 9 M. I. A. 195. 


(3; 4 A. 343 (348). 
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rflj estates. These admissions must be read with the admitted facts that 
the names borne by the parties and their ancestors (Ess. 70, 54) are all 
Hindu names, and that defendant’s accounts show that, in hia family, the 
Hindu rate of homa is performed by. and dakshina given to Brahmins, and 
the goddesses Laksbmi and Sharada worshipped on Hivali and Dasara 
days (Exs. 115—121. 122—126). 

Next in order we have to consider the decisions and the authority of 
writers like Mr. Eorbes. Mr. Eorbes in his Ras Mala has given an 
account of the conversion of these Rajputs, and he states that while the 
Molesalams follow the Mabomedan practices of circumcision, mka, and 
burial, they yet worship certain Hindu gods, and have bhats to recite 
their pedigrees, and they follow the Hindu law and custom in matters of 
inheritance. The cases referred to in Exhibits 43 — 52 fully bear out these 
assertions. Exhibit 43 is a copy of a decision, passed so far back as 1865, 
in which the District Court remanded the case back specially for an 
inquiry into this question of the applicability of Hindu law to the Mole- 
salam parties, and both the Court of first instance and the District Court 
found this issue in the affirmative. Ex. 45 is a decision of the 
Subordinate Judge’s Court of Anklesvar. which goes fully into this 
question, and the decision arrived at was to the same effect. These two 
cases were also noticed and followed in a later decision of 1887 (Ex. 4b). 
and upheld in appeal here, Ex. 47. Exhibits 43, 52 relate to a case in 
which the present defendant was a party, and one of his female relations 
brought a suit for maintenance against him in 1865 That suit was 
disposed of on the same ground in the lower Courts, and their decision 
was upheld in special appeal by this Court. [187] Exhibits 49, 50, 51 
also relate to a suit between Molesalams in which the same point of the 
applicability of Hindu law was affiimed in all the Courts, In a more 
recent case decided by Division Bench of this Court, Bat Bam v. Bat 
Santok (1) (Ranade and Fulton, JJ.) a few months ago. th»s point was 
argued at some length, and the course of decisions noted above was 
followed, and it was held that the general Hindu law governed disputes 

about inheritance in this communir-y. ^ 

Under the general Hindu law toe person in possession of an ancestral 

impartible estate or raj is bound to provide maintenance for the younger 
branches of the family who cannot claim partition— v. Venka- 
taswara (2) ; Eimmatsing v. GanpatsivQ (3). The sons and daughters 
expressly come under this category. Plaintiff will thus have a right to 
claim maiDtenance, unless indeed, as the Molesalams are converted 
Hindus, defendant succeeded in establishing a particular custom to the 
ooDtraryi id whiob case the special custom, anti nob the general 
prevail — Bahimatbai v. Hirhai (4) ; Mahomed Sidick v. Eaji Ahmed .6). 
8o far from this being the case, it is admitted by the defendant, that the 
younger brothers have a claim to demand aida from their eldest brother 
when he succeeds to the gadi^ Ex. 95, though he denies the son s right to 
claim jivai from the father. Defendant himself has cited instances in 
hia own family when such aida settlement was made in favour nob only 
of younger brothers, but of younger sons also. Exhibits 80, 90, 91 show 
that a 80 D *9 claim for maioteoanoe was recognized by the Civil Courts in 
the case of the Thakor of Saroda. Exhibits 98, 113 are documents passed 
in 1861 by Abheysing to bis brother, the present defendant and his father^ 


(1) F. J. (1894) p. 3S0. (3) 13 M.I.A. 203. (8) 13 B. B. G. R. 94. 

(4) 8 B, 84. (5) 10 B. 1. 
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by which an allowance of Rs. 1,500 was fixed for Abheysing, Rs. 400 out 
of which were to be paid during defendant’s father’s lifetime, and the 
whole after defendant succeded to the gadi. Defendant has been himself 
paying not only to his eldest son, the Pafcwi Kuwar Ishvarsingh, 
but also to his other sons, both before and after the attachment was 
removed, certain sums annually for their private expenses, [ 188 ] 
Exs. 222, 211, 240. Taking all these circumstances into account, it 
cannot be maintained that any special custom derogatory of the general 
law has been established by which a Thakor in possession of an impartible 
ra;} is absolved from the obligation of providing maintenance ikhoraki 
poshaki, i.e., food and dress) to his second son. The lower Court, there- 
fore, very properly found this issue in plaintiff’s favour, and against the 
defendant. 


The plaintiff’s right to claim maintenance being thus established, the 
next question is, whether plaintiff’s present claim is time-barred. Defend- 
ant’s contention is that he refused plaintiff's demand in 1873 or 1876. 
The appellant’s counsel before us stated that the refusal was made in 
February, 1877, and that, counting from that time, the present suit brought 
in 1891 was time-barred. He also contended that the intervening attach- 
ment did not extend the period, and that the Talukdari Officer’s acts did 
not bind appellant. Plaintiff alleges that his claim was never refused, 
and that there were distinct admissions of the defendant of a much later 
date, and that he received maintenance from the Talukdari Settlement 
Officer from 1878 to 1887, and it was only in 1888 that this allowance 

was discontinued, from which period the suit was admitted within the 
time allowed by law. It is, therefore, necessary to examine the evidence 
to see how far defendant’s contention is made out. (His Lordship referred 
to the evidence at length and continued : — ) 

It is unnecessary to refer to the other exhibits. The correspondence 
shows clearly that defendant never objected to plaintiff’s claim for mainten- 
ance. His objections were confined solely to the amount, offering first to 
settle Rs. 150, and then Rs. 400 a year. As late as 1887, defendant 
asked an increase of his own allowance and those of all sons by Rs. 25 
for each of the sons, Ex. 72. Defendant certainly objected to settle lands 
on plaintiff during his lifetime, but he so far recognized plaintiff’s claim as 
^ express hia readiness to settle at first lands yielding an income of 
Rs. l.oOO, and next an income of Rs. 2.400. to come into effect after his 
own death. This latter question of atdais not now before us. and it is only 
necessary to refer to it here for satisfying ourselves that, according to 
defendant plaintiff has a right after his death to have an income from 
land of [189] Rs. 2,400 a year. It furnishes a measure of the fairness or 
otherwise of the maintenance settled by the lower Court during defendant’s 
lifetime. That Court has properly given weight to the rank of the 
defendant, and plaintiff s near relationship on the one hand, and the 
circumstances of the family on the other. 


^^63^100 of limitation does not, therefore, arise in this case for the 

bas been no formal and final refusal on defendant's 

ohlicjatin*^ ^ 1888. The claim being recognized as an 

oni'c ^ r defendant, the Talukdari Officer simply stood in defend- 

Rs t*^at allowance to 

Wnra fL f ^ bad never refused plaintiff’s claim either 

^f^Mi management by the Talukdari Officer, 

or wnile it was under such management. 
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The last issue in appeal relates to the adequacy of the amount. The 
estate admittedly yields a net income of Rs. 41,000. Its gross income 
appears, from Exs. 223. 226, 229. 233. 272, 241, 244. to be Rs. 67.000 a 
year. There are no debts now, and the ineoma is rising. Defendant 
himself fixed plaintiff’s aida after his death at Rs. 200 per month or 
Es. 2,400 per year. Ex. 211, That amount, therefore, cannot be said to 
be unreasonably high during defendant’s lifetime. The fact that plainfcin 
is employed in the Police Department cannot detract from the merits of 

plaintiff’s claim as the Thakor’s son. 

On the whole, therefore, the lower Court’s decision appears to be 

correct, and we dismiss the appeal, and confirm the decree with costs on 

appellant. 

Decree confirmed. 


20 B. 190. 

[ 190 ] APPELLATE CIVIL. 

Before Sir Charles Sargeyit, Kt.. Chief Justice, and Mr, Justice Fulton, 


4 

Abdul Kadir and others {Original Plaintiffs), Appellants v, 

{Original Defendant) , Opponent* [8th January, 1895.J 

Begulation 11 of 1827, s. 21-“ Caste’’'— Caste question— Contribution to 

^ Arrangement between members of the caste for the purpose of paying off the debts of 

the caste — Hindus — Mahomedans. 

The term “caste” in a. 21 of Reg. II of 1827 (1) is not necessarily oonfined to 
Hindue, but comprises any well defined native community governed for certain 
internal purposes by its own rules and regulstione. . 

An agreement embodying an arrangement come to between merabere of tha 
caste for the purpose of paying off the debts of the caste, out of certain contribu- 
tions to the caste funds, involves a caste question. 

tR„ 26 B. 174 (188) ; 31 B. 366 (371) =9 Bnm. L.R. 451.] 


Application under the extraordinary jurisdiction (s. 622 of 
Procedure Code, Act XIV of 1882) against the decision of Rao Saheb 
P. B. Joshi, Subordinate Judge of Rajapur, in a smaU cause suit. 

The plaintiffs sued to recover Rs. 10 from defendant Dharma valad 
GulamLambe under the following circumstances: 

The plaintiffs alleged that they and the defendant were residents of 
Madhil Mohola (street) at Rajapur ; that the defendant and other people of 
fchemohola executed an agreement on the 18th November, 1885, whereby 
the plaintiffs were appointed adhikari (headmen) of the jamat (caste;, and 
as such were authorized to recover rupees seven on account of gav^jevan 
(feeding the villagers) for each marriage when the bride and the bridegroom 


* Application No. 85 of 1994 under extraordinary jurisdiction. 

(1) flection 21, Reg. U of 1827:— _ , 

First.— (The juriadiotioo of Civil Courts shall extend to the cognisance of all original 
BQits^nd complMDte between oefciyee wd others tnot Brilisb^borD subjeote) respeoting 
the right to moveable or immoveable property, rents. Government revenues, debts, con- 
tracts, marriage, succeesioD, damages for injories and generally of all suits and oom» 
plaints of a civil nature), it being understood that no interference on the part of tha 
Oonrt in caste qoestions is hereby warranted beyond the admission and trial of any suit 
instituted for the recovery of damages on account of an alleged iojnry to the caste and. 
oharaoter of the arising from some illegal act or unjustifiable conduct of the 

other patty. 
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were from their mohola, and rupees ten from the [191] person at whose 
house the marriage took place when the bridegroom was from a different 
locality ; that the defendant having given his daughter in marriage to a 
bridegroom from a different place became liable to pay rupees ten, and 
that the defendant declined to pay that amount though called upon to 
do so. 

The following is an extract from the agreement : — 

“ We have apnointed you two persons to be the headmen in connec- 
tion with the business and affairs of the community. As to that it has 
been the practice among us from former times to take certain amounts as 
on account of village (caste) dinner on occasions of the marriages of giris 
in our said street Particulars thereof are as follow : — 

“7. If the bridegroom and the bride be residing in our street, the 
amount to be paid to the community on account of caste dinner in that 
behalf is rupees seven. 

“ 10. If a bridegroom comes from another street or from another 
village to marry a bride living in our street, the amount which he is to be 
caused to pay to the community on account of caste dinner is rupees ten, 

" In this manner it being the practice from former times to this day 
to take the amounts on account of caste dinner, we have taken the same 
as mentioned above. In the same wav, you are to receive the amounts as 
stated in the above agreement, when marriages take place at the house of 
any member of our community. And if any one of our community should 
raise any objection to pay tbe amount on accouut of caste dinner fis stated 
above, the said amount should be recovered from him by taking legal 
steps. In the event of marriage taking place at the house of any one of 
us in our street according to tbe above agreement, we will pay you the 
amount as stated above. You are to receive tbe said amount and pay tbe 
same to Bapu valad Baba Malim Vagu, inhabitant of Kajapur, and take 
an acknowledgment from him. Our community owe to the said Malim 
* * about HfS. 300 on account of a decree, dated 23rd June, in 

suit No. 278 of 1877, and Rs. 400 received in cash on the 16tb November 
1885. On account of this amount you are to pay the said Malim tbe 
amount of the above income and render an account thereof to us (members 
of) the community every year. We have given this agreement in writing 
of our own free will and pleasure.” 

The defendant pleaded {htter alia) that tbe suit involved a caste ques- 
tion, and was, therefore, not maintainable in a Civil Court. 

The Subordinate Judge held that the question at issue was a caste 
question, and dismissed the suit. 

The plaintiff applied to the High Court under its extraordinary juris- 
diction, urging that the Judge erred in law in holding the claim to be a 
caste question. A rule nisi was issued to the defendant to show cause 
why the decision of the Judge should not be set aside. 

[192] Narayan G. Ghandavurlcar appeared for the applicants (plaint- 
iffs) in support of the rule.— The Judge was wrong in dismissing the suit 
on the ground that it involved a caste question. Our suit was based upon 
the agreement executed to us by the defendant and other members of* the 
community; therefore the objection of caste question cannot arise in the 
case. Even supposing that the case does involve that point, still the 
parties being Mahomedans, s. 21, Chap. II, of Reg. II of 1827 has no 
application to the present case — Sayad Hashim Sakeb v. Huseinska (1). 


(1) 13 B. 429. 
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Macpherson with Ghanasham N. Nadicarni appeared for the opponent 
(defendant) to show cause. — He relied on s. 21, Chapter II, of Heg. 
II of 1827 ; Dodhusa v. Khemchandil) ; Razee Shaik Mohinoodeen v. 
■Usmalji Momudjee (2) . 

JUDGMENT. 

Sargent, 0. J. — We think that the term “ caste” in Reg. II of 1827 
is nob necessarily confined to Hindus, but comprises any well defined native 
community governed for certain internal purposes by its own rules and 
■regulations ; and that the agreement referred to in the plaint simply 
-embodies an arrangement come to between members of the caste for the 
purpose of paying oli the debts of the caste out of certain contributions to 
the caste funds, and as such involves a caste question. We must, there- 
fore, discharge the rule with costs. 
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Buie discharged. 


20 B. 193. 

[193] CRIMINAL REFERENCE. 

Before Mr. Justice Jardine and Mr. Justice Banade. 

Queen-Empress y. Parashram Yeshvant.* 

tlObh January, 1895.] 

Indian Penal Code {Act XLV of 1860), 292 and 293— “06scene,” meaning of the 

word. 

In interpretiog Ihe word “ obsence ” in ss. 292 and 293 of the Indian Penal 
Code, the Courbs may rightly follow Reg. v- Hicklin (3) where Lord Cockbutn, 
G.J., says : I think the test of obscenity is this, whether (be tendency of the 
matter charged as obscenity is to deprave and corrupt those whose minds are 
open to such immoral influences, and into whose bands a publicaiion of this sort 
may fall." 

Whether a publication is obscene, is a question of fact. 

IP., 82 C. 247 (248)*2 Cr.L.J. 201 ; 39 0. 377 = 16 C.L.J. 151 = 13 Or. L J. 177 = 13 
lDd,Oa8.993; R., 28 A. lOO (102) = 25 A.W.N. 203= 2 Or. LJ.520.3 

This was a reference by G. Jacob, Sessions .fudge of Poona, under 
B. 4-38 of the Code of Criminal Procedure (Act X of 1882). 

The accused was charged under s 293 of the Indian Penal Code with 
having in his possession certain obscene pictures for the purpose of sale. 

Mr. Plunkett, the trying Magistrate, found that “ the pictures were 
decidedly obscene and indecent.” He, therefore, convicted the accused 
and sentenced him to pay a fine of Rs. 10. 

The accused applied to the Sessions Court for revision of the Magis- 
trate's proceedings, contending that the pictures were not obscene. 

The Sessions Judge thereupon made a reference to the High Court 
-on the following grounds : — 

I am of opinion, however, that the Magistrate was wrong in holding 
the piotures to be obscene within the meaning of the exception. There 
four pictures. The pictures are oi female figures partly, and in onooase 


* Oriminal Beferenoe, Ko. 162 of 1694. 

(1) P . J. (1889), p. 877. (2) Morris' Selected Deoistons, Vol. IV d 48 

(8) L.B. 8 Q.B. 860. » » , p. 
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entirely, naked, but in the latter case a somewhat strained attempt at 
conventional decency has been observed. I have not given a more fuU 
description, as I forward herewith copies of the four pictures for inspection. 

The pictures are not, I think, such ‘ as to deprave and corrupt 
those whose minds are open to such immoral influences, or [194] that 
their primary and palpable result would be to excite to lust’ (see Mayne’s 
Notes under s. 292 of the Indian Penal Code). The Magistrate’s finding 
that the pictures are obscene, cannot, I think, be accepted as final, as he 
has given no reasons for it. It would be, I think, well if there should be 
an authoritative decision on this point if the Magistrate’s opinion be 
deemed correct, as it would seem, from the documents now tendered by 
the applicant, that such pictures are passed without objection through the 
Custom Oflice. 

" The effect of the Magistrate’s decision would be that even partial- 
nudity is obscenity, for be makes no distinction between the different 
pictures. There is nothing objectionable in attitude or gesture, apart from 
the mere fact of nudity or partial nudity. 

I am of opinion that the Magistrate’s decision should be reversed 
and that the fine be refunded.” 

There was no appearance either for the Crown or for the accused. 


JUDGMENT. 


Jardine, J. : — The trying Magistrate found that “the pictures were 
decidedly obscene and indecent.” and convicted and fined the accused under 
s. 293 of the Indian Penal Code. The accused moved the Sessions Judge 
to refer the case to this Court. The learned Judge thinks tbe judgment 
defective as not stating reasons, and wrong in fact, as in his opinion the 
primary and palpable result of the pictures is not to deprave or corrupt or 
excite to lust. 

We are of opinion that in the interpretation of the word “ obscene ” 
in ss. 292 and 293 the Courts may rightly follow Reg. v. Ricklin (1) which- 
was approved by the Court of Common Pleas in Steel v. Brannan (2). It 
was followed in Empress v. Indarman (3). Lord Cookburn, C. J., said in 
Beg. v. Hicklin, p. 371 : “ I think the test of obscenity is this, whether 
tbe tendency of tbe matter charged as obscenity is to deprave and corrupt 
those whose minds are open to such immoral influences, and into whoso 
hands a publication of this sort may fall. Now, with regard to this work, 
it is quite certain that it would suggest to tbe minds of the [195] young 
of either sex, or even to persons of more advanced years, thoughts of a 
most impure and libidinous character." The Court below had found the 
book to be, “ by reason of the obscene matter in it, calculated to produce a 
pernicious effect in depraving and debauching the minds of the persons 
into whose bands it might come.” 

Tbe Sessions Judge remarks that the effect of the Magistrate’s deci- 
sion would be that even a partial nudity in a picture is obscenity, for he 
makes no distinction between the different pictures. If the conviction 
related only to the half-draped pictures entitled Danube and Lorely, we 
might use our powers of revision, following the opinion expressed by Mr; 
Mayne in his Commentary on s. 292, as we do not think they are of such 
a sort as excite to sensual feelings. The other two pictures, which are 
naked women, are so drawn and coloured as to make it a question, in our 


(2) L.R. 3 Q. B. 360. 


(2) L.R. 7 0. P. 261. 
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(3) 3 A. 837 (8A3). / 
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dpinion, for the trying Court whether or not they come within the mis- 1895 
ohief at which 9 . 293 explained by the decisions quoted above is intended Jan. lO. 
to strike. Now, the Magistrate has found that they are “indecent," and p 
we presume that this is the reason why be held them to be obscene. It CRIMINAL 
was onen to the accused at the trial to show by argument and evidence Refer- 
that the effect of these two pictures is not necessarily to deprave or de- enoe. 
bauch, or that they are artistic or conventional or otherwise not polluting 
to the morals of the public. We are of opinion that there are no sufficient ^0 B. 1B3. 
grounds for interfering with the decision of the Magistrate, to whom the 
law leaves the question of obscenity which is very much one of fact. 

We, therefore, return the record and proceedings. 


20 B. 196. 

[196] APPELLATE CIVIL. 

B^ore Sir Charles Sargent, KL, Chief Justice, and Mr. Justice Fulton. 

' ParshotaM Bhaishankar and another {Original Plainti^s), 
Avpellantsv. Bxj-iS.M. Zunjar and others (Original Defendants), 

Bespondents.* [lObb Jautary, 1895 ] 

Practice^ Procedure— Suit for ejectment turned into a redemption suit. 

A Court can in discretion pass a decree foe redempdon in a case in which 
the plaintifis have sued in ejectment. 

Nilakant v. Suresh Chunder (1|, referred to and followed, 

[P. 4 O.C. 257 (260) : Appl.. 28 B. 153 (161) =5 Bom. L.R. 892; Rcl. on.. 18 Ind. Cas. 
457 ; R., 35 B. 507 = 13 Bom. L.R. 895 = 12 Ind. Cas, 387 ; 6 Ind. Cas. 997 = 13 
O.C. 120 : Expl. & D., 5 G.L.J. 527.] 

Second appeal from the decision of John Fitz Maurice. Assistant 
Judge of Ahmedabad, confirming Che decree of Rao Saheb B. Y. Gupte, 
Subordinate Judge of Umreth. 

The plaintiffs brought this suit in 1892 to recover certain land from 
the defendants, alleging that they had bought it in 1891 from one Parsho- 
tam Tiiladhar, who bad purchased it in the year 1880 in execution of a 
decree against the father of defendant No. 1. 

Dafandant No. 1 answered that his father had mortgaged the land to 
defendants Nos. 2 and 3. 

Defendants Nos. 2 and 3 answered {inter alia) that they were mort- 
gagees in possession, and that the plaintiffs were bound to pay to them 
MO amount due under their mortgage before they (plaintiffs) could racovqr 

pOBsession. 

At the hearing the plaintiffs’ pleader while stating his clients case 
stated that the plaintiffs were willing to pay the amount properly due to 
defendants Nos. 2 and 3 on their mortgage. 

The Subordinate Judge found that the sale to the plaintiffs was proved; 
that the mortgage relied on by defendants Nos. 2 and 3 was proved ; and 
he held that the plaintiffs must bring a redemption suit before they could 
be allowed to obtain possession of the land in dispute. He, therefore, 
rejected the claim. 


) '* Baeond Appeal No. 466 ol 1893. 

- J (1) P.J. (1882), 21. 
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On appeal by the plaintiffs the Judge confirmed the decree, holding 
that as the plaintiffs had not amended their plaint by adding a prayer for 
redemption, they could not be allowed to [197] redeem now against the 
consent of defendants Nos. 2 and 3, bub must be referred to a fresh suit. 

The plaintiffs preferred a second appeal. 

Gokaldas K. Parekk, for the appellants (plaintiffs). — The Judge has 
fallen into an error in supposing that the defendants did not consent to 
our redeeming the land. Their written statement clearly shows that they 
were willing to allow redemption in this suit. Further on. pleader also 
stated, at the hearing, that we were willing to redeem. The question of 
mortgage was considered, and the mortgage was held proved. Therefore, 
it was wrong not to allow redemption simply on the ground that the suit 
was one in ejectment and not for redemption— Balaji v. Narayan 
Krishna (1) ; Mansukh Pitambar v. Tarbhovan Parskotam (2) ; Nilakant 
Banerji v. Suresh Chunder Malik (3). 

Chimanlal H. Setalvad, for the respondents (defendants). — The plaint- 
iffs having brought a suit in ejectment, it was rightly dismissed. In an 
ejectment suit, a plaintiff cannot be allowed to redeem — Chandu v. 
Kombi (4). We did not say in our written statement that we were willing 
to allow redemption in the suit. We merely contended that the plaintiffs 

were not entitled to bring a suit for possession before the redemption of 
our mortgage. 


JUDGMENT. 

Sargent, C. J. — It would be difficult after the decree passed by the 
Privy Council in Nilakant v. Suresh Chunder (3) to hold that the Court 
cannot in its discretion pass a decree for redemption in a case in which 
the plaintiffs have sued in ejectment. In the present ease the passage in 
the written statement, in which the defendants virtually admit they are 
ready to be redeemed, taken in connection with the statement of the plaint- 
iffs pleader at the hearing that his clients were ready to redeem, was 
virtually equivalent to an alternative case being made at the hearing, if not 
m the pleadings. As the Courts below were both under the impression that 
a decree for redemption could nob be made, aod exercised no discretion in 
the matter, we may, on second appeal, exercise that discretion in favour of 
t^he plaintiffs. We must, flQS] therefore, reverse the decrees, and send 
back the case for the Court to pass a redemption decree after ascertaining 
what (if any) amount may be found due on the defendants’ mortgage or 
mortgages to which tbe plaintiffs may be subject. The parties to pay 
their own costs in this Court and in the lower Court of appeal Defend- 
ants Nos. 2 and 3 to have their costs in the Court of the Subordinate 
Judge. 

Decree reversed and case sent bach 



(1) 12 I.A. 171. 

(3) P.J. (1882), 21. 


(2) P.J. (1882), 213, 
(4) 9 M. 208, 
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APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt., Chief Justice^ and Mr. Justice Bulton. 

SAr>ASHlV Ganpatrao, a minor {Original Plaintiff), Decree-kolder v. 
ViTTHALDAS Nanchand {Origmal Defendant), Judgment-debtor.* 

[17th January, 1895.] 


1695 

Jan. 17, 
Appbl- 

liATE 

OmL. 
20 B. 198. 


Civil Procedure Code {Act XIV of , s. 39 — Act VI of 1892, s. 4 — Application for 
execution of decree — Proceedings in the .•>uit — Vakalatnama. 

Applications for execution of the decree are proceedings in the suit. A vakalat- 

nama remains in force until all proceedings in the suit are ended. 

[Appl., 26 B. 109 (118) = 3 Bom. L.R. 665; R.. 15 O.L.J. 89 = 16 O.W.N. 736 = 13 Ind. 

Gas. 365.] 

This was a reference by Bao Sabeb Krisbnaji Sadasbiv Bisvadkar, 
Subordinate Judge of Parner in the Ahmednagar District, under s. 617 of 
the Civil Procedure Code (Act XIV of 1882). 

One Sadasbiv Ganpatrao got a decree against Vitthaldas Nancband 
in the Court of the Subordinate Judge of Parner. Vitthaldas appealed 
against the decree to the District Court. The decree being confirmed 
in appeal. Sadashiv’s vakil, Vaman Trimbak, who had been engaged in 
the Court of the Subordinate Judge to conduct the suit, presented an 
application for the execution of the decree, and got it fully executed 
according to the judgment in appeal. In the meanwhile, Vitthaldas 
preferred a second appeal to the High Court, which confirnoed the decree of 
the District Court. After tbe disposal of the second appeal, Vaman 
Trimbak presented an application for the recovery of the plaintifi^’s costs 
in second appeal. A question having arisen whether tbe vakalatnama 
[199] filed by Vaman Trimbak in tbe suit gave him authority to present 
tbe application for execution for recovery of tbe costs, tbe Subordinate 
Judge was of opinion that tbe vakil bad authority under s. 39 of tbe Civil 
Procedure Code (Act XIV of I862) ; still as the section was not explicit 
on tbe point, be submitted tbe following questions : — 

(1) Whether the execution of the darkhasts is a proceeding in tbe 
original suits within tbe meaning of s. 39 of tbe Civil Procedure Code 

(Act XIV of 1882)? 

(2) Whether the pleader in tbe original suits has authority to present 
those darkhasts and to seek tbe execution of tbe decree to which they relate 
without filing a fresh vakalatnama T* 

OPINION. 

Pulton; J. — We are of opinion that both questions must be ans- 
wered in tbe affirmative. Under s. 39 of tbe Civil Procedure Code tb^ 
Takalatnama shall be considered in force until all proceedings in tbe suit 
are ended so far as regards the client. Applications for execution of tbe 
deoree are proceedings in the suit — see s. 4 of Act VI of 1892, and tbe 
deoisioo of tbe Privy Oounoil in Tkakur Parshad v. Fakir-ul-lah (X). 

Order accordingly. 


* Civil Beferenoe No, 19 of 1894. 

fl) Appeal from the High Court, Allahabad, not yet pabliabed. Bee Rnlioss of the 
Privy OonnoU, dated S4tb November, 1694. (17 A. 106»Sai. A. 44-6 BarP. O.J. 526). 
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Before Sir Charles Sargent, Et., Chief Justice, and Mr. Justice Fulton. 

Paba, a minor {Original Defendant No. 2), Appellant v. Shivappa 
{Original Plaintiff), Respondentr [14bh January, 1895.] 

Mahomedan Uw-- Minor ^ Guardian^ Mothir of minor— Power to sell property of minor. 

According to Mahomedan law a mother, not being the legal guardian of her 
minor child, cannot do any act relating to the property of the minor so as to 
bind him. 


f F., 18 A. 3/3 ; R., 20 B. 338 ; 35 B. 217 — 13 Bom.L.R. 326 — 11 Ind, Cas. 352 ; 29 C. 
473 = 6 C.W.N 72S ; 26 M. 734 (738) ; 30 M. 197 = 17 M.L.J. 9 = 1 M.L.T. 433; 
11 C.L.J. 632 = 5 Ind. Gas. 571 ; 2 Ind. Cas. 922= 12 O.C. 146; 15 Ind. Oas. 
576 = 37 M. 514 (519) = 23 M.L.J. 244 = 12 M.L.T. 147= (1912) M.W.N.889; 
19 Ind. Cas. 911 = 6 S.L.R. 26B ; 9 O.C. 97.] 


Second appeal from the decision of C. G. W. Macpherson, District 
Judge of Beigaum. 

[?00j Suit for possession. The land in Question bad been the pro- 
perty of one Rahiman, the father of the appellant (defendant No. 2), and 
was mortgaged by him. After bis death his widow Husenbi (defendant 
No. 1) on the 16th July, 1881, sold it to the plaintiff in order to pay off 
the mortgage and other debts of her deceased husband. 

The pla.intiff now sued her and the appellant (defendant No. 2), who 
was her minor son, for possession and for mesne profits. Husenbi 
(defendant No. 1) did not appear. The minor son (defendant No. 2) pleaded 
that by Mahomedan law his mother had no authority to sell the land, and 
that he was not bound by the sale. 

The Second Class Subordinate Judge of Saundatbi (Rao Saheb G. V. 
Patvardhan) found that the sale to plaintiff was proved, and that the 

minor defendant No. 2, Bala, was bound by it. He, therefore, allowed 
the claim. 


On appeal by Bala the Judge confirmed the decree. Defendant No. 2 
filed a second appeal. 

Gangaram B, Bele, for the appellant (defendant No. 2). According 

to Mahomedan law a mother is not the legal guardian of her minor son 
and the first defendant, therefore, had no authority to sell the property to' 
the plainciff— Stia Bam v. Amir Begam (1) ; Hamir Singh v. Musammat 
Zakia (2); Hasan AH v. Mekdz Husain {3);Mussamat Bukskun v. 
Mussamat Dookhin (4). Under Mahomedan law there are two classes of 
guardians, near and remote. The near guardians are fathers, paternal 
grandfathers, their executors and the executors of such executors The 
remone guardians are the more distant paternal kindred. The near 
guardians only have control over the property- Macnaghten'g Mahomedan 

Law. pp. 62, 63, 64. The mother, not being included in the list of the 
near i^ardians, cannot alienate the property of her minor son. 

LFulton, J.— Husenbi had a share in her husband’s property^ 
Tbe^refore, the sale by her would bo good to the extent of her share in the 

that in ?hfpSr‘ 


(I) 8 A. 394 ^338). 


Second Appeal No. 497 of U593. 
f2) I A- 57. (3) \ A. 533. (4) ,12 W, R. B37. - - 
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JUDGMENT. 

Sargent, C. J. — The mother not being the legal guardian of her 
minor child according to Mahomedan law cannot do any act relating to the 
property of the minor so as to bind him — SitobRatn v. Amir Begam (1). If, 
therefore, the sale in this case by defendant No. 1 can be supported, it 
■can only be on the ground that, by Mahomedan law, the mother, as one 
of the heirs in possession of the property of her husband, had the right to 
-sell to pay off creditors. As to this, it may be that an heir who has 
possession of the entire property may sell in execution of a decree obtained 
against him by creditors-^see the judgment of the Allahabad High Court 
in TTamir Sifigh v. MusumviCLi Zalcia. (2) — but here the sale was in dis- 
charge of debts which had not been adjudged ; nor have any special 
■circumstances been found by tbe Courts below such as led the Allahabad 
High Court, whether rightly or wrongly, in Hasan AH v. Medki Husain (3) 

to give effect to the sale by tbe mother. 

We must, therefore, reverse the decrees of the lower Courts and 
dismiss the plaint, as the plaintiff seeks to recover the whole of the pro- 
perty, bub without prejudice to tbe plaintiff's right to sue to. recover the 
mother’s share (if any) in the land in question. Appellant to have his 
•costs throughout. 

Decree reversed. 

20 B. 202. 

[202] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Hanade. 

ANTABA {Original Defendant), Appellant v. DajI AND OTHERS 

(Original Plainti^s), Respondents.* [2l8t January, 1895.] 

Adoption— ‘8v>U for declaration that defendant not the adopted son— Parties to suit— 
Reversioner— Suit for ^claraiion when maintainable — Specific Relief Act{l of 1877), 
s. 43 . 

A Bait by pecsoos who are merely distant relatioas and not reversionary heirs for 
a deolaration that tbe defendant is not tbe adopted son, is not maintainable 
ander e. 43 of the Bpeoiflo Relief Aot (I of 1877). 

Every deolaratory deoree must be anoillary to some consequential relief obtain- 
able thereby, and no euob relief ie possible in the case of distant and contingent, 
and not presumptive, raveceionary heirs. , 

* Appeal from Order No. 14 of 1694. 

(1) 8 A. 834 (8S8). (3) 1 A. 67. (8> 1 A., 668. ! 

4M 


[201] Qokuldas K. Parekh, for the respondent (plaintiff). — The 
position of the parties and tbe circumstances of tbe case must be consi- 
dered in order to decide upon the effect of the rule. Huseubi was in posses- 
sion of all the property left by her husband. She dealt with the property 
as ostensible owner. The plaintiff purchased the property iona and 
for valuable oonsideratiou. Tbe property was sold to us for a necessity, 
namely, to pay off the husband’s debt. According to Mahomedan law, 
the discharge of debts is a matter of necessity, and tbe heirs of a deceased 
person acquire their right as such after the debts due by the deceased are 
discharged. Both the lower Courts have found that the transaction was 
beneffoial to the minor and that the course adopted by Husenbl was the 
best for him. 
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Second appeal from the decision of Eao Bahadur E. D. Paranjpa, 

First Class Subordinate Judge of Satara with, appellate powers, reversing* 

the decree of Eao Saheb Shivram Sifcaram Vagle, Second Class Subordinate 
Judge of Karhad. 

This action was brought by plaintiffs against the defendant, who 
called himself Bapuji bin Gopalji, to obtain a declaration that he was not 

the legally adopted son of one Gopalji, and that his adoption, even if it 
took place, was null and void. 

The plaint alleged that in the patilki vatan of mauje Kale in the 
Satara district the plaintiffs had frds share and the deceased Gopalji had 
Hh share ; that Gopalji had been appointed to officiate as patil during his 
Ij^time ; that after his death, which occurred in April, 1890, the right to 
officiate as patil belonged to the plaintiffs, and that the defendant, in order 
to oppose the plaintiffs’ right to officiate as patils, represented himself as 
the adopted son of Gopalji and fraudulently got his name registered by the 
revenue authorities in 1891. 

The defendant answered {inter alia) that he had been duly adopted* 
by Gopalji s widow Mobanai ; that the plaintiffs had no right to sue to set 
aside his adoptioDi inasmuch as tihey were not persons entitled to succeed 
as level sioners after M^ohanai s death, nor [203] were they authorized by 
the reversioners to bring the suit ; that the defendant was one of those 
who were entitled to succeed after Mohacai’s death, and that the suit was 
nob maintainable in the Civil Court, the subject-matter thereof being 
within the cognizance of the revenue authorities, which had sanctioned 
the defendant’s adoption and appointed him to officiate as patil. 

The Subordinate Judge dismissed the suit on the grounds that the 
plaintiffs were not entitled to sue to set aside the adoption and that the^ 
declaration asked for could nob bo made. 

On appeal by the plaintiffs the decree was reversed, and the suit was 
remanded for trial on the merits. 

The defendant preferred appeal. 

Lang (Advooate-GeDeral) with Gangaram B. Rele, appeared for the’ 
appel ant (defendant).— It is admitted that the plaintiffs’ family and 
Gopalji s family are o.uite distinct. The heir of Gopalji is to he sought 
for in his branch of the family. The plaintiffs do not claim to he rever- 
sionere, either presumptive or contingent, after Gopalji’s widow, who is 
Btill alive. Tney are utter strangers to Gopalji’s family, and, therefore., 
they have no right to challenge the defendant’s adoption. A suit to set 
aside an adoption by a widow, ie open only to reversioners and not to 

T> (1) : Bhikaji V. Jagan- 

natfi (2) , Bamahai v, Bangrav (3) ; Kattama v. Dorasinga (4) 

We do not deny that the plaintiffs are vatandars. We only deny 
then light to officiate as vatandars, a matter which is entirely^ in the 

Ael, nroTl 894 )® Collector under the provisions of the Vatan Act (Bom. 

(plai^'iffs)’^ appeared for the respondents- 

interest in the vatan 

has uot become a vatandar by his adoption. The following authoribiea. 


(1)81. A. U. 

(3) P. J. (1894). 287 


(a) 10 B. H. 0. R. 361 
(4) a I.A. 169. 
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•were cited during [204] the argument : — Ningangavda v. Satyangavda (1) : 
Dadaji v. Bhaskarrav (2) ; Yellapa v. Tke Secretary of State for India (3) ; 
Bamchandra v. Anant (4) ; Govind v. Bapuji (5). 

JUDGMENT. 

Banade, J. — The only point at issue in this ease is whether the suit 
brought by the respondents for a declaration that appellant was not the 
adopted son of Gopalji was or was not maintainable under s. 42 of the 
Speoiho Relief Act. The record of the case, Exs. 42, 43, 46 to 49, shows 
that as far back as 1858, notwithstanding the objections of respondents* 
ancestors, Gopalji was recognized as the sole owner of 16 annas patilki 
vatan, and his right to officiate as solo patil was recognized by the 
revenue authorities. Respondents applied to the revenue authorities, in 
1868, and claimed to be owners of 12 annas’ shares in the vatan, but they 
were informed that they might establish their claim when the next 
vacancy occurred, Ex. 32. Gopalji died in 1890, and respondents nut in 
their claim, but in the inquiry under the Vatandars" Act, appellant was 
recognized to be Gopalji’s adopted son, and sole heir to his 16 annas 
vatan (Exs. 44, 45), and respondents were directed to secure a decree 
setting a'tide appellant's adoption by Gopalji (Ex. 33). Thereupon the 
present suit was brought for a declaration that appellant s adoption was 
not valid. Appellant replied that as he was adopted by Gopalji s widow, 
who was still alive, and as respondents were not her reversionary heirs, the 
declaratory suit was not maintainable. The Court of first instance held 
that the suit did not He, but the lower Court of appeal reversed that decree, 
and held that the suit could ba maintained, as resoondents were of the 
vatandar family, and the declaration sought would help them in their 
application to the revenue authorities to have their names entered as 

representative vatandars in the vatan register. 

The appellant’s counsel referred to the following authorities: — 
Bhikaji v, Jagannath (6) ; Bani Anund v. The Court of Wards (7) ; L20S] 
Bamabai v. Rangrav (8) and Kattama v. Dorasanga (9) ; and the res- 
pondents’ counsel relied upon Badaji v. Bhaskarrav (2) ; Ningangavda v. 
Satyangavda {!) ; Bamchandra v. Anant (4:) ;'^Yellapa v. The Secretary of 
State for India in Comicil (3) and Govind v. Bapuji (5) in support of his 
contention. 

On a careful consideration of these rulings, we feel satisfied that 
respondents' suit iu its present form was clearly not maintainable. Res- 
pondents admitted that they were distant relations, and not reversionary 
heirs, and not entitled to Gopaiji's property (Ex. 50). Under such circum- 
stances, it is clear that they had no right to bring a suit to set aside 
appellant's adoption by Gopalji’s widow. In Dkikaji v. Jagannath (6), it 
was ruled that a suit to set aside the adoption made by a widow could 
only be brought by the nearest reversioner, and that a more distant heir 
could only sue when the nearer heir’s rights had been waived. Respondents 
in this case are admittedly very distant relations, and Gopalji has left 
nearer heirs and reversioners, one of whom appellant himself claims to be. 
The priociple of the deoislon in Bhikaji v. Jagannath (6) was approved of 
by their liordsbips of the Privy Council in Rani Anund v. The Court of 
Wards (7), where it was expressly held that a suit to set aside adoption 
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(1) 11 B. G. H. B. 332. (3) P. J. (1878). 6i. 

(4) 8 B. 36. (6) 18 B. 616. 

(7) 6 I.A. 14-6 0. 764. (8) P.J. (1894), 387. 
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must be brought by a presumptive reversionary heir. It is only when he 
colludes, or refuses without sufficient cause to sue, that more distant heira 
can sue. The principle of these rulings is that every declaratory decree 

must be ancillary to some consequential relief obtainable thereby 

Katiama, v. Dnrasinga (1) — and it is plain that no such relief is possible in 
the case of distant and contingent, and not presumptive reversionary, heira. 

The respondents counsel adncitted the correctness of these propositionSk 
He, however, contended that the consequential relief need not in all cases be 
in resuecbof property, and that if the declaration was likely to be of use in 
influencing the decision [206] of the revenue authorities, the suit would 
he on the analogy of the principle recognized in Kalova v. Padapa (2). It 
was further contended that though a suit for the declaration of a right to 
officiate as representative vatandar could nob be maintained, as that juris- 
diction was vested by law in the Collector— v. Apaji (3) and Chinto 
V. Lnkskmibai (4), yet when the entry of a name in the revenue records is 
the result of the recognition of a private right by a Civil Court, it is 
^mpetent for a Civil Court to make such a declaration — Rangrav v. 
Krish7iarav \S). In Yellapa v. The Secretary of State for India in Council (6) 
it was further held that though a party may not sue for a declaration 
of his right as vatandar to officiate, yet he can bring a suit to have it 
declared that another person had not the status of a vatandar, and could 
not, therefore, be selected to officiate. In Bamckandra v. Anant (7) this 
Court decided that the Vatandars’ Act did not take away the jurisdiction 
of the Civil Courts to determine who was or was nob entitled to have his 
name entered in the list of vatandars. See also P.J. for 1874, p. 205, and 
Ningangavda v. Satyangavda (8) and Govind v. Bapuji (9). 

It is obvious, however, that these rulings have no direct application 
to the suit in its present form. The suit has been admittedly brought by 
a distant hhauband to set aside appellant’s adoption by Gopalji’s widow, 
and the authorities relied upon by the respondent’s pleader do not show 
that such a suit can be maintained, unless it is proved that nearer 
reversionary heirs have waived their rights. Respondents have nob 
brought this suit to secure a declaration that the appellant is not a 
vatandar. He is admittedly a member of the vatandar family, and claims 
to be a nearer heir in his natural right to Gopalji than the respondents 
Moreover, it must be noted that respondents’ real object in securing the 
declaration is to influence the Collector bo enter their names as represen- 
tative vatandars. Their names were excluded from the register so far 
back as 1858. mora than hhirty-6ve years ago; and even if appellant’s 
adoption were not proved, [207] Gopalji’s widow could and would certainly 
adopt another son. who would have, as Gopalji’s heir, a right, by reason 
of his father 3 thirty-hve years of adverse enjoyment, to have his name 

declaration will thus be of an abstract 

fact which can lead to no consequential relief. A mere contingency which 

declZtL°n'’Th“e r suffice as a basis for such a 

declaration. The reply of the revenue authorities could not confer on 

ibe grant of relief ID declaratory suits 18 not a matter of right bub of 

riehrtobrffie th “annot be entertained® where no 

right to briDg the suit has been clearly established. 


(1) 2 I.A. 169. 
^41 2 B. 376. 
(7) 8 B. 25. 


(2) 1 B. 248. 

(61 P.J. (1877), 98* 
(8) 11 B.U,C.R. 282t 


(3) 3 B. 370. 

(6) P.J. (1888), 224. 

(9)18 3; 515. /. 
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On fche whole, the authorities referred to above seem to allow no 
ohoice but to reject the claim, so far at least as the suit in its present forni 
is conoerned. We accordingly reverse the decree of the lower Court of 
Appeal, and restore that of the Subordinate Judge. The respondents 

should pay all the costs to the appellant throughout. j (i\ 

Jahdine, J. — I concur. The view taken in Bhihaji v. Jdgtximoith (IJ 
and approved in Rani Anund v. The Court of Wards (2) is also suggested 
by Illustration F of s. 42 of the Specific Belief Act. The plaintiffs in the 
present suit wish to icliueace the Collector by shewing that the defend- 
ant, though a vatandar, is not as large a sharer as he would be if his status 
as adopted son is admitted. Tnere are many facts which may influence 
the Collector, but which are not to be ascertained by civil suits for 
declarations; he makes his own inquiries as to personal ability and 
superior fitness. The present suit is barred on the same grounds as the 
suits where the plaintiffs soueht to be declared vadil mentioned m 
Ningangavada v. Satyangavda {3) . 

Decree reversed. 


20 B. 208. 

[208] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Fulton. 


RajmaL Motiram MARVADt {Original Plaintiff), Applicant v. 
Krishna valad Mahipati IIagadekar {Original Defendant), 

Opponent.* [22nd January, lb95.] 


Dekkiian Agriculturists' Belief Act (Bom. Act XVII o/ 1879). .s, 44t. ^ 

Sion "show cause," meaning of~S. 525 of the Civil Procedure Code (Act XIV of 1882). 

Tbe expression “ show cause ” in para. 2, s. 44 of the Dekkbao Agriculturists* 
Relief Act (Bom. Aot XVII of 1879) means to allege aud prove sufficient cause 

and not simply to object. 


This was an application under the extraordinary jurisdiction of the 
High Court (s.622 of the Civil Procedure Code, Act XIV of 1882) against 
fche order passed by C. H. Jopp. Special Judge under the Dekkhan 

Agrioulturiste' Belief Aot (Bom. Act XVII of 1879). , ..u 

The plaintiff, who was a creditor of the defendant, applied under the 
provisions of the Dekkhan Agriculturists' Relief Act to the conciliator 
of Tembhurdi to effect an amicable settlement between them. Tbe 


• Applioatioo uoiier the extraordinary jurisdiction, No. 89 of ,onn\ 

I Bectiou 44 of the Dekkhan Agriculturists’ Relief Act (Bom. Aot XVII of 1879). 

44. When the agreement U one finally disposing of the matter, the conciliator 
shall forward tbe same in original to tbe Court of the Subordinate Judge of lowest grade 
having jurisdiction iu the place where the agriculturist who is a party thereto resides ; 

and shall at the same time deliver to each of tbe parties a written notice to show 
oajuae before such Judge, within one month from the date of such delivery, why such 
agreement ought not to be filed in such Court. 

The Court wbich receives the agreement shall, after the expiry of the sail period 
of one moothi unless oause has been shown as aforesaid, order puch agreement to be 
filed ; and it shall thou take effect as if it were a decree of the said Court pa3<<ed on the 
day on which it is ordered to be filed and from whioh no appeal lies. 

Tbe Court may io any oasa, for reasons to be recorded by it in writing, from time 
t9 time extend tbe period of one month allowed for showing oause under this section. 

(1) 10 B.H.O.B. 861. (2) 8 I. A. 14 = 60.764, (3) 11 B H. a B. 282. 
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1895 conciliator did so, and after reducing the settlement to writing in 

Ja^^ 2. the form of an agreoineab forwarded it to the Subordinate Judge of 

Apt>t 7 t ^a,rmala to be filed in Court according to a. 44 of the Act. Before 
nrt'Ei.. the Subordinate Judge the defendant [209] impeached the agreement 
LATE as fraudulent, imputing fraud both to the conciliator and to the 

Civil. plaintiff, but he adduced no evidence in support of his allegations. 
20 Subordinate Judge in the absence of the plaintiff passed an esc parte 

refusing to file the agreement on the ground that the defendant did 
not admit it. 


The plaintiff applied for revision to the Special Judge, who issued 
notice to the defendant to appear and answer the application. On the 
appointed day neither the plaintiff nor the defendant anpeared before the 
Judge. He. therefore, rejected the application, holding that the agree- 
ment was not an amicable” one as contemplated by s. 41 of the 
Dekkhan Agriculturists’ Relief Act (XVII of 1879). 

. . then applied to the High Court under its extraordinary 

jurisdiction contending {inter alia) that the Subordinate Judge had no 
jurisaiction to dispose of the matter ex parte in the absence of the 
plaintiff, and that he had no jurisdiction to refuse to file the agreement 
unless cause was shown” in the sense of “proved.” A rule nisi was 
wsued calliDg Upon the defendant to show cause why the order of the 
Special Judge should nob be set aside* 

GaneskK. Deshamukk, appeared for the applicant (plaintiff) in support 
of the rule:— -The Subordinate Judge had no jurisdiction to dispose of the 
matter, especially when notice of the defendant’s objections had not been 
duly served on us. Service of notice is a condition urecedent to the Court 
having jurisdiction— ilfwrari v. Hariil). Both the Courts appear 
^ have thought that cause is BuflQciently shown when it is only alleged. 
But the expression “to show cause" has been judicially internreted in refer- 
ence to 3. 525 of the Civil Procedure Code by the different High Courts 
to mean not only to allege, but to allege and prove cause. We submit that 
the same interpretation should be put on the expression in the Dekkhan 

Bhdkari^Raot Act— Z>awdeA:ar5 v. Dandekars (2),Surjan Raot v. 


The defendant alleged fraud only in vague and general terms The- 
particulars of the fraud were not given. As there was no [210] sufficient 

tbe Judge 

entertainad the plea of fraud at M-Krishnaji y. 


There was no appearance for the opponent (defendant) 


o u-L/vjiurjiN X. 

known one denotTn/both^^^^ v. Damfekars (2). is a well- 

SeXt rr^ltenienf o^f n“et upJn'^h: 


(1) P. J. fl887), 39. (2)- 6 B. 663. (3) 21 0. 213. 


(4) 18 B. 144. 
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Subordinate Judge, However, the applicant had an opportunity of 
supporting the argument before the Special Judge, and if he did nob intend 
ho do so on the day fixed for the hearing, he cannot now complain if the 
Special Judge confirmed the decision of the Subordinate Judge, and ask 
for the exercise of this Court’s extraordinary jurisdiction. We must, 
therefore, discharge the rule. 

Rule discharged. 


1893 
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APPELLATE CIVIL— FULL BENCH. 

Before Sir Charles Sargent, Kt., Chief Justice, Mr, Justice Jar dine 

and Mr. Justice Candy. 


Befebence by the Cohlectok and Superintendent op Stamps, 

Bombay.* [24bh January, 1895.] 

Stamp Act (I of 1819 )— Instrument— Trust-dejd^Settlemint— Testamentary document— 

Stamp. 

An instrument called a trust-deed by the party executing it was intended to 
have immediate operation. It vested the property in the trustees at once, and the 
provisions [211] as to the managemenc and the ultimtto beneficial interest in the 
property showed that it was contemplated that its operation might extend beyond 
the lifetime of the owner. 

Held, that the instrument fell under the definition of a settlement in the 
Stamp Act (I of 1979), and should be stamped accordingly. 

[F., 33 M. 304 = 7 Ind. Gas. 357 = 20 M.L.J, 519 = 8 M.L.T- 139.] 

This was a reference by J. M. Campbell, Collector and Superinbendenb 
of Stamps, Bombay, uodei s. 46 of the Indian Stamp Act (I of 1879). 

The reference was made in the following terms : — 

"On the I9bh January, 1890. Hormaaji Sorabji Tadivala, of Poona 
(now deceased), executed a writing in the Marathi language. The follow- 
ing is the substance of the several clauses of the said document; 

" Clause 1— Sets out the names of bis children, two of whom are sons 

named Shapurji and Ardesarji. 

" Clause 2 — Animadverts on the conduct of his said bods. 

" Clause 3 — Describes his property. 

" Clause 4 — Specifies the property which be has set apart for 
charitable purposes. 

" Clause 6 — Makes over bis property other than that devoted to 
charitable purposes Cor the benefit of his grandson Pestonji, the son of 
the said Sbapurji, and states that the said Pestonji has no right to sell or 
mortgage it, but be is only to enjoy its income. 

*' Clause 6 — Appoints himself and three other persons as trustees for 
the administration of the property. 

" Clause 7 — States that the settlor will so long as be lives carry on 
the management of bis property, and will administer its income in the 
interest of bis said grandson Pestonji, and that no one bus authority to 
binder him in any way. 

" Clause 8 — Provides that, in the event of his beooming incompetent 
to manage the estate or relinquishing it, the other three trustees should 
oarry on its management and shonld appoint a fourth until the said 

* Oivil B«fereDoa, No. 17 of 1694. 
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Pestonji arrives afc fche age of 21 years wheo it is to be handed over to him 
after satisfying themselves that he would protect it. 

“ Clause 9 — Gives directions as to employing a man for the manage- 
ment of the property and as to bis wages. 

“ Clause 10 — Contains provisions for the sons in the event of their 
getting into difficulties, and for the wives of his sons in case of the deaths 
of their respective husbands. 

Clause 11 — Contains provisions for future sons of his said two sons. 
Clause 12 — Contains provisions for daughters and their funeral 
ceremonies. 

“ Clause 13 — Provides for payment of a certain sum per month for 
the education of the grandson Pestonji. 

[212] ‘ ‘ Clause 11 — Makes provisions for marriage expenses of his 
son Sbapurji’s daughters. 

“ Clause 15 — Contains provisions regarding the said grandson after he 
attains tlie age of twenty-one years. 

“ Clause 16 — Specihes the amount to be spent for the settlor’s funeral 
expenses. 

“ Ctaz^Lse 17 — Gives directions as to the management of the property 
in the event of the grandson behaving himself badly. 

Clause 18 — Is as to outstandings. 

Clause 19 — Is as to payment of debts. 

Clause 20 — States that the said Sbapurji and Ardesir and his 
daughters or their respective creditors have no claim whatever to the said 
property. 

Clause 21 — Directs that all the property, both moveable and 
immoveable, should be considered as trust property. 

'* The said Hormasji does not state the value of his property, but it 
is believed that it is of the value of about Rs. 3,00,000. 

“That, in a suit lately filed by the trustees against a tenant in the 
Court of Small Causes at Bombay, the said document was produced, and 
on its admissibility in evidence being disputed by the defendant in the 
suit on the ground of insufficiency of stamp, it was impounded and 
forwarded to me under s. 35 of the said Act. ' 

I think it is a question whether the document is a settlement, or 
whether it is intended to operate only after the death of the said Hormasji^ 
Sorabji Tadivala, and whether, in the latter event, it is a testamentary 
document and therefore not chargeable with an ad valorem duty under 
art. 57 of the first schedule of the Stamp Act. I also think that it is not a 
declaration of trust, and that the stamp of rupees fifteen is not required 

on that ground, and if it is a settlement, it is at present insufficiently 
stamped. ” ' 

The Collector, therefore, referred the following question . — 

Whether the above-mentioned document reauires anv and what 
stamp ? ” 

The reference was fixed for argument and disposal before a Full' 
Bench consisting of Sargent, C. J., and Jardine and Candy, JJ. 

Maepherson (with Little, Government Solicitor) appeared for thfi^ 
Government of Bombay The question is whether the document [213] 
a testamentary instrument and, therefore, exempted from the payment of 
stamp duty, or is it liable to be stamped as a settlement or otherwise. The 
executant has named it a trust-deed, but the context of the document showS' 
that it is a settlement. It is not a mere declaration of trust. The exeoutan'tt^ 
has appointed trustees, and has settled the estate on his grandson. Under 
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the feerms of the document he himself is to continue in management of the 
property, and the trustees are to take over charge of the property in case ho 
becomes incompetent. All these circumstances show that the instrument 
is a settlement, and it should be stamped as such. 

Cleary y Q.C. (with Sitanaih G. Ajinkya) appeared for the administra- 
trix and son of Hormusji Sorabji, deceased.— We submit that the 
document is a testamentary instrument. The mere form of a document 
is not a test of its particular nature. The present document has made 
provisions for certain things which are to take effect in futuro. A trust- 
deed can have nothing to do with such things. 

Manekshah J. Taleyarkhan appeared for Sorabji Sbapurji, trustee, and 
the minor Pestonji Sbapurji was represented by his guardian Sbapurji 
Hormasji. 

Macpherson, in reply. — The executant had appointed himself a trustee. 
Therefore, it is clear that the document was to take effect during bis 
lifetime, and that being so, it is not a testamentary disposition. The form 
of the document is immaterial — Thorncroft v. hashmar (1). 


1699 

Jan. 24. 

Full 

Bench. 

20 B. 210 
(F.B.). 


JUDGMENT. 

The judgment of the Full Bench was delivered by 

Sargent, 0. J. — The only question which has been argued before 
us is whether the instrument is a testamentary document or a settlement. 
The party executing it calls it a trust-deed. It was clearly intended to 
have immediate operation, the most important test in distinguishing a 
settlement from a will. It vests the property in trustees at once, and 
the provisions as to the management and the ultimate beneficial interest 
in the pronerty show that it was contemplated that its operation might 
extend beyond the lifetime of the owner. 

[214] The reservation of the management by the owner during his 
life cannot affect its character. In Gros%many. The Queen (2) and Attorney- 
General v. Heywood (3) it was held that even the reservation of a life estate 
by the settlement did not render the instrument less a settlement. 

It was argued by Mr. Cleary that the concluding words in para. 7 
of the instrument "as long as I am alive, I have authority to increase 
or decrease ” gave the owner the right to revoke the instrument. In the 
first place, those words must, we think, apply to the management which 
bad just previously been reserved to the owner in the interest of the 
property and (the beneficiary) Pestonji.’' But in any view of the words, 
as pointed out by Mr. Jarman in his Treatise on Wills, the insertion of 
a clause of revocation so far from indicating an intention to make a will, 
gives quite a contrary colour to the transaction, as a will does not require 
an express power to render it revocable. 

It was also argued that the circumstance of the owner providing that 
any future property he might acquire and all sums to become due to 
him should be brought into the settlement, and all sums to become due 
from him during hie lifetime should be paid out of the property, were 
provisions which were never beard of before in a settlement, and that an 
assigomeot of such property could not have effect given to it, and that 
such disposition gave a tesbanaeotary character to the whole. But, as 
pointed out by Mr, Jarman, the Introduction of such disposition into the 


(1) 8L L.7.P. 160. 


(2) 18 Q.B.D. 356. 

YOi 


(3) 19 Q. B. D. 326. 
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instrument would only show that be attempted to include what he could 
not. and not that he intended to resort to a different species of disposition. 
On the whole we think the instrument is one which falls under the 
definition of a settlemont in the Stamp Act, and should be stamped 
accordingly. 

Order accordingly. 


20. [B. 215. 

[215] CEIMINAL BEFERENCE. 

Before Mr. Justice Jardine and Mr. Justice RanoAe. 


Queen-Empress v. Devji Govindji.* [29th July, 1895,] 


Verdict of jury— Special verdict — Murder — Culpable homicide— Grave and sudden 
provocation — Loss of self control — Burden of proving loss of self-control on accused 
— Penal Code iAct XLV of 1860), ss. 299 and 300 — Criminal Procedure Code (Act 
X of 1892), 5S. 238, 303 and 307 — Bigh Court' spower of interfering with the verdict 
of a jury. 

The accused was tried for murder. The first verdict of the jury was '* guilty 
of murder under grave and sudden provocation. ” Tbe Sessions Judge told the 
jury that it was their duty, after considering tbe question of provocation, to 
return a simple verdict of guilty or not guilty. The jury, therefore, brought in 
a second verdiot of “ not guilty. " The Judge, considering this verdict to be 
perverse, referred tbe case to the High Court under a. 307 of the Code of Criminal 
Procedure (Act X of 1882). 

Held, that the direction given to the jury after the first verdiot was wrong, as 
tbe case fell under a. 239 of the Criminal Procedure Code (Act X of 1882). 
Although the charge was only one of murder, the jury had a right to bring in a 
verdiot of culpable homicide, if there was grave and sudden provocation so as to 
deprive the prisoner of the power of self-oontrol. 

Held, also, that the jury were not bound to find a simple verdict of guilty or 
nob guilty. They might have found a special verdict, or findings on matters of 
fact to which the Judge applies tbe law. 

Held, also, that the first verdict was a verdiot of murder, as the jury did not 
find that tbe provocation had destroyed the power of self-control. 

It is not a necessary consequence of anger, or other emotion, that the power 
of self-control should be lost. Except where unsoundness of mind or real feat of 
law*°^ proved, the pressure of temptation is no excuse for breaking the 



HcW, lastly, that tbe High Court will not interfere with tbe verdiot of a jury 
unless it 19 shown to be clearly and manifestly wrong* 

A verdict ought to be considered a proper and not a perverse verdict if it is one 
which reasonable men might find on the facts in evidence. 

Queen-Empress v. Dada Anna (1) and Queen-Empress v. Maganlal[2) followed, 


8 Cr. L.J. 143 = 10 Bom. L.R. 632 (633) ; R 
0.0. 295 ; Rat. Unr. Cr. Oas. 982 (985).] 


. 11 Cr. L.J. 630 = 8 Ind. Cas. 373 


{K ^ unders 307 of the Code of Criminal Procedure 

(Act X of 188^ by G. MoCorkeU, Sessions Judge of Ahmedabad, in the 
oase of Quten-Empress v. Devji, 

The accused was charged with the murder of his wife under s. 302 
of the Indian Penal Code. 


(1) 15 B. 462. 


Criminal Reference No. 91 of 1896. 

(2) 14 B. 115. 
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[2161 The reference was made under the following circumstances : — 

“ On the return of the jury into Court, the foreman stated that they 
wore unanimously of opinion that the accused was guilty of murder under 
grave and sudden provocation. 

“ The Court pointed out that such a verdict could not be accepted, 
and that the jury were bound to hod a simple verdict of guilty or not 
guilty. That, if they were of opinion that there was such grave and 
sudden provocation as the law allows, their verdict should be one of 
acquittal, but if they find that there is an absence of such grave and sudden 
provocation, then their verdict should be one of guilty. 

“ The Court then read over the two accounts of the killing given by 
the accused in his confession of the 12th May, and in h's statement before 
the committing Magistrate, and pointed out to the jury that, assuming 
that there was provocation, it was neither grave nor sudden, and it was 
actually created by the actions and conduct of the accused himself. Before 
the committing Magistrate, the accused practically admits that he had 
misbehaved with his mother-in-law, and, therefore, he was debarred frona 
pleading that provocation, howsoever grave and sudden, as a plea in 
abatement of his offence. 

“The jury again retired for five minutes and came into Court, and 
through their foreman delivered a unanimous verdict of not guilty. 
This verdict is, in my opinion, so clearly perverse, that I feel bound to 
refer the case to the High Court under s. 307, Criminal Procedure Code” 
(Act X of 1882). 

The reference was heard by a Division Bench (Jardine and Banade, 

Eao Saheb Vasudev J. Kirtikar, Government Pleader, for the Crown. 

Hormasji 0. Coyaji, for the accused. 

Jardine, J.— The jury by unanimous verdict acquitted the prisoner 
of murder, the only charge made against him. The Sessions Judge 
ooneidered this verdict to be clearly perverse, and, therefore, submitted the 
case for the disposal of the High Court under s. 307 of the Code of 
Criminal Procedure. Before [217] dealing with the facts as a jury, we 
have as Judges to make some remarks on procedure. The jury were not 
bound to find a simple verdict of guilty or not guilty. They might have 
found a special verdict, a string of facts, as in Heg. v. Dudley (1), to which 
the Judge applies the law. The option is theirs, not bis. ^ This is clearly 
laid down in Queen- Empress v. Dada Anna (2), and again in Imperatrix 
V. Abdul Razak (3), a case from the Consular Court at Mombassa in Africa. 
The verdict first returned was "guilty of murder under grave and sudden 
provocation." This was, in terms, a verdict of murder under the Indian 
Penal Code as the provocation does not reduce the offence to culpable 
homicide unless it destroys the power of self-control, a fact which 
this verdict did not find. If a man acting in cold blood slays the man 
who has given him grave and sudden provocation, the homicide is murder. 
The verdict does not affirm either that the person provoking was the 
person killed. Still as the jury in the second verdict acquitted of murder, 
It may be supposed that they meant at first that only culpable homicide 
had been proved. ' This would have been made clear if the learned 
Judge bad qnestioned them under s. 303. Upon their finding a verdict of 
onlpable homicide, which is panishable more severely where there is an 
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intention to kill than in other cases, it would have been the duty of the 
Judge to ascertain frona the jury if there was in their judgment such an 
intention. Killing by criminal negligence or gross want of skill is 
different in its quality from killing with intention to kill, caused by grave 
provocation, suddenly given by the person who is killed. See Criminal 
Ruling No. 62 of the 27th November, 1890, on s. 304 of tbe Penal Code. 
The learned Judge also appears to have told the jury that their duty 
after considering the question of provocation was only to acquit or convict 
of the charge of murder. This direction was wrong. The present is a 
case falling within s. 238 of tbe Procedure Code, which says: “When 
a person is charged with an offence, and facts are proved which reduce it to 
a minor offence, he may be convicted of the minor offence, although he is 
not charged with it. ” If tbe jury found as a fact that the person killed 
had given grave andsudden provocation [218] so as to deprive theprisoner 
of the power of self-control, they as the Judges of the facts had a right 
where tbe only charge was murder, to find a verdict of culpable homicide. 

Before approaching the merits I refer again to Dada Anna's case and 
to Queen- Empress v Mania{\), as showing the settled practice of this 
Court not to interfere with tbe verdict of a jury unless it is shown to be 
clearly and manifestly wrong. These are the words in Queen-Empress v. 
Mania, which Sargent, C. J., adopted in Dada Anna's case, I sat in both, 
and it is well known that in my opinion, in which Mr. Justice Ranade 
has in sundry cases concurred, a verdict, whether correct or not, ought 
to be considered a proper and not a perverse verdict, if it is one which 
reasonable men might find. The case ought not to come before this Court 
under s. 307 unless tbe Judge disagrees so completely with the jury that 
he considers it necessary for the ends of justice to submit the case. This 
view taken in Imperatrix v. Bhawani{2), by Westropp, C. J., and Melvile, 
J., was adopted in the Code of 1882. There are many oases where two 
juries, both composed of reasonable men, unswayed by any prejudice, 
may take different views, exactly as two Judges may differ. One kind of 
mind more readily believes in testimony, more readily draws inference of 
crime. Another kind of mind hesitates to believe, pauses and gives the 
benefit of doubt. Each draws on its experience of life; and thus we find 
wide differences between Judges and juries, between tbe Judge that tries 
the case and the Judges of appeal. In criminal cases such things as confeS" 
sioDS, the testimocy of accomplices, tbe possession of stolen property, are 
weighed in different scales by different minds. The same occurs in Civil 
cases ; e. g., where indiscreet familiarities of a married woman are proved> 
are they evidence of adultery ? A harshly judging set of men might say 
yes. A more lenient or cautious jury might say no ; but if you allowed a 
new trial in the one case you would have to do the same in the other, as 
the Judge Ordinary points out in Getkin v. Gethin (3), and so you would 
never get to finality. Dada Anna's case is a sample where two different 
Sessions Judges differ from two different juries, and on the referenoer 
[219] under s. 30^, the two Judges of the High Court differ, and at 
length a third Judge decides the matter. (The Judge then read from report 
of Gethin v. Gethin.) 

In the present case the Judge and jury were agreed that tbe prisoner 
Devji killed bis wife Bai Lakshmi, who was then eight months with child. 
The question whether he intended to kill her was not asked, but as the 
medical witness deposes to fracture of the skull and many cutting and 
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punctured wounds, and ibab these injuries could not have been self*in- 1893 
flicteci, it is ea'^y for this Court bo hold that the prisoner had an intention July 29. 
to kill. The difference between the Judge and the jury was on the question 
whether some provocation given by Lakshmi w^s grave and sudden. The CRIMINAU 
answer in the complete absence of any wibnesse-i has to be gathered from RefER- 
the various statements made by the prisoner to the tribunals. The Judge ence. 

read them over tn the jury and pointed out that in his ooinion the provo- 

cation alleged by the prisoner was nob grave nor sudden ; and that what- 20 B. 213. 
ever it was, he had provoked it himself by misbehaviour with his mother- 
in-law, which we think cannot be treated in the evidence as an incident 
forming part of the homicidal transaction, as it belongs bo quite a different 
time and place. I exclude from consideration as evidence some statements 
made by the prisoner to the police that he was the murderer, as in- 
admissible under the ruling in Queen- Empress v. Nana (1), as conduct or 
otherwise. I think the Judge rightly states the effect of the evidence to 
be that some time about 4 P.M. on the 11th May last, Lakshmi was heard 
crying inside their house, where between 5 and 6 P.M. the prisoner Devji 
was found by the police alone and in bloody clothes with her dead body, 
the front door being locked from the inside. On the 12bh May, he made 
a confession that just before the police came he had struck bis wife on the 
head with a pound weight, a knife, and a sickle, and that he was caught 
in his bloody clothes after the police had got the door opened, which 
be bad locked from the inside. He said he had given these deadly 
injuries, because he was enraged at some font abuse Lakshmi gave him at 
the time. He accounts for the abuse by a long story. He and his wife 
had paid a visit to Vianagar ; he sent his wife home and stayed with 
[2203 her mother. He was taunted with insinuations that ho had there 
misbehaved with the latter. When he got home to Ahmedabad and 
on some occasion, two days before the killing, a third person openly 
taunted him with the same charge and went 00 doing so for two days 
singing a ribald refrain. Prisoner goes on: ** I heard it patiently for two 
days. My wife said that he had been saying this for two days. It was 
true. I said that I would write a letter to her mother. She replied that 
if a letter were written, her mother would be disgraced. My wife began 
to give me foul abuses, so I was enraged,” It is nob easy to understand 
fully what the prisoner means. Under the circumstances the wife had a 
good right to ask him if the charge was true. Possibly his reply ^^3 
adding insult to injury, and on his own showing it enraged the wife. On 
the 20th May, the prisoner made another statement to the Magistrate. 

From that it appears that the wife was at first angry with the man that 
made the charge. “ For about one and a half day I persuaded my wife 
to believe that I had not misbehaved, but she was not satisfied and began 
to abuse me much. She said that she would either kill herself or kill me. 

We q.uarrelled much for one and a half day. I then smoked a chillam of 
gfroja. She abused me in the name of my mother and sister, and I than 
slapped her on the face. She then lifted up the hatchet from the ground 
and struck it cn her head. She was striking this on her bead and, 
therefore, I took up an iron weight and struck her with it in the head. 

She then took up a knife and came to strike me with it. I gave her a 
push, and she fell down on the cot. While she was on the point of death, 

I pub water into her mouth ” Afterwards on the 24th May, the prisoner 
denied the killing and said he knew nothing about the matter ; be had 
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1895 been taking liquor and ganja ; and the defence at the trial was similar. 

July 29. It is not impossible that he had smoked ganja. I think the prisoner's 

two confessions to be on the whole a tolerably true story. But to what 
CbimiNAL do t}3ey amount ? They show that the quarrel was not sudden, but had 
Refer- been going on for two days at least. The wife's feelings were probably 

ENOE. lacerated by the prisoner’s misbehaviour. She may very likely have 

given him some words of abuse, and he slapped her face. But even if 

20.B. 215. gtio did, an unprejudiced juryman could nob call this abuse, which is a 

very [221] common habit, a grave provocation : to kill a wife under such 
circumstances by the use of deadly weapons is an act out of all proportion 
to the abusive words. The prisoner probably got angry as he says: but, 
in the absence of proof and of any distinct finding by the jury, I will not 
believe that the power of self-control was lost. She appears to have 

threatened to kill herself with the hatchet, whereupon he says he struck 

her on the bead with the iron weight. Now the Penal Code makes 

provocation a question of fact more distinctly one from the jury, than in 
England, where Judges have modelled the law ; and s. 299 of the Procedure 
Code shows this distinctly; it was for the jury to believe or disbelieve the 
confessions, and to accept or reject any part thereof as true or false. But 
they have, in my opinion, gone further, and without any reason treated 
the usual angry language of a quarrel between husband and wife as grave 
provocation to the use of deadly weapons. It is not clear whether they 
found that the power of self-control was lost. If this unanimous verdict 
of acquittal of murder bad been given in Bombay, the Judge would have 
been bound to accept it, and no responsibility for it as a judgment on the 
facts could be cast on him. It is otherwise in the Mofussil in cases under 
s. 307, where the Judge has a severer duty. 

I have given my views sitting as a jury, and now turn to some con- 
siderations as a Judge. If a verdict like the present were allowed to 
stand there would be a precedent in the High Court for acquitting of 
murder any husband or wife who kills the other with a deadly weapon 
and then explains that anger was caused by bad language in a domestic 
quarrel, and that the result was a sudden stop of moral and religious re- 
straint and the fear of the gallows : so that all power of self-control was 
gone.. This would be contrary to Queen-Bmpress v. Sakharam (1), where 
we say that the fear of the punishment for murder is meant to hold in 
check these irritable vagabond ganja-smoking husbands, the exception 
about grave provocation was not meant to supply them with excuses. I 
am dear that as Judges we cannot give our sanction to the view taken by 
the jury, which is either an evasion or a new view of the law. Like the 
killing of the [222] unoffending and unresisting boy by the starving 
sailors in the Queen v. Dudley (2), the killing is murder unless extenuated 
by some well-recognized excuse admitted by the law. We cannot as Judges 
tolerate any mere suggestion which would lessen the security the law throws 
round human life. Eor some reason or other, fallacious excuses are often 
debated here where cases come from so many Courts, and it is one of our 
highest functions as tho sacer dotes legum, the leges loquentes, to uphold the 
ancient and settled doctrines of the law, e.gr., where a man was killed under 
torture by a policeman, to lay down that the maxim respondeat superior 
had no application in favour of the prisoner, so in another case that mere 
jealous suspicion of a wife, however strong, does not reduce the murder 

to anything less. I regret that when the jury first announoed their 
* — 

(1) 14 £. 664. 
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findings OD faot in the special form, it was nob ascertained whether they 
found that words spoken by Bai Likshmi had destroyed the prisoners 
power of self-control. I do not think that a reasonable set of men 
would h8.va found that those mere words used in a long quarrel 
had reduced him to an irrational state entirely forgetful of the law 
and its terrors, something like a spoiled child or an animal. All our 
training as Judges, all the great decisions make us look with dislike on 
any theory which makes crime easy and excuses atrocious acts. Many 
people are angry on serious provocation, yec they do not slay the mao or 
woman who has given it : it is not a necessary consequence of anger or 
other emotion that the power of self-control should be lost. The use of 
such a phrase shows that the law takes no notice of those metaphysics 
which assume that the human will is not free. Bxcept where unsound- 
ness of mind is proved, or real fear of instant death is proved, the burden 
being on the prisoner, the pressure of temptation is not an excuse for 
breaking the law. In HeQ. v. Dudley, the Judges would not allow 
any theory about " necessity ” to be made the legal cloak for unbridled 
passion and atrocious crime.” Since Lord Hale condescended to refute 
the Jesuits of France, that theory has hardly been mooted in the High 
Courts of Justice until Reg . v . Dudley , where Lord Coleridge hints at a 

Satanic origin : — 

“So spake the Fiend, and with necessity, 

The tyrant’s plea, excused his devilish deeds.” 

[223] In this Presidency the metaphysical question has been debated 
several times. The leading case is Queen-Empress v. Maganlal (1), where an 
inferior tribunal had acted on some rhetorical expressions of Sir Raymond 
West in a printed minute of the Government of Bombay, which excuses 
some corrupt Judges and Magistrates, who had volunteered to pay bribes 
for promotion, on the ground that they were under some coercion of 
circumstances or the desire to get on in the world, and, therefore, did not 
actof free will, p. 130. The report shows how strenuously the Judges, at 
least Mr. Justice Baylay and myself, denounced that sort of philosophy as 
bad law. It was impossible to retain a corrupt Judge in the service of the 
Crown : and the specious argument of supposed philosophy did not prevail, 
and those persons were removed, for Magna Charta will tolerate no 
purchase of a Judge's office, and will recognise no superior. But since we 
uttered that deliverance on the law, we have bad pointedly to enforce 
it again at sundry times and in divers manners as appears from the 
published criminai rulings. So deeply do wrong theories about human 
Iree will, if admitted as maxims of law, affect the people. In one of these 
oases this Court had to uphold the verdict of the jury convicting two 
persons of murder whom the Judge, whose attention was afterwards drawn, 
to that leading case, would have acquitted. The decisions on the law are 
dear, and they are guides for the Courts to follow. Our Courts have no 
duty oast on them of disouesing the varying motives to crime as a matter 
of metaphysics — of sitting as did the fallen angels reasoning high of 

Provideooe, foreknowledge, will and fete. 

Fixed f-ite, free will, foreknowledge absolute. 

And found no end in wandering mazes lost.” 

XJnlesB the jury were influenced by these things, the Oriental notion of 
fixed fate, they were not bound to assume, if they ever did, that the prisoner 
•had lost his power of self-oonbrol. The law pubs on him the burden of proving 
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1893 this loss of power— of proving that the act was not a mere result of natural 
July 29 ferocity, perhaps roused by drink or ganja. I think this theory accounts 
forwhat happened better than the theory thatthe power of selt-L224J control 

Criminal -was lost by the trivial provocation. As Sir James Stephen remarks, tha 
Refer- moral character of homicide must be judged of principally by the extent 

„ to which the circumstances of the case show on the one hand brutal ferocity,. 

■ whether called into action suddenly or otherwise, or on the other inability 
20 B. 213. to control natural anger, excited by serious cause ” — 3 Stephen’s History 

of tbe Criminal Law, 71. 

lam. therefore, of opinion that the learned Sessions Judge was in the 
present case required by his duty to express complete dissent with tbe un- 
animous verdict. To conclude, my judgment on the case sitting both as a 
jury and a Judge is that the verdict is manifestly wrong and unreasonable, 
and that the prisoner is guilty of murder and nothing less. As my brother 
Banade comes to the same conclusion, the Court now assumes all the res- 
ponsibilities of a jury and convicts the prisoner of murder and sentences 
him to death. But on consideration not so much of the jury s verdict by 
itself as of the obscurity of the evidence and of some indications that the 
prisoner had been probably excited by drink or ganja, we will ask the 
Governor in Council to consider whether tbe sentence may not be 
commuted. 

Banade, J. — I concur. The Sessions Judge in his charge to the 
jury appears to me to have too emphatically expressed his opinion in 
favour of tbe conviction of tbe accused on the charge of murder, and 
discredited the two pleas set up in defence, one of grave and sudden provo- 
cation. and the other of intoxication. The questions suggested by both 
these pleas were matters of fact, and as such the jury, and not the Judge, 
had to decide them. Clause (d) of s. 298 no doubt contemplates a certain 
extent of liberty to the Judge to express his view on questions of fact, but 
when a Judge lays down that there is not sufficient evidence to establish 
the plea, he in fact trenches upon the peculiar province of the jury to- 
decide upon the sufficiency or otherwise of the evidence to prove allega- 
tions of fact (a. 299). The charge, indeed, concluded with an admonition 
to the jury, that it was for them to decide, whether, from the facts proved 
and the statements made by the accused, they could come to the conclu- 
sions that the accused caused the death of his wife, and did so [225] with 
tbe intention of causing her death, but it also asked them to state that the 
prisoner did not do so in consequence of grave and sudden action or intoxi- 
cation. The Sessions Judge after setting forth the evidence for and against 
the prisoner, should have left it to the jury to decide whether it was 
murder pure and simple, or culpable homicide not amounting to murder, as 
was alleged by the defence. Tbe jury in the first instance returned a verdict 
of guilty of murder under grave and sudden provocation. As the degree of 
intensity of this provocation was not mentioned in the verdict, it was cer- 
tainly open to the Sessions Judge under s. 303 to put a question on that 
point with a view to ascertain what was the true character of the verdict. 
The Sessions Judge, however, informed the jury that he could not accept a 
qualified verdict, and he required them to find tbe prisoner either guilty 
or not guilty of murder. He told the jury that if tbe grave and sudden^ 
provocation was of the kind which the law allows, they should acquit the 
prisoner. In this there was certainly a misdirection, for it was open to the- 
jury on a charge of murder to bring in a verdict stating circumstances which 
might reduce tbe murder to culpable homicide not amounting to murder* 
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(s. 238). The Sessions Judge next read over the evidence again, and pointed 1893 
out tbab the provocation was nob grave and sudden, and, being the result JuL^29. 
•of his own conduct, it could not be pleaded in extenuation, even if hell to ^ 
be proved. Under the stress of such a reiterabei charge, the jury brought OKIminau 
in a second verdict of not guilty which the Sessions Judge has characterized RepBR- 
as perverse, and which it no doubt is on the face of the record, when taken 
'by itself. Reading it in connection with what had preceded it, it is plain 
that the jury in this case intended really nob to acquit the prisoner 
altogether, but to bring in a verdict of culpable homicide nob amounting 
to murder. The apparent perverseness was to a groat extent due to the 
emphasis laid by the Sessions Judge in his charge on their duty bo had 
the accused guilty of murder, and murder alone If, instead of calling 
•upon the jury to return an unqualified second verdict, the Sessions 
Judge bad asked them a question as bo whether the grave and sudden 
provocation was of a sorb to deprive the prisoner of all self^coii^ol, 
the jury would in all probability have returned a verdict which I22bj 
would have satisfied the Sessions Judge a verdict of gui ty o 
The unusual procedure followed by the Sessions Judge was thus to 

some extent responsible for the apparent perverseness of the final verdict. 

This irregularity is, however, not of a sorb which has been prejudicial to 
the prisoner, and this brings us to the consideration of the question of 
tact as to how far the alleged provocation was grave and sudden so as to 
deprive accused of self-control. Both the jury aod Ju ge oun a 
Jeath was caused by an act of the accused, and only question is 
whether there was grave and sudden provocation. The accused in his 
ffirsb statement made on the next day afcer the murder, a ^ 

rigmarole story which was not very relevant to the charge stated that his 
•wife abused him because somebody said that he had committed incest with 
her mother, and ha gob enraged and struck her three times with a seer 
weight, and by a knife eight or nine times, and with a hoe eight or nine 
times. No amount of abuse could under the circumstances be held 
'Sufficient provocation for such cruelty to a pregnant wi e. a is 
statement made nine days after, he added that he had taken tha 

iday. and that bis wife had. besides the abuses she gave, threatened to kill 
herself, and he. therefore, struck her a blow with the seer She 

then threatened to strike him with a knife and he gave 
made her fall down. Later on. on 24th May. he retracted statement, 

and stated that ha was drunk and did nob know. O course 
'Statement of 20bh May is nob borne out by the numerous wounds found 
on the body of the deceased in the post-mortem examination. In th rd 

statement he admitted that he had taken both majum &n nn , 

■God only knew if bo killed her or she killed herself. I e wou no v □ 

•on positive denial. He in fact abandoned the plea of provocation. This 
is all the evidence on the point. The evidence about his movements m the 
house before he was captured shows that the accused was no en qui e 
in his senses, and this excitement was due either to lotoxicabion or was 
the effect of the madness which horrible crime such as this engeoders. 

The plea of intoxication cannot help accused, as it was voluntary intoxi* 
nation. The other plea was virtually abandoned by him, and even at its 
best it did not constitute any provocation for the l 227J crime committed. 

We accordingly agree with the Sessiona Judge in finding that the accused 
was guilty of murder, and not of the leaser offence of culpable homicide as 
'found by the jury in their first verdict. The second verdict was perverse 
'Mxd. must be set aside. 
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1895 For the above reasons, the Court found the accused guilty of murder 

July 29. and sentenced him to be banged, but as there were reasons that he had 

been probably excited by drink, their Lordships said they would ask th©' 
Criminal (Governor in Council whether the sentence might not be commuted. 
Keper- 
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TESTAMENTARY JURISDICTION. 

Before Mr. Justice Starling. 


In THE MATTER OP THE Wll.L OF TULSIDAS VARAJDAS. 

Dayabhai Tapidas [Applicant) u. Damodar Tapidas 
{Respondent.) L7th September, 1895]. 

Probate — Will — Executor who has acted required to lodge will and obtain probate. 

One Tulsidas Varajdas died in 1883. and by his will appointed hia brother 
Tapidas sole reaiduary legatee and also hia executor, and he directed that in caae- 
of Tapidas’ death, Damodar (Tapidas’ son) should be executor. Tapidas accord- 
ingly acted as executor until bis death in May, 1886, and then bis son Damodar 
coocinu^'d to administer the estato. but neither ol them obtained probate of the 
will. Tapidas left a will whereby he appointed hia two sons Damodar and 
Dayabbai (the applicant) bis executors and also hia residuary legatees. In June. 
1895, Dayabbai, stating that ho was one of the residuary legatees of Tapidas, 
who was the sole residuary legatee of Tulsidas Varajdas, applied for a citation to 
be issued to Damodar directing him to bring in and prove the will of Tulsidas 
Varajdas. la reply, Damodar submitted that there was no necessity to prove 
the will ; that the estate was fully administered, and that he had no funds left 
in his hands out of which to pay the costs of probate. 

Held, that the executor Damodar must lodge the will in Court, and that, on 
the applicant Dayabhai paying half the estimated costs of obtaining probate 
(including probate duty), the executor Damodar should .take out probate of the 
will. 

Citation to an executor to bring in and prove the will of his^ 
testator. 

One Tulsidas Varajdas died at Bombay on 21st January, 1883, 
possessed of considerablo moveable and immoveable property in Bombay. 
He left a will dated the 8bh November. 1882. 

[228] By this will he appointed his brother Tapidas Varajdas his- 
executor, and directed that, in the event of Tapidas’ death, bis son 
Damodar Tapidas (step-brother of the applicant Dayabhai Tapidas) should 
act as executor. Tapidas Varajdas was the sole residuary legatee under 
the will. 

Tapidas acted as executor until bis death on the Slab May, 1886, and 
Damodar Tapidas then acted and continued to administer the estate, but 
probate of the will was not obtained either by Tapidas or Damodar. 

Tapidas left a will dated the 26bh May, 1885, which was duly proved' 
by his sons the executors thereof, viz., Damodar Tapidas and Dayabbai 
Tapidas (the applicant), on the 27th November, 1886. The said two 
executors were the residuary legatees under the said will. 

Ou the 29th June, 1895, Dayabhai Tapidas applied for a citation to- 
be issued to his step-brother Damodar Tapidas requiring him to bring in 
and prove the will of Tulsidas Varajdas. In his affidavit he stated as 
follows : — 

'* 5, The said will of Tulsidas Varajdas was not proved by the saici 
Tapidas Varajdas during his lifetime, and the said Damodardas Tapidafl 

710 



In re tulsidas vabajdas 


20 Bom. 229 


.X.] 

has nofe yet proved the same although I repeatedly called upon him so to 
do, and in answer to my inquiry whether he would prove it or not be says 

that it is not necessary for him to do so. 

** 6. As one of the residuary legatees of the said Tapidas V arajdas the 
sole residuary legatee under the said will of Tulsidas Varajdas, I am anxious 
that the original will of the said Tulsidas Varajdas should be produced 
and deposited in the office of the Registrar, and that the said Damodardas 
Tapidas should be called upon to prove the same, he having already elected 

to act thereunder. , 

“ 7. Under the aforesaid circumstances I pray that this Honourable 

Court will be pleased to issue a citation addressed to the said Damodardas 
Tapidas to produce and deposit the said original will of the said Tulsidas 
Varajdas into the office of the Registrar, and to prove the same.’' 

Id reply, Damodar Tapidas filed an affidavit in which be stated that 
the testator’s estate had been administered without probate by his father 
Tapidas and himself with the knowledge and consent of the applicant 
(Dayabhai); that Dayabbai had never before required the will to Proved; 
that Dayabhai was trustee of various trusts created in pursuance of tbe will, 
that the estate had been completely administered, and that he had now 
no funds out of which to pay the costs of obtaining probate ; and that the 
[229] application was now made merely for the purpose of annoyance. 

The last paragraph of his affidavit was as follows . • • i -ii # 

“ 10 I say that I have no objection to produce the original will ot 

the abovenamed deceased in the Hocour.tble Court ; but having regard o 
the fact that the estate of the testator has already been fully and completely 
administered as aforesaid, and the residue paid, I submit there is no 
necessity of proving tbe said will. I also submit, that "“der the even s 
which have baopened, the said Dayabhai Tapidas had no justihoation to 
obtain the present citation to call upon me to deposit and prove the sa d 
will. I say that no funds are left from which I can pay the 
of obtaining probate, as the residue of the said testator s e^Ute ^ 
already been paid off as aforesaid. Should, however, this 

be of opinion that it is now necessary to obtain probate ^ 

am ready and willing to carry out tbe Court s direct on. ^ 

said Dayabhai Tapidas ought to be made to pay all the costs 
probate, as it is he who. for reasons best known to hims^f, ^a‘ 

this expenditure should be incurred, which said expenditure is otherwise 

entirely unneceBsary. tTa rAfArrod 

Inverarity. lor the applicant in support of the citation. Ha refer e 

to Williams on Executors fSth Ed,* PP* 226-7J 
Scottf for tbe executor, showed cause. 

JUDGMENT. 

is the^exeoX^'o^tre'^wm oTC'e'^M but he has 

toe will which b‘\posse 9 ^on. and has^ D^ylbh^TapidTs, the 

toeTs^ 

brinTthe will into Court and prove the same, or eUe renounce pronate. 
The respondent is unwilling to renounce probate, as that would enable his 
brothe? to take out letters of administration cum testamen^ annexe 
claim possession of the estate of the deceased which has not been distribut- 
ed, and aUo to interfere in the management of certain chMitable trusts 
provided tor by the will. At tbe same time the respondent does nob desire 
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1895 feo takeout probate, although, since his father’s death he has bean acting 
Sep. 7. as executor, because he would have to pay the whole of theprobate duty, 

and he has iti his hatids no portion of the estate which can apparently be 

Testa- devoted to that object, and consequeotly he would have to pay it out of his 
MENTAET owo pocket. 

JURISDIO- The question I have to decide is, whether lean order the respondent 

TTON prove the will. . 

* [230] The Indian Succession Act, 1865, and the Probate and Admi- 

20 B. 227. ■ nistratinn Act, V of 1881, do not provide for a case like this. Similar cases 

bave, however, occurred in the Ecclesiastical and Probate Courts in 

England, . 

In Pytt V. Fendall (1) Sir George Lee held that an executor having 
acted as executor could not renounce probate, and ordered him bo bake out 
probate before a certain day. In Jackson v. Whitehead Sir John Nicholl 
said he found no case where the Court bad refused to dismiss an executor 
except on the ground of the party having intermeddled wi'h the effects, 
and ih^t the reason was obvious; that where a party had intermeddled, he 
had taken upon himself the burden and acquired the responsibility of an 
executor. In Long v. Symes (3) the same learned Judge said that if 
intermeddling would render a man executoT de son tort, it would also render 
an executor compellable to take probate, and assigned the executor in 
that case to take probate before a certain day. See also Mordaunt v, 
Clarice (4), where the same principle was followed. This course of 
proceeding is in no way inconsistent with the provisions of the Indian 
Acts already referred to, and I think it should be followed in the present 

case. 

The will of Tulsidas Varajdas must, therefore, be lodged by Damodar 
Tapidas with the Testamentary Registrar of this Court, and he must 
take out probate thereof ; but I will not, under the peculiar circumstances 
of this case, order him to do so unconditionally. A portion of the 
administration was carried out by Tapidas Varajdas, the original executor, 
and for his acts Damodar is not responsible personally. All the legacies 
under the will except two seem to have been paid, and those two seem to 
have been set apart in a way which is not apparently improper, and the 
apparent residue was settled in a more or less formal manner between 
Damodar and his bother Dayabhai (the applicant), and the same has been 
divided between them. It is apparent, therefore, that the only reason for 
the present application is that Dayabhai desires to bring a suit against 
Damodar in respect [231] of his administration of the estate of Tulsidas, 
which he cannot do uncil some one has been recognised as the personal 
representative. Dayabhai, having quarrelled with Damodar, wants to make 
Damodar pay out of his own pocket all the costs of obtaining probate, and 
then to have the gratification of bringing the estate into Court. I do 
not think he should have this double gratification, as I am doubtful 
whether there is any necessity for probate, except for the purpose of enabling 
one brother to compel the other to render an account of the estate, and 
his application bhnreof to the Court. If he wants probate taken out, he 
must pay one- half the costs including probate duty. 

The order I shall, therefore, make is that Damodar do lodge the will 
in Court, and that on Dayabhai paying to Damodar or his attorneys half 
the estimated costs of applying for and obtaining probate (including probate 
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duby), such es^im-ite to be flet.tlo'l, if aeoeasary, by the Taxio^ Master, but 
^without} prejudice to Dayabhai’a right to have the same debited against the 
estate, Dituodir do as snoQ as practicable thereafter aoply for aad lake 
out probate of the will of Tulsidas Varajdas, deceased. Eich party to bear 
his own costs of this citation aod order. 

Order accordingly. 

Attorneys for aoolicant.— —Messrs. Chitnis. l^otilal and ^aloi. 
Attorneys for executors. — Messrs. Thahordas Dharamsi and Gama. 


* 

20 B. 232 (F.B.). 


[232] ORIGIN \L GIVXIi— FULL BENCH. 

Before Chief Justice Farran, Mr. Justice Starling and Mr. Justice Tyahji. 


FAZULBat)Y MjABRaLi Ohinoy {Plaintiff) V. The Bombay and 
Persia Steam Navigation Company, Limited (Defendant).* 

[9oh September, 1895.] 

Civil Procedure Coie (Act XIV of 1^821. S- 625 -Agreements to refer within the section-- 
Arbitration— Agreement to refer future differences to arbitration— Naming of arbitra- 
tors. 

A general agreement to refer futueo difference to arbitration comfls within 
B. 523 (1) of the Civil Procedure Code (Act XIV of 1882), and may be filed under 
that section. The section is not confined to oases in which a dispute actually 
existing at date of agreement is agreed to be referred to arbitration. 

But the agreement must name the arbitrator or arbitrators, and an agreement 
which provides for the future appointment or election of arbitrators does not faU 

within the section. 

The effect of the last clause of s. 523 is to give the parties to such an agreement 
power to nominate the arbitrator, even when they have agreed that be shall be 
appointed by the Court. In such cases the Court must appoint their nomioee. 

tE.,9 Ind. Cas. 656 = 35 P.B. 1911=85 P.L.R. 1911=70 P.W.R. 1911.] 

by the plaintiff under 9. 523 of the Procedure 

Code (Act XIV of 1882) for an order that the matter in dispute between 
the parties should be referred to arbitration. 

[233] By a charter-party dated the 6bh October, 1894 the defendants 
Agreed to cany sale for the plaintiff in the S. S. Nadin from Calcutta bo 


• Suit No. 382 of 1895. 

(1) Section 523 of the Civil Procedure Coda (Act XIV of 1862) . 

“When any p^iraons agree in writing chat any difference between them shall be 
referred to the arbitration of any person named iu the agreomenb or to be appointed by 
any Court having jurisdiction in the matter to which tbe agreement relateH, the parties 
thereto, or any of them, may apply chat the agreement be filed m Court. 

“ The application ehall be ill wtitiog and eball be numbered and registered ss a 
-eutb between one or more of tbe parties interested or claiming to be intprested as plaintiff 
or pUintiffs, and the others or other of them as defendants or defend int. if the applica- 
lion have been presented by all the parties, or, if otherwise, between the applioant as 

plaintiff and tbe other parties as defendants. 

**00 duob an application being made, the Court shall direct notice thereof to be 
given to all the parties to the agreement other than the applicants, reijuiriog such 
patties to shew cause within the 'time specified in the notice why the agreement should 
not be filed. 

'* If no Buoh cause be shown, the Coaet may cause tbe agreement to be filed, and 
shall make an order of rafereooe thereon and may also nominate the arbitrator when ho 
as not named therein, and the parties oaonot agree as to the nomination. 
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Mombasa, thence to Zanzibar, and thence to Muscat, delivering part of tho 
cargo at each intermediate place and the last portion thereof at Muscat^ 
The voyage was duly performed as far as Zanzibar, but instead of going 
thence to Muscat the ship deviated to Bombay and. after some delay tbere^ 
proceeded to Muscat, arriving there (as the plaintiff alleged) at a data 
later than the date at which, but for the deviation, she would have arrived. 
The plaintiff consequently claimed damages from the defendants. 

The charter-party contained a clause providing for reference to 
arbitration in case of dispute between the parties. The clause was as 

follows : — 

“ Any disagreement arising between the contracting parties as to the 
proper interpretation or meaning of any of the clauses of this charter-party 
or any other disputes or objections being raised by the parties, such disputes, 
objections, disagreements and matters shall be referred to two arbitrators 
duly elected by them. In case of dissidence between the arbitrators, an 
umpire shall be named by them, and his decision shall be final and with- 
out appeal, Such disagreements, &c., if any, incurred at any ports be only 
settled through arbitrators in Bombay and by the owners and charterers 
only." 

The plaintiff desired that the matter in dispute should be referred to 
arbitration, but the defendants objected. The plaintiff accordingly applied 
by petition to the Court under s. 523 of the Civil Procedure Code (Act 
XIV of 1882) praying for a direction that the charter-party should bp 
filed, and that an order of reference should be made regarding the said 
dispute. 

The application was in the first instance heard by Starling, J., who, 
on the 4th July, 1895, gave judgment for the plaintiff and ordered the 
charter-party to be filed, and an order of reference made thereon. Sub- 
sequently on the application of the defendants Hts Lordship withdrew 
his judgment, and the question now came before a Full Bench. 

Macpherson (Acting Advocate-General), for the defendants. — Tho 
agreement in question is not one that comes within s. 523 of the Civil 
Procedure Code (Act XIV of 1882), and it ought not to be filed. General 
agreements to refer differences to arbitration [234] are not within this 
section. The agreements contemplated by the section are only those (1) 
which refer to disputes which at the time of the agreement to refer have 
actually arisen and (2) in which arbitrators are named. There must be 
a specific controversy in existence. Until Statute 3 and 4 Will IV, c. 42, 
there was a distinction between a general agreement to refer such as this 
is, and an agreement to refer existing disputes : see per Melliah, J., in 
Bandeli v. Thompson (1). In India, general agreements to refer were 
provided for by the Contract Act (IX of 1872), s. 28, and see s, 21 of 
the Specific Relief Act (I of 1877). The Civil Procedure Code deals 
only with agreements to refer existing disputes : see ss. 506 to 522. So 
also s. 525 refers to existing disputes. It is improbable that ss. 523 and 
524 were intended to refer to a different class of agreements. He referred 
to Stat. 53 and 54 Vic., c. 49, s. 27 ; Adhihai v, Gursandos (2) ; Smith v» 
Nelson (3). 

Inve^arity and Lowndes, for the plaintiff. — This agreement ought to 
be filed. It comes within s. 523 of the Civil Procedure Code. The words 
of that section are wide enough to include such an agreement as this. 
The arbitrator is sufficiently named in this agreement. He is to be a 

(1) 1 Q. B. D. 748 t758). (2) 11 B. 199 (212, 213). (3) 25 Q B. D, 54B. - 
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person ©leotod by both parties. That is a sufficient namiog or indication 
of who the arbitrator is to be. Counsel referroH to the English Common 
Law Procedure Act, 1854, ss, 11 and 17 ; Act VIII of 1859, s. 326. 

JUDGMENT. 

Farran, G. J. — This is an application to this Court to file an 
agreement of reference under s. 523 of the Civil Procedure Code. Ig was 
made in the first instance to Mr. Justice Starling in chambers. That 
learned Judge entertaining doubts as to his jurisdiction to grant the 
application, and considering the question involved to be an important one, 
has referred it to this Bench. It was argued before us on the 20th instant. 
I read the judgment of Mr. Justice Tyabji and myself. 

The agreement to refer, which it is sought to file, is contained in a 
charter-party and is in the following terras : ' Any [235]| disagreement 

arising between the contracting parties as to the proper interpretation or 
meaning of any of the clauses of this charter-party or any other disputes 
or objections being raised by the parties, such disputes, objections, 
disagreements and matters shall be referred to two arbitrators duly elected 
by them. In case of dissidence between the arbitrators, an umpire shall 
be named by them, and his decision shall be final and without appeal. 
Such disagreements, &c., if any, incurred at any ports (shall) be only 
settled through arbitrators in Bombay and by the owners and charterers 

only.” 

The dispute which has arisen between the parties is, we are raformed, 
as to the liability of the steamer owners for not landing goods belonging 
to the applicants at Muscat. It is contended that the above agr^einent 
does nob fall within the purview of s. 523 of the Coda (Act XIV or 
1882). inasmuch as it is an agreement to refer future differences, and 
nob a present existing dispute or present existing disputes, to arhitra- 
tion; and also because (it is said) the parties have not agreed that 
any difference between them shall be referred to the arbitration of any 
person named in the agreement or to be appointed by any Court having 
jurisdiction in the matter to which tbe agreemr-nt relates. We are 
unable to accede to the contention of the Advocate General that s. o2a of 
tbe Civil Procedure Code is coofmed to cases m which a dispute actually 
existing at the date of tbe agreement is agreed to be referred to 
arbitration. The section doubtless does not contemplate an agreement 
to refer future differences being filed until differences have actually 
arisen. Its concluding paragraph directs the Court in impeiative 
language, upon the agreement being filed, to o'" ° y® erenc 

thereon, which could not be done if no present difference had arisen lb 
appears to us, however, that when a difference has arisen it is immaterial 
whether the agreement to refer is contained in a previously existing con- 
tract between the parties, or whether it is an agreement entered into for 
the purpose of determining the existing equa V * b 

Withinthescopeof the section. Tbe words any difference embrace 
alike, we thiDk%ny present difference and any future difference arising 
out of the contract. They appear to us to be a comprehensive mode 
adopted by the draftsman of [236] the Civil Procedure Code to express 
the same idea as the draftsman of the Common Law Procedure Act ex- 
pressed in the words ‘*any then existing or any future differences which 
are found in the 11th section of the statute (17 and 18 Vict., u- J25) from 
Which the 623rd geotion of the Code was 

think that the position of 8. 523 in Chap. XXXVII of the Code, which 
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was relied UDon bv fehe Advocate General in hia learned argument, between 
as 503 and 527, wbich are conversant with the reference of existing 
matters of dispute, is sufficient to show thi.t the Legislature used the expres- 
sion “ any difference ” in the restricted sense for which he contends. 

It is not, however, necessary tor us actually to decide this point, as 
we thiuk that the second objectiofa raised by the Advocate-General must 
prevail. It is clear, if we construe the words of the section in their plain 
ordinary grammatical sense, that the parties here have not agreed in writ- 
ing that their differences shall be referred to the arbitration of any person 
named in the agreement. They have left the appointment of arbitrators 
to a future election by them, and this election has not taken place. 
Mr. Inverarity contends that the election of arbitrators by the parties to 
be thereafter made is equivalent to a naming of them in the agreement. 

“ Named ” in the s. (523) must, he argues, be read as designated, des- 
cribed but even giving to the word its widest meaning which we should 
be anxious to do in order to bring within the scope of the section cases m 
which the arbitrator, though not actually named, is designated, as for 
example, by the office which he holds, we feel unable to hold that arbitra- 
tors who are left for future election are “ named ” in the agreement withm 
the meaning of the section. To do so would be to alter the language of 
the section and not to interpret its existing language according to us piain 
ordinary meaning. We oaunot vary the language which the Legislature 
has used in order to make the law accord with preconceived notions of 
what it might be. We can. however, in this case see reasons why the 
Legislature should have framed the enactment in the restricted form 

which in our view it has adopted. , 

It is, however, argued that the context of this section renders it 

necessary for us to give the extended meaning contended for to the [237j 
expression. This argument is based upon the last clause of the section, 
which directs that the Oourb may also nominate the arbitrator when he 
is not named in the agreement, and the parties cannot agree as to the 
nomination. This clause of the section is, it must be admitted, not happily 
worded, nor does it adapt itself readily to, or fit in with, the provisions of 
its earlier clause. It appears to us inferentially to give the parties power 
by agreement to nominate their arbitrator, even when they have agreed 
that their difference shall be referred to an arbitrator to be appointed by 
the Court. In such case the Court must anpoint their nominee, which is 
not unreasonable. This seems to us to be the only mode of reading the 
section so as to make it harmonious throughout. The first clause cannot, 
we think, be read so as in effect to strike out the words “ of any person 
named in the agreement,” from the opening clause and to make it apply 
to agreements to refer generally when it is in terms restricted to 
agreements to refer of a special or limited class, those in which the 
arbitrators are named, or in which it is agreed that they are to be 
appointed by a Court. The Common Law Procedure Code allowed 
of any agreement to refer being made a rule of a Court ; but the 
practice under it seems to have been not to make such an agreement a rule 
of Court until arbitrators were appointed. Per Bowen, L. J., in 
Smith (1). The section with which we are now dealing needs, in any view 
of the law intended to be enacted, redrafting. Similarly, the parties here 
have not agreed that their difference shall be referred to a person to be 
appointed by the Court. Even if an open agreement of reference could be 


(1) 25 Q. B. D. 646 (654). 
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ooDstraed as a reference to an arbitrator to be appointed by the Court — a 
question upon which it is unnecessary for us to give an opinion in this 
— the parties here by indicating the manner in which their arbitral ors 
are to be elected have inferentially excluded an appointtnenb by a Court. 

The agreement cannot, therefore, be brought wit-hin the scope of 
8. 523 of the Code, and no order for its filing can be made. 

B. Tyabji, J., coucurred. 

[238] Starling. J— I agree with the judgment just delivered so 
far as it decides that the words any difference include diffevences which 
may arise in the future as well as those which have already arisen, and 
that " naming ” of the arbitrator in the agreement is sufficiently ejected 
by his being described by an official title. I also agree that in the iiresent 
case it cannot be said that the arbitrators are in any way named in the 
agreement. With regard to the main point in this case, whether the 
agreement in question can be filed under s. 523 of the Civil Procedure 
Code, 1 bad written a judgment deciding that question in the affirmative, 
but the perusal of the judgment just delivered has made me doubt the 
correctness of the arguments in support of my decision. At the same 
time it has nob convinced me of the correctness of the judgment on this 
point, and I am in doubt as to how the judgmeut ought to go. As. however, 
this is a point of practice, and two members of the Bench agree as to the 
order to be passed. I do not intend to occupy the public time by going 
into the grounds of my doubts. 

Attorneys for the plaintiff Messrs. Payne, Gilbert and Sayani. 

Attorneys for the defendants Messrs. Crawford. Barder a, id 
Bayley. 


20 B. 238. 

TESTAMENTARY JURISDICTION. 
Before Mr. Justice Candy. 


GHELLABHAI AtmaraM (Plaintiff) V. Nandobai (Defendant).* 

[2l8t and 26th September. I895.J 


Troiale-Applicalion for probate-Erecutor-Arbilralion-Rrf^^^^ 

arbitratton- Award— Power 0/ executor to refer to arbMralion oj award 

"^UdUtLJjuJisdUtion of TeitaminUiry Court to decide question of oword. 

A i. ». • .. .....nrMinapa a will and applied for probate, a caveat waa 

An executor having propound^ a°d the waa duly reRia- 

filed denying the the cav^atrix aubBeqaently referred “che 

tered aa a suit The award was made that the alleged will had nob 

dispute to arbitration, na^orihGlesa subsequently continued the suit. At 

bMD executed. j j ^ 1^0 award and cootended that it was binding 

the hearing ^e oaveatrix pleaded the K 

wa> limited only to the question of the eieout.oD ol the will. 

[2893 Held, thst the Ocutt hsd jurisdiction to determme the question as to 

the award. 

Held, also, that the award was binding 00 the executor. 


Application for probate. The on the 23rd September, 

1W9. applied for probate of the will, dated the 3rd April, 1890, of ono 


% • 
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Godawaribai, widow of Bhowan Dewa Dave, of Bombay, alleging tbat he 
was the sole executor according to the tenor of the said will. ^ . 

The petition stated that the deceased left a daughter named Ambabai. 
who was an imbecile and unmarried, and the petitioner, who was a paternal 
cousin of the husband of the te.statrix, as her nest of kin according to 

niudu Law. , , . 

By the alleged will the testatrix appointed the said Ghellabbai 

Atmaram to be her heir and to have the management of all her property 
and “after him the whole caste shall carry on the same.” 

On the 26th October, 1893, the defendant, who was the sister of the 
deceased Godawaribai’s husband, filed a caveat, and the matter was 
registered as suit No. 21 of 1893 (see s. 83 of Act V of 1881). bhe 
alleged that the property referred to in the alleged will was the ancestral 
property of tihe husband of the deceased, and had come to the deceased as 
his widow, and she denied that Godawaribai had executed any 

While the above suit was pending, the parties thereto, on the 30th 
October, 1893, by a writing duly signed, referred their dispute to arbitration. 
The caveatrix conseaueotly did not take any steps to proceed 
caveat and did not file her affidavit in support thereof, (as required by the 
rules of Court), within eight days. The caveat was accordingly dismissed 
on the 14th December, 1893. The “submission” to arbitration was as 

follows : — , T • 3 -D 

“To Bhangsali Kalidas Ramji. Witten by us the undersigned. By 

this instrument we give to you in writing as follows : In the matter of an 
application presented by Ghellabhai Atmaram Tambuwala to obtain 
‘power’ (probate) from the High Court for the administration and enjoy- 
ment between us two persons of the property of BaiGodawari, the widow 
of Darji (tailor) Bhowan Dewa Dave. I, Nandubai, the wife of Mulji Mala, 
having raised an objection have got a caveat registered in the High Court. 
In the matter thereof we the said plaintiff (and) defendant have appointed 
vou an arbitrator to bring about a settlement of the said dispute. As to 
whatever ‘award’ you may make and give on arriving at a decision, the 
same is to be agreed to and abided by us two parsons. In this matter we 
oach other agree and consent to [240] act according to your award.* 
This submissioQ paper we of our free will and pleasure and in sound mind 
and consciousness have made and delivered after having read and got 
read and understood the same. It is agreed to and approved by us and 
our heirs and representatives in Court (and) the Darbar, Bombay, the 
English date the SOth of October in the year 1893.” 

The arbitrator duly proceeded with the arbitration, both parties 
appearing before him by their solicitors. After hearing the evidence he, 
on the 18th April, 1894, made and published his award, whereby he found 
that the alleged will was not executed by Godawaribai. The following 
was the award : — 

“ To all to whom these presents shall come I, Bhangsali Kalidas 
Eamii, of Bombay, send greeting. Whereas by a suit in the High Court 
of Judicature at Bombay, being suit No. 21 of 1893, wherein 
one Ghellabhai Atmaram, who had applied to the said High Court on its 
Testamentary Side for probate of the will of Bai Godawaribai, widow of 
Bhowan Deva Dave, dated the 3rd day of April, 1890, was plaintiff and 
applied for probate of the said will, and one Nandubai, wife of Mulji 
Mala, who bad filed a caveat to the said application for probate, was 
defendant and disputed the said will ; and whereas by an instrument in 
■writing dated the 30th day of October, 1893, and under the respeotive 
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bands of fche said Gbeltabhai Atmaram and Nandubai ifc was referred fco 
me as a single arbitrator to bring about a settlameat of the said dispute. 
Now know ye that I, the said Bhangsali Kalidas Ram]i, having taken 
upon myself the burthen of the said reference, and having heard what 
was alleged by or on behalf of die said parties respectively, and having 
heard and considered all such evidence, oral and documentary, as hath 
been produced before me, and having duly weighed and considered all 
and singular the matters and things to me referred as aforesaid, do make 
and publish this my award in writing of and concerning the matters as 
follows. That is to sav, I do award and determine that Bai Godawaribai, 
widow of Bhowan Beva Dave, did nob execute the said will dated the 3rd 
day of April, 1890, which was produced aud put in evidence before me 
by the said Gbellabhai Atmaram. In witness, &c. ” 

The defendant subsequently applied to the arbitrator for the award, 
in order to get it filed, but was informed by him that he had already 
banded it over to the plaintiff. 

On the 27bh April. 1894, the defendant through her solicitor applied 
to the plaintiff for the award, in order that it might be filed in Court. 
But the plaintiff took no notice of the said letter and retained the award 
in his possession. 

The defendant alleged that she was consequently unable to apply, 
under s. 525 of the Civil Procedure Code (Act XIV of 1882), to have 
the award filed. She, therefore, applied for letters of administration, 
which, however, could not be granted bo her, as the plaintiff's application 
and suit (No. 21 of 1893) was still [241] undisposed of. Her 
caveat in that matter had been dismissed as already mentioned. She, 
therefore, on the 7th December, 1894, obtained a rule nisi to set aside the 
order of dismissal, and on the 28bh January, 1895, that rule was made 
absolute, and leave was given to her to file the necessary afiSdavifcs. 

The suit accordingly now came on for hearing, and the defendant 
contended (inter alia) that the award was binding on the plaintiff, and 
that he was not, therefore, now entitled to maintain the suit. 

Counsel for the defendant raised the following issues; — 

1. Whether by an award dated i8bh April, 1894, made and publish- 
ed by one Knlidas Ramji, the arbitrator duly appointed by the parties in 
that behalf, it was nob declared that the will propounded by the plaintiff 
"Was not executed by the said Godawaribai? 

2. Whether the said award is not binding on the plaintiff ? 

3. Whether the plaintiff is entitled to the relief claimed ? 

Counsel for the plaintiff raised the following additional issue : — 

4. Whether this Court has jurisdiction to try the question of the 

award ? 

5. Whether fche will propounded by the plaintiff is not the last will 
of the said Godawaribai ? 

It was agreed that the fourth issue should be first argued and decided. 

Macpherson (Acting Advocate-General) and Inverarity, for plaintiff. — 
This ease is now before the Testamentary Side of the High Court, and as a 
Testaineotary Court this Court has only to decide whether or not the will 
propounded by the plaintiff is the will of the testatrix. That is a question 
not affeoted by questions as to the award, and these latter questions are 
not for this Court. The procedure of this Court is limited — Sections 238 
and 261 of the Sucoession Act (X of 1865). This is not an ordinary civil 

Ib is a suit to obtain probate, aod the Court has merely to decide whe- 
ther the alleged will was duly executed or not The jurisdiction of the Court 
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in such a suit is limited to that question. There is nothing in the Probate 
Act (V of 1881) which empowers an executor to subm’b that question to 
arbitration. This Court cannot recognize such submissions. Counsel re- 
ferred to 9 . 47 O' the Charter of the Supreme Court — Brown on Probate, p. 1. 

[242] Kirkpatrick and Mankar, for the defendant. — No question of 
iurisdiction arises. The question is merely one as to the capacity of parties. 
We <io nor, disput-^ that the only question in the suit is as to the execution 
of the will. But this Court, like every Court, has inherent jurisdiction to 
determine, and must first determine, whether the parties to the suit are 
entitled to raise the question which they ask it to try. We say that by 
the submission and award this suit has been decided, and the executor is 
now precluded from continuing it and raising the question again. As 
between him and this defendant the award is binding. No doubt, as between 
other parties, the will may be again propounded and the same question 
raised. They cited Salig Ram v. Jhunna Kuar (1). 

JUDGMENT. 

Gandy, J. — The preliminary question is the fourth issue, viz.^ 
whether this Court has jurisdiction to try the question of the award ; in 
other words, whether in any suit on the Testamentary side of this Court 
the parties can agree to refer the matter in dispute to arbitration, and 
whether in such a case this Court can recognize such a reference. 

It is admitted that the proceedings of the Court in such a case must 
be regulated, so far as tbe circumstances of the case will admit, by the 
Code of Civil Procedure (s. 55 of Act V of 1881) : but the contention, as I 
understand it. is that this provision is confined to the form of the suit 
{idem a. 83), and that the present question is not one of form but of 

jurisdiction. 

It was pointed out by tbe learned Advocate-General for the plaintiff 
that by the Charter of 1823 the Supreme Court on its Testamentary Side 
was a Court of Ecclesiastical Jurisdiction administering the ecclesiastical 
law (art 47 of the Supreme Court Charter), and that the same powers 
have been confirmed to the High Court by the Letters Patent of 1862 and 
1865 subject to the provisions of any law made by competent legislative 
authority. These propositions are correct; and they establish what is not 
denied, that this Court has jurisdiction to try the present suit. But they 
do not establish that the parties to such a suit are incapable of referring 
to arbitration the matters in dispute between them. 

[ 243 ] The argument of the learned Advocate-General, if pressed to 
its logical conclusion, amounts to this, that when once an executor of & 
will has asked the Court to grant probate of a will he cannot under any 
circumstances recede from that position, bub he must leave it bo the Court 
to grant or refuse probate. Suppose an applicant for probate finds 
subsequently to his application that the will of which he asked probate is 
manifestly not the last will of the testator, can he not withdraw from the 
suit ? Can he not elect to have the suit dismissed in default ? If Chap, 
XXXVII of the Civil Procedure Code (Act XIV of 1882) is not applicable 
to testamentary suits, is Chap. XXII equally inapplicable ? In a word, 
wbat tbe parties are said to have done here does nob affect the jurisdiction 
of tbe Court, That remains untouched. In what they are said to have 
done they have exercised the right which belongs to every litigant, a right 


(1) 4 A. 546. 
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which miist be recogaized by every Oourb wbebhar ifc be ecclesiastical or 
nob. I fiod, therefore, oa tbe fourth issue io the affirmative. 

Tba learned Advocate-Geoeral contended that, if this were the fiodiog, 
then the suit should bo adjourned, to enable the defendant to apply under 
s. 525 of the Civil Procedure Coda (Act X IV of 1882) to have t-he award filed. 
I hold that this is not necessary. A party is not. under S- 525, c )mpelled 
to apply. He may. if he wishes. Here the defendant does not so wish. He 
prefers to rely on tbe award as his defence to the suit. In my opinion ha 
can do so. Tbe case must proceed. 

The submission and award ware then proved and put io evidence. Tbe 
plaintiff called evidence (objected to by the counsel for the defendant) to 
show that the question which the parties really intended to submit to the 
arbitration was what suna of money should be paid to Nandnbai for the 
purpose of buying off her opposition bo the plaintiff’s applica&ion for probate 
of the alleged will. 

Inverarity with Macpherson (Acting Advocata-Ganeral), for the plaint- 
iff. — The award was nob an honest one. We say that the parties never 
really intended to submit bo arbitration the question as to the validity of 
the will. The parties had arranged beforenand that the arbitrator should 
award a sum of money [214j to Nandubai if she withdrew her opposition 
to Ghellabhai’s obtaining probibe of the will, and the only question was as 
to the amount. That was the question upon which the parties intended the 
arbitrator to find— -Russell on Arbitration, p. 563. The executor could nob 
refer the question of the execution of a will to Sbrbitra.tioa— Hargreaves 
V. Wood (1). 

Kirkpatrick and Mankar, for the defendant.— Hargreaucs v. Wood (1) 
does nob apply. Thera it was sought to make a rule of tbe Probate Court 
an agreement bo reoouace the executorship of a will which, bv the agree- 
ment itself, was admitted. Toab Court refuseiJ, as it would not enforce 
euch an agreement ; bub suggested that, if the agroemeub to renounce were 
made a rule of another Court, that rule would be recoenizsd and acted 
upon by the Probate Court. Hare the will and the executorship are both 
denied, and have been found against by the award of the tribunal agreed 
to by the parties. We do nob apply to enforce this award. W-e merely 
contend that until it is set aside it binds the parties to ifc, and that the 
plaintiff, who falsely pretends to ba executor, cannot raise the q jes'ion of 
its validity by way of replication — Tkorbiirn v, Barnes (2) ; Biche v. 
Billingham (3); Peret v. Hill (4) ; Rini Bhagoti v. Rani Chand im (5). Wo 
must assume that the parties intended to refer what is stated in the 

BubmissioQ paper. They cannot give evidence thatthev meant something 
else. 


JUDGMENT ifioniinued'). 


Candy, J. — I now proceed to consider the remaining issues in the 
Above case. 

following facts. By petition filed on 27bh September, 1893 
Ghollabhai applied for probate of tbe will of a widow by name Godawanbai 
who died on 28th May, 1891, the alleged will being dated 3rd April 1890 
Gbellabhai was executor according to the tenor of the will. The usual 
citations were issued, and on 27th October. 1893. Nandubai. sister of the 
deceased husband of Godawaribai. filed a caveat through her solicitor 


(11 2 8w. and Tr. 602. (2) L.R. 2 0. P. 384. 

(4) J6 0.B. (O. a) 207. 


(3) L,R. (1894) 1 Q.B. 107. 
(6) 11 G. 386. 
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Mr Mantri In the meanwhile negotiations were going on for a settlement 
of the dispute between Ghellabbai and Nandubai. Kahdas 
bv both s.dee to be arbitrator to settle the matters in dispute. [24S] Kahdas 
says that the first interview with b,m on ‘^>6 

1893 • but it is clear from the deposition of Triphowan Jetha, brother-in- 
law of Ghellabbai (who lives at Surat), and of Tribhowan s son Jivraj. 
supported as these are by the post cards (Itxs. A, B, F) and by the 
telegrams, that negotiations for a settlement must have been commenced 

as far back as 19th October, 1893. 


It is equally clear, notwithstandiug Kalidas’s denial, that the idea of 

Ghellabbai and bis relatives Tribhowan and Jivraj, 

Ghellabhai's affairs in Bombay, was that Nandubai was to ^oxxsM on 
by payment to her of a lump sum of money. She wanted Rs. 5 OUO. 

Ghellabbai says that when Tribhowan and Kaiidas 

October bringing the stamped agreement already signed by Nandubai by 
which ICalidas was appointed arbitrator to settle the matters 
Kaiidas then told him be would settle Nandubai s claim for Es. 2,000, and 
that he would want Rs. 200 for bis own trouble. f 

telegrams that Tribhowan wanted his relative Ghellabbai to 
from Surat on 25th October, 1893, bringing Rs 200, but Ghellabbai 
refused to do this, and apparently be did not pay the Rs. 200 or any other 
sum to Kaiidas when the latter with Tribhowan came to Surat and 
obtained his (Ghellabhai's) signature to the agreement to refer the dispute 
to the arbitration of Kaiidas. This agreement had been signed by 
Nandubai in Bombay on 30th Ooiober. 1893, (the elate the document 
bears) and by Ghellabbai at Surat on the following day. Nandubai s man 
Narayan instructed her solicitor Mr. Mantri to withdraw the objection to 
the grant of probate to , Ghellabbai (see Mr. Mantri s letter of 2nd Novem- 
ber, 1893, to Mr. Malvi, Ghellabhai’s solicitor). 


The case was thus left in the hands of the arbitrator. Though Mr. 
Mantri had been instructed by Narayan to withdraw the objection to trhel a- 
^ai’s obtaining probate, yet it is clear that Ghellabbai a solicitor Mr. Ma.lvi 
took no further steps at that time toobiain probate. No affidavit halving 
been filed by Nandubai in support of ber caveat, the caveat v?as dismissed 
on 14t.h December. 1893. No further steps, however, were taken in Court. 
[246] and the solicitors of both parties applied themselves to the duty of 
appearing before the arbitrator and arguing the genuineness of Godawari’s 
will It is clear that neither Mr. Malvi nor Mr. Mantri had any idea that 
the only question between the parties was as to how much money should 
be paid to Nandubai. Both solicitors bona fide believed that the question 
at issue was whether Godawaribai had duly executed the will propounded 
by Ghellabbai. Mr. Malvi for Ghellabbai adduced the evidence of the 
attesting witnesses to the will, and on that evidence the arbitrator Kaii- 
das came to the conclusion (so he says) that due execution of the will by 
Godawari was not satisfactorily established. His award to that effect was 
dated 18th April, 1894. Ghellabbai says that Kaiidas falsely told him 
that the award was in. his (Ghellabhai’s) favour, and so induced him to 
pay the aribitrator’s costs- (Rs. 297) and take out the award. Kalid^a 
denies this. It is impossible to say which man is speaking the truth. 
But, even if Kaiidas did do as alleged by Ghellabbai, the fact would nob 
invalidate the award. 


The parties then remained in statu quo for some months. Nandubai 
made no attempt to‘ fil© the award (s. 525 of the Civil Procedure Code, 
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(Act XIV of 1882), aod Ghellabhai took no step to have it caocelled. 
Afcer some time, Naudubai applied for letters of administration of Goda- 
wari s estate, but found that the present testamentary suit was an obstacle 
to her obtaining them. She, therefore, on 7th December. 1894, obtained 
a rule to set aside the former dismissal of her caveat. This was made 
absolute on 28th January, 1895. 

On 2l3t September, 1895, the case came on for hearing, the preli- 
minary question argued being whether this Court had jurisdiction to try 
the question of the award, that is, whether this Court on its Testamentary 
Side could recognise an agreement to refer to arbitration the question as 
to the due execution of a will. On 21fit September, 1895, I decided that 
this Court had jurisdiction ; and the case came on again for hearing on 
26th and 30ch of September. Mr. Inverarity for Ghellabhai referred 
to the case of Hargreaves v. Wood (1) as a case which he could have 
quoted on 21st September had it then been brought to his notice. [247] 
I merely allude to the case now, as I think it right to state that it 
does nob, in my opinion, support the argument which was on 2 1st 
September put forward on behalf of Ghellabhai. In that ease the Court 
directed the issue between the parties (as to due execution of the will) to 
be tried before the Judge of Assize ; the question came on for trial, and a 
verdict was taken by consent upon terms agreed upon, that a verdict 
should -be entered for the plainbitf.s (four executors who expounded the 
will), and that two of the defendants who were also executors of the will 
should renounce probate and disclaim the trusts of the will and codicil. 
Counsel then moved the Probate Court to direct that the said order of 7 iisi 
prius be entered and made a rule of the Court of Probate, and counsel for 
the defendant dissented thereto. Bat Sir C. Cresswell said that there was 
by the practice of the Court of Probate an objection to granting this 
motion: “ I am not aware of any instance in which this Court or the 
Bcoleeiastical Jourbs have recognised a bargain or agreement made by an 

executor to renounce probate I should have a difficulty in enforcing 

an agreement to renounce probate. I do nob want to make a rule of this 
Court binding executors to renounce probate.” So counsel at the sugges- 
tion of the Judge altered the form of bis motion and moved for probate 
of the will and codicil to be granted to the four executors, and probate was 
decreed accordingly. 

In this case there has been no agreement to renounce probate. 
There was simply an agreement to refer to arbitration the matter in 
dispute, and solicitors for both parties before the arbitrator treated the 
matter in dispute to be the due execution of the will. As 1 said before, I see 
no reason why any Court, whether Ecclesiastical or not, should not 
recognise such an agreement. 

Mr, Kirkpatrick quoted the case of Thorburn v. Barnes (2) as authority 
for bis oontentioQ that Ghellabhai could not object to the award by replica- 
tion in the present suit, but that he must, if he wishes to avoid the award, 

make a separate motion to sab it aside. But that case was in 1867. Now, in 

England, as all equitable defences may be relied on, the conduct or mistake of 
L24iJ the arbitrator might probably be pleaded as a defence (Russell on 
Awards. (7th Ed., page 550). This is, in effect, what Ghellabhai pleads in 

n sets up the award and pleads that it is binding 

on Ghellabhai, and that thus he is barred from propounding the will in 
queatioD. Ghellabhai replies that he would be bound by the award if it 

(1) 2 Bw. and Tr. 602. 
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ha(^ been an honest one, but ho contenda that tho intention of the parties 
really was that Nandubai should receive a sum of money and withdraw 
all objection to the probate of the will being granted. 

Can he. on the facts which I have found, so plead and avoid the 
award ? I think not. Whatever may have been the original intention of 
the parties when thev signed the submission paper, it is impossible to 
ignore the proceedings before the arbitrator. The parties before him 
were represented by solicitors who insisted on the question as to the 
genuineness of the will being tried. The evidence may have been all one 
way in favour of the will. Tne arbitrator deposes that it dM not satisfy 
him, and so he found against the geauineness of the will. Unless actual 
misconduct or mistakaciu he proved against the arbitrator itis impossible 
toavoil the award. The finding may have been oerverse and m the 
teeth of the evi ience. But, unless there is soma direct evidence from 
which we can deiuce actual misconduct on the part of the arbitrator, we 
should by boiling the award to be not binding on the parties, be really 
reviewing in appeal the dacUion of the judge whom the parties them- 
selves have chosen, and the risks attending whose judgment they have 
taken on themselves. 

Mr. Inverarity relied on the fact that the arbitrator was positive when 
giving his deposi'.ion that he had examined Nandubai as a witness in the 
presence of the solicitors of both the sides. When Mr. Inverarity called 
for the arbitrator’s notes of evidence, and Kalidas brought them. I 
thought it right that Kalidas should have the opportunity of looking at 
them and correcting hia statement if necessary. He did so. I cannot 
from this fact assume that Kalidas did really examine Nandubai behind 
the backs of the parues and that in this respect he was guilty of mis- 

conduct* 

[249] Let us suppose that the arbitrator had really decided what 
apnarentlv Ghellabhai. Tribhowan and Jivraj thought he wt..s going to decide 
viz how much monev should be paid to Nandubai. I doubt whether an 
award to that effect would have been a lawful award. For the main ques- 
tion in dispute her, ween the parties as raised by Ghellabhai’s petition for 
probate and by Nandubai’s caveat was the due execution of Godawaribai’s 
will. If the parties secretly agreed that the genuineness of the will should 
not really be contested, but that an arbitrator should be appointed so as to 
«iv 0 cilour to the arrangement by which N indubai was to receive a sura 
of money, I doubt whether th6C)urt could recognise such an arrangement 
(see Maule v. Maule (1) and Bussell on Awards, 7th Ed., o. 517). Hera 

holding, as I do, that Ghellabhai was under the impression, when he 

signed the submission paoer, that the result of tho arbitration would be 
simply the payment of a sum of money to Nandubai — had the ease 
rested at this point I might well have deoiled that Ghellabhai was entitl- 
ed to avoid the submission paper. But his solicitor brought the 
matter before the arbitrator as one resting solely on the genuineness of 
the will. It is impossible to suppose that Tribhowan and Jivraj were 
ignorant of what was going on before the arbitrator. Mr. Inverarity 
argued that the question of the genuineness of the will was pertinent to 
the real question as to how much money should be given to Nandubai. 
If so, then it was open to the arbitrator to find that the will was not 
genuine, and, therefore, nothing should be given to her. Whatever may 


(1) 2 Dow. 363. 

724 



X ] SHRI DHARKIDHAR w. OHINTO 20 Bom. 230 

have been the objeot of the parties in not telling their solicitors of the 
negotiations which resulted in the submission to the arbitration, the Court 
must, I think, be guided by the fact of what took place before the arbitra- 
tor. There may be some ground for suspecting that official of corruption. 
Bub mere suspicion is nob enough. The parties, knowing the risk they ran. 
chose their tribunal, and they must abide by the result. 

I hud on the issues : — 

1. In the affirmative. 

2. In the affirmative. 

3. Plaintiff is entitled to no relief. Suit dismissed with costs. 

[260j I ought to add (at the request of Mr. Kirkpatrick) that counsel 
for defendant objected to plaintiff’s adducing any evidence with a view to 
explainer contradict the written submiseion paper or award (s. 92, 
Evidence Act). In the view which I have taken of the case it is unneces- 
sary forme to make any remarks on this point. 

Suit dismissed. 

Attorneys for the plaintiff : —Messrs Chitnis, Motilal and Malvi. 
Attorney for the defendant : — Mr. E. J. Manlri. 


20 B. 2S0. 

APPELLATE CIVIL. 

Before Sir Charles Sarqent, Kt., Chief Justice, and Mr. Justice Candy. 


Shri Dharnidhar (Original Plaintiff), Appellant v. Chinto 
(Original Defendant), Respondent * f24ib January, 1895.] 


Hindu law— Adoption-Adoption by a davgh'er-in law— Adoption divesting an (state 
which had alrta-iy Visttd in another person— Consent of {.uch person to adtpticn. 

One Bhri Dharnidbar, a separated Hindu, died in 1852 childlese, leaving 
three widows and a dau^bter-in-law Venubai, the widow of a predecea&ed 5 on 
Chiniaman. Dbarnidbar’e estate was taken, on bis deaib, b; his widows and 
ultimately became vesied in Laxumibai, tbe survivor of them. In 1871, while 
she was in possee-sion, Venubai aoopted tbe plaintifi. In 1S74 a decision was 
passed again^t Laxumibai, in execution of whioh a large portion of her dfceased 
husband’s property passed into the possession of one Cbinio. In 1886 tbe 
plamtiO filed ibis suit against Ghintn, claiming, as the adopted son of Ve!*ubai, 
to be entitled to all the estate of his adoptive grandfather Shri Dharnidbar 
(Venubai’s fatber>in*lawl. 


Held, that he could not recover. His adoption by Venubai, which could only 
be to her husband Chintanian, could not divest Laxumibai of the estate which 
bad come to her as heir of her husband Sbri Dharuidfaar. 

Oo Dharnidhar’s death tbe estate bad vested in bis widows with remainder to 
his oollateral heirs, and even if Lazamtbai had assented to tbe subsequent adop* 
^on of the plaintifi by Veoubai. bis claim would not stand against the lights o£ 
Dbaroidbar's collaterals who would succeed on Laxumibai’s death. 

Prom the moment that Dharnidhar died, and his estate vested in bis widows 

the right of bis daughter-in-law Veoubai to adopt for the purposes of represents’ 
tion was at an end. ^ r t> «»«««« 

CExpl.. 16 Bim.L R. 663 ; R.. 23 B. 416 (420) ; 22 B. 651 ; 23 B. 250 (2661 • 33 B 397 
(834) ; 86 B. 806 (811,312) ; 29 B. 410 (4131-7 Bom. L. B. 436.3 * ’ 
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[281] Appeal from the decision of L. G. Fernandez. First ClasB 
Subordinate Judge of Poona, 

Shri Morava Gosavi was the founder of a religious and 
iustitutL caned the Chiuchvad Savasthan. ” which was afterwards 
managed by his descendants in the male line. 

In 1852 Shri Dharnidhar, the then manager, died leaving surviving 
him three childless widows, niz.. Bayahai, Bahinabai and Laxum.bai, and 
the widow (Venubai) of a predeceased son named Chintaman. 

On his death disputes arose as to the right to the 
savaathan. The claimants were (1) Ganesh, who alleged hi _ iJUnr’R 
adopted son of Shri Dharnidhar, and (2) Bajaji, who was Shri Dbarnidha 

nearst kinsman and reversionary heir. 

In 1863 Baiaji filed a suit to recover possession of the savasthan 
property from Laxumibai, the survivor of '■^6 three widows. Pendmg 
l^he suit he died, and his sou and heir Chinto 

ultimately succeeded in obtaining a decree in propertv 

with this decree, Chinto took possession of the savastha p P . 

in August, 1874. . 

Id the meantime, however, Venubai, the daughter-iu-law of Shri 
Dharnidhar, adopted the plaintief, who was the second son of Chinto^ 
This adoption took nlacein December, 1871, when Laxumibai was still 

possession of the estate and before Chinto had taken possession. 

In 1883 a suit was filed with the consent of the A^voo^e-GoMra^ 

under s. 539 of the Code of Civil Procedum (Act XIY , , V Appaii 
the "Charity Suit ’’—for the removal of Chinto and his eldest sou pp 

from the management of the savasthan. 

In 1886, while the Charity Suit was pending, the 
present suit against his father Chinto ‘o, 

propertv as well as the private estate of Shri Dharnidhar alleging that, as 
the adopted son of Venubai, he was entitled to succeed to Shri Dharnidhar 

property. 

r252l In 1888 the " Charity Suit ” was finally decided on appeal by 
the High Court, which ordered the removal of Chinto and his eldest son 

Appaji from the management of the savasthan, and the appointment ot 

new trustees in their place (1). 

Shortly after this decision of the High Court Chinto died, and the 
plaintiff continued this suit for possession of the savasthan property against 
the new trustees appointed by the Court. 

Both Laxumibai and Venubai died pending this suit. 

The Court of first instance rejected the nlaintiff’s claim, holding that 
his adoption could not divest the estate which bad already vested in 
Laxumibai. the surviving widow of Shri Dharnidhar. 

Against this decision the plaintiff appealed to the High Court. 

Shamrao Vithal^ with him P. P. Kkare, for appellant (plaintiff). 
The plaintiff was adopted by Venubai with the consent of her mother‘-in- 
law Laxumibai, who attested the adoption-deed. At the time of the 
adoption Shri Dharnidhar*s estate was fully represented by Laxunoibai. 

(1) 15 B. 612. 
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She wag, therefore, oompetenb to authorize her daughter-in-law Venubai 
to adopt the plaintiff She could have herself adopted a son to her 
deceased husband Shri Dharnidhar and thereby divested berself of the 
■estate in favour of the son so adopted. She could, therefore, authorize her 
daughter-in-law to adopt the plaintiff. Her consent renders the adoption 
valid. Even without such consent, the adoption by the daughter-in-law 
would not be wholly iovalid. Adoption is essentially a religious act, and 
it is valid for all spiritual purposes, such as performing her husband’s 
shrad, &c. And as a matter of fact, ever since bis adoption the plaintiff 
has been performing all the relUious duties which devolve on the spiritual 
head of the Chinchwad Savasthan. He has acted as the chief ministrant 
at the shrine of Shri Mangal- Murti from 1871 to 1890. Laxumibai and 
other members of the family have recognized his, status as the legally 
adopted son of Venubai. It is now too late to dispute his adoption. 
Laxumibai died shortly after the institution of the suit. On her death 
Shri Dharnidhar’s estate passfld to her daughter-in-law Venubai — Vithal- 
•das V. Jeshuhoi (1). Venubai, too, bas recently died. Tne plaintiff as 
her adopted soc is now ohe only person who can [253] inherit Dharni- 
dhar’s property, being now nearer in descent than any other of his kinsmen 
deceased. Lastly, there is evidence to show that it was the intention of 
Dharnidhar that his daughter-in-law Venubai should adopt, and that he 
bad given his permission to her to make an adoption. Adoption by her 
made with the previous consent and authority of her father-in-law is 
valid : see West and Biihler (3rd Ed ), 987. 

Ganpat Sadashiv Bao, for the respondent (trustees). — It is not proved 
'that Laxumibai gave her consent to the plaintiff's adoption, or that she 
attested the adoption-deed. Even if she attested the deed, her mere 
•attestation would cot necessarily imply her concurrence in the act of 
^doDtxon—Rajtukhee Debia v. Gokool Chunder (2). In the absence of 
■such coQsenti, the adoption is invalid. It is settled law that an adoption 
which has the effect of diverting an estate already vested in a third uer- 
son is iovalid unless such third person has given his assent to fhe adoption 
— Eupcha'nd v. Rakhmabai (3) : Keshav Ram Krishna v. Govind Ganeski^) ; 
Chandra v. Gojrabat i(j) , Dhoroinoyee v. Shama tGhurn{6). Plaintiff’s 
adoption by Venubai cannot, therefore, divest the estate which was al- 
ready vested in Lixumibai. It is urged that Laxumibai is now dead, and 
that upon her death, at all events, plaintiff is entitled to succeed to Dharoi- 
dhar’s estate. But plaintiff’s adoption was void ab initio. It cannot 
beconae valid after Laxumibai's death. If it was invalid before, it is 
invalid after her death. It cannot affect the right of reversionary heirs 
who come in on the widow’s death. 
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JUDGMENT, 

Candy, J. — This is one of the numerous suits which have been filed 
in the litigation connected with the Chinchwad Savasthan : see Chintaman 
y. Dhondo (7); Shri Qanesh v. Keshavrav (8); Shri Dhunditaj v. Ganesh (9). 

Taking the** tree ” given by the District Judge in the appendix to his 
iudgment in what is koown as the ** Charity Suit ” (7), the position of the 
parties may be thns shown: — 


(1) 4 B. 219. 
<4) 9 B. 94. 
<7) 16 B. 612. 


^2) 12 W.R. P.O. 47. 
<6) 14 B. 463. 

(6) 15 B. 626. 
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[254] Dbarnidbar I died A.D. 1770. 


I 

Ganpat 

I 

Govind 

1 

Baiaji 

1 

Cbinto 


I 

Bapaji 


I 

Appaji, 
defendant in 
this suit. 


I 

Bbaicbandra 
adopted by 
Vecubai and 
called 

Dbarnidbar III, 
the present 
plaintiff. 


Narayan flUns Sabaji 

Cbintatnan HI 
alias Bawa Deo 

I 

Dbarnidbar II 
died A.D. 1852, 
leaving 3 childless widows, the 

survivor of whom was 
Laxumibai 

I 

Cbiniaman, son 
of Dbarnidbar II, 

predeceased bis father 
bis wilow Veoubai 
in 1871 adopted Bhalohaodra, 

2nd son of Cbinto 
and named him Dbarnidbar 

1 

Dbarnidbar III, 
the present plaintiff. 

On the death, in 1852, oi Dharnidhar II, the last representative of 
the eldest branch of the founder'e family, disputes arose regarding the right 
to manage the savasthan and to succeed to the whole est^e. One Ganesh 
claimed to have been adopted by Dharnidhar II : but Bajap, and after 
Baiaii his son Chinto, the nearest collaterals, succeeded in establishing 
their title, and in 1874 . obtained possession of the whole, or nearly the 

whole, of the estate. 

In 1871 Ganesh had sued Cbinto and Venubai, the widow of Dharni- 
dhar’s son Cbintaman, who had predeceased his father for a declaration 
of bis title as adopted son of Dbarnidbar. He succeeded m obtaining a 
decree in his favour from the Subordinate Judge ; but on Cbinto appealing 
to the District Court. Ganesh was persuaded to withdraw his suit without 
obtainine leave to bring a fresh one ; and up fo the present time he has 
never succeeded in removing this bar. In 1881, while he was endeavour- 
ing by other proceedings to establish his title against Cbinto. be and 
Chinto came to terms, and made [255] an amicable settlement, by which 
Ganesh was put in possession of part of the savasthan property, Chinta 
remaining as the recognised trustee and manager. 

To return to Dharnidhar’s death in 1852 — at first the widow Laxumi- 
bai after the death of her co-widows succeeded in retaining possession of 
the whole estate for several years ; and the way in which Chinto obtained 
possession from her was this. In 1863 Cbinto’s father Bajaji sued her 
to recover the estate. This suit, after several decisions and remands, 
eventually became suit No. 12 of 1873 in the Court of the Agent for Satdars, 
and was decided by the Agent on 31st July, 1874, in favour of Chinto and 
against Laxumibai, on the ground that as she claimed to bold the estate 
for the adopted son Ganesh, but Ganesh had on 20th July, 1874, withdrawn 
his suit to establish his title as Dbarnidhar’s adopted son, it followed that 
Laxumibai's title also failed. Accordingly in 1874 Cbinto obtained posses- 
sion of all the estate. 

But while the litigation had been proceeding, and before Chinto had 
prevailed on Ganesh to withdraw his suit for a declaration of title as 
adopted son, Chinto had prepared a second string to his bow, and ia 
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December, 1871, he had given his second son in adoption to Venubai, the 
widow of Chintaman, who bad predeceased his father Dbarnidhar 11. The 
factum of that adoption was nofi seriously contested before us at the hear- 
ing of the present appeal; and as between the present parties it may be taken 
as proved. At the time of that adoption (Decenober, 1871) Laxunnbai was 
in possession of all the savasthan property. At that time there was no 
disiinction recognised between the religious and the private estate. That 
distinction was first brought out in the “ Charity Suit.” That suit (No. 2 
of 1883) was filed in 1883 under s. 539 of the Civil Procedure Cede (Act 
XIV of 1882) with the sanction of the Advocaie-General by certain 
kinsmen of the Dev family against Chinto and bis son Appaji to have rhtm 
removed from tl eir position as managers and trustees of the savasthan, 
A preliminary issue, decided by tbe District Judge on 2nd January, 1886, 
in the affirmative, was whether the property in suit constituted a public 

[256] charitable or religious trust within the meaning of s. 539, and 
whether plaintiffs had any direct interest therein. That issue having been 
decided in the affirmative against Cbinto and his son Appaji, Cninto’s 
second son at once brought tbe present suit against bis natural father 
Chinto and against the kinsnaen, who were plainiiffs in the Charity Suit, 
to recover the whole savasthan estate on the ground that, having been 
adopted by Venubai, he, as grandson of Dbarnidhar, was entitled to succeed 
to Dharnidhar’s property. 

By consent tbe hearing of the present suit was postponed till the final 
decision in tbe Charity Suit. The decision of tbe High Court in that case 
was given in 1888 ; Chinto and his eldest son were removed from the 
management, and the case was sent to the District Judge to take accounts 
and to frame a scheme for the future management of the devaslhan. That 
scheme has been framed ; and the present trustees of the savasthan have 
now been brought on the record of the present case as respondent-defend- 
ants with Chinto'a eldest son Arpaji, Chinto having died subsequently to 
the filing of the suit. But the present plaintiff does not now seek to recover 
the whole of the savasthan property, religious and private. In the “ Charity 
Suit” the High Court reserved to Chinto and Appaji tbe right, in execution 
of the decree in that suit, to show that certain of the lands mentioned in 
the plaint in that suit as belonging to the savasthan were not included in 
tbe property appropriated to the savasthan by the Peshwa s award or in 
Bubsequent grants. In short, it permitted Chinto and Appaji to renoain 
in possession of Dharnidhar’s private estate; and it is in regard to this 
only that the present plaintiff now urges his claim. 

But it is clear that in 1871. when the present plaintiff was adopted 
by Venubai, Laxumibai was in possession of the private estate of her 
husband Dbarnidhar. It is true that in the suit brought against her by 
Chinto she rested her right to retain possession on the ground that 
Ganesh had been adopted by Dbarnidhar. That ground, which would 
be fatal to the present plaintiff as Venubai's adopted son, failed in 
the litigation in 1874 ; and it has failed in the present case; for we 
sent back tbe case for a finding on the issue — “ Was Ganesh adopted by 

[257] Dbarnidhar ?” — and tbe kinsmen of the Dev family and the trustees 
of tbe savasthan and Cbinto's son Appaji who are tbe defendants on the 
record apparently do not care to attempt to defeat Venubai’s son by 
asserting that Ganesh is Dharnidbar’s legally adopted son. Tbe finding 
on tbe issue was. therefore, returned in the negative. So far, then, as 
regards tbe alleged adoption of Ganesh there is no obstacle to plaintiff's 
claim. 
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But though Laxumibai. being a female, and thus unab a in her own 
right to be manager and trustee of the savasbhan, resisted Chmto a claims 
between 1863 and 1874. on the ground that she was acting for the adopted 
son Ganesh. it does not follow that, failing the adopted son she would 
not have claimed in her own right to hold the private estate of her husband 
Dharnidbar, had the distinction between the religious and private estate 
been then cbarlv recognised. It is clear that, as regards the private property, 
Dharnidbar died separated from his kinsmen, andon his death, no son of bis 
loins having survived him. and no adoption by him being proved or by hia 
widows being asserted, the private property of Dharnidbar at once became 
vested in Dharnidhar’s three childless widows with remainder to his 
kinsmen. Two of the widows died many years ago, without having made 
anv adoption. The whole of the private estate was, therefore, vested m 
Laxumibai alone in 1871. No adoption by Venubai (which must have been 
to Venubai’s husband Chintaman) could possibly divest Laxumibai of the 
estate, which had come to her by inheritance from the last owner 
Dharnidbar. It is unnecessary to quote at length the authorities for this 
proposition which is now well established. They are all set out by Mr. 
Mayoein his work on Hindu Law and Usage. We entir^y agree with the 
conclusion at which he arrives (3rd Ed., s. 179, p. 210) that, except 
under certain circumstances, which have nob arisen in the present case, an 
adoption made to one person will not divest the estate of any one who has 
taken that estate as heir of another person. Here the adoption made by 
Venubai to Chintaman will nob divest the estate of Laxumibai who took 
that estate as heir of Dharnidbar. The same nrinciple is to be found m the 
judgment of this Court in Chandra v. Gojarahat (1), m which it was laid 
[238] down that adoption by a widow, even under ner husband s author, 
ifey does nob divest the estate of one on whom the inheritance has ae^olyed 
from a lineal heir of the husband. Here Venubai, even if she had the 
authority of her husband to adopt (which admittedly she had not), could 
nob divest the estate of Laxumibai which came to her as heir of Dharnidbar. 
If Venubai had adopted with Dbarnidhar’s consent before bis death m 
1852, then the adopted son would have been Dharnidhar’s heir. But 
whatever Dharnidbar may have intended, the plaintiff’s case is that 
Dharnidbar died without anything being carried out. The ado^ion by 
Venubai nineteen years after Dharnidbar's death could nob divest Dharni- 
dhar’s widows of the estate which then became vested in them with 
remainder to Dharnidbar's collaterals. Strictly speaking (bo adopt the 
language of the judgment of this Court in Chandra v. Qojarabai (quotad 
above, see p. 471), according to the view taken by our Courts, there was 
at Dharnidbar’s death no undivided family remaining into which ati 
adopted son could be admitted by virtue of his adoption. Therefore, even 
if Laxumibai assented to tbe adoption of plaintiff bv Venubai, the plaintiff’s 
claim would nob stand against the rights of Dharnidhar’s collaterals who 
come in now that Laxumibai has died. (She died in 1886 and Venubai 
died in 1891 or 1892). It is nob, even the question whether Laxumibai 
could have divested herself of the estate by adopting a son ; for she is nob 
the person who has made any adoption ; and though she may have assented 
to Venubai baking a son in adoption for spiritual purposes, and agreed to 
recognise him as the principal ministranb at the Chinohwad shrine, whethOT 
as Venubai's adopted son, or as the son of Chinto. who established his 
title as trustee, it is clear that these facts could not validate for the purposes 


(1) 14 B. 463 (469). 



X.] 


GOMA V. NARSINGARAO 


20 Bom. 260 


of inheritance an adoption which as regards the right to property was a6 
initio invalid. But we may remark that we agree with the Subordinate 
Judge that it is not proved that Laxumibai did assent to the adoption. 
Her ** mark ” on the deed of adoorioo, which was not exhibited as it was 
not registered, and the document, Ex. 156, said to have been executed by 
her “ mark ” on the same day, which latter document was nob produced 
till a very late stage of the case, are quite insufficient to establish the 
assent, which would [259] show that she recognised plaintiff as the hair 
succeeding to Dharnidhar’s estate. 

It was ingeniously contended that as Laxumibai died in 1886 and 
Venubai in 1891 or 1892, the plaintiff, who was actually adopted in 1871, 
has now no obstacles in his way, and being nea\*ec in decent to Dharoidar 
than ADpsji or the other kinsmen, is now entitled to succeed. Bub the 
contention is bad. Supposing that the assumptions on which it is 
founded are good, still the plaintiff must fail. Either his adoption in 1871 
was good or it was bad. If good, ha succeeded at once to bis grandfather’s 
estate : if bad, be oaunob now succeed any more than he could have 
succeeded before. There is no suspension of the right to adopt (see 
remarks of this Court in Krishnarav v. Shankarrav (1)). From the 
moment that Dharnidhar died, and bis estate was vested in his widows, 
the right of bis daughter-in-law Venubai to adont, for the purposes of 
inheritance, was at an end. (See judgment of West, J., in Keshav v. 
Govind (2) ). In whatever way the case is regarded, the plaintiff is not 
entitled to succeed, and we must, therefore, confirm the decree of the 
Subordinate Judge with costs. 

Decree confirmed. 


20 B.260 (F.B.). 

[280] FULL BENCH— APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Farran 

and Mr. Justice Fulton. 


Gom A AVD OTKEBS (Original Defendants), Applicants v. Narsingarao 
{Original Plaintij^), Opponent * [28th January, 1895.] 

Mamlatdars' Act (Bom. Act III of 1S76I, ss- 4. 15. cl. (a), and l8f — Landloid and tenant 
— Di^msseasian of tenant — Possessory suit by landlord — Possession on behalf of 
landlord. 

A landlord who ban let out bis land to tenants cannot, on the tenants being 
dispossessed, bring a possessory suit in the Mainlatdar’s Court uoder tbo provisions 
of tbe Mamlatdars' Act (Bombay Act III of 1686). The tenants oaanol be said 
to be in possession *‘oa behalf ” of the landlord under s. 15, cl. (a) of tbe Act. 

IB., 36 B. 478 (492) ; 16 O-P.L.R. 164.] 


(1) 17 B. 164 (168). (2) 9 B. 94. 

” Applioatiou No. 139 of 1894 uoder the extraordinary junsdiotion. 

1 Beotions 4, 16, cl. (a), and 18 of tbe Mamlatdafs’ Act (Bombay Aot III of 1676} 
are as fullows : — 

4. Every Mamlatdar shall preside over a Court, which shall be oalled a Mamlat- 
dar'a Oours, aud wbiob shall have power within such territorial limits as may from 
time to time be fixed by the Governor in Oouncit to give imooediate poasessioo of lands 
premises, trees, crops, or fiaberies, or of any profits of tbe same, or to restore the use 
of water from wells, tanks, oaoale or water-oourses to any person who shall have been 
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[26i] Application under the extraordinary juriedicMon of tho 
High Court, s. 622 of the Civil Procedure Code (Act XIV of 1882) against 
the decision of Rho Saheb Bapurav Janardban Sbrotri, Mamlatdar 
of Koregaum in the Satara District. 

Tnis was a possessory suit brought by the opponent (plaintiff) 
Narsingrao against the applicants (defendants) under the Mamlatdars’ Act 
(Bombay Act III of 1876). He alleged that he had let the land in 
dispute to his tenants under a rent-note executed by them to him for 
ten years ; that the defendants took wrongful possession of the same from 
his tenants ; that as it was inconvenient for the tenants to file the suit 
he himself filed it, and that the tenants were cited as witnesses on his 
behalf. 

The following is the translation of a portion of the rent-note: — 

“ This land we took in our possession about fifteen days ago agreeing 
to cultivate it for ten years from this year. So we shall till the land and 
take all the crop in it. We shall pay you rupees forty-five in cash by two 
Government instalments (that is, at the time when the instalments of 
assessment are paid to Government without remission. We shall take 
your receipt. We shall keep in repairs the boundaries and the boundary 
marks. You shall pay the judi and the local fund for the land. 

* There are two mango trees and three babul trees on the land. 
We shall take care of them. If the mango trees bear fruit, we shall 
take one-thiid part of them and give a two-thirds nart. We will not cut 
any tree, &c. We shall thus cultivate the land for ten years and in the 
eleventh year we shall restore it to you.” 

The Mamlatdar found that the land was in the plaintiff’s possession 
and that the defendants wrongfully obtained posse.«^sion within six months 
before the institution of the suit. He, therefore, passed a decree for 
possession in plaintiff’s favour. 

The defendants applied under the extraordinary jurisdiction on the 
grounds [inter alia) that the Mamlatdar had no jurisdiction to entertain 


dispossessed or deprived thereof otherwise than by due course of law, or who shall have 
become entitled to the possession or restoration thereof by reason of the determination of 
any tenancy, nr other rights of any other person in respect thereof. 

The said Court shall also have power within the said limits, when any person is 
disturbed or obstructed, or when an attempt has been made to disturb or obstruct any 
person, in the possession of any lands, premises, crops, trees or fisheries, or in the use 
of water from any well, tank, canal or water course, or of the use of roads or customary 
ways tofi Ids, to issue an injunotion to the person causing, or who has attempted bn 
cause, such disturbance or obstruction, requiring him to refrain from causing or 
attempting to cause any such further disturbance or obstruction. 

But DO suit shall bo entertained by a Mamlatdar's Court unless it be brought 
within six months from the date on which the cause of action arose. 

^ * sK * ^ 

15. On the day appointed the Mamlatdar shall proceed to bear all the evidence 
that is then and there before him, and to try the following issues, V'Z. 

(a) If the plaiotifi avers that be has been unlawfully dispossessed of any propetty 
or deprived of any use : — 

(l) Whether the plaiotifi or any parson on his behalf or through whom he claims 
was in possession or enjoyment of the property or use claimed up to any time within 
six months before the suit was filed. ^ 

[261] (2) Whether the defendant is in possession at the time of the suit, 'and 
if so whether he obtained possession otherwise than by due course of law. - 

* * * * ♦ : . 

IB. The party to whom the Mamlatdar shall give immediate possession, or restore 
a use, or in whose favour an injunotion has been granted, shall continue in possession 
or use until ousted by a deoree or order of a Civil Court, 

* * * * t ' 
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the suit, and that the plaint itself having disclosed that [ 262 j persons 

other than the plaintiff were in actual possession the suit ought to 

have been dismissed. A rule nisi was issued calling on the plaintiff 

to show cause why the decision of the Mamlatdars should nob be set 
aside. 

Macpkerson (vjith Gangaram B. Bele), appeared for the opponent 
(plaintiff) to show cause. 

Lang (Advocate-General) with Balaji Abaji Bagavat, appeared forthe 
applicants (defendants) to support the rule. 

The Court (Sargent. C. J., and Fulton, J.) referred to a Full Bench 
the point as to the Mamlatdar’s jurisdiction to entertain the suit at the 
instance of the plaintiff who was not in possession. The ease now came 
on for argument before Sargent, C. J., Farran and Fulton, JJ. 

Maspherson, — We submit that the Mamlatdar had jurisdiction to 
entertain the suit, and that his decision is correct. When a tenant is 
dispossessed it is virtually the landlord who is dispossessed, because a 
tenant derives possession through his landlord. The first paragraph of s. 4 
of the Mamlatdars Act is that in the case of a possessory suit the plaint- 
iff need not be in actual possession at the time of dispossession, the 
language used being “ give immediate posj-ession of lands, premises, trees, 
crops, fisheries, or of any nrofits of the same.” Rent is profit of the 
land; and even supposing that rent is not profit, still under our nnt-note 
we are ro get the fruits of the mango trees standing on the land. 
We are thus entitled to the profits of the land, and that being so, our 
suit was clearly within the Mamlatdar’s cognizince. 

(Farran, J. — The first paragraph of s. 4 empowers the person who 
is entitled to immediate possession to bring the suit. You are nob entitled 
to possession, b-^cause under the berms of the rent-note the tenants are to 
remain in possession for ten years.] 

Our connection with the land is not wholly severed because under 
the rent note we are entitled to the profits of the land in the shape of 
mango fruits. It is our interest to see that the tenants continue in 
possession of the lands and also give us the produce or profit in addition 
to the rent. Our contention is further strengthened by the second 
paragraoh of the section. That [263] paragraph relates to suits for 
injuncr.ions, and therein the word^ “any profits of the same ” are omiited. 
The omission indicates that in a suit for injunction the plaintiff must be 
in actual possession — Desai Malabhai v. Keskavbai (1). 

Section 16 of the Mamlatdars’ Act has laid down certain sets of 
issues to be raised in cases of possession and in cases of injunction. The 
issues which relate to suits for possr^ssioo also contemplate the ca^e of 
plaintiff who is nob in actual possession because the words are "whether 
the plaintiff or any person on bis behalf or through whom he claims.” 

We contend that possession of the tenant is possession on behalf of 
the landloid, and that a suit instituted by the landlord for recovery of 
possession when his tenant is wrongfully ousted can be maintained in the 
Mamlatdars Court under the provisions of the Mamlatdara’ Act, 

Lang (Advocate-General). — A possessory suit in the Mamlatdar's 
Court at bhe instance of a person who was not in actual possession at the 
time of dispossession cannot lie. A mortgagor out of possession cannot 
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brine a suit to recover possession of the property when the mortgagee m 
possession is ousted by a third party. It has been held that 
of the mortgagee is not possession on behalf of the mortgagor Khander 
V. Narsingrao Cl). Similarly, possession of tenants cannot be possession on 
behalf of the landlord within the requuements of the Mamlatdars Act A 
person in possession on behalf of the plaintiff means a person who is m 
possession with plaintiff’s permission such as his servant or agent Ihe 
question whether the landlord can bring a suit for possession when his 
tenant is ousted, has been decided, and it has been held that he cannot 
Vokra Uka Dada v. Bai Jivi (2). 


.TUDGMBNT. 

The judgment of the Full Bench was delivered by 

Sargent G J.— The Mamlatdar has found that the plaintiff was 
in possession of the land in dispute by his tenants to whom be alleged he 
had let it for ten years. The question 

constructive possession is sufficient to give the [264] plaintiff the power 
to invoke the aid of the Mamlatdar’s Court in the event of the tenants 

being dispossessed. 

The issue which the Mamlatdar has to try where the plaintiff yers 
that he has been dispossessed, is, as provided by s. 15,cl. Ca), of the Mam- 
labdars’ Act III of 1876, *’ whether the plaintiff or any o^er person on his 
behalf or through whom he claitns was in possession. The real question, 
therefore, for consideration is. whether the tenants can be said to be m 
possession on behalf of their landlord. Now, no doubt the owner is deemed 
to be constructively in possession through his tenants for certain purposes. 
Bub the tenants cannot be properly said to be m possession on behalf 
of their landlord. The expression in its plain and natural meaning refers 
to actual possession by a servant or agent, such as a steward or bailitl, and 

that this was the meaning in which it was intended to be used, derives 

confirmation from s. 4, which shows that the object of creating the 
Mamlabdar’s Court was to give “immediate ’’ possession, and also from the 
language of s. 18 which implies that the plaintiff, if successful, is to be 
out into immediate possession which is to continue until the plaintiff is 
ousted by a decree of tbe Court. The policy of the Act seems to have 
been to afford summary relief to the same persons as would have been 
entitled to sue in ejectment, that is, the persons legally entitled to the 
actual possession. We must, therefore, hold contrary to what would 
appear to have been held in civil application No. 81 of 1892 (3), that the 
plaintiffs were nob entitled to sue in the Mamlabdar’s Court. 


(1) P. J. (1894) 130= 19 B. 289. (2) P.J. (1694) 217. 

(3) Civil Application (under the extraordinary jurisdiction) No. 81 of 1892 t— 

This was an application under the extraordinary jurisdiction (s. 622 of the Civil 
Procedure Code, Act XIV of 1882) against the decision of Rao Saheb Janardan Eknath, 
Mamlatdar of Niphad in the Nasik District. 

PlaintiS Gopala Mahadu Sail brought a possessory suit in the Mamlatdar’s Court 
under tbs Mamlatdars’ Act (Bombay Act III of 1876) against one Bbimaji Jayaji 
Patil and three others. In order to prove that he was in possession of the lands m 
dispute the plaintiff produced three rent-notes, Bxs. A, B, C, passed to him by the 
tenants to whose possession obstruotion was caused by the defendants. The Mamlat^t 
found that the possession of the tenants was the possession of the landlord (plaintiff), 
and that obstruotion to the tenant’s possession was obstruotion to the landlord a 
possessioD. He, therefore, allowed the claim. 
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[265] We must;, therefore, make absolute the rule nm, reverse the 
deoree of the Mamlatdar, and dismiss the plaintiff’s suit, with costs on 
plaintiff throughout. 

Rule made absolute. Decree reversed. 
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Ibrahimji Issa.TI and others {Origmal Defendants), Appellants v. 
Bhjanji Jamsedji and another [Original Plaintiffs), Res- 
pondents* [28th January, 1895. J 

Valuation of suit — Suit for account — Suit Valuation Act [VII of IS??), s. 8 — Court 
Fees' Act [VII of 1870), s. 7 [IV), cl. (/;, and s. 11 — Appeal — Bombay Civil Courts 
Act (SIV of 1869)1 s. 26 — Practice, 

Id a suit for ao accouot of partnership dealings, the plaintifi^ valued the claim 
approximately at Rs. 600. The Subordinate Judge pasF^ed a decree awarding to 
the plaintiffs a sum of Rs. 30,830-9*2. The plaintiffs thereupon paid an addi- 
tional Court fee of Rs. 900 under s. 11 of the Court Fees’ Act (VII of 1870), 
The defendants appealed to the High Court from the decree of the Subordinate 
Judge. The plaintiffs objected that the appeal lay to the District Judge, and 
not to the High Court. 

that the value of the subject-matter of the suit exceeded Rs. 5,000; 
the appeal, therefore, lay to the High Court under s. 26 of Act XIV of 1869. 

[R., 15Ind. Cas. 347 = 83 P.R. 1912 = 170 P W.R. 1912; 20 Ind. Cas. 928 = 9 N.L. 
R, 112; 6 0.0. 255 (258); 58 P.R. 1902; 23 T.L.R. 123 ; Doubted, 22 B. 
963 (965) . J 

Appeal from the decision of Rao Bahadur Chunilal Maneklal, 
First Class Subordinate Judge of .Poona, in suit No. 237 and 1888. 

The plaintiffs sued for an account of partnership transactions from 
1886 till the date of its dissolution on 13th December, 1887, and to 
recover what might be found due to them as their share of the profits. 

[266] The plaintiffs valued their claim at Rs. 600, alleging that it 
was impossible for them to state the exact amount of their share of the 
profits before the accounts were taken, and undertaking to pay additional 
Court fees if more were found due to them. 

The suit was filed in the Court of the First Class Subordinate 
Judge of Poona. 

The Subordinate Judge passed a decree awarding to the plaintiffs 
a sum of Bb. 30,830-9'2. 

The plaintiffs theieupon paid an additional Court fee of Rs. 900 under 
B. 11 of the Court Fees’ Act (VII of 1870). 

The defendants then appealed to the High Court from the deoree of 
the Subordinate Judge. 

[998] The defendant preferred an application under the extraordinary jarisdiotion 
end obtained a rale nui requiring the plaintiff to show cause why the order oi the 
Mamlatdar should not be set aside on the ground (infer oftn) that the Mamlatdar bad 
no jarisdiotion to entertain the suit, as the plaintiff was not in actual possession of the 
lands within six months before the institution of the suit. 

FaatMfeo Q. B^ndarkar appeared for the opponent (plaintiff) to show cause. 
Nagindae T. Marphatia appeared lot the applicant (defendant) in support of the 

mle. 

The Court (Paraons and TeUng, JJ.) passed an order disohargiog the rule with 
eosta. 18th September 1899. * * eruiewun 

* Appeal No. 6 of 1693. 
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JUDGMENT. 

[267] Jardine, J. — The plfiintiffs sued for an account in the Court 
of the Subordinate Judge of the First Class. Under the Court Fees’ A«t. 
VII of 1870, s. 7 (iv), cl. (f}, they valued the relief sought at Rs. 600. This 
valuation is subject to the provision of s. 11 — Govindas v. Dayabhai ,5) 
— Which section distinguishes the “ fee actually paid ” on the plaint 
and " the fee which would have been payable had the suits comprised the 
whole of the profits or amount ” decreed. The decree obtained by the 
plaintiffs was for Rs. 30,830 9-2, and they have paid the additional fees 
under s. 11 in the Court of the Subordinate Judge. On the defendants 
appealing to this Court, objection is taken that s. 26 of Act XIV of 3869 
does not apnly, and that the appeal lies to the District Court. 

This objection is urged in the following argument. The case comes 
under the Suits Valuation Act (Vlt of 3 8S7),s. 8. being one to which these 
words apply ; “ where in suits * ^ Court foes are nayab’e ad valorem 

under the Court Fees’ Act, 1870, the value as determinable for the com- 
putation of Court fees and the value for purposes of jurisdiction shall 
be the same.” The valuation, however, insufficient, stated by the plaintiffs 
at their option on the nlaint governs the valuation of the defendants* 
appeal, s. 11 of the Court Fees' Act being ignored. By parity of reasoning 
the optional valuation of the plaint, no matter what greater amount may 
be awarded them by the decree, determines the forum of the appeal by the 
defendants, because that optional and preliminary valua^ion must be 
treated as the only value of the subject-matter in interpreting the words 
of s. 26 of Act XIV of 1869, which gives an appeal to the High Court “in 
all suits * * of which the amount or value of the subject-matter exceeds 
Bs. 5.000.” The cases of v. Nagindas Bhagvantrai v , 

Mehta Bajurao (2), Gulabaingji v. Lakshmansingji (3), where the 
Subordinate Judge had dismissed the suit, aud Bai Varunda v. Ba% 
Manegavri (4), where be rejected the plaint, were cited in support of the 
above propositions. 

(1) 12 B. 675 (677). (2) 18 B. 40. 

(4) 18 B. 207. 


The respondents (plaintiffs) took a preliminary objection to the appeal, 
contending that the appeal lay to the District Court and not to the 

^ GuHpai Saffas/iiu i2ao, for the respondents rplaintiffs) . — The appeal 
in this case lies to the District Court, and not to the High Court— Act 

XIV of 1869, s. 26. This is a suit for an account. The claim was valued 
at Rs. 600 for purposes of Court-fees. That valuation must, therefore, 
be taken to be the valuation of the suit for purposes of jurisdiction also. 
Secf.ion 8 of Act VII of 1887 applies to this case; under that section the 
valuation for purposes of jurisdiction is the same as the valuation for pur- 
poses of Court fees : see Kitshalchand v. N-tgmdas (1) ; Bkagvantrai v. 
Mehta Bajurao (2) ; Galabsingji v. Lakshmansingji (3) ; Bai Varunda v. 

Bill Manegavri 

P. P. Khare, for appellants. — The suit was no doubt valued m the 
Court below at Rs. 600. But that was merely a nominal valuation of the 
subjeot-roabter of the suit. The real valuation was Rs. 30,830-9 2. which 
was the sum ultimately found due to the plaintiffs, and upon which they 
have paid additional Court fees under s. 11 of Act VII of 1870. That 
being so, the value of the subject-matter of the suit is more than Rs. 5,000, 
and the appeal lies to this Court. 
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[2683 We are of opinion that those authorities do not touch the 
present case, where the plaintiffs have been successful. The argument 
that the first optional and uncertain valuation is to determine the Court fee 
in appeal, and thereby the jurisdiction of appeal, is not supported by any 
authority. Section 7 (iv), cl. (/), of the Court Fees’ Act refers to the 
relief sought in the menoorandum of appeal as well as to that sought in the 
plaint, while s. 8 of the Suits Valuation Act deals only with suits. The 
word “ determinable ’’ in s. 8 of the Suits Valuation Act applies as much to 
the final and exact and judicial determination made under s. 11 of the Court 
Fees’ Act as it does to the inexact and ex parte valuation in the plaint. 
“ What prima facie determines the jurisdiction is the claim, or subject- 
matter of the claim, as estimated by the plaintiff IjaJcshman v. Sabaji (l). 
But on principle as there explained this determination prima facie may, if 
unreasonable, be rejected. If, e.gf., the present plaintiffs had been awarded 
Es. 6.000, and then appealed on the ground that Rs. 30.000 were due to 
them, it would be unreasonable of them to value the relief sought in the 
memorandum of appeal as only Rs. 600, the valuation in the plaint. 

The jurisdiction of appeal is determined by Act XIV of 1869, and 
depends on the amount or value of the subject-matter, which last term is 
treated in the above decision as meaning the amount demanded : which, 
as wa have seen, is, even in a suit, not necessarily commensurate with the 
amount of Court-fees paid on the plaint. What the plaintiffs in this 
account-suit demanded was the amount that might be found due to them , 
and so long as they claim the Rs. 30,830-9-2 decreed to them, they 
cannot be allowed to say that the subject-matter is only Rs. 600 in value. 
The relief now sought by the defendants in their memorandum of appeal 
is more in value than Rs. 5,000. The Court of appeal is not bound by 
the decision of the Court below as to the stamp on the plaint — Motiqavri 
V. Pranjivandas (2), and under any view of the circumstances, the 
judicial valuation for Court-fee purposes under s. 11 of the Court Fees’ 
Act is the best valuation of the subject-matter of the suit. The Court, 
therefore, bolds that this appeal lies here. 

[269] Ranadf, J.—I concur. The preliminary objection raised by 
the respondents’ pleader as to the jurisdiction of this Court to entertain 
the appeal appears to me not to be supported by the record of the case. 
The plaint in this case stated that as the exact sum due to the plaintifis 
on account of their share of the profits could not be ascertained until the 
accounts were properly taken, plaintiffs valued the relief claimed by them 
at a nominal figure of Rs. 600, and they offered to pay additional Court- 
fees on whatever sum might be found due. The Court of the First 
Claes Subordinate Judge alone had jurisdiction in the matter of this suit, 
whether the claim was valued at Rs. GOO, or whether it was valued at a 
higher figure than Rs. 5,000. There was, therefore, no occasion to value 
the claim at any particular figure for purposes of jurisdiction. A nominal 
valuation was made of the subject-matter, and plaintiffs exoresely under- 
took to supply the deficient stamp dutv. Plaintiffs evidently claimed a 
far larger sum than Rs. 5,000, for it appears that for the first two years 
for which accounts were made, they bad received Rs. 17,000 as 
their share of the profits. As a matter of fact, the Subordinate Judge 
found that plaintiffs were entitled to recover more than Rs. 30,000 for 
their share of the profits for the two years covered Vjy the suit. The 
judgment was pronounced on 22ad December, 1892, about the time that 
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the Court was to close for the Christmas holidays. When the Court 
opened again, plaintiffs paid up on 3rd January, 1893, the deficient Court- 
fees, and the decree taxed plaintiffs’ costs including the additional Court- 
fee of Rs. 900 paid on 3rd January, 1893. A further supplemental order 
about costs was made on 23rd January, 1893. 

It is plain from these details that the suit was treated all along by 
the parties and the Court as a suit the subject-matter of which exceeded 
Rs. 5,000 in value, and an appeal from a decree awarding Rs. 30,830 in 
such a suit obviously lay to the High Court under s. 26 of Act XIV of 
1869. The authorities relied upon by the respondents’ pleader in support 
of his contention have, therefore, no application in the particular circum- 
stances of the present case. It is only in certain classes of suits, and 
even in those cases where Court-fees are charged ad valorem^ [270] that 
the valuation for the computation of Court-fees is the same as the 
valuation for purposes of jurisdiction. This rule does not apply to 
account suits such as the present, where the subject-matter of the claim 
admittedly exceeded Rs. 5,000 in value. 

The appeal in such cases lies to this Court, and not to the District 
Court. 


20 B. 270. 

APPELLATEjCIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


KrishnachaRYA (Original Defendant No. 2). Appellant v. 
Lingawa (Original Plaintiff)% Respondent.* 

[28th January, 1895.] 


Possession — Ejectment — Title by possession — Mamlatdar — Finding by Mamlatdar as to 
possession — Subsequent contrary finding by civil Court — Mamlatdar' s order not 
conclusive— Suit by party against whom Mamlatdar's order made — Limitation. 


The plaintiff brought this suit to recover possession of certain land which had 
belonged to her nephew, and of which after bis death in 1876 she had assumed 
the management. In 1881 she brought a possessory suit against the first defend- 
ant in the Mamlatdar’s Court, which suit was dismissed in January, 1886, the 
Mamlatdar bolding that she had not been in possession. In a civil suit, how- 
ever, which (pending the proceedings in the Mamlatdar s Court) she had filed 
against the first defendant in the Court of the Subordinate Judge of Haveti, the 
Judge found that she had been in possession since 1880. and awarded her dama- 
ges against the first defendant (who was held to be her farm servant) for oroos 
which had been taken away by him. In 1837 the second defendant as mortgagee 
from defendant No. 1 obtained a decree against plaintiff in the Mamlatdar’s 
Court awarding him possession of the land, and in execution of that decree the 
plaintiff was dispossessed in December, 1887. 


• ‘O recover posseseioa and for mesne profits 

s.noe 1887. The defendant pleaded that the plaintifi had no title to the land 
and that the suit was barred by limitation, inasmuoh as the plaintifi had not 

a three years after the Mamlatdar’s 

order in 188o dismissing her possessory suit. 

the Mamlatdar’s order of January, 1385, had no conclusive effect 
and was rendered ineffectual by the subsequent decree of the civil Court ; and as 
the plaintiff continued in possession, notwithstanding that order, down to 1887. 

limitation, and neither her remedy nor her 

right to the land was extinguished. 


Second Appeal No. 3a7;of 1893. 
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[2711 Held, also, that the plaintifi’s possession prior to 1H87, confirmed as it 
was by the decree of the oivil Court in 1885 and by the finding of the lower 
Court of Appeal in the present oase, must prevail against the defendant, who 
claimed through plaintiS’s faim servant only and whose possession commenced 
with the disturbance which compelled the plaintiS to bring the suit. 

Possession is prima facie evidence of title and is primarily exclusive, and it is 
for him who impugns this exclu^^ive title to show that the possession originated 
in a way nob to afiect hia own right. 

[R.. 3 Bom. L.R. 246 (249) ; 78P.R. 1902 = 137 P.L.R. 1902.] 

Second appeal from the decision of Rao Bahadur V. V. Wagle, First 
Class Subordicate Judge, A. P. 

Suit to recover land. Neither the plaintiff nor the defendant could 
prove any title to the land other than that of possession. The plaintiff 8 
claim arose under the following circumstances : — 

The plaintiff was the maternal aunt of one Fakirappa to whom the 
land originally belonged. He died in 1878 and the plaintiff subsequently 
assumed the management of his property. The first defendant was her 
nephew and a cousin of Fakirappa, and the plaintiff filed a possessory suit 
against him (defendant No. 1) in the Mamlatdar’s Court, which suit, 
however, was dismissed in January, 1885, the Mamlatdar holding that she 
(the plaintiff) had not been in possession of the property. 

In a civil suit, however, (No. 14 of 1886) which (pending the pro- 
ceedings in the Mamlatdar’s Court) she had filed in the Subordinate J edge’s 
Court at Haveri, it was held that she had been in possession since 1880, 
and a decree was passed in her favour against the first defendant (who was 
found to be her farm servant) for the value of certain crops which had been 
taken away by him. 

There was thus the order of the Mamlatdar of January, 1885, holding 
that the plaintiff had not been in possession, and the later order of the 
Subordinate Judge holding that she had bean in possession 

The second defendant bad taken a mortgage of the property from the 
first defendant, and as a mortgagee be obtained a decree in 1887 against 
the plaintiff in the Mamlatdar's Court awarding him possession of the 
land and in execution of this decree the plaintiff was dispossessed on the 
20bh Decorober, 1887. 

[272] In 1890 the plaintiff filed this suit against defendants Noe. 1 
and 2 to recover possession of tbe land with mesne profits from 1887 to 
' 1890. 

The first defendant did not appear. The second defendant pleaded 
that the plaintiff had no title, and that the suit was barred by limitation. 

The Court of first instance dismissed the plaintiff’s suit, holding that 
the plaintiff had no title to the land, and that as she had not brought a 
regular suit in the civil Court within throe years from the date of the 
Mamlatdar’s order of January. 1885, the suit was barred under art. 47, 
soh. II, of the Limitation Act (XV of 1877). 

This decree was reversed on appeal by the District Judge. He held 
that the suit was not barred by limitation, and that as the plaintiff was in 
possession up to 1887, when she was dispossessed under the Mamlatdar’s 
order in the second defeodanti’s suit, aha was entitled to eject the 
defendants, who had no right whatsoever to the land in dispute. He, 
therefore, awarded tbe plaintiff's claim. 

Tbe following extract from his judgment gives his reasons ; — 

“ The Subordinate Judge has held that this suit is barred by 
limitation, as the plaintiff failed to bring a regular suit within three years 
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of the Mamlatdar’s decree of 1885 against her. But the plaintiff has^ 
based the present claim on a new cause of action which accrued in 1887 
when she was dispossessed by the defendants under the Mamlabdar’s order 
of 1887 till which she is found to have been in possession. Moreover, it 
may also be said that the aforesaid decisions in suit No. 14 of 1885, 
which was instituted during the pendency of the dispute in the Mamlat- 
dar’s Court, virtually rendered the Mamlatdar’s order ineffectual. I. there- 
fore. hold that the present suit founded upon a cause of action in 1887 is 
not time-barred by the Mamlatdars order of 1884. The respondent’s 
vakil objected, in appeal, that the plaintiff ought to have sought for the 
recovery of possession in suit No. 14, and that she having failed to do so 
the present suit must be held to be barred by s. 43 of the Civil Procedure 
Code. This objection also must fail for the same reasons.” 

Against this decision the defendant No. 2 preferred a second appeal 
to the High Court. 


Balaji A. Bhagvat, for appellant. — The plaintiff brought a possessory 
suit m the Mamlatdar’s Court in 1884. That suit was dismissed. She 
did not bring any suit in the civil Court [273] within three years from 
the date of that order of dismissal. Her present suit is, therefore, barred 
unaer s. 21 of the Bombay Mamlatdars’ Court’s Act (III of 1876). It is 
^30 barred under art 47, sch. II, of the Limitacion Act (XV of 1877). 
Under these Acta not only is her remedy barred, but her title too became 
extinct after the lapse of three years from the date of the Mamlatdar’s 

Bawo (1) ; Bapu v. Baji (21 ; Ghinto v. Vishnu (3) ; Annaji 
V. Daji (4) ; Badri Prasa.d v. Muhammad Yusuf (5). The lower appellate 
Court holds that the plaintiff’s cause of action accrued in 1887, when she 
Was dispossessed under the second order of the Mamlatdar. But limitation 
began to run from the date of the first order of the Mamlatdar of 1885. 
See N Get Tha Yahv. Burn (6). The first order, not having been set aside 
within three years, became final and conclusive between the parties and 

had the effect of extinguishing the plaintiff’s title, if she had any. Ibis, 

foimd that she had none, apart from her possession, which was nob 
suEDciently long to give her even a prescriptive title. 


Narayan V. Chandavarkar, for respondent (plaintiff). — The present 
case is distinguishable from the cases cited in this, namely, that shortly 
after the Mamlatdar’s order in the possessory suit of 1884 the plaintiff 
obtained a decree in the civil Court awarding her damages f^r the orons- 
taken away by defendant No. 1. This decree was based on the fact that 
the plaintiff was found to be in possession of the land at the time tha 
proceedings in the Mamlafcdar’s Court were instituted. This finding ran 
ders the Mamlatdar's order ineffeetaal. Section 18 of the Mamlatdars- 
CouitsAct (Bombay Act III of 1876) expressly provides that theMamlatdar’s 
decision on the question of possession is not conclusive ; see alsoLi/fuv 
A7iajt (7) ' v. Lakskmapa .8) ; Mudkupa v. Ningapa (9). It is found 

as a fact by the lower appeal Court that notwithstanding the Mamlatdar’s. 
ro 74 l continued in possession down to 1887, when she 

[274] was dispossessed by defendant No. 2. It is this disnossession which 

before accrued within three years 

before suit, the suit is not time-ba rred. And neither our remedy no’r our 

(2) P.J. (1889), 305. 

(5) 1 A. 38h 

(6) 1 B. 624 (625). 
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(1) 9 B. 35. 

(4) P.J. (1889), 161. 
(7) 5 B. 387. 


>(9) P.J. (1883), 131. 
(6) 2B.L.R. F.B. 91. 
(9) P.J. (1877). US. 



X.] 


KRISHNAOHAHTA V. LINGAWA 


20 Bom. 275 


is extinguished. Our title is founded on possession, and we can 
bring an action of ejectnoenb against every person other than the rightful 
owner — Pewraj v. Narayan (1). The defendants have not established 
any title to the land. We are, therefore, entitled to eject them. 

JUDGMENT. 

RanADE, J. — The contest in this case turns entirely upon the 
decision of the question of possession, both parties to the suit having 
failed to prove any other title. 

The land in dispute admittedly belonged to one Fakirappa, who died in 
1878, leaving his sister Nandyava as his heir. Nandyava is also dead, 
but has left a son and a daughter, the last being the wife of the original 
defendant No. 1. Defendant No. 1, however, did not claim any interest 
in the land in right of his wife, but he set up an adoption of himself by 
Fakirappa, which both Courts have held to be not pi'oved. Defendant 
No. 2, who is appellant before us, claims only under a mortgage-bond 
from defendant No. 1. executed in 1885. The respondent is maternal 
aunt of Fakirappa, and as such, she has no claim to succeed as heir of 
Fakirappa. 

Both parties have thus failed to prove any other title save possession, 
confirmed in the case of defendant No. 1 by a decision of the Mamlatdar, 
passed in January, 1885, in his favour, and adverse to the respondent, 
while respondent claims that her possession was confirmed by the decree 
of a civil Court in her favour in a suit which she brought for the 
value of the crops raised by her in the land in dispute in 1884, 
about the same time that she applied, in November, 1884, to the 
Mamlatdar to remove defendant No. I’s obstruction to the land. The 
respondent brought no suit in a civil Court to establish her right to 
recover possession within three years from the date of the Mamlatdar s 
order of January,. 1885, but in the civil suit for damages, her claim was 
allowed, on the ground that she had possession, and that defendant No. 1 
was only her farm servant. 

[273] As a matter of fact, the lower Court of appeal has found in this 
case that the respondent (plaintiff) coutinued in possession till 1887, in 
which year she was unsuccessful in a second application to the Mamlatdar 
to remove the present appellant’s obstruction. The present suit was 
brought by respondent within the time allowed by law from the date of 
this second order of the Mamlatdar, but the Court of first instance rejected 
the claim, on the ground that the suit was not brought within three years 
from the date of the first order of January, 1885. The lower Court of 
appeal held that the first order of the Mamlatdar was rendered ineffectual 
by the decision of tbe civil Court in the suit for damages, and that as 
respondent was proved to have been in possession down to 1887, she was 
entitled to succeed as against defendant who had no right whatsoever to 
the land, and whose possession was obtained solely under tbe Mamlatdar s 
order of 1887. 

This statement of the respective contentions of the parties raises two 
questions — (l) How far respondent’s failure to bring a suit within three 
years from the date of the Mamlatdar’s order of January, 1885, barred not 
only her remedy, but destroyed her right, even if she was found never to 
have as a matter of fact lost possession till 1887 ; — and (2) bow far res* 
pondent’s possesBiou down to tbe date of theMamlatdar's second order 
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would avail to dispeoso with the proof of any other title as against the 
present appellant, and defendant No. 1 through whona he claims as 

mortgagee. 

Both these points are not free from difficulties, as the case pre^nts 
certain peculiar features not found in the authorities cited on both sides. 
On the one hard, the appellant’s pleader Mr. Bhagvat argued that as the 
respondent failed to bring a suit within three years from the first order of 
the Mamlatdar, her right, as well as her remedy, became extinct under the 
combined effect of the provisions of the Mamlatdars’ Act and the Limita- 
tion Act (XV of 1877). Mr. Bhagvat cited the following authorities in 
support of his contention : — Nilo v. Rama il) ; Badri Prasad v. Muham- 
vind Yiisvf ;'2) ; Bapu v. Baji (3) and Chinto v. Vtsh7iu (4). The decisions 
[276] in Nilo v. Raina audBadri Prasad v. Muhammad Yusuf had reference, 
however, to the provisions of s. 278 of Act XIV of 1882, and are not 
direct authorities on the point now in issue. The case of Annaji v. Daji(6) 
was also decided on another ground. It is true that in Bapu v. Baji 
this Court held that the principles which governed the decision in Nilo v. 
Rama were equally applicable to orders passed by Mamlatdars in possessory 
suits under the Revenue Courts’ Act of 1838, which on this point is atone 
with the Mamlatdars’ Act of 1876. The same point was more expressly 
decided in Ghiuto v. Vishnu, where it was held that a suit not brought 
within three years from an adverse order of the Mamlatdar was barred 
under art. 47 of Act XV of 1877. Mr. Bhagvat contended that limitation 
began to be operative from the date of the first order of January, 1885, 
and not from the date of the second order of 1887, and cited N Ga Tha 
Yah V. Bum {6) in support of his contention. 

Mr. Chandavarbar for the respondent, however, argued that the 
present case was disticguisbable from those referred to as authorities by 
the appellant in that, in this case, the respondent was found by the lower 
appellate Court not to have lost possession till 1887, and there was a civil 
Court's decree in respondent’s favour in the suit for damages brought 
about the same time that she applied to the Mamlatdar’s Court to remove 
defendant No. I’s obstruction, and in this suit respoodenb was held to 
have been in possession in 1884, thereby virtually rendering ineffectual 
the Mamlatdar’s finding on the point of possession in defendant No. I’s 
favour. Mr. Chandavarbar further argued that the law has expressly 
provided that a Mamlatdar’s order is not conclusive on the point of posses- 
sion. 

In Lillu V. Annajiil) it was held that a Mamlatdar’s order is not 
conclusive on the point of possession, and that it was open to the party 
in subsequent proceedings to show that possession was not delivered or 
lost, notwithstanding the order. 

In Basapa v. LakshmapaiS) and Mudkapa v. Ningapa (9) the reasons 
are stated why the orders of the Mamlatdar in [277] possessory suits were 
not intended by the Legislature to have a conclusive effect. The posses- 
sion which is brought in issue in proceedings before the Mamlatdar is 
immediate possession, and the party thus dispossessed within six months 
is to be put in possession till the questions of possession and title are 
adjudicated upon in a regular suit. The purpose of the Act is temporary, 
and its procedure summary, and there is no appeal. 


(1) 9 B. 35. (2) 1 A. 381. 

(4) P. J (1883), p 131. 16) P.J. (1889) p. 161. 
(7) 6 B. 387. (8) P. J. (1877), p. 58 

(9) P. J. (1877), p. 115. 


r. J. p. 305. 
(6) 2 B.L.R. F. B. 95. 
1 B. 624 (625). 
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In the present case, there were, as a matter of fact, two almost con- 
temporaneous adjudications, one by a civil Court in the suit for the value 
of the crops, and the other by the Mamlatdar. Kespondent succeeded 
in the civil Court on the strength of a finding in her favour on the point 
of her possession of the land, and her failure to remove defendant No. 1 s 
obstruction in the possessory suit before the Mamlatdar was thus remedied 
by theMecree of the civil Court, more especially when she is proved to 
have not lost possession till 1887. Si'cbion 28 of the Limitation Act 
(XV of 1877) does not apply to parties who rely on actual possession which 
has never been disturbed— v. Dajibhai (1) followed in Orr v. 
Sundra (2). Article 47 only applies to ejectment suits, and there was no 
occasion to the respondent to bring such a suit if she continued in posses- 
sion notwithstanding her failure in the possessory suit. On the whole, 
therefore, we must hold that the Mamlatdar’s order of January, 1385, had 
no conclusive effect, and was rendered ineffectual by the decree of the 
civil Court, and that as respondent continued in possession notwithstand- 
ing that order down to 1887, the present suit was nob time-barred, and 

neither her remedy nor her right was extinguished. ^ 

The nexfc question relates to the point as to how far respondent 3 
possession entitles her to succeed in this suit as against defendants. 

The leading case on this subject is the Full Bench decision in Peviraj 
V. Narayan (3), in which it was held that possession was a good title 
against all persons except the rightful owner, and entitled the claimant to 
maintain an ejectment suit against any other person than such owner who 
dispossessed him. In the [278] language of Westropp. 0. J., the title 
of possession is good as against a person who seeks bo disturb that pos- 
session, and who has not a colour of title to the land in dispute, and 
never had possession of it. The decision in this case has been followed 
in many subsequent cases, in which it was held that possession was prima 
facie evidence of title, and is primarily exclusive, and it is for him who 
impugns this exclusive title, to show that the possession originated m a 
way nob to affect his own right — Sakalchaud v. Sundarlal (4) , Vithu v. 
Sapu{5) -, Vitkobav. Narayan {6). It is true Melvill, J.. doubted the 
correctness of the Full Bench decision, which was in conflict with his 
own ruling in Dadabhai v. The Sub-Collector of Broac/i(7). That case was 
certainly not noticed in the judgment of the Full Bench, but the Judges 
who made the reference to the Full Bench noticed another unreported 
judgment of Sargent and Melvil, J.L. which was on the same lines as the 
decision in Dadabhai v. The Sub-Collector of Broach (7). The defendants 
in this case might indeed have pleaded an outstanding title m a third per- 
son, and if they had succeeded in doing so, they might have defeated the 
respondent-plaintiff. They, however, raised no such defence, and they set 
up a title by adoption, which they failed to prove. This title of a third 
party was successfully pleaded in the case of Wise v. Ameerunissa (Q) , to 
which Mr. Justice Melvill has referred in Trimhak v. Baji (9). 

In the present case the respondent is distantly related to the last 
owner, and she is shown to have been in possession of the land for at least 
seven years before she lost it in 1887. Defendant No. 1 was held in the 
oivi! suit of 1885 to have been her farm servant, and he did nob obtain 
* possession of the land. His mortgagee, the present appellant, obtained 
possession in 1887 under the second order of tbe Mamlatdar. Under 

0) 14 B. 2aQ. (2) 17 M. 265. (3) 6 B. 215. 

(4) P. J. (1899), 309. (5) P. J. (1876), 289. (6) P. J. (1883). 262. 

(7) 7 B.H-O.B. A.O.J. 82. (8) 7 I.A. 73. (9) P. J. (1882), 162, 
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1895 these circumstances, respondent's previous possession, confirmed as it is 
Jan. 28. by the decree of a civil Court, and by the finding of the lower Court of 
. appeal in this ease, must prevail against the appellant who claims through 

APPEL- respondent’s farm servant only, and whose possession commenced with 
LATE the disturbance which compelled the respondent to bring this suit. 

Civil. [279] On a careful consideration of all the authorities, we feel satis- 

fied that the decision of the lower Court of appeal must be upheld. We 

20 B. 270. accordingly reject the appeal and confirm the decree with costs on appellant. 

Decree confirmed. 


20 B. 279. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


Chennaya [Original Plaintiff), Appellant v. Malkapa (Original 
Defendant), Respondent.* i.29th January. 1895.] 

Mortgage— Redemption — Decree for payment and redemption vAihin six months — Applica- 
tion for execuiioyi of decree after six months had expired-^Trnnsfer of Provertv Act 
fir 0/ 1882). s. 93. Iffy 

Section 93 of the Transfer of Property Aot (IV of 1882), under ’which a plaintifi 
mortgagor who has obtained a decree for redemption may show cause for 
extending the time allowed by the decree for redemption, does not apply to 
decrees made before the Act was put in force. 

[R., L.B.R, (1893—1900). 420.] 


Second appeal from the decision of J. L. Johnstone, District Judge 
of Dharwar, in appeal No, 273 of 1893. 

On the 30th August, 1892, the plaintiff obtained a decree for 
redemption of certain property on payment of Rs. 703-0-74 within six 
months. 

The pUintiff did not apply for execution of this decree until after 
the six months had expired. 

This darkhast was rejected by the Subordinate Judge as being 
made too late. 

On appeal, the District Judge confirmed the order of rejection, on 
the ground that the Court in execution had no power to enlarge the 
time mentioned in the decree. 


The plaintiff thereupon preferred a second appeal to the Hieh 
Court. 

Shivram Vithal RtetfarAar, for appellant (plaintiff).— The plaintiff 
may redeem although the six months have expired under s 93 of the 
Tratiafer of Property Act (IV of 1882) [280] he has that right until a 
final order for foreclosure is made. Under the last clause of that section 
the Court has the power to enlarge the time for redemption for any 

n Ishoargar y. Chudasarm 

Maimbhat (1) Chudasama Mmabhai v. Mahant Ishwargar (2) are no 

Presldencv'”^^ ^ Transfer of Property Act was extended to this 


* Second Appeal, No. 604 of 1894 

(1) 13 B. 106. 
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(2) 16 B. 243. 
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B. N. Bhajekar, for respondenfcs. — The decree sought to be executed 
was passed before Act IV of 1882 was applied to this Presidency. It was 
extended to this Presidency on the Ist January, 1893, while the decree was 
passed in August, 1892. The Act is not retrospective. Section 93 of 
the Act does not, therefore, apply in the present case. 

JUDGMENT. 

Jardine, J. — It is urged that s. 93 of the Transfer of Property Act 
(IV of 1882) applies to decrees made before that Act was put in force, and 
that the procedure in the second clause of that section required the defend- 
ant-mortgagee to apply for an order debarring redemption on which, and 
not till then, the plaintiff would have opportunicy to show good cause for 
extending the period fixed for payment. We are of opinion that as s. 93 
relates only to proceedings to which s. 92 relates, the present decree is 
not governed by the Transfer of Property Act, the words in the first sentence 
of s. 92— “the Court shall pass a decree ordering ’’—clearly referring to 
uturity. We notice also that the effect of this Act does not appear to 
have been pleaded in the Courts below ; nor any intimation given to either of 
those Courts that there was good cause for extending the time. The 
decree is confirmed with costs. 


1895 

Jan. 29. 

Appel- 
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Civil. 

20 B. 279. 


20 B. 281. 

[281] APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt., Chief Justice, and Mr. Justice Fulton. 


Bamchamdra N/^RAYAN Kulkakni (.Original Defendant No. 2). 
Applicant v. Draupadi KOM NaraYAN (Original PlaintiJ), Opponent.* 

[29l-h January, 1895.] 

Dekkkan Agriculluriits' Relie/ Act (XVlIof 1S19)— Special Judge— Ex parte order— 
Review — Reasonable exercise of discretion. 

The Special Judge under the Dekkhan Agriculturists' Relief Act (XVII of 1879) 
has power to review ao ex parte order made by him. 

CR., 34C.677"6 C.L.J. 84 = 11 C.W.N. 803 ; 26 Ind. Caa. 46 = 27 M.L.J. 606,] 

This was an application under the extraordinary ]urisdicbion (s. 622 
of the Civil Procedure Code, Act XIV of 1882) against the decision of 
C. E. Jopp, Special Judge under the Dekkhan Agriculturists Relief Act 

(XVII of 1679). 

The opponent (plaintiff) brought a redemption suit against the appli- 
cant Rainchandra Narayan Kulkarni (defendant No. 2) and two others in the 
Court of the Second Class Subordinate Judge of Madha in the Sholapur 
District. The Subordinate Judge having dismissed the suit, the opponent- 
plaiotiff applied for revision to the Special Judge under the Dekkhan Agri- 
culturists’ Relief Act, who, without issuing notice, reversed the decree of the 
Subordinate Judge and remanded the case for retrial. The applicant, having 
learnt after the remaud that the decree of the Subordinate Judge had been 
reversed, applied to the Special Judge for a review of bis order on the 
ground that the order was ex parte. The Special Judge accordingly 
ordered a notice to issue to the opponent (plaintiff) to show cause why the 
order reversing the Subordinate Judge's decree should not be set aside. 

* Application No. 107 of 1894 under the extraordinary juriediotion, 
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The application came on for bearing before the Special Judge (0. H. Jopp, 
who had in the meanwhile succeeded Rao Bahadur Kanade), who 
rejected it with the following remarks: — 

“The decision in Printed Judgments for 1887, p. 116 (l). may perhaps 
be reconciled [282] with that in Printed Judgments for 1886, p. 11 (2), hy 
supposing that though the Special Judge is not obliged by law to issue 
notices at all, if be issue notices to one party be is bound to do so to the 
others. It may be, therefore, that when notices’were issued and served on 
the other parties, a notice should have been served on defendant No. 2. 
But even if this is granted. I do not see what power I have to act in this 
matter. No power is given by the Dekkban Agriculturists Belief Act to the 
Special Judge to set aside any order or decree passed ex parte by him. It 
has frequently been ruled that the provisions of the Civil Procedure Code 
do net apply to the proceedings of the Special Judge. I have, therefore, no 
power to set aside the decree in this case under s. 108 of the Civil 
Procedure Code, and I see no reason for holding that the power to set 
aside a decree passed cx parte against a defendant or opponent is one 
inherent in every Court of justice. ” 

Against this decision the applicant applied under the extraordinary 
jurisdiction and obtained a rule nisi calling upon the opponent to show cause 
why the decision should not be set aside on the ground that the Special 
Judge erred in holding that he bad no jurisdiction to set aside the ex 
parte decree passed by his predecessor and to restore the case to the file. 

[283] Gatigaram B. Rele appeared for the applicant in support of 
the rule. — He relied on Vishvanath v. Aba ^3), Badarickarya v. Bam’ 
Chandra (4) and Bamsing v. Bahu Kisansing (7). 

Doji Ahaji Khare appeared for the opponent to show cause. 


(1) Decision in Printed Judgments for 1887, p. 116 : — 

The Acting Special Judge issued a notice to the defendants to attend his Court at 
Sangola on the 18th or 19bh February, 1886. This was served on the evening of the 
18th, and ou the 19th the defendants went 24 miles to attend the Special Judge’s Court. 
The raznama (or journal) says they did attend it ; but this is plainly wrong and is con- 
tradicted by the judgment. The Court wa.s closed when the defendatsts arrived on the 
I9tb, and the Acting Special Judge went away the next morning. He ordered the Subor- 
dinate Judge to get extracts from the first dcfendact’.s books. These wore sent, but no 
new notice was sent to the defendants. The plaintiffs were heard on the review, but 
the defendants were not. It cannot, we think, be said that they failed*to attend the 
Court through any neglect, and the Acting Special Judge ought to have given them a 
hearing before he, on the 31st March, 1886, reversed the decision of the Subordinate 
Judge in their favour, a decision with which his own Assistant agreed. Juatice required 
that, when the plaintiSs were heard against the judgment of the Subordinate Judge 
approved by the Assistant Special Judge, the defendants should be heard in support of it, 
unless there was a default of attendance on their part. We. therefore, set aside the 
decree of the Acting Special Judge and direct him to re-bear the review, giving an 
opportunity to both sides to be beard. 

(2) Decision in Printed Judgments for 1886, p. 11 : — 

Section 53 of Act XVII of 1879 does not expressly provide for notice being given to 
the parties; and having regard to the very special nature of the Act. we cannot, we think, 
assume on general principles that such notice was necessary before the power of revision 
could be exero^ed under that .section. It is to be remarked that s. 74 only 
makes the Civil Procedure applicable to suits and proceedings before the Subordinate 
Judge; and, m the absence of any rule, regarding notice, made by the local Government 
under s. 75 of the Act of 1879. the conduct of the proceedings before. the Special Judge 
must, we think be deemed to be entirely in his ownsdiscretion. This was, apparently, 

^eopmion of the Division Court, consisting of West and Nanabhai, JJ.. in petition 
No. 89 of 1984, m which the same noint waQ 


same point was raised. 

(3) P. J. (1886). p. 11. 

(6) P. J. (1893), p. 35 = 19 B, 113 


(4) Ihidy. 575 = 19 B. 116. 
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JUDGMENT. 

Sargent, C. J. — The Special Judge considers that a Special Judge 
has no power to set aside an ex parte order made by him, because no 
such power is given him by the Act, and it is not, he considers, a 
inherent in every Court. We have already held in VishvanatU v. Aba U) 
followed in Badaricharya v. Ramachandra (2) and Ramsing y. Babu 
KisansingiS) tbat “ the conduct of the proceedings before the Special Judge 
must be deemed to be in his own discretion ; and in the last two cases 
it was held that the granting a review of judgment may be a most 
reasonable exercise of such discretion. Similarly the setting aside ati 
ex-p&rte decree Or order may well be a most reasonable exercise of 

discretion on the part of the Court. . , x t 

Eor these reasons we think that the Special Judge was wrong in 

holding he had no power to entertain the application, and must, theretore. 

make the rule absolute, discharge the order of the Special Judge, and 

send back the application for his consideration on the merits. Costs to 

follow the result. 

Rvle made absolute. 


20 B. 283. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


IN RE HausambHAI Abdubabhai.''- [sist January, 1895.] 

Provincial Small Cause Court Act {IX of 1837), s. 2^7. and art cl. srh. II- 
Suit for damages— Cognizable by Small Cause Court— JurtsdicHon Begtstration 

of plaint which has been ordered to be relumed. 

A suit to recover domoges (or injnry to o cau cused by the divereion of a 
water-oouree is oogoisablo by a Provincial Small Cause Court Such a emt does 
not fall within the exception of art. 35 (t) of ech. TI to Act IX of 1887. 


[F., 10 M.L.J. 313 ; R., 19 lod. Cas. 759 = 9 N.L.R. 54.] 

This was a reference under s. 617 of the Code of Civil Procedure 
(Act XIV of 1882) by Bao Bahadur Krisbnamukh L284J Atmaram, 
Judge of the Provincial Court of Small Causes at Abmedabad. 

The reference was in the following terms ; 

“ The plaintiff sues to recover from the defendant Rs. 150 as damages 
owing bo certain tortuous acts of the defendants in preventing the water 
of the plaintiff’s house from going in a certain cesspit and thereby causing 

damage to bis (plaintiff's) wall and house.' ^ 

“ Rao Bahadur Lalshanker Umyasbanker, who acted for me during 
my absence as Fourth Judge of the Bombay Court of Small Causes, return- 
ed the plaint to the plaintiff for presentation to proper Court. He does 

not give in his order any reasons for roturning the plaint. The plaintiff 

presented the plaint to the First Class Subordinate Judge’s Court. Then 
it was filed and registered and sent to the Joint Subordinate Judge for 
trial. The Joint Subordinate Judge returned it to the plaintiff, holding 


• Civil Referenoe, No. 16 of 1894. 

(1) P. J. (1986), p. 11. (3) P. J* (1893), p. 35 = 19 B. 118. 

(8) Ibid p, 575 = 19 B. 116. 
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that the suit was one cognizable by a Small Cause Court. Thereupon it 
was presented to me. I am myself of opinipn that a suit like this is 
cognizable by a Small Ca,use Court, as it cannot be said to be a suit rela- 
ting to immoveable property. Incidentally questions relating to immove- 
able pi'opei ty will arise in bbe case but the suit is really one for damages, 
and does not come under any of the clauses given in sch. TI of Act IX of 
1887. But as this same Court presided over by my predecessor once 
returned this plaint to the plaintiff, I doubt if I can admit it. T, therefore, 
submit the follosving questions for the determination of the Honourable 
the Chief Justice and Judges of Her Majesty’s High Court 

“ 1 . Whether a suit like this is cognizable by a Small Cause Court ? 

“ 2. Whether I can register the plaint unless the High Court sets 
aside the order of my predecessor ? 

“ My opinion on No. 1 is that the suit is cognizable by this Court* 
and on No. 2 is that I cannot register it until the previous order of this 
Court is set aside by the High Court.” 

The reference was heard by a Division Bench (Jardine and 
Ranade, JJ.). 

[285j Sitanath Gopmath Ajinkya (amicus curici) for plaintiff. — The 
present is a suit for damages for injury caused to immoveable property. 
There is no question of title directly involved in the suit. If a question of 
title be incidentally raised, that does not oust the jurisdiction of a Small 
Cause Court — Manappa Mudali v. McCarthy (1); AlagirUamx v. lnnasi(2)\ 
Shumbhoo Chunder Mowliok v. Pran Kristo Mowlick (3) ; Radha Churn v. 
Gudadhur (4). The present case does not fall within any of the excepted 
cases given in sch. II to Act IX of 1887. The suit is, therefore, cognizable 
by a Small Cause Court. 

Vishnu K, Bhatvadekar (amicus curia) for the defendant. — A Small 
Cause Court has no jurisdiction to entertain a suit like the present. A 
question of title is directly involved in the suit. The plaintiff is not 
entitled to the relief he claims without proving his title to immoveable 
property, which the Court cannot finally determine. The plaint was, 
therefore, rightly returned under s. 23 of Act IX of 1887 for presentation 
to the proper Court. Tbe suit falls under art. 35 (i), sch. II to the Act. 


JUDGMENT. 

PER CURIAM . — The Court answers the questions as follows: — (1) 
The suit is cognizable by the Court of Small Causes as one for damages 
caused by injury to a wall. The fact that the injury was caused by diver- 
sion of a water-course or obstruction of an easement is an accidental 
circumsfanee which does not bring the plaint within the exception of 
art. 35 (i) of Second Schedule to Act IX of 1887. 

(2) The order returning the plaint being final under s. 27 of the Act, 
the Judge caunot register the plaint while that 'order is in existence. 


(1) 3 M. 192. 


(2) 3 M. 127. 


(3) 13 W. R. 105. 
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[286] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt.^ Chief Justice^ and Mr. Justice Fulton. 


MurarI (Original Defendant), Appellant v. ^ AY A. (Original Plaintiff), 

BespondentJ [4th Eebruary. 1895.] 

Eindu law— Minor— Minor's estate— Power of mother of minor to sell her deceased 
husband's estate— Mother— Omission of the minor'sname xn the sale-deeds- oon 
bound by sale. 

Uadec Hindu law, tbe mother as guardian of her minor son has authority to 
sell her husband’s estate in order to pay oS his debts, and the omission of any 
reference to the minor in the deed of sa‘o does not tender it ineSeotual if it is 
proved that it was her intention to deal with the son’s interest, and not merely 
with any interest which she might have herself. 

[P., IN.L.R. 66 ] 

This was a second appeal from the decision of A. S. Moriarfcy, Assist- 
ant Judge of Satara, reversing the decree of Rao Sabeb G. G. Soman, 
Subordinate Judge of Tasgaon. 

The plaintiff sued the defendant to recover possession of a part of a 
field, alleging that it was his property and that the defendant had been in 
wrongful possession for ten or twelve years during the plaintiff’s minority, 
which bad terminated about a year prior to the institution of the suit. 

The defendant replied (inter alia) that the field in dispute had been 
purchased by him from tbe plaintiff’s mother during tbe plaintiff's minority 
under two deeds, one for Rs. 100 dated the 8th February, 1876, and the 
other for Rs. 18. dated the 14th February, 1879. and ha contended that 
the Bales being made by tbe plaintiff s mother for his benefit were binding 

on him, . , . 

The Subordinate Judge dismissed the suit, holding that the sale to 
the defendant bad been made for a necessary purpose by the plaintiff s 
guardian during his minority. 

On appeal by the plaintiff the Judge reversed the decree of the lower 
Court, holding that the plaintiff was not bound by the sale during his 
minority. He found also that tbe sale of the plot for Rs. 100 had been 
effected to satisfy a debt due to tbe defendant by the plaintiff a father 
which tbe plaintiff was bound to pay. He passed a decree directing that 
the plaintiff should recover [287] possession of the property on payment 
of Rs. 100 to the defendant. The defendant preferred a second appeal. 

Mahadeo B. Chavhal, for tbe appellant (defendant).— The plaintiff’s 
mother wasde facto manager during his minority. The sale-deeds do not 
mention the name of the plaintiff; but from the documents it is clear that 
the defendant purchased the land for value, believing that he got the whole 
property. Tbe plaintiff does not allege that his mother was not de facto 
manager during his minority. Further, the sale was effected in order to 
pay off a debt contracted by plaintiff's father Under these circumstances 
the sale is binding on the plaintiff — Sitccaram Morarji v. Kalidas 
Kallianji (1). 

Ghanasham N. Nadkarni, tor tbe respondent (plaintiff). — The sale- 
deeds do not say that tbe sal© was effected by the plaintiff’s mother in her 
representative capacity as de facto manager. The mother purported to sell 

* Second Appeal No. 409 of 1893. 

(1) 18 B. 631. 
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JUDGMENT. 

Sargent, C. J. — The Assistant Judge has found that the plaintiff’s 
mother during her son’s minority sold to the defendant two plots of land 
for Ks. 100 and Rs. 18 respectively. The item of Rs. 100 was applied 
towaids payment of the plaintiff’s father’s debts. It does not appear for 
what purpose the item of Rs. 18 was required. The deeds of sale dated 
the 3th February, 1876, and the 14th February, 1879, contained no mention 
of the minor’s name, but purported to deal with the land as if it were the 
property of the mother. 

As it has not been found that there was any necessity for the sale, 
forRs. 18, of the second bit of land, the transaction is not [288] binding 
on the minor, who is entitled to recover the property in question. 

But in regard to the first sale, which was effected in order to pay off 
the father’s debts, we have to determine whether the omission of any 
reference to the minor in the sale-deed renders it ineffectual against him. 
For the respodent Mr. Ghanasham drew our attention to one passage in the 
deed in which the vendor said that she had sold whatever right, interest or 
inheritance she had, and contended that these words limited the conveyance 
to the mother’s interest ; but the earlier part of the document shows that 
she purported to sell the land itself, and it is clear that such must have 
been her intention, inasmuch as at the time of the sale she personally had 
no interest in the property excepting a charge for maintenance over the 
whole of her husband’s estate. 

It was not denied that by Hindu law the mother as guardian of 
her minor son had authority bo sell the land in order to pay off her 
husband’s debts. Such being the case, it appears to us that she bad 
both the authority and the intention to sell at the time when she purported 
to do so, her act effectually conveyed the property to the defendant 
notwithstanding that it was not correctly described as belonging to her son. 
In arriving at this conclusion we are bub adopting the opinion expressed 
in Jzidunatk Chzickerbutty w. James Tweedie (4) by Peacock, 0. J.. who 
pointed out that a sale by a manager with necessity may be valid although 
the vendor does not describe himself as manager. The decision of Mah- 
mood, J., in Makiindi v. Sarahszikh (5) was to the same effect ; for, though 
it is true that in that case the minor’s name was incidentally mentioned 
in the deed, the judgment was based, not on this circumstance, bub on the 
fact that it was clear from the deed that it was the share of the minor 
which formed the subject of the sale. In each case the language of the 
deed and the circumstances in which it was executed have to be con- 
sidered. In the present case, as above pointed out, remembering that the 
mother had no proprietary interest in the land, it is certain, from the 


the land as her property, and that being so, the sale cannot stand, as the 
mother had no saleable interest. 

[Sargent, C. J. — She sold the property bo pay off her husband’s 
debt.] 

The plaintiff is totally ignored in the documents. What she sold was 
her right, title and interest in the property, and, therefore, the plaintiff 
acquired only those rights which she could sell and not the absolute 
estate — Gadqeppa Desai v. Avaji (l) ; Jatha Naik v. Vezikatapa (2) ; 
Szibbanna v. Venkatakrishnan (3). 


(1) 3 B. 237. 

(4) 11 W.R. 20. 


(2) 5 B. 14. 

(5) 6 A. 417 (419). 


(3) 11 M. 408. 
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wording of tho deed, that it was the land itself, and noh merely any interest 
which she might be supposed to have, which formed the subiect o£ the 

sale. 

[289] The learned Assistant Judge has relied on three cases, Kiivarji 
V. Moti Cl), Gadgeppa v. Apaji (2) aod Sa/mr Aii v. Sukeea Bibee (3), but 
they do not seem to support his decision. In the first of these cases 
Kuvarji v. Moti — the conclusion that the deed did not bind the minor 
was founded, not; on the omission of his name, but on the fact that the 
mother had not obtained a certificate under Act XX of^l864. a defect 
which cannot now be held to affect the validity of the deed having regard 
to the more recent decisions of this Court in Manishcmkar v. Bai Muli (4^] 
and Sonapa v. Mhalpai (5). The second case- Gadgeppa v. Apaji le- 
ferred to has no bearing’on the question under consideration, for the cause 
of action was a money bjnd executed by a mother, which did not purport 
to charge her son’s estate. In the third ease noticed — Bahur Ah v. Swfceea 
Biiee— the parties were Mahomedans. amongst whom the mother has nob 
tho same power of alienation of her minor sons’ property as 
amongst Hindus, and as the defendant had merely alleged that the venoor 
was herself the owner of the property, the High Court on special appea 
confined its attention bo the question whether she had been in possession 
on her own account or as guardian of her children. 

Under these circumstances, we must now vary the decree of the 
Assistant Judge bv rejecting so much of the claim as relates to the land 
sold for Rs. 100 by the deed of 8bh February. 1876. and by awarding the 
remainder of the claim in resnecb of the land purporting to be sold tor 
Rs. 18 by the deed of the 14bh February, 1879. The plaintiff must pay 
the defendant’s costs throughout on the portion of the claim rejected, and 
will recover his costs throughout on the portion awarded. 

Decree varied. 
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[290] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


DhoNDO Balkrishna Kanitkar {OriQino.1 Plaintiff), Appellant v. 

Raoji valad DaDU iOrigmal Defendant), Respondent. 

L4th February, 1895.] 

;^orlgage—ReQislralion— Notice— Sale of mortgnoed property in erecMtion of a money 
decree without expresi notice of mortgage of mortgagee to enforce mortgage 

against the property in hands of purchaser — Civil Procedure Code (Act XIV of lo82), 
8, 387. 

A mortf^agee under a registered mortgage-deed obtained a money decree against 
the mortgagors in some matter other than the mortgage, and sold tho mort- 
gaged property in execution of the decree. The mortgagee lien was not announced 
in the proclamation of sale as required by s. 287 of the Civil Procedure Code 
(Aot XIV of 1882;. and the auciion-purehaper had no actual knowledge of tho 
mortgage. In a suit brought by the mortgagee against the mortgagors and the 
auctioD-purobaser to recover the mortgage debt by sale of the mortgaged property. 


* Second Appeal, No. 372 of 1893. 

(3) 3 B. 337. (3) 13 W. R, 63. 

(S) 16 B. 359. 
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HeW that, except in a case of fraudulent ooncealxnent, the registration of tho 
mortgage was notice to subsequent purchasers. The property was, therefore, . 
liable under the mortgage, and the aaotion-purchasec was bound by it. 

Held, further, that the omission to declare the mortgage at the time of the sale 
could not be treated as an estoppel, 

[R . 22 B. 636 (691) ; 11 0.0. 205 (207) ; 134 P.L.R. 1901 ; 1 S.Ii.R. 44.] 

Second appeal from the decision of G. C. Whitworth, District Judge 
of Nasik, confirming the decree of Rao Saheb L. K. Nulkar, Subordinate 
Judge of Sinnar. 

Suit by a mortgagee for sale of the mortgaged property, &o. By a 
registered mortgage-deed dated 23rd June, 1886, the first and second 
defendants mortgaged the property in question to the plaintiff with 
possession. Subsequently tho plaintiff obtained a money decree against 
them, not for the mortgage-debt, but in some other matter, and in execution 
of this decree the bouse was sold and purchased by the third defendant. 

The plaintiff s davkhast for execution had stated that the house was 
to be sold subject to bis mortgage lien, but in the proclamation of sale the 
lien was not mentioned, nor was anything said about it at the auction-sale. 

The third defendant having purchased the property was put into 
possession by the Court. Thereupon the plaintiff applied to be restored 
to possession, and his application being rejected he filed [2913 the present ■ 
suit to establish his right as mortgagee and to recover the amount due on 

the mortgage by sale of mortgaged property and from the first and second 
defendants. 


Defendants Nos. 1 and 2 did not appear. 

Defendant No. 3 replied {inter alia) Shat he did not admit the plaintiff’s 
mortgage lien ; that the plaintiff did not reserve his lien upon the property 
when it was sold in execution ; and he contended that he being a bona-fide 
purchaser for value without notice of the lien, the claim as against him 
should be rejected. 

The Subordinate Judge found that the third defendant purchased the 
house without notice of the plaintiff’s mortgage lien : that he was entitled 
to retain possession ; and that the plaintiff should recover the mortgage-debt 
from the first and second defendants. 

On appeal by tho plaintiff the decree was confirmed. 

The plaintiff preferred a second appeal. 

Daji Abaji Khare, for the appellant (plaintifll).— The plaintiff is entitled 

to enforce hie hen upon the property in the hands of the third defendant 

who bought It with notice of the mortgage. For the mortgage was 

registered, and registration is notice— AfoJtram y- Hari (1). The lower 

Courts have held that because the mortgage was not mentioned in the 

proclamation of sale or at the auction sale, it is not binding on the purchaser. 

But the only question is whether the purchaser had notice, and he bad 

notice by the fact of registration. lu our darkhaH for execution we prayed 
that our hen should be declared. 

Gawparum B. Rele, for the respondent (defendant No. 3).— The mere 

mentioned in the darhhast cannot be considered 

nrocKmaUnn ^1 ^*^*658 the mortgage was mentioned in the 

thrnu^ha=pr at the auction sale, it cannot effect 

because if, was hie meumbent on the plaintiff to announce the lien, 

Krishna Kumnr n that of a stranger— Dzi/fafi Sirhar v, 

Knshna Kumar Bakski (2) ; Agarchand v. Rakhma (3). 


(1‘ PJ. (1877), p. 4. 


(2) 3 B.L.R. A.C.J, 407. (3) 12 B. 678. 
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[292] [Jardinr, J. — In the last case the lien was frauaulently con- 
cealed, and, therefore, it was held not binding.] 

In the present case, though there is no finding that the hen was 
fraudulently oonoealed, still the very fact that it was not proclaimed, and 
that we purchased the oroperty bona fide in the belief that we purchase 
an absolute estate, estops the plaintiff sotting up the hen. We should not 
be made to suffer for the plaintiff s omission. 

JUDGMENT. 

JARDINE, J.— The plaintiff, being mortgagee of the property under a 
registered deed of 1836 executed by the de'eudants Nos. 1 and 2 obtained 
a decree against them in some other matter, and in execution thereol had 
the property nut up for sale at a Court sale, where it was bought by the 
defendant No'. 3. In the present suit the Courts below have refused to 
make the property liable on the mortgage. It is found as a fact that the 
defendant No. 3 had no actual knowledge of the This moum- 

brance had not been stated in the proclamation as s. 287 of the ^ode oi 
Civil Procedure requires. Laying stress on this fact, the District Judge 

held that the defendant No. 3 had no notice at all. _ 

But although Didlab v. Krishna (1) is cited to support the decision, 
it has long bean settled in this Presidency that registration is notice to 
subsequent purchasers-Has/i^x v. Ragko (2) ■ Lakshma^ulas v. Da.Tui (3), 
Radhabai v. Shamrav (4) ; Dundaya v. Chenbasapa (5). In Agarchand v. 
Rakhma (6), a fraudulent concealment was held to create an e^apbion , 
but in the case before us there is no fraud, but only omission. The case 
is thus on all fours with Motiramv. Hart (7) and resembles also 
v.Lakshman C8j discussed without disapproval by the Full Bench in 

Lakshmandas v. Dasrat. Mr. Rele has urged the Court to treat the 
omission of the plaintiff to declare his incumbrance at the time of sale as 
creating an estoppel. But this would be contrary to the decisions e.g., 
Baswuntapa v. Ranu (9) and see also Sobhagchand v. Bkatchand (10). 
would have been otherwise if the [293] decree in execution of which the 
Court sale occurred had been obtained on the mortgage Khevraj v. 

Jjinaaya (11); Sheshgiri v. Salvador Vas (12J. , 

We, therefore, amend the decree by adding to the relief thereby given 

a declaration that the plaintiff has aright to recover the amount due on 
the mortgage by sale of the property in suit, and a direction that the 
amount be recovered therefrom if he fails to recover it from the defendants 
Nos. 1 and 2 : the defendant No. 3 to pay his own costs throughout and 

the costs of both appeals. 


9 

(1) 3 B.L.R- A C.J. 407. 
(4) 8 B. 168. 

(7) P. J. (1877}. 4. 

(10) 6 B. 103 (906). 



(2) 6 B. 165, 

(6) P. J. (1883), 83. 
(8i P.3. (1877), 

(11) 5 B. 2. 


(3) 6 B. 168. 

(6) 12 B. 678. 

(9) 9 b. 86 (92). 
(12) 6 B. 6. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Fulton. 

Shivdayal Ramcharan (Original Defendant Fo. 2), Applicant v, 
Kiietu Gangd and another (Original Plaintiffs), Opponentsf^ 

[5ch February, I895.j 

Praclice — Procedure-’Civil Procedure Code (Act XIV o/ l882), s. 39 — Pleader — Pleader 
duly appointed by a party to a suit cannot delegate his authority to another pleader 
— Ex parte decree. 

The applicant (defendant No. 2) was one of two defendants in a suit in the 
Court of Small Causes in Bombay. He and his co*defendant (defendant No. 1) 
appointed separate pUaders (K. and W.) to conduct their case. On the day of 
hearing the applicant was unavoidably unable to be present, and his pleader 
(K.) being also engaged elsewhere requested W., the pleader of the other defend* 
ant in the suit, to hold his brief and to conduct the case for both defendants. W. 
did so. A decree was passed against both defendants. The applicant subsequent- 
ly applied to the Full Court under s. 37 of the Presidency timall Causes Court 
Act (XV of 1682) for a new trial on the ground that he had not been represented 
at the bearing and that the decree had been passed against him ex parte. The 
Full Court refused the application, bolding that the applicant bad been repre- 
sented by a pleader, and that the decree against him was not ex parte. The 
appellant then applied to the High Court in its extraordinary jacisdiotion, 

Held, discharging the order of the Full Court, that the decree against the 
applicant was an rr parfe decree. K.. who was the applicant’s duly appointed 
pleader, could not delegate his authority to W., and as the applicant was not 
himself present, the decree was tx parte, W- was not the duly appointed pleader 
of the applicant and could not, therefore, represent him at the hearing ; see s. 39 
of ths Civil Procedure [294] Code (Act XIV of 1882). The High Ooutt sent 
back the case to the Small Causes Court to deal with the application for a new 
trial on its merits. 

[R., 22 R. 654 (656); 9 O C. 65 (68) ; U.B.R. (1897—1901) 240 : D., U.B.R, (1902), 2nd 
Qr., Power of Attorney, p. 2.] 

This was an application under the extraordinary jurisdiction (s. 622 
of the Civil Procedure Code, Act XIV of 1882) against the decision of the 
Full Court (consisting of C. W. Chitty, First Judge, and M. H. Hakim, 
Fifth Judge) of the Bombay Court of Small Causes. 

The applicant {defendant No. 2) was one of two defendants 
who were sued by the plaintiffs in the Court of Small Causes at 
Bombay. The bearing of the case was fixed for the 8th June, 1894. 
On that day the applicant was unable to appear, as he was obliged 
to attend in the Presidency. Magistrate’s Court, in which one of the 
plaintiffs had instituted criminal proceedings against him. The applicant 
and his co- defendant had instructed separate pleaders to appear for them 
in Sma'l Causes Court, but when the case was called on for bearing on the 
8th June the applicant s pleader (Mr. Kapadia) being engaged elsewhere, 
asked Mr. Warden, who appeared as pleader for the other defendant, to 
bold his brief and conduct the case on behalf cf the applicant. Mr. Warden 
accordingly did so, and on behalf of both the defendants contested 
their liability to the plaintiffs’ claim. The Court, however, passed a 
decree for the plaintiff. Against this decree the defendant applied to the 

under s 36 of the Presidency Small Cause Court Act (XV of 
1862) for a new trial and for a re hearing of the suit, but the Court 
rejected the application on the ground that the decree was not an ex parte 

Application No. 119 of 1894 under the extraordinary juttsdiotlon* 
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decree, as Mr. Warden held Mr. Kapadia’s brief on behalf of the 

defendant. ^ 

The defendant now applied to the High Court under its extraordinary 

iurisdiction, contending that the Full Court erred in law in holding that 
the decree was not an ex parte decree, and that he had no proper opportu- 
nity of cross-examiniDg the plaintiffs’ witnesses, nor of adducing his 
evidence. A rule tiisi was granted calling on the plaintiffs to show 
cause why the order of the Full Court should not be set aside. 

Sitanath G. Ajinkya appeared for the applicant (defendant 2) in 
support of the rule Mr. Kapadia was the pleader duly appoinbeo by us 
to conduct our case. On the appointed day we [29SJ could not ^tend 
personally in Court, because we were obliged to appear in the Foiwe 
Court to answer a complaint lodged against us by one of the plamtins. 
Mr. Kapadia, being engaged elsewhere, ^ transferred his brief to 
Mr. Warden, who was engaged by our co-defendant to conduct his case. 
We had not given a vakalatnama to Mr. Warden and had not 

engaged him; therefore he could not properly represent us m the suit, 

nor had be received any instructions from us in connection with the case. 

Under these circumstances the decree against us an decree 

Bhimacharya v. Fakirappa {!) ', Ezra D.ii v. Bira Lan%\ Ramiahal 
Bamy. Bameshar Bam (3J; Doyai Mistrec v. Kupoor Ohund 

Jehangir Z)ora6/i appeared for the opponents (plaintip) to show 
cause.— The defendant was propjrly represented by Mr. Warden, ib is 
an old and established practice in the Bombay Court of Small Causes for 
one pleader to hold the brief of another pleader, and the practice is allow- 
ed by the Judges of that Court. An inveterate practice amounts to a rule 
of law — Assur Purshotam v. Buttonbai (5) ; Joyner v. Weeks (bj. 

JUDGMENT. 

Sargent, C. J.— Mr. Warden was admittedly not the duly appoint- 
ed pleader of the defendant, and, therefore, had no authority, as required 
by a. 39 of the Civil Procedure Code, to represent him at the bearing. 
Mr. Kapadia, who was the duly appointed pleader, could not delegate bis 
authority to Mr. Warden, and as the defendant was nob himself present, 
the decree passed against him was an cx parte one. The Court below 

was, therefore, wrong in rejecting the defendant’s application to set aside 

the decree on the ground that it was not an ex parte decree. 

We think that under these circumstances we ought to exercise our 
extraordinary jurisdiction and make the rule absiflute, discharge t e 
order of the Small Cause Court, and send back the case for the Court to 
deal with the application on its merits. Costs to follow the result. 

Buie made absolute. 


r 


(9) 7 A. 53B. 

(4) 4 0. 316. 

(6) L.R. (1691) 9 Q.B. 31 (43). 


1693 

Peb. 5. 
AppeIj- 

LATE 

OtVIL. 

20 B 293. 


11) 4 B.H.O.R. A.O.J. 206. 
(3) 8 A. 140. 

(6) 16 B. 162 (167). 
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[296] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Jzistice, and Mr, Justice Fulton^ 


Sadashiv Abaji Bhat and another (Orzgiwai Defendants, Nos. 5 
and 4J, Appellants v. Vyankatrao RaMRAO Shinde ( Original Plaintiff), 

Respondent."''' [7th February, 1S95.] 

Morigage — Umfructuary mortqnge — Sale of the mortgaged land~-Regulalion Fo/ 1327. 

s. J5. cl. i3). 

Where a mortgage provi<^ed that the mortgagee was to take possession of the 
land and enjoy tt e pr* fi?s in lieu tf interest, and the mortgagor was at liberty to 
recover possession in any year on payment of the principal amount. 

Held, that the mortgage was a usufructuary mortgage, and under the 
circumstances of the case it was not the intention of the parties that the property 
should be sold, and that the mortgage>deed contained a special agreement which 
took the case out of the provisions of cl. (3), 8. 15 of Reg. V of 1827 which was 
the law in forceat the time the mortgage was cfiected. 

[D.. 21 B. 267 (272) ; 34 B. 128= li Bom. Ii.R. 1315 = 4 Ind. Cas. 695 ; 5 Bom. L.R. 
119.] 

Second aopeal from the decision of C. E. G. Crawford, District Judge 
of Thana, coufirmieg the decree of Rao Saheb K. S. Bodas, Subordinate 
Judge of Mahad. 

The plaintiff sued to recover a sum duo to him on a mortgage. 

Ti e following is a translation of the mortgage-dee i : — 

" We have taken from you for our own puruoses Surbi Rupees 700 in 
cash 01 C ompany'!- cuueucy, m letters rupees seven hundred, and in security 
for this amount have mortgaged the following proper y : — ” (Sets forth 
the property). “ You should (therefore) carry on the vahivat of the said land 
by right of ownership (and) in accordance with the deed of partition in the 
same manner as we have (hitherto) done by right of ownership, and takd 
every year ihe produce of the land whatever the land may yield in the drjf 
season aod in the rainy season (that is, throughout the year) ; and you 
should pay the Government asses>;ment. Your money is not to run at 
interest, and as to the profits of our takshim, which you will take, you are not 
to pay any rent (to us) in resneot of the same. At the harvest season in the 
month of Margashirsh (or) Poush in the year in which we may (offer to) 
pay your money (pz*,) Rupees seven hundred, you should accept the pay- 
ment and deliver into our possession our mortgaged share as per deed of 
partition. Should any one cause obstruction to your vahivat we will 
answer for the same and will get the vahivat continued to you without 
interruption, in accordance with the terms stated above. Should an 
obstruction be caused to your vahivat, and should you (in consequence) 
sustain lose, we will make good the same. We have duly passed this deed 
of mortgage of our free will. * ♦ * 

Signatures^’ 

[297] The defendants pleaded that the morfgage-deed did not provide 
for a sale of the property, and that the plaintiff was, therefore, nob entitled 
to have it sold. The lower Courts allowed the claim. The defendants 

appealed to the High Court.. . . . . , 

^ 

• • • • 

***#*'^***»' • 

• Second Appeal, No. 66 of 1893. 
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Macpherson (with Daji Ahaji Klvne), for the appellants.— The mort- 
gage is a usufructuary mortgage and does not give co the mortgagee the 
power of sale. There is no period fixed in the deed for the repayment of the 
debt. The mortgagee is to remain in possession and is co take the produce 
in lieu of interest. Under the terms of the deed he is bound to restore the 
property to the mortgagor on receiotofthe principal to be paid by the 
mortgagor at his pleasure. It is. therefore, clear that the power of sale 
is nob reserved to the mortgagee — Shaik Idrus v. Abdul Rahiman (1). 
Kupees 700 have been awarded for interest. The mortgage was with 
possession, and the morrgagee could recover possession if be was 
dispossessed. If bv his own laches he has nob got produce byway of 
interest, he cannot claim damages in the form of interest from us. He 

may have his remedy against his mortgagors. , / , . ,.£f\ mu« 

Manekshah J. Taleyarkkan, tor the respondent (plaintiff), ihe 

transaction in dispute cannot be said to be a usufructuary mortgage, 
because in a usufructuary mortgage the principal as well as the 
paid out of the usufruct. Possession must, therefore, remain with the 
mortgagee till the principal and interest arc paid off. _ In the present case 
we are not in possession. The transaction in 

gage, and we as mortgagee are entitled to recover the debt hy selling the 
mortgaged property. We should not be left to the mercy of the mort- 
gagor, and should not be asked to receive the debt whenever the morvga„or 
may choose bo pay. Ah present we do nob produce or 

and there is no chance of our recovering the debt if \u be held that we are 

not entitled to sell the property. 

JUDGMENT. 

Sargent. C.J.— The mortgage in question is a usufructuary 
one under which the mortgagee was to take possession of the 
land find enjoy the profits in lieu of interest, and the mortgagor 
[ 298 ] was to be at liberty to recover possession in any year on pay- 
ment of the sum of Ks. 700. There was no promi-^e by the mortgagor 
to pay the money. It was simply provided that until he did 
amount, the mortgagee was to retain the property. Urider tbeae 
circumstances, we think it was not the intention of t e par les a 
land should be sold, and that the deed contained a special agreement 
which took the case cut of the provisions of cl. 3 of s. 15 of Reg. V of 
1827, which was the law in force at the time the mortg^ige was effected. 

We must, therefore, reverse the decrees of the Courts below and 
reject the claim, with costs on the plaintiff throughout. 

Decree reversed. 
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(1) 16 B. 303. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Fulton, 


PREM.II .JiVAN BHATE, DECEASED. BY HIS HEIR AND EXECUTRIX 
OF HiS WILL HIS WIDOW ManeKBAI (Original PlaintijJ), 

Appellant HajI CaSsUM Juma AhmED {Original Defenda7tt), 

V. Respondent* [l3fch February, 1895.] 

Eyicroachvient — Stranger building on land of another - Acquiescence of owner— Standing 
by — Delay of owner in stiing for ■pcs^essxon—Form of decree where ou'ner succeeds in 
suit. 

It is well established law in Eogland that if a stranger builds on the land of 
another, although believing it to be his own, the owner is entitled to recover the 
land with the building on it, unless there are special oircumstanoes amounting 
to a standing by so as to induce the belief that the owner intended to forego bis 
right or to an acquiescence in bis building on the land. This is also the law in 
India, with the exception that the party building on the land of another is 
allowed to remove the building. 

Delay by the owner in bringing a suit Is not in itself sufficient to create an 
equity in favour of the person spending money on the land so as to deprire the 
owner of bis strict rights. 

The decree made by the High Court was that the plaintiff should recover the 
land with liberty to the defendant forthwith to commence to remove bis building 
and to restore the property to the oonditiou in whiob it was when be took 
possession, the same to be completed within one year from date of decree. 
In default, the plaintiff to be at liberty to remove the building at the expense of 
the defendant. 

[F.. 28 B. 298 6 Bom. L.R. 86 : 9 Bom. L.R. 404 (408) ; 2 N L.R. 4 (5); R , 18 Ind. 

Cas. 799 = 63 P.R. 1913=»113 P.L.R. 1913*112 P.W.R. 1913; D., 32 B. 32 = 9 

Bom. LR.1181 ; 10 A.L J. 118 = 16 Ind. Cas. 633.] 

[299] This was a second appeal from the decision of W. H. Crowe, 
District Judge of Poona, amending the decree of Rao Saheb Vaman 
M. Bodas, Subordinate Judge of Havli. 

Suit lor the recovery of certain land and for the removal of a building 
which the defendant had erected upon it. The plaintiff complained that, by 
the building, 116 yards of his laud had bean appropriated by the defendant 
in October, 1888. and February, 1889. The suit was brought in 1890. 
Notice of encroachment was given to the defeudant in March, 1889. 

The defendant answered that the ground in dispute belonged to him 
and had been in his vahivat (management); that the suit was time-barred; 

and that the plaintiff had not objected to the building during the progress 
of the work. 

The Subordinate Judge passed a decree for plaintiff directing the 
defendant to remove that part of his building which stood on the land in 
dispute and to deliver the land to the plaintiff. He also issued an 
in]UDction restraining the defendant from in any way interfering in 
future with the plaintiff’s enjoyment of the land. 

On ai^eal by the defendant the District Judge, relyiog on Benode 
Ooomaree Dossee v. Soudaminey Dosseeil) and Navalchand v. Amichand{2), 
e at as the plaintiff failed to explain the delay of a year between the 
notice of encroachment to the defendant and the institution of the suit, 
she was entitled only to recover damages and not to have the building 

• Second Appeal, No. 397 of 1893. 

(2J P.J. (1889), 2B9. 


(1) 16 0. 252. 
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removed. He, therefore, remanded the case to the Subordioabe Judge for 
the determination of the amount of damages, and the Subordinate Judp 
having fixed the amount at one hundred rupees, the Judge amended the 
decree by ordering the defendant to pay that amount to the plaiutin. 

The plaintiff preferred a second appeal. 

Macpherson (with Gangaram B. Rele), for the appellant (plaintiff).— 
There was no unreasonable delay on the plaintiff’s part, and the defend- 
ant had notice of our objection to the encroachment. This is nob a case 
for damages. The defendant intentionally [300] encroached on our 
land; therefore, he is not entitled bo any consideration from the Court. 
His building should be removed and our land should be restored bo us 
Daitatraya v. Shridhar (IJ ; Narayan v. Bholagir (2) \ Jamnadas v. 
AttfidTam (3) ; RcimcL v. Rcijd (4) ; Ranisdeyi v, Dysou (5). 

Shivaram V. Bhandarkar, for the respondent (defendant) —The plain- 
tiff ought to have brought the suit within a reasonable time after our 
encroachment began. It was nob necessary for her to wait for one year 
after the second encroachment in 1889. Our building was completed 
before the suit was filed, and the plaintiff stood by during all that time. 
She having delayed to file the suit, there is now no equity m her favour. 
The decree for damages is the proper decree under the circumstances of 
the ca.se— Benode Coomaree Dossee v. Soudaminey Dossee (6j : I^avalchana 

V, Amichand (7). 

JUDGMENT. 

Sargent, C.J. — It is well established law in England that if a 
stranger builds on the land of another, although believing it to be his own. 
the owner is entitled to recover the land with the building on it. unless 
there are special circumstances amounting to a standing by so as to induce 
the belief that the owner inteuded to forego his right or bo an acquiescence 

in his building on the UnA—Ramsden v. Dyson (5) ; 

£c.,of WellingtoniA) \ and see Daltairaya v. SkridharH). This is also 
the law in India, with the exception that the party building on the land 
of another is allowed bo remove the building— Narfl?/an v. Bholagir (2). 

As bo delay in bringing a suit, we agree with the Madras High Court 
that it is nob in itself sufficient bo create an equity in favour of the person 
spending money on the land and to deprive the owner of his strict rights 
^Eama v. iJaja(4). In the present case there are no circumstances 
creating such an equity, but on the contrary the plaintiff a notice to the 
defendant in March, 1889, informed him that he (the defendaDt) was 
laying the [ 301 ] foundations of his new ohawl on his (the plaintiff a) land 
and required him to remove them. The cases relied on by the District 
Court are all light and air cases and have no bearing on the present 
question. As the removal of the building is optional with the defendant, 
and is for his benefit, a mandatory injunction to the defendant is not the 
right order to make. 

The decree of the Court below must be. therefore, reversed, and an 
order made that the plaintiff do recover the land in question with liberty 
to the defendant forthwith to commence to remove his building on the said 
land and to restore the property to the condition in which it was when 


(11 P.J. (1892), 348. (2) 6 B H.C.R. A.C J. 80. (3) 2 B. 133. 

(4 2 M.H.O.R. 114. (6) L.R. 1 H.L. 129 (170). (6) 16 C. 252. 

(7) P.J. (1889), 269. (8) L. R. 9 App. Ca. 699 (710). 
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he took possession. The same to be completed within one year from the 
date of this decree. lo dcfaulc, the plaiuiiff to be at liberty to remove the 
same at the expense of the defendant. Plaintiff to have his costs 
throughout. 


20 B. 301. 

ORIGINAL CIVIL. 


Before Mr. Justice Stirling. 


The Advocate General of Bombay {Plaintiff) v. Moulvi 
Abdul Kadur Jitaker and others, {Defendants) * 

[27th July. 1895.] 

Taxation — Charity suit — Defendants' costs as between ottotney. and client ordered out of 
the chariiu estate — Charges allowed and disallowedas against estate — Discsetion of 
Taxing Master. 

Id 4 suit brought by the Advocate Geoeral at the iDstance of relators for the 
purpose of removing the defendants from the position of directors of a Mabo- 
medan mo«que. and for administration of the property of the mosque, &o , the 
decree ordered that the defendants should have their costs taxed as between 
attorney and client out of tbe charity funds. The attorneys of tbe defendants 
accordingly brought in their bill of costs, and in taxation it was contended that 
they should be allowed out of tbe charity funds all tbe sums which the Taxing 
Master certified they should pay their attorneys. 

Held, that where the Taxing Master decided that certain itoms allowed against 
tbe defendants should not come out of the charity funds, his decision could not 
be disturbed. 

It does not follow that because a charge is proper to be allowed between an 
attorney and a client, that tbe client, if a trustee, should be allowed that charge 
out of the trust funds. 


[302] Appeal from the Taxing Master. 

This suit was brought by the Advocate General at the relation of 
certain persons to remove the defendants from the position of directors of 
a Mahomedan mosque in Bc mbay and for administration of the property 
belonging to the mosque, &c., &c. Por a report of tbe trial, see I. L. R.. 
18 Bom., 401. 

The decree ordered that the defendants (other than defendant No. 5) 
should have their costs out of the estate taxed as between attorney and 
client. Their attorneys sent in their bill of costs to the Taxing Master, 
who refused to allow out of the estate certain items which he allowed as 
between the defendants and tbeir attorneys. The attorneys thereupon 
applied for and obtainf=‘d his certifi' ate, and the matter now came, by way 
of appeal, before the Judge in chambers. 

4 .U (Acting Advocate General) in support of the decision of 

the Taxing Master. 

Inverarity t for the defendants, contra. 


JUDGMENT. 

rtf ^ charity suit brought in regard to the funds 

fourth jn Bombay. By the decree the drst. second, third, 

f eighth defendants were allowed their costs, 

taxed aa between attorney and client, out of the mosque funds. Their 
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attorneys sent in their bill to the Taxing Master for taxation, and he has 
disallowed certain items in the bill which amount in the whole to a large 
sum. Some of the items have been disallowed altogether as between the 
attorneys and their clients the trus'^ees, and some have been allowed 
between the parties, but disallowed against the mosque funds. Objections 
have been taken to the disallowance, by the Assistant Taxing Master, of all 
these items. And I have now to determine whether his certificate should 
be varied in any way. [After dealing with the items which had been 
disallowed as between attorney and client, His Lordship continued : — 1 

All the other items which have been allowed in favour of the 
attorneys as against the defendants have been either reduced in amount 
or disallowed entirely as against the mosque funds, and it is contended 
that as the defendants were ordered to have their [303] costs, as 
between attorney and client, out of the mosque funds, they ought to 
be allowed all the sums which the Taxing Master certified they ought 
to pay their attorneys. The Acting Advocate General as representing 
the charity said be thought the defendants were entitled to what they 
asked ; as, although the expenditure was high, he did not think it excessive, 
and great good had been done by the defendanfs for the charity. He, 
however, only represents the charity officially, and it would be difficult to 
hold that bis consent was sufficient to bind the charity and to release me 
from the duty of determining whether the Master was right in disallowing 
what he did. In deciding this question I am, therefore, under the 
disadvantage of not having beard any argument in support of the Taxing 
Master’s decision. 

That trustees cannot always obtain from their cestui gve trustent 
all that they pay the attorney thev employ, is evident from the cases 
of Johnson v, Telford (1), Allen v. Jurvis (2) and Brown v. Burdelt (3) ; 
but the case which seems to me to govern the present case is In re 
Brown (4), referred to in In re Bobertson (O). In the former case 
Lord Komilly, M R., says : “ If a person, being a trustee, chooses 

to employ a solicitor for the purpose of conducting the affairs of the 
trust, which, of course, the solicitor is well aware of, there is a 
distinction between his employing that same solicitor for exactly similar 
purposes with regard to winch he is not a trustee. Suppose for instance 
that be is not a trustee, but simply a client, and that he says to the 
solicitor, *I wish you would make for me, or procure for me, copies of 
such and such deeds, and I want to have them fully explained to me and 
I come to you for that purpose.’ The solicitor fells him ‘ You can have 
them if you wish, bub they are not at all wanted, they are of no species 
of use.’ The client says * Never mind, I require it to be done.' When 
thu bill is taxed, and that fact is stated, the client cannot complain. 
But take the case where he is a trustee. * There it is the duty of the 
solicitor to tell him very well, it shall be done, but you must understand 
that this is not required for the purpos'^s of the administration of the 
trust ; you cannot charge these costs [304] against your cestui que trust, 
and I cannot put them into the hill of costs which will have to be paid 
out of the trust estate ; therefore, if you require it to be done, you must 
pay for it personally, and you will understand it is a personal matter 
between you and me.' * j think, therefore, it is the duty of the 
solicitor to tell the trustee. ' This is not wanted for the administration of 


(1) 3 Buss. 477. (9) L. R. 4 Cb. 616. (8) 40 Ob. D. 244 (254). 

(4) L. B. 4 Eq. 464. (6) 49 Cb. D. 653 (558). 
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189S the trust, and if you insist upon its being done, it is for your private 

JULY 27. convenience, and. therefore, cannot be charged against the ^^^t estate. 
So regarding it I have looked at this bill and I have no doubt that the 

Original it then the application of the rule I have men- 

ClVIL. tioned appears to me to be necessary, and then comes this question, 

on'n~ 9 n 4 which is properlv a question for the Taxing Master to determine, is it 
zo B.801. necessary or fit for the administration of the trust that certain 

things should be done?” The Master of the Rolls then goes on to pay 
that the question of qitantum and quoties is one in which the opinion of 
the Taxing Master as to how much of the trustees’ bill ought to be 
charged against the cemii que trustent ought to be accepted. 

I think I must follow this decision and refuse to disturb the decision 
of the Taxing Master that the items now under discussion ought not to 

come out of the mosque funds. , . tt 

Attorneys for the Advocate General; — Mesjrs. Ardeszr, Hormasjt 

and Dinsha. , 

Attorneys for the defendants : — Messrs. Nanu ana Hormasjt. 


20 B. 304. 

ORIGINAL CIVIL. 

Before Mr. Justice Starling. 

Samibai (Plaintiff) v. PREMJI Pragji {Defendant).* 

[3lst August, 1895.] 

Civil Piocedure Code {Act XIV of 1882). s. 315-Agreemeni adiusting suit-Power of 
Court to determine fact of agreement Mving been made— Arbitration- Referent of 
suit to arbitration— Award-Submission and award filed as an agreement— 'CiVtl 
Procedure Code (Act XIV of 16Q2), s. 52b— Practice— Procedure. 

The plaintiff sued the defendant to recover certain property of which she alleged 
be had taken possession. Subsequently the “matters in difference in the said 

suit “ were by a signed submission paper referred to arbitration. An award was 

made 1305] ordering the defendant to pay to the plaintiff Rs, 6,000, and can- 
celling a certain account. It also decided the claim of the plaintiff to two 
ornaments, which was a matter not included in the “ submission paper,” but had 
been verbally referred to the arbitrator in the course of the arbitration. The 
plaintiff now applied that the submission and award should be filed as an 
agreement adjusting the suit under s. 375 of the Oivil Procedure Code (Act XIV 
of 1882 ), or, in the alternative, that the award should be filed under s. 525. 
The defendant disputed the agreement and denied the validity of the award. 

Held, that under 8. 375 of the Civil Procedure Code, the Court had jurisdic- 
tion to determioe whether, as a fact, the alleged agreement adjusting the smt 
has been made, aod if it was satisfied that it has been made, to record it. 
Whether that fact should be tried on affidavit or by oral evidence, is entirely for 
the discretion of the Court. 

The Court accordingly, holding that this suit bad been adjusted by the sub- 
mission and award, ordered the same to be filed and the adjustment recorded. 

Held, further, that the Court could make no order as to that portion of the 
award which dealt with matter not relating to the subjeot-matter of the suit. A 
separate application should be made with regard to the ornaments. 

[F., 7A.L.J. 778 = 6 Tnd. Cas. 857; R., 21 B. 335; 24 C. 908 (F.B.) = 1 O.W.N. 
697 ; 26 B 76 = 3 Bom.L.R, 431 ; 33 B. 69 = 1 lod. Cas. 622 = 10 Bom.L.R. 366; 
12 0.P.L R. 65 (56) ; 9 Ind. Cas. 194 = 17 P.R. 1911 = 50 P.L.R. 1911*2' 
P.W.R 1911.] 


Suit No. 40 of 1895. 

762 





X.] 


9AMIBAI V. PREMJI PRAGJI 


20 B)m. 306 


The plaiobiff and her sister Gomfci were the only children of one 
Kanji Khimji who died in October, 1888. leaving them his only heirs and 
legal representatives. Kanji died possessed of a considerable amount of 

moveable and immoveable property. 

On the 26bb January, 1895, the plaintiff filed this suit against the 
defendant, who was her brother-in-law, the husband of her sister Gombi, 
alleging that he had taken possession of all Kanji’s property on his death 
and that Gomti had died childless and intestate. The plaintiff clajmed 
to recover from the defendant all the property left by her father Kanji, 
save such portion as was disposed of by Gomti during her life. 

On the 30bh March, 1895, the parties to the suit signed a document 
in the following terms, submitting the matters in difference to the 
arbitrators named therein : — 

“ To Thakur Versey Karamsey and Tbakur Mowji Premji Tulsidas 
written by the undersigned Bai Samibai, wife of Thakur Walabhdas 
Hurry, and Tbakur Premji Pragji, to vvit : Bai Samibai, have filed a 
suit No. 40 of 1895, in the Bombay High Court against Thakur Premji 
Prugji. We, Bai Samibai and Thakur Premji Pragji, have appointed 
you sole arbitrators to decide the matters in difference in the said suit, 
and we and our heirs bind ourselves to abide by such orders as you both 
persons may make. Whatever decision shall be ra ide by you shall be 
accepted by us two persons in Court. Your decision on the above 
matter should be made in two months. 

“The 30th March, 1895. 

[306] The time originally fixed for making the a^^ard was extended to 
the Ist July, and on the 30th June. 1895. the said at-l)itrator3 made their 
award as follows : — 

To Bai Sami, wife of Thakur Walabhdas. dated the 7th of Asad bud, 
1951, the 30tb June, 1895. 

“ We, the undersigned Thakur Versey Karumsey and Thakur Mowji 
Premji Tulsidas, (write as follows) Bai Sami, wife of Thakur Walabhdas 
Hurry, has filed a suit, No. 40 of 1895. against Thakur Premji Pragji in 
tbe Bombay High Court. We were appointed arbitrators to decide the 
questions relating to the subject. Having heard the arguments of both 
parties we give (our) decision as follows: — 

“ 1. Tbakur Premji Pragji shall pay to the plaintiff, Bai Sanoi, 
Rs. 6,000. namely six thousand, within 8 days from this date. 

“2, Thakur Premji Pragji shall deliver to Bai Sami the chakur and 

chakri belonging to Bai Sami. 

“ 3. The account of Bs. 2,000. which Thakur Premji Pragji has given 
to Bai Sami at Jamnagar in a hook, shall be considered as cancelled. 
Dated the 7th of Asad Sud, 1951, the 30th June, 1895.“^ 

On the 17th July, 1895, the plaintiff applied by petition to have the 
award recorded as an agreement under s. 375 of the Civil Procedure Code 
(Act XIV of 1882) or filed as an award under s. 525. 

Tbe following was tbe concluding paragraph of the petition : — 

“ The plaintiff submits that the said submission and award are an 
agreement wholly adjusting tbe aforesaid suit, and prays that tbe same 
may be recorded under tbe provisions of s. 375 of tbe Civil Procedure Code, 
and a decree passed by this Honourable Court in accordance therewith, 
and in tbe alternative the plaintiff prays that the said award may be filed 
under tbe provisions of s. 525 of the said Code, and that all necessary 
directions may be given in that behalf.” 
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On the 22Dd July, 1895. the plaintiff served notice on the defendant 
calling on him to show ciuse " why the submission and award should not 
be filed as an agreement wholly adjusting the above suit, or why. in the 
alternative, the said award should not be filed.” 

The defendant in his affidavit contended that the award was not 
made until after the time fixed by the submission paper ; that it included 
matters not referred to arbitrators and did not decide all the matters 
referred; that it was made without making due inquiry and without taking 
accounts ; that it was made under the influence of the plaintiff s husband , 
and that the defendant [307] was unable to carry out the award, ^ he 
had not recovered all the moneys belonging to the plaintiff’s father Kanji 
Khimji. 

Inverarity. for the defendant, showed cause.— The agreement is 
disputed, and the Court cannot try whether the suit has been adjusted by 
agreement* The (decision io The Goculdas Dulabdas ManufaciuTi'ng Co7n^ 
pany v. Jnmes Scott (1) does not apply where a dispute has been referred 
to arbitration. If the Court deals with the matter, it should take oral 
evidence on the points raised by the defendant. Section 525 of the Code 
does not apply to this case. That section only applies when no suit is m 
existence. 

Lowndes, for the plaintiff, conira — The submission and award con- 
stitute an agreement adjusting the suit which may he recorded under 
s. 375 — Dagdnsa Tdakchand v. Bhvkan Govind Shet (2). 

JUDGMENT. 

Starling, J. — The plaintiff in this suit seeks as the surviving 
heiress of her father, one Kanji Khimji. to recover from the defendant the 
estate of her father alleged to be in his hands, and for discovery and 
accounts, if necessary. The defendant in his written statement denies his 
own liability ; denies the title of the plaintiff ; alleges that f^he, if entitled to 
anything, is only entitled to what was specifically bequeathed to her by 
her father's wiU, and that there had been an adjustment between the 
defendant and the plaintiff, and that in accordance therewith an account 
had been opened in his book in her name and Rs. 2,000 credited to her 
therein. 

On the 30th March, 1895, the plaintiff and the defendant by a submis- 
sion paper referred all matters in difference in the suit to the decision of 
two arbitrators, and on the 30th June, 1895, these two arbitrators published 
their award, whereby they directed the defendant to pay to the plaintiff 
the sum of Rs. 6,000 and ordered that the account of the plaintiff in the 
defendant’s books should ba cancelled. They also decided the plaintiff’s 
claim to two ornaments said to beiu the possession of the defendant which 
was not referred to them by the submission paper, but which was said to 
have been verbally referred to them during the course of the arbitration. 

[308] On the 18th July, 1895, the plaintiff presented a petition pray- 
ing that the submission and award might be recorded under s. 375 of the 
Civil Procedure Code, as an adjustment of the suit, or else to be filed under 
the provisions of s. 525 of the Civil Procedure Code. The usual notices 
were issued, and the matter came on for argument on the Slst August, 
when the defendant contended that there was no jurisdiction to file the 
award, because he did not now admit that it was a valid one, and made 


<1) 16 B. 202. (2)9 B. 82- 
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oertaiD allegations in support of his contention that it was not valid and 
binding upon him. 

The first question to be decided is whether when one of the parties 
to a suit sots up an a;?r0*m3iib Wii0r3l)y, it is allagsi, the suit has been 
adjusted, but that agroenienb is disputed by the other, the Court has juris- 
diction under s. 375 to determine iha fuct whether such agreement has 
been come to, and, if it is satisfied that such is the case, to record it. The 
point has been decided several times in Madras and Bombay in the affirm- 
ative — Karu 2 )pan\. Ramasami (1) : Appasoyni v. Manikam (2) ; Ruttonsi 
Lalji V. Pooribai (3) ; and Goculdas Bulabdas Manu/aclririjig Comp iny v. 
James Scott (4). 

I agree with the decisions in these ca«es rather than with that in 
Hara Sundari V. Kumar Dukhinessur {5). Section 375 does not pay if trie 
parties agree that a suit is adjusted,” nor *‘)f the parties certify to the 
Court that a suit has been adjusted,” but “ )f a suit be adjusted,” which 
is a fact which is capable of being proved although one party may deny 
it. It is a fact which is alleged in the course of the suit, and which, in my 
opinion, ought bo be tried by the Court in the same way as any other 
relevant fact which is alleged and denied in the course of the suit. 
Whether it should be tried on affidavit, or by oral evidence, is a matter, 
it seems to me, entirely for the discretion of the Court. If on such trial 
the Court finds that the suit has been adjusted, then it is the duty of the 
Court to record the act or document by which such adjustment is arrived 
at, and to pass a decree in accordance therewith as far as it relates to 
the suit. 

[309] As regards that portion of the award which does not 
relate lo the subject-matier of the suit, if the application that it 
should be filed had been a separate one and had been wrongly endorsed 
as in this suit, or if it had nob been numbered at ail, I should 
have bad no hesitation in ordering the endorsement to be amended, 
or the application to be numbered as a suit. The numbering is the 
act of the Court through its officer, and is a mere formal matter 
intended simply for the convenience of reference, and has nothing to do 
with the merits of tlie case ; and if an application has been made to the 
(^jurb otherwise in proper form, and due notice has been given to the 
opposite party, he can sustain no damage through the application nob 
having being numbered or having been wrongly numbered. This case, 
however, is dififerent. A double application has been made in this suit, 
and it would be exceedingly inconvenient to have among the records of 
this suit those of another, and I shall, therefore, make no order on the 
application under s. 525 of the Civil Procedure Code, but leave the 
plaintiff to make a proper separate application with regard to the 
orpaments, or else bring a suit as she may bo advised. 

Having hold that I have power to enquire whether there has or baa 
nob been an adjustment of this suit, tlie next' thing I have to do is to 
determine that fact. [His Lordship then discussed the affidavits and 
ooDtioued : — ] Holding that this suit has been adjusted by the 
submission and award. I order tha same to be filed- and the adjustment 
feabe recorded, and do aleo order that the defendant do pay the plaintiff's 
costs of this application and order, and I pass a decree for the plaintiff 
for the sum of Bs. 6,000, and I order that the account for Bs. 2,000 in 
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favour of the niaintiff in books given by the defendant to the plaintiff at 
Jamnagar bo cancelled. As to the costa of the suit. I can make no 
order. The suit (which, of course, includes the^ costs) has been settled 
bv the adjustment, and the award saying nothing about costs, f must 
assume that the Rs. 6,000 includes everything that can possibly be 

claimed in the suit, including costs. .. 

Attorneys for the plaintiff : -Messrs. BickrtelU Mervanji andMotilal, 
Attorneys for the defendant: — Messrs. Matubhaiand Jamietram. 


20 B. 310. 

[310] ORIGINAL CIVIL. 
Before Mr. Justice B. Tyahji. 


IIORMUSJI NOWROJI DAVUE {PlainUi) V. DADABHOY NOWROJI 
Davdr and others {Defendants).* [SOth September, 1895. J 

Deed of sHtlemtni- Trust— Beneficiary— Proviso for forfeiture of interest in case of insoU 
vency— Insolvency of benpficiarySubsequent withdrawal of fietiticn tn insolvency 
Bfftct of withdrawal of pelilion. 

By a deed of settlement executed by the plaintifi’s father, oertam property 
was conveyed to trustees upon trust to recover the income thereof and to pf'y “ 
to the settlor for life, and after his death to his seven sons, m equal shares, for the 
maintenance of them and their respective families. The deed provided that, 
in case any beneficiary became insolvent. ” or do or sufier anything whereby his 
share or any part thereof would through his act or default or by operation of 
law ” become vested in or payable to other persons, then the share and interest of 
such person should cease, and for the remainder of his life should be paid for the 
maintenance and support of the family of such persons. In July. 18,94, the 
plaintifi. who was one of the sons of the settlor, filed his petition in insolvenoy, 
but on the 5lb December, 1894, he withdrew it. 

Held, that the forfeiture clause did not take effect, and that the plaintifi was 
entitled to be paid by the trustees his share of the income of the trust property. 

One Nowroji ArJoshir Oavur, a Parsi inhabitant of Bombay, the 
father of the plaintiff and the first defendant, by a deed dated 24:th 
January. 1877, reciting that he was desirous of settling certain lands, &c., 
for tbe benefi'. of himself and his seven sons, conveyed the said lands, 
&c.. to himself and thr. e others, viz., his eldest son Dadabboy (tbe first 
defendant), Mancherji Sorabji Wadia and Dadabboy Bomanji Mottabhoy 
as trustees upon trust to receive tbe income thereof and to pay tbe same 
to himself for life, and after his death to his seven sons in equal shares 
for the maintenance of them and their respective families. The said deed 
contained the following clause : — 

“ And it is hereby declared that in case any person entitled under 
the trusts herein contained to any share or interest in the residue of the 
income of the said trust premises shall become a bankrupt or insolvent 
debtor within the meaning of some Act of Parliaitoent or of tbe Legislative 
Council of India or Bombay for tbe relief of idsolveot debtors, or shall 
convey, assign, charge or incumber such his or her share of the residue 
of tbe said income of the said trust premises, or shall do or suffer anything 
whereby the same or any part thereof would through his or her act or 
default or by [311] operation or process of law or otherwise if then 
belonging absolutely to bim or her become vested in ot payable to any 
other person or persons, then the share and interest of any such person 
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in fehe residue of the said income shall cease and determine and the 1895 
trustees or trustee for the time being of these presents shall during the SEP. 30, 
remainder of the life of the person whose share and interest in the said 
residue of the said income shall have so datermiued, nay such share and ORIGINAL 
interest to and for the maintenanoe and support of che wife and the son of OlviL. 

the said person.’’ 20 b'*^10. 

On the 10th July, 1894, the plaintiff, who was one of the sons of 

the settlor, filed his^petition in the Oourt for the Relief of Insolvent 
Debtors in Bombay, but on the 5th December, 1894, he withdrew it. 

In March, 1895, the plaintiff brought this suit against the trustees 
of the deed (defendants Nos. 1 and 2) praying fora deolaration that he 
was entitled to be paid l/7th of the income of the trust premises, 
and that the trusts created in his favour by the said deed might be 
enforced, and for a declaration that he had not forfeited his right under 
the said deed by filing bis petition in insolvency. 

The first and second defendants were the trustees of the deed at the 
date of suit, and the third and fourth defendants were the wife and son of 
the plaintiff. 

At the hearing the questions discussed were — (l) whether on his 
becoming insolvent the plaintiff’s interest under the deed had ceased, 

(2) whether on the withdrawal of his petition bis interest under the deed 
bad revived, and (3) whether the trustees should pay the plaintiff’s share to 
him or to the other beneficiaries under the deed. 

Invvrarity 9 .ud LowndeSt for plaintiff. — The plaintiff is entitled. The 
deed gives him the share for life. Any conditions inconsistent with the gift 
are void — Brandon v. Rohinson,{^^\ Bradley w. Peixoto[2)\ In re Machu{^). 

Davidson’s Conveyancing, Vol, III, Part 2, p. 797, shows the proper 
form to be adopted for the alleged purpose of the settlor — Tudor’s Leading 
Cases on Heal Property (3rd Bd.), 968. On the dismissal of the petition 
the vesting order became null and void — Section 7 of the Insolvent Act 
(Stat. 11 and 12 Vic., c. 21) ; White v. Chitty (4). There was no 
[312] forfeiture on insolvency — Lloyd Lloyd (5); Ancona v. Waddell (6): 

Boherison v. Bichardeon (7); In re Parnkam's Trusts (8J; In re Otway (9). 

Zlacpherson (Acting Advocate-General) and Scott, for first and second 
defendants (trustees) : — The plaintiff 's interest ceased on bis insolvency — 

Dommett v. Bedford (10); Joel v. Mills (11): Hurst v. Hurst (12); Dugdale 
V. DugdaleXX ^) ; Metciafe v. Metclafe (14). 

JUDGMENT. 

B. TyabJI. J. — This suit was filed by the plaintiff Hormusji Nowroji 
Davur on the 22nd March, 1895, for the purpose of having it declared that 
the plaintiff is entitled to be paid by the first and second defendants l/7tb 
of the net residue of the rents of the trust premises mentioned in the plaint 
and also for a declaration that the plaintiff has not forfeited bis rights and 
interests under the indenture of trust in the plaint mentioned, and further 
that the first and second defendants may be ordered to account for the 
rents received by them since the last distribution of rents among the 
cestuis gtie trust, and that the sum due to the plaintiff may be ascertained 
and paid to him. 

(1) 18 Ves. 499 (433). (9) 3 Vee. 824. (3) 31 Cb. D. 838. 

f4) L.R lEq. 372. (6) L.R. 2 Eq. 729. (6l 10 Ch. D. 157. 

(7) 30 Ob. D. 633 (8) L.R- 13 Eq. 413, (9) 61 Ii..J Oh. 529. 

(10) 6 T.R. 084. (Ill 3 Kay and J. 468. (12) 31 Ob. D. 378. 

(13) 38 Cb, D. 176. (14) L.B. (1891). 8 Gb. 1. 
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1893 The undisputed tacts of the case are that one Nowroji Ardeshir Davur, 

deed of settlement dated 24ch January. 1877 (Ex. A), ibe saia secwor 

ORIGINAL Ld in the year 1884. an.l the first the second defendants are the 

CIVIL. present tras^eas of the said indenture. The trust- heed direct 
trustees should stand possessed of the trust premises as follows 

“ Upon trust to receive the income thereof, and thereont in the first 
nlace to re-imburse tbemsolves or pay and discharge all the costa and ex- 
penses incurred in or about the administration of the trusts, and subject 
[^haret ^poa trust to pay the residue of the said income of the eajd rust 
premises unto the said Nowroji Ardeshir Davur for his life and aftei the 
decease of the said Nowroji Ardeshir Davur upon trust after such reim- 

bursemeots and such payment of such costs 

Lnabhoy, Mancherji, Hormusji, Dorabji. Kharsedji and 
roji Davur in equal shares as tenants-in-common for the mamuenance of 
Dadabhoy Nowroji Davur. Nanabhoy, Maocber]i, Hoimusji. 

Kharsedji and Ardeshir Nowroji Davur and their respective families 

* * * Provided always and it is hereby declared that in 

case anv person entitled under the trusts herein contained to any share 
or interest in the residue of the income of the said trust premises shall 
become a bankrupt or insolvent debtor within the meaning of some Act 0 
Parliament or of the L 3 gislative Council of India or Bombay for the relief 
of insolvent debtors, or shall convey, assign, charge or incumoer such bi^s 
or her share of the residue of the said income of the said trust premises, 
or shall do or suffer anything whereby the same or any part thereof would 
through his or her act or default or by operation or process oMaw or- 
otherwise if then belonging absolutely to him or her become vested m or 
payable to any other person or persons, then the share and inteiest ot any 
such person in the residue of the said income shall cease and determine, 
and the trustees for the time being shall during the remainder of the life 
of the person whose share and interest in the residue of the said income 
shall have so determined, pay such share and interest to and for the 
maintenance and support of the wife and the son of the said person. 

— The plaintiff filed his petition in the Bombay Insolvent Court 
(Ex B) on the 10th July. 1894. but he withdrew it under the order of the 
Court tEx. C) on 5th December, 1894, and sent a notice of demand (Ex. Di 
on the 1st February, 1895, and having received an unsatisfactory reply 
on the 12tb February, 1895, he filed this suit, as already stated, on the 

22Dd March, 1895. --i ' 

Under the oiroumsbances the first question for my consideration is 

whether the proviso for the cesser of the plaintiff’s interest under the 

trust-deed is void as repugnant, and, secondly, whether such proviso, \h 

valid, took effect and came into operation on the insolvency of the plaintiff 

notwithstanding the fact that his petition was soon afterwards withdrawn. 

as above stated. 

It was contended on behalf of the plaintiff that the trust-deed contains 

a clear gift of a life-estate to the plaintiff, and that, therefore, the attempted. 

defeasance of that estate by the proviso must beheld void as being; 

repugnant to . the previous gift. Mr. Lowndes relied upon the case of 

Brandon v. ii{?6mso7i(l) in which Lord Eldon said : “ Thera is no doubt 

property may be given to a man, until be shall become -bankrupt* It is 

. * » * » - - 

18 Ves. *29 f43B.S4). ’ 
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eaually clear, generally speaking, fchat if property is given to a man for his 1893 
life the donor cannot take away the incidents to a life-estate : and, as 1 30 

have observed, a disposition to a man until he shall become bankrupt, and 
after his bankruptcy over, is quite different from an attempt to gu’e to h™ 
for his life with a proviso that he shall not sell or alien it. If that condi- ClVIIi. 
tioD is so expressed as to amount to a limitation, reducing the interest, short 
of a life-estate, neither [314] the man nor his assignees can have it boyond 
the neriod limited.” The general doctrine as to repugnant conditions 
being void is illustrated by the leading case of Bradley v. Peixoto (IJ. 

The distinction, however, between the gift of a life-estate until 
bankruptcy ” and a life-estate with a proviso for its cesser or forfeiture on 
bankruptcy has been considered as too tine and technical.^ and has 
accordingly been disregarded in later cases, which construe the original gift 
and the proviso together as a conditional limitation ; and I think it is now 
clear, on the authorities, that the estate wilt be determined m the event of 
bankruptcy, no matter which of the two forms ^gift is adopted I think 

this proposition is homo out by the case 

where the Master of the Rolls (Sir Thomas Plumer) said : VVito respect 
to the validity oi the proviso,” (of forfeiture or cesser) it is clear that a 
testator may thus modify the estate he gives : for though, in a case which 
has been mentioned, it is stated as the opinion of a very great 
if an estate is given for life, the incidents of a hfe-estate cannot be taken 
awav. and though it is better, therefore, when such a limitation is intended, 
to give the estate until bankruptcy or alienation, and nob first to S'^e it 
for life, and then to prohibit the attempt to alien, yet this is answered by 
considering that, in a will any condition or modification may be annexed 
which does not offend against any rule of law : and it is immaterial by 
what form of words the intention is oxecuted. whether by a devise until 
the devisee shall have charged or encumbered it, or by a proviso with a 
limitation over upon such an event. Each modo is equally valid, and of 
the same effect.” It is true that this was the case of a will and not of a 
deed inter vivos ; but I don’t think that any distinction can be usefully 
drawn on that ground, and I find that in Tudor s Leading 
Property (3rd Ed.), p. 978. the doctrine is laid down broadly n these 
words : ” The principle " that of a grant conditions are void would nob be 
violated by a provision limiting over or making bo cease a life-interest 
* * on the bankruptcy or insolvency of the owner, and it has accordingly 

been clearly held that a limitation over or a proviso determining a life- 
interest on bankruptcy is valid.” 

[318] I am of opinion, tharetore, fchat the proviso for cesser is not 
invalid on the ground of repugnancy. 

The question, however, arises whether the clause 
effect in consequence of the plaintiffs insolvency on 10th July, 1894. 

It was contended on behalf of the plaintiff that inasmuch as the insol- 
veney was annulled on 5fch December, 1894, and that no distribution 
of the income took place during the insolvency, therefore, the forfeiture 
clause never took effect. The facts bearing on this point are that the 
last distribution of the trust fund prior to the insolvency was made on Slab 
March, 1894, and that the next distribution was nob made till the 1st 
Pebruary, 1895, that is bo say, till after the withdrawal of the plaintiff’s peti- 
tion. No distribution took place in the interval owing to the fact that there 


(1) 8 Yes. 824. 


(2) 3 BwaDBloD, 516 (623). 
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vency proceedings ; that no money is proved to have been actually due or 
[316] become payable during the insolvency ; that no claim or attempt to 
intercept it was ever made on behalf of the Official Assignee or by the 
donees under the limitation over; that the plaintiff was a free man and 
perfectly able to receive the money at the time when the next distribution 
did, or according to the deed could, take place, and considering that I 
should be better carrying out the intentions of the settlor by continuing 
the property direct to the plaintiff rather than to his wife and children 
— I have on the whole come to the conclusion that the mere filing of the 
petition and withdrawal of it within less than five months without the 
fund being in any way claimed or interrupted by the Official Assignee, or 
by the other donees is not such an insolvency as was contemplated by the 
settlor, and that the plaintiff’s interest has not, therefore, ceased under 
the proviso, and that he is still entitled to his rights under the deed as if 
he bad never become insolvent. 

Attorneys for the plaintiff and third and fourth defendants. — Messrs. 
Janardan and Ardeshir. 

Attorneys for defendants Nos. 1 and 2. — Messrs. Payne, Gilbert and 
Sayani. 


[YoK 

was no fund to distribute, as repairs to the trust premises were being made, 
and the income not being sufficient, money to the extentof about Rs. 1,200 
bad to be borrowed. Now, I think the cases of White v. Ghitty (1), Lloyd v, 
Lloyd (2) and Ancona v. Waddell (3) clearly decide that if a bankruptcy is 
annulled in the interval between the time when the title to a fund accrues 
and the time when it becomes payable, the bankrupt is in the same position 
as if he had never been bankrupt, and is entitled to receive the fund if it has 
not been interrupted in the meantime. On the other hand, the oases of In re 
Parnhim's Trust (4), Robertson v. Richardson (5) and Otway v. Otway (6) 
establish that forfeiture will not be prevented unless the annulment takes 
place before the fund becomes “an interest in possession” or at least before 
any payment in respect of it actually becomes due. I have bad somo 
difficulty in coming to a conclusion as to which of the two classes of cases 
the present case falls under. Considering, however, that the object of the 
settlor was to benefit his own sons directly and as long and as far as practi- 
cable ; that all the authorities concur in laying down that the Court should 
strive to carry out the intention of the settlor as far as the law will permit ; 
that no distribution was made during the pendency of the plaintiff’s insol- 


(2) L R. 2Eq. 722. 
(5) 30 Ob. D. 623. 


(U L.R, 1 Eq. 372. 
(4J L.R. 13 Eq. 413. 
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ORIGINAL CIVIL. 
Before Mr. Justice B. Tyabji. 


Teibhovandas Mangaldas and Ptjrshotamdas Mangaldas 

{PlaintijJs) r. YoHKE SMITH AND OTHERS {Defendants) * 

[3rd, 7ih, Soh aod 10th October, 1895.] 

Hindu law — Undivided family^ Ancestral property — Self-ccquired property made 
ancestral by agreement— Operation of such agreement Effect of such agreement 
on accumulatwns and accretions of the property — Election^ Estoppel — Minor 
members of undivided family —Interest of minors in property made ancestral by 
agreement — Minor bound by acts of his father as to such property. 

Sir Mangaldas Natbubhoy and bis three sons Tribbovandas, Pursbotamdas and 
Jugmobandas lived together as an undivided Hindu famil}. In 1881 the 
youngest son. Jugmohandas, filed a suit for partition (No. 444 of 1891) against 
his father and his two brothers. Being apprehensive that his other sons (the 
plaintifi^i might make a similar claim. Sic Miogaldas on the 28th June, 1881, 
entered into an agreement with [317] them (the plaintiffs) which recited [inter 
alia) that he (Sir Mangaldas) alleged that the only ancestral immoveable property 
belonging to him was the property specified in Fart I of the scb. I annexed to 
the agreement, but that the plaintifis (bis sons) alleged that the immoveable 
property specified in Fart 11 of that schedule was also ancestral property, and 
provided [inter alxa) that, in consideration of the terms and conditions therein 
set forth, bis sons (the plaintiSs) would not “ claim a partition of the said 
property ” during the lifetime of the said Sic Mangaldas. 

The terms of this agreement were duly observed by the plaintiffs during their 
father’s lifetime, and they oontinued to reside with him until hie death. 

In the interval, however, vie. in 1886, the partition suit iNo. 444 of 1881), 
brought by Jugmohandas was decided, and by the decree it was declared that the 
immoveable property specified in scb. I of the aforesaid agreement was not 
ancestral property, but was the self-acquired property of Sir Mangaldas. 

On the 9tb March, 1890, Sir Mangaldas died, leaving a will dated 27tb 
January, 1888. By this will be directed that bis executors and trustees should 
take possession of all bis property both ancestral and self -acquired, and, after 
referring to the agreement of the 28lh June. 1881, and to the property in Part 1 
of the sohedule thereto, continued : “ Whereas it has been decided by the 

Court of first instance, and such decision has been confirmed by the appellate 
Oourt, that such property [i.e., the property in Parti) is not ancestral property, 
yet 1 am unwilling to disturb the said deed as between my said two sons, and I, 
therefore, hereby oonfitm the same.” Then after making some other provisions 
be devised and bequeathed to his trustees **all the residue of my self-acquired 
proper'-y,” and be direcred that such residue when 'ascertained and realized 
should be banded over to the Chancellor and Senate of the Bombay University 
to be devoted to the founding of scholarships. 

As directed by the will, the executors took possession of all the testator’s 
property, including the property in Part I of the said schedule. This last named 
property was subsequently, vie., in December, 1890, conveyed by the executors to 
the plaintiffs. 

Tbe plaintiffs now sued the executors, contending that the properties in Part 
I of the schedule to the agreement being ancestral under the agreement and will, 
they (tbe plaintiffs) were entitled not only to them, but to all the accumulations 
and accretions thereof, which amounted in value to about ten lakhs of rupees. 
The University, on the other band, contended that the accumulations and 
aooretioQS formed part of tbe self-acquired property of tbe testator, and went to 
tbe University under the residuary clause of the will. 

Held (1) that tbe effect of tbe agreement was to make the property specified in 
Fart 1 of the schedule thereto, ancestral property as between the parties to tbe 
agreement. 
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(2) That the agreement was confirmed by the will, and was binding on the 
executors* 

(3) That, although the corpus of the said property became anoes^ai under 
the agreement, the accumulations and acctetioos thereof did not. They were 
theself-acquired property of the testator, and passed to the trustees under the 

residuary clause of the will. 

[318] The plaintiffs had subsequently to the death of Sir Mangaldas taken 
possession of the properties in question, and had paid probate duty on them. 
The plaintiffs had taken conveyances from the executors and had given releases 
to the executors, and in a previous suit (No. 670 of 1892) the firstplaintifl had in 
his evidence stated that he did not wish to dispute the will, and that he had 
elected to take under it. 

Beld that by their conduct the plaintiffs had elected to take the properties in 
question under the will, and could not maintain a suit for an account of the rents 
and profits either under or in opposition to the will. 

Beld also, that the sons of the plaintiffs (the minor defendants) were bound 
by the acts of the plaintiffs. The property in question was not really ancestral. 
Ic was only such for the purpose and by virtue of the agreement of 23th July, 
1891, and the plaintiffs were entitled to waive it or rescind it if they pleased, and 
their sons could not prevent them from doing so. 

CReversed, 21 B. 349 ; D., 4 Bom. L.R. 257 (261).] 

Suit to recover accumulations and accretions of ancestral property. 
The plaiobiffs were the sons of Sir Mangaldas Nathubhoy, deceased. 
Defendants Nos. 1. 2 and 3 were the executors of the will of the said Sir 

Mangaldas Nathubhoy. , , -r^ # j 

Defendants Nos. 4, 5, 6 and 7 were sons of the first plaintiff. Defend- 
ant No. 8 was the son of the second plaintiff. Three of these defendants, 
viz., defendants Nos. 6. 7 and 8, were born after the death of Sir Man- 
galdas Nathubhoy (1). Defendant No. 9 was the third son of Sir 
Mangaldas Nathubhoy. Defendant No. 10 was the University of Bombay. 

Sir Mangaldas Nathubhoy was a wealthy Hindu inhabitant of 
Bombay. Up to the year 1880 he and his three sons, viz., the two 
plaintiffs and defendant No. 9, lived together as members of a joint and 
undivided Hindu family. In that year, however, disputes arose between 
the youngest son Jugmohandas (defendant No. 9) and his father, in 
consequence of which Jugmohandas ceased tof live with the family and 
went to live apart. 

In 1881 Jugmohandas brought a suit (No. 444 of 1881) against his 
father and two brothers for partition, alleging that the whole of his father^s 
property was ancestral and that he was entitled to a share. 

[319] Being apparently apprehensive that his other sons (the plaint- 
iffs) might also separate from him and make a similar claim upon the 
property, Sir Mangaldas on the 28th June, 1881, entered into the follow- 
ing agreement with them : — 

“Articles of agreement made and entered into this 28th day of 
June, 1881, between Sir Mangaldas Nathubhoy, Knight, C.S.I., of 
Bombay Hindu inhabitant, of the first part ; Tribhovandas Mangaldas, of 
Bombay Hindu inhabitant, son of the said Sir Mangaldas Nathubhoy, of 
the second part ; and Purshotamdas Mangaldas, also of Bombay Hindu 
inhabitant, son of the said Sir Mangaldas Nathubhoy, of the third part. 
Whereas the said Sir Mangaldas Nathubhoy has three sons only, viz.^ the 
said Tribhovandas Mangaldas and Purshotamdas Mangaldas, parties 

(I) Defendant No. 4 was born on the 19th October, 1866 ; defendant No. 5 on 25tb 
June, 1888f; defendant No. 6 on the 27th February, 1892 ; defendant No. .7 on the let 
September, 1893 ; and defendant No, 8 on the 9th October, 1894. 
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hereto, aod a third son named Jugmohandas Mangaldas. And whereas the 189S 
said Jugmohandas Mangaldas has left the protection of the said Sir Oct. 10, 
Mangaldas Nathubhoy and has gone to reside apart from the said Sir ^ ~ 
MangaldasNathubboy and his said other two sons Tribhovandas Mangaldas URIGINA 1 > 
and Purshotamdas Mangaldas and has preferred a claim against the said OlVlL. 
Sir Mangaldas Nathubhoy for large sums of money by way of allowance and 
otherwise, the validity of which claim the said Sir Mangaldas Nathubhoy 
disputes. And whereas the said Tribhovandas Mangaldas and Purshotam- 
das Mangaldas are living with the said Sir Mangaldas Nathubhoy as 
members of an undivided Hindu family. And whereas having regard 
to the fact that differences have arisen as aforesaid between the said Sir 
Mangaldas Nathubhoy and the said Jugmohandas Mangaldas and that in 
consequence thereof feelings of mutual distrust have arisen between the 
said Sir Mangaldas Nathubhoy and the said Tribhovandas Mangaldas and 
Purshotamdas Mangaldas, flwti is possible that the said "Iribhovandas 
Mangaldas and Purshotamdas Mangaldas or one of them may desire to 
separate and live apart from the said Sir Mangaldas Nathubhoy and prefer a 
claim against the said Sir Mangaldas Nathubhoy either for paycnent to them 
or him of sums of money by way of allowance or for partition of the 
ancestral property of the said Sir Mangaldas Nathubhoy. And whereas 
the said Sir Mangaldas Nathubhoy denies that such a claim on the part of 
his said two last mentioned sons or one of them could in such an event as 
aforesaid be enforced, and whereas the validity of any such claim could not 
be tried and decided in a Court of law without incurring great expense. 

And whereas in order to remove the aforesaid feelings of distrust aud to 
promote feelings of mutual love aud affection between the parties hereto 
and to avoid litigation, expense and disputes and the possibility of 
a partition of the ancestral property of the said Sir Mangaldas Nathu- 
bhoy being enforced in his lifetime and of such property conse- 
quently being to its great detriment divided into four parts it has 
been mutually arranged between the parties hereto that, in the event of 
the said Tribhovandas Mangaldas and Purshotamdas Mangaldas or either 
of them going to livo apart from the said Sir Mangaldas Nathubhoy 
whether of their or bis own accord or owing to the directions or 
request of the said Sir Mangaldas Nathubhoy in that behalf, they 
the said Tribhovandas Mangaldas and Purshotamdas Mangaldas or such 
one of them as shall so separate shall accept from the said bir 
Mangaldas Nathubhoy and the said Sir ISIangaldas Nathubhoy shall pay 
the sums hereinafter mentioned in full discharge of all cHims which 
they or such one of them as aforesaid may have against the saM Sir 
[320] Mangaldas Nathubhov or his property during his life. And whereas 
it is alleged by the said Sir Mangaldas Nathubhoy that the immoveable 
property mentioned and described m Part 1 of th^ schedule hereinunder 
written and marked with the letter A is the only ancestral immoveable 
property of or belonging to him the said Sir Mangaldas Nathubhoy And 
whereas it is alleged by the said Tribhovandas Mangaldas and Purshotam- 
das Mangaldas that the immoveable property mentioned and described m 
Part II of the said schedule A is also the ancestral immoveable property of 
the said Sir Mangaldas, bub the said Sir Mangaldas Nathubhoy denies that 
the imLTeable property and described in Part II of the said 

Bohedule forms part of his ancestral immoveable property, and it has been 
agreed that the question as to whether such last mentioned immoveable 
property is or is not the ancestral property of the said Sir Mangaldas 
Nathubhoy should remain an open question between the parties to these 
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presents. Now these presents witness that, in order to effectuate^ the 
aforesaid objects and to carry out the said arrangement, and in consider- 
ation of the premises and of the covenants on the part of the said 
Tribhovandas Mangaldas and Pnrshotamdas Maogaldas hereinafter 
contained, he the said Sir Mangaldas Nathubhoy covenants and agrees with 
the said Tribhovandas Mangaldas and Purshotamdas Mangaldas and with 
each of them as follows : — 

“ 1. That if they the said Tribhovandas Mangaldas and Purshotara- 
das Mangaldas or either of them separate and go to live apart from the 
said Sir Mangaldas Nathubhoy either of their own accord or in compliance 
with the wishes of him the said Sir Mangaldas Nathubhoy, then he the 
said Sir Mangaldas Nathubhoy will give to each of bis said two sons who 
may separate from him a monthly allowance of Rs. 600, a portion of the 
family jewels including the jewels which he (such separating son) may have 
at present in his possession for the use of himself and his wife and children 
amounting in value to the sum of Rs. 10,000 and a portion of the family 
furniture including posts, pans, plate and other articles together with a 
horse and carriage, all which last mentioned effects shall together be of 
the aggregate value of Rs. 5,000. 

" And these presents further witness that, in consideration of the 
premises and of the covenant agreement hereinbefore contained on the 
part of the said Sir Mangaldas Nathubhoy, they the said Tribhovandas 
Mangaldas and Purshotamdas Mangaldas do and each of them doth for 
himself, bis heirs, executors and administrators, covenant and agree with 
the said Sir Mangaldas Nathubhoy and with each other : — 

1. That they will not respectively, until they respectively separate 
and live apart from the said Sic Mangaldas Nathubhoy, claim from him the 
said montbly allowance of Rs. 600, nor the jewels, furniture and other 
articles respectively abovementioned. 

‘ 2. That if the said Sir Mangaldas Nathubhoy shall express to them 
the said Tribhovandas Mangaldas and Purshotamdas Mangaldas, or either 
of them, his desire that they or he shall separate and live apart from him 
the said Sir Mangaldas Nathubhoy, they the said Tribhovandas Mangaldas 
and Purshotamdas Mangaldas or such one of them as shall be requested 
so to do by the said Sir Mangaldas Nathubhoy shall separate and live 
apart with their respective families from and independently of him. 

3. That they the said Tribhovandas Mangaldas and Purshotamdas 
Mangaldas will not at any time during the life of the said Sir Mangaldas 
Nathubhoy claim a partition of any of his property, ancestral or otherwise, 
moveable or immoveable, nor [321] during his lifetime claim or seek to 
exercise any rights over any of his property other than what is abovemen- 
tioned, whether the said Jugmohandas Mangaldas shall or shall not claim 
a partition of the said property or seek to obtain his share therein and 
whether or not he shall succeed in such claim or in obtaining possession of 
his said share or any part thereof or in obtaining from the said Sir 
Mangaldas Nathubhoy any allowance, gift of money or property. 

4. That they will not respectively alienate their respective shares 
and interests in the ancestral property of Sir Mangaldas Nathubhoy or do 
suffer or omit any act or thing whereby the same shall or may be incum- 
bered^ or transferred to third persons. 

“ 5. That they will not respectively interfere, or attempt to interfere, 
in any way, with the mode in which Sir Mangaldas Nathubhoy may think 
proper to manage, invest or deal with his ancestral property unless he shall 
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take any steps with tbe object of or which may have the effect of depriving 
hia sons the said Tribhovandaa Mangaldas and Purahotamdaa Mangaldas 
of their respective shares therein, but such exception shall not have the 
■effect of depriving the said Sir Mangaldaa Nathubhoy of making donations 
reasonable in amount and such as he has hitherto been in the habit of 

making out of such property. . 

“ 6. That, if in the event of the said Jugmohandas Mangaldas claiming 

and succeeding in obtaining a share of the ancestral property in the hands 
of the said Sir Mangaldas Nathubhoy, the whole of the ancestral property 
of the said Sir Mangaldas Nathubhoy shall be required to be divided 
actually or constructively into four parts, to be allotted one part to each 
of them the said Sir Mangaldas Nathubhoy, Tribhovandas Mangaldas, 
Purshobamdas Mangaldas and Jugmohandas Mangaldas. the said Tribbo- 
vandas Mangaldas and Purshotamdas Mangaldas shall re-unite their parts 
with that of the said Sir Mangaldas Nathubhoy in order that they the 
said Tribhovandas Mangaldas and Purshotamdas Mangaldas may in 
accordance with the terms of this agreement legally be entitled to share 
according to Hindu law if they survive the said Sir Mangalnas Na..hubhoy 
the entire share which shall have actually or constructively as aforesaid 
fallen to the lot of the said Sir Mangaldas Nathubhoy to the exclusion of 

the said Jugmohandas Mangaldas. 

“ Provided always and it is hereby agreed by and between the said 
parties to these presents that the said monthly payments of Rs. 600 in the 
event of the same being made shall not be debited to the respective shares 
of the said Tribhovandas Mangaldas and Purshotamdas Mangaldas m the 
ancestral property of Sir Mangaldas Nathubhoy. but the value of the 
family jewels and the value of or the money paid for the furniture, horse 
and carriage which may be given to each of them the said Tribhovandaa 
Mangaldas and Purshotamdas shall be debited to their respective shares in 
the aforesaid ancestral property: Provided also and it is hereby agreed 
that if the said Tribhovandas Mangaldas and Purshotamdas Mangaldas 
or either of them go to live separate as aforesaid and their or his aforesaid 
monthly allowance of Rs. 600 shall be withheld by the said Sir Mangaldas 
Nathubhoy, then the said Tribhovandas Mangaldas and Purshotamdas 
Mangaldas or either of them upon their or his allowance being stopped 
shall be at liberty to apply for a partition of the said 

otherwise be at liberty to compel the said Sir Mangaldas Nathubhoy to 


pay the said monthly sum of Rs. 600. ’ . , , t-u «ii 

[322] Annexed to tbis agreement was a schedule which set forth all 

the immoveable properties (seventy-nine in number) referred to in the 
agreement. Part I of the schedule comprised fourteen properties situate 
in the Fort of Bombay. Warli and Girgaon. Part II of the schedule 
comprised sixty-five properties situate in Bombay, Tbana, Poona, Ac. 

Subsequently to this agreement and until his death the plaintma 

continued to reside with Sir Mangaldas, , ioqi\ 

In 1886 the above-mentioned suit for partition [No. 444 of lool) 
brought by Jugmohandas (defendant No. 9) was decided. By the decree 
therein made it was declared that a certain portion of the property claim- 
ed by Jugmohandas was ancestral property. But a large portion of the 
property claimed, including the fourteen properties in Part I of the schedule 
to the agreement, was held to be not ancestral but self-acquired by Sir 
Mangaldas, to which, therefore, Jugmohandas bad no claim. The suit 
-was referred to the Oommissioner to take accounts of the partible property, 
®'or the report of the case see I. I*. R.. 10 Bom, 528. 
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Sir Mangaldas died on the 9th March, 1890, leaving a will dated 27th> 
January, 1888. 

By his will he directed as follows : — 

“I direct my executors and trustees immediately on my death to 
take charge of all my moveable and immoveable property of every descrip- 
tion, both ancestral and self-acquired, and for such purpose I have given 
them a power of attorney to take possession of the same during my life- 
time, and I direct them, except as is hereinafter specially provided, to 
retain the same after my death until it has been finally decided in the 
suit No. 444 of 1881 brought by my son Jugmohandas against me and 
my other two sons as to how much of my property is ancestral and what 
self-acquired, and after which they are to deal with the same in manner 
hereinafter directed.” 

Then after referring to the decree in suit No. 444 of 1881, which 
directed accounts to be taken, the will continued as follows: — 

And whereas the accounts are now being taken in the ofl&ce of the 
said Commissioner for the purpose of carrying out the directions and orders 
contained in the said decree of the 30th July, 1885, and according to the 
above direction I have filed an account of the ancestral property on the 19th 
day of January, 1888. Now, I hereby direct that if the said suit or any 
appeal in connection therewith or the said proceedings in the Commis- 
sioner’s oflSce shall be pending and undetermined at the date of my decease, 
my said executors and trustees do and shall continue my defence to the said 
suit or to any appeal in which I am respondent, and also all proceedings in 
the said [323] Commissioner’s office, and do and shall continue the prose- 
cution of any appeal from any order or decree or from any report of the Com- 
missioner, which may have'been commenced by me, and do and shall also be 
at liberty in their discretion to institute and prosecute any appeal in the said 
suit from any report or order by the said Commissioner or hereafter to be 
made in the said suit by any Court as to them shall seem expedient in the 
interest of my separate estate, and to carry up such appeal to the appellate 
Court of Bombay, and shall be at liberty to defend all appeals whatever 
which may be instituted hereafter by the plaintiff or second and third 
defendants in the said suit from any such report or from any order by the 
said Commissioner or from any order or decree of any Court in India 
whether of original or appellate jurisdiction, and I do further direct that; 
upon the final order for partition (if any) being made in the said suit my 
executors and trustees shall make over to my son Jugmohandas his fourth' 
share in such of my property as shall be finally determined to be ancestral 
and to which be may be decreed to be entitled. 

I direct that as soon as such share has been made over to my son 
Jugmohandas Mangaldas in pursuance of such final decree, my said 
executors shall distribute the rest and residue of may ancestral estate- 
including my one-fourth share therein amongst and for the benefit of my 
sons. viz. , Tribhovandas Mangaldas and Purshotamdas Mangaldas and their 
issue according to the rules of Hindu law, or shall make over the same 
undivided to them as co-parceners according as my said sons Tribhovandas 
Mangaldas and Purshotamdas Mangaldas shall then elect and determine; 

And whereas although I consider that I was in law justified in 
contending that none of the property of which I am in possession is 
ancestral property, I have yet in a certain indenture bearing date the 28tlr 
day of June, 1881, made between me of the first part, my son Tribhovandas 
of the second part and my son Purshotamdas of 'the third part, in order to 
promote feelings of mutual love and affection between me and my said 
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eons and to avoid at the time litigation, expense and disputes admitted that 1895 

the immoveable property mentioned and described in part I of the schedule, Oct. lO, 

under the said indenture written (which is the immoveable property 

mentioned and described in the said schedule hereunder written) is ORIGINAL 

ancestral property; and whereas it has been decided by the Court of first OlviL. 

instance and such decision has been confirmed by the appellate Court 

that such property is not ancestral property, yet I am miwilling to disturb 

the said deed as between my said two sons, a7id I, therefore, hereby confirm 

the same. I direct that my said executors and trustees shall divide and 

distribute such part of my estate as ia mentioned in the schedule hereto 

(except the property No. 14 in the said schedule) amongst and for the 

benefit of my two sods named, respectively. Tribhovandas Mangaldas and 

Purshotamdas Mangaldas, and their issue according to the rules of Hindu 

law. I devise and bequeath all my property at Girgaon Back Hoad and 

Khetvadi Road, as well as all the furniture, pictures, glass and crockery- 

ware and cooking utensils, that it may contain at the time of my death to 

my said executors and trustees upon trust for my son Tribhovandas and 

his heirs from the time of my death to allow him to occupy and use the 

same, and to enjoy the income thereof, and after the death of my said son 

Tribhovandas in trust to allow his widow to occupy and use the same and 

enjoy the income thereof, and alter the death of my said son Tribhovandas 

in trust to allow his widow to occupy and use the same and enjoy the 

income thereof during her life; but if the said Tribhovandas Mangaldas 

[324] shall die without leaving male issue him surviving, then in trust 

(after the death of the survivor of them without leaving such male issue) 

to my son Purshotamdas and his heirs according bo the rules of Hindu 

“ I devise my bungalow at Malabar Hill with its two separate 
compounds, out-bouses and the furniture, pictures and cooking utensils, 
which shall be therein at the time of my death, unto my son Purshotamdas 
to be transferred to him twelve months after my decease. 

“ I devise all my property at Poona, moveable and immoveable, to my 
son Purshotamdas as an absolute devise, but the above devise to my said 
son Purshotamdas of my house and property at Malabar Hill and my pro- 
perty at Poona are only made on condition that he gives up to his brother 
Tribhovandas all his right and interest to the property or share in the 
property mentioned in the said schedule hereto, as piece of garden ground 
at Girgaon outside the Fort, and containing 12.000 square yards, and 

numbered 14 in such schedule hereto attached, being a portion of the ground 

under the bungalow and in the compound of my Girgaon residence, which 
is part of the subject-matter of the said deed of 28th June, 1881, and in 
the event of the said Purshotamdas nob being willing to give up his claim 
to the said property, then I devise my said house and furniture at Malabar 
Hill and my said Poona property to my said son Tribhovandas. 

Then after making various bequests the will gave the residue of the 
testator’s self-acquired' property to the University of Bombay as follows : 

“ I devise and bequeath to my said trustees all the residue of my 
eelf-acquired property, both moveable and immoveable. I empower and 
direct my said trustees to sell and convert the same into money immedi- 
ately after my decease and to recover all outstandings and to invest the 
proceeds in Government securities, and I direct that such conversion and 
investment shall, if possible, take place within six mouths after my 
decease and notwithstanding that the said suit No. 444 of 1881 shall be 
still pending, and that the said residue shall be unascertained, it being my 
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1895 wish that all the residue of my property shall be invested in Government 
OoT. 10, paper so soon as possible after my decease. I direct my said trustees as 

soon as such residue has been finally ascertained and realized in manner 

Original aforesaid to devote the whole of the said residue to the founding ol as 
Civil. many scholarships as possible at the Bombay University of the following 

description, and on the following conditions and to hand over all euob 

20 B. 316. j.Q 3 jjuQ to the Chancellor and Senate of the Bombay University on their 

agreeing to such conditions.” 

(Then followed the conditions). 

In December, 1890, the executors agreed to deliver over to the 
plaintiffs such portions of the estate of Sir Mangaldas as were specifically 
or otherwise devised or bequeathed to them by his will, and {inter alia) 
they handed over the fourteen properties comprised in part I of the 
schedule, annexed to the agreement of the 28th June, 1881, and referred 
to in the above clause of the will. 

[325] The plaintiffs now sued the executors, contending that the 
said fourteen properties being ancestral under the agreement and the will, 
they (the plaintiffs) were entitled not only to them but to all the accumu- 
latioDs and accretions thereof, which amounted in value to ten lakhs of 
rupees or thereabouts. 

The University of Bombay (defendant No. 10) on the other hand 
claimed that the accumulations and accretions of the said properties form- 
ed part of the self-acquired property of Sir Mangaldas, and went to the 
University as part of the residue under the concluding clause of the will. 

The following clauses of the plaint set forth the plaintiffs’ claim : — 

“ 9. The plaintiffs say that the executors of the said Sir Mangaldas 
have given possession to the plaintiffs of the said immoveable property 
mentioned in the said schedule hereto annexed and marked B as the 
ancestral property of the said Sir Mangaldas, but they have not delivered 
over to tbe plaintiffs the accumulations and accretions of and to the said 
ancestral property and which accumulations and accretions amount as the 
plaintiffs believe to the sum of rupees ten lakhs or more, on the ground 
that the same do not form a part of the said ancestral estate and that the 
same are or may be required for tbe purpose of paying tbe legacies direct- 
ed to be paid by the said will, and that the same forms a part of the 
residue under the said will 

" 10. Tbe plaintiffs, however, charge and submit that the said Sir 
Mangaldas Nathubhoy had no power or authority to dispose of the said 
ancestral property or its accumulations or accretions as aforesaid, and that 
such ancestral property and its accumulations and accretions are and 
must be deemed to be entirely unaffected by the said will of the said Sir 
Mangaldas Nathubhoy and belong to the plaintiffs and their heirs. 

11. The plaintiffs’ further charge and submit that on a true con- 
struction of the said will of the said Sir Mangaldas Nathubhoy neither 
the said ancestral property nor its accumulations or accretions have been 
disposed of to the prejudice of the plaintiffs and their heirs, and that the 
intention of tbe said Sir Mangaldas Nathubhoy was that the legacies and 
payments directed by his will should be paid out of his self-acquired pro- 
perty only, and not otherwise. 

12. The defendants, the University of Bombay, however, contend 
that the aforesaid accumulations and accretions form a part of the aelf- 
acquired property of the said Sir Mangaldas Nathubhoy, and they accord- 
ingly claim the said accumulations and accretions as a part of the residue 
under the residuary clause of the said will. 
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" 13. The plaintiffs, however, submit that the said contention is 
groundless and invalid in law, and that the plaintiffs and their heirs are 
entitled to the said accumulations and accretions as a part of the said 
ancestral property.” 

[326j The plaintiffs prayed {inter aZia) as follows : — 

** (l) That it may be declared that the will of the said Sir Mangaldas 
Nathubhoy is wholly inoperative and void so far as it purports to dispose 
of or to deal with the ancestral property, or any part thereof. 

(2) That it may be declared that as between the plaintiffs and the 
defendants (Nos, 4 to 8, the plaintiffs’ children) Kissondas, Jatnnadas. 
Goverdhandas, Ambadas, and Baba Purshotamdas on the one hand, 
and the executors of the said SirMangaldas Nathubhoy on the other hand, 
the said immoveable properties mentioned in the said schedule B and all 
their accumulations and accretions are ancestral property, and as such 
devolved upon the plaintiffs and their heirs according to Hindu law 
irrespectively of the said will. 

“ (3) That an account may be taken of the accumulations and 
accretions of the said ancestral property left by the said Sir Mangaldas 
Nathubhoy and come to the hands of his executors, and that such 
accumulations and accretions may be ordered to be handed over to t e 
plaintiffs for the beneffb of themselves and their issue as members of an 

undivided Hindu family. 

" (4) That it may be declared that as against the plaintiffs and their 
heirs the said accumulations and accretions do nob form a part of t 6 
self-acquired property of the said Sir Mangaldas Nathubhoy, and that no 
part thereof was or could be validiy disposed of by the will of the said bir 
Mangaldas Nathubhoy, and that no part thereof is or could be made 
available for paying any of the legacies directed to be paid by the said will. 

“ (5) That it may further be declared that the defendants, the Uni- 
versity of Bombay, are not entitled to any part of the said accumiffatioos 
and accretions, and that the same wholly belong to the plaintiffs and 

their heirs as aforesaid. . , . , •• • j 

The executors put in a written statement in which they enie 

plaintiffs' claim, and raised the various contentions which were subse- 
quently discussed at the hearing. 

The University of Bombay filed a merely formal written statement 
submitting its rights and the construction of the will to the Court, and 
at the heariog the oounsel who appeared oo its behalf vvit revv a er 
issues were raised, and did not appear to argue the case. 

The main points raised at the hearing were as follows . 

1. The properties comprised in part I of the schedule to the 
meet of 28th June, 1881, having been declared by the decree m 
444 of 1881 to be the self-acquired property of Sir Mangaldas Nathubhoy, 
what was the effect of the agreement of the 28th June, 1881, between 
him and bis two sons (the plaintiffsj based upon his admission therein 
that these properties were [3273 ancestral, and of the confirmation of that 
agreement by his will and the direction therein that the said properties 
should be divided and distributed between his two sons and their issue 
according to the rules of Hindu law ? 

2. Whether, if the corpus of the said properties became ancestral 
by virtue of the agreement confirmed by the will, the accumulations and 
aooretioDS thereof were also ancestral ? 
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3. Whether the will was not inconsistent with the agreement and 
did not override its provisions, and whether the will did not purport to 
dispose of the said properties ? 

4. Whether Sir Mangaldas could dispose of the said properties, or 
the accumulations thereof, by his will ? 

5. Whether the plaintiffs had not, in fact, elected to take the said 
properties under the will, and not as ancestral property independently of 
the will, and were not now estopped from claiming the properties aa 
ancestral ? 


6. Whether the claim of the minor defendants to the properties as 
ancestral croperty could be barred by any election or estoppel of the 
plaintiffs ? 

7. Whether the accumulations and accretions of the said properties 
were not the self-acquired property of Sir Mangaldas and were not devised 
by the residuary clause of bis will to the University of Bombay ? 

On the questions of election and estoppel, the defendants (executors) 
contended that the plaintiffs by their conduct had clearly elected not to 
assert their alleged rights to the properties in question, bub to take them 
under the will which had been duly proved and the provisions of which 
they had observed and obeyed since the death of Sir Mangaldas. The 
executors relied (zntef ulzd) on a deed of indemnity dated the 1st December, 
1890, passed to them by the plaintiffs from all liability in respect of any of 
the testator s properties specifically devised or bequeathed to them by the 
said will which the executors had made over, or might thereafter make 
over, to the plaintiffs, pending the suit No. 444 of 1881, by which the 
ancestral estate was to be ascertained ; also uoon another release, dated 
23rd July, 1891, passed by the plaintiffs to the executors which released 
the latter from “ all actions, suits. [ 328 ] accounts, claims and demands for 
or in respect of the said properties or the rants and profits thereof;’’ also 
upon certain evidence given by the first plaintiff (Tribhovandas) in a previous 
suit (No, 670 of 1892) ip which he said: “I don’t wish to dispute any of 
the provisions of the will. I have considered my position and elected to 
take under the will and upon correspondence which bad passed between 
the executors and the plaintiffs. 

Vzcaji (Lowndes with him), for the plaintiffs.— We take the proper- 
ties in question as ancestral and also their accretions. The pronerties in 
dispute were no doubt declared by this Court in 1886 (suit No. 444 of 
1881) to be the self-acquired property of Sir Mangaldas. Bub self-acquired 
property may be treated as ancestral property and may by agreement 
^quire that character— Mayne’s Hindu Law (5th Ed.), para. 254; 
Gopalasamz y. Ghznnasami (1) ; Krishnaji Mahadev v. Moro Mahadev (2) ; 
Shankar Baksh v. Hurdeo Baksh (3). By the agreement of 28th June, 
1881, lb was agreed that these properties should be ancestral. That 
agreement was a family arrangement, and is binding. It was acted upon, 
and the plaintiffs observed its provisions until the death of Sir Mangaldas— 
Leake on Contracts (3rd Ed.), p. 289; Stapiltonv. Stapilton{4). The property 
having thus been made ancestral by agreement, Sir Mangaldas could not 
dispose of it by will even if he desired to do so. Bathe clearly did not 
intend to dispose of ic. He recognises in his will that the property had 
become ancestral, and expressly confirms the agreement which made it 
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(3) 16 1, A. 71. 


780 


(2) 15 B. 32 (41). 

(4) 2 W. & T. 920 (6bh EdJ. 



X.1 


TRIBHOVANDAS MANGALDAS V. YORKE SMITH 20 Bom. 330 


20 B. 316. 


■aaoestral. and dlrecbs that the property should ba distributad according 1895 
to the rules of Hindu law. Bub by Hindu law, ii the corpus of property Opt. 10. 
is ancestral, its acoumulabions are also ancestral : sea Mayne’s Hindu Law 
(5bh Ed.), para. 251. Neither the corpws of these properties nor their 
accumulatioos, therefore, vested in the executors, but devolved at G iyiIj . 
once, on Sir Mangaldas’ death, on the plaintiffs and their children 
whc were )oint with him (Act V of 1881. s. 4)— Henderson on Wills, 
n. 314. No doubt the will directs that the executors should take posses- 
sion of the ancestral property, and they did so ; but that was per- 
mitted by the plaintiffs merely out of respect for their father s wishes 
[329] and did not affect their legal rights. As to estoppel, the releases 
only relate to the rents or profits subsequent to the death of Sir Mangaldas 

-Leake on Contracts (3rd Ed.), pp. 796, 797 ; (1). 

There is no casd here of election— Succession Act (X of ISoo), s. lb? , 

Serrell on Election), 94. They also referred to Hicrpursuad v. Sheo 

Dual {2) ; Bampershad V. SheockurniS). , , , -vt . i. o 

Kirkpatrick {Bussell with him), for the minor defendants Nos. 4 to 8 
in the same interest.— The agreement of June, 1881, was not that the 
properties in question should then for the first time become ancestral. It 
was a formal declaration and admission that they were then and had 
previously been ancestral in Sir Mangaldas’ hands, t.e., ancestral according 
to Hindu law. That was the basis of the agreement. The agreement 
does not limit the sense of the word, and Hindu law recognises no limita- 
tions or variety in its use and meaning, Tnere are not different classes 

of ancestral property with different incidents. If once i ’ 

the legal result is that its accumulations are also ancestral. Therefore, m 
the absence of any limitation, the effect of the admission in the ^greoment 
was that the corpus and the then existing accumulations were ancestral. 

A fortiori all the accumulations since the agreement have been ancestral. 

The plaintiffs’ children (the minor aefendanta) at birth ^ok an interest m 
all his ancestral property. Sir Mangaldas could nob dispose of a^y Parb 
of such property by will, and he recognises that he had no power to ao so 
by the provisions with respect to the Girgaon property. , . ^ 

There is no case of election here. In order to pub the plaintiffs to 

election, there must be. in the will, a ^.1 Wt VoU 

testator to give property nob his own (White and ^ 

p. 409). There is no such intention 

the plaintiffs anything nob the testator's own. Even if it be 
gives them the pronerties in dispute (which we deny), it only giv^ 
them what was their’s already by law. And it Ten 

anything which should of right go to Z 

the plaintiffs pub to election? They, no doubt, have [330] 
executors to convey these properties to them and bo pay probate duty 
r them and have^ executed releases. &c.. but these acts were who y 
unnecessary. Mere careless expenditure of the estate m b^s way could 
not affect their legal rights in that estate. In his evidence m suit 

No. 670 of 1892 the plaintiff did not use the word elect m its legal sense, 
further, the plaintiffs have never bean m a position to elect, as th® 
accounts have nob been taken (White and Tudor. 6th Ed.. Vol. I. 

But.tfaay case, the minor defendants are not bound by the plaintiffs 
election or estoppel. They have an interest independent of the plaintiffs 


(1) 14 Oh. D. 839. 


(3) 3 1. A. 259. 
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in all ancestral property, and the plaintiffs’ conduct could not destroy their 
right. They claim only their own. Defendants Nos. 4 and 5 were living 
at the death of Sir Mangaldas. 

Nor is there an estoppel. The plaintiffs make no claim against the* 
executors personally. The contest is with the case made by them on behalf 
of the University. The plaintiffs’ conduct towards the executors cannot 
estop them as against the University. A plaintiff claiming against one party 
is not estopped by his conduct towards another. The executors are mere 
trustees and ought to be passive in this matter. The University does not 
plead the election or estoppel of the plaintiffs. It only submits its rights 
to the Court. The executors ought to be indifferent. They have no righfc- 
to fight for one claimant at the cost of the estate. A claimant should 
fight his own case and at his own risk. But in no case could dealings 
with the executors estop the plaintiffs as against the University. They 
cited Gopalasami V. Chinnasami{X)» 

Scott (with Inverarity) , for the executors. — The properties in question 
were self-acquired, and were declared to be so by the decree in suit 


No. 444 of 1881. The accumulations are, therefore, also self- acquired. 
The agreement only dealt with the corpus of the properties. But the agree- 
ment did nob make the properties ancestral. It only estopped Sir Mangaldas 
from dealing with them as self-acquired. He could not deal by will with 
the plaintiffs’ share, bub he could deal with his own share, and ha 
[331] could deal with the accumulations. The latter he has bequeathed 
as residue to the University. 

Next, we say the plaintiffs clearly elected to take these properties 
under the will and not as ancestral property. The will vested the whole 
estate in the executors and directed them to divide his estate. The will 
was proved, and the executors took possession without objection. Probate 
duty was paid on all the estate, including the properties in question. The^ 
plaintiffs have taken conveyance of them from the executors, who paid all 
the costs of the conveyance. The executors have dealt with the properties 
since Sir Mangaldas’ death, and the plaintiffs have recognised their right 
to do so under the will. They cannot now claim to ignore the will. 

No claim for these accretions was made by the plaintiffs until the 14th 
July, 1893, and then the claim was only for the accumulations between 
the date of agreement and Sir Mangaldas* death. We rely on the corres- 
pondence between the executors and the plaintiffs, which shows that the- 
plaintiffs elected to take under the will. We also rely on the releases 
given by the plaintiffs to the executors dated Isb December, 1890, and 
23rd July, 1891, by which the executors were released from all liability in 
respect of these properties, and on the evidence given by plaintiff No. 1 
in suit No. 670 of 1892, where he explicitly stated that he elected to take 
under the will. They referred to Howkins v. Jackson (2), Antaji v. 
Dattaji (3). 

Rivett-Carnac and Lowndes^ for Jugmohandas Mangaldas (defendant- 
No, 9). 


JUDGMENT. 

B. Tyabji, J. — This suit was filed on 28th February, 1895, for the 
purpose of having it declared that the will of Sir Mangaldas Nathubhoy is 
inoperative and void so far as it purports to dispose of or to deal with the 
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anoestral property or its accumulations and accretions, and for a declara- 
tion that the properties mentioned in eoh. B to the plaint and all the 
accumulations and accretions are ancestral property, and as such devolved 
upon the plaintiffs and their heirs according to Hindu law irrespective 
of the said will, and for an account of such accumulations and accretions, 
and that the same may be handed over to the plaintiffs for the benefit of 
themselves and their issue as members of an undivided Hindu family. 

[332] The undisputed facts of the case are as follows. Sir Mangal- 
das Nathubhoy, a well-known and wealthy inhabitant of Bombay, died on 
9th March, 1890, having previously made his will, dated 27th January, 
1888, probate of which was obtained by tbe first, second and third defend- 
ants on 8th May, 1890. At the time of his death, Sir Mangaldas had 
three sons, namely, the plaintiffs Tribhovandas and Pursbofcamdas, and 
the defendant Jugmohandas. The defendants Kissondas and Jamnadas, 
who are both sons of the plaintiff Tribhovandas, were also born before and 
living at the time of Sir Mangaldas’ death. The defendants Gordhandas 
and Ambadas, who are sons of tbe plaintiff Tribhovandas, and also tbe 
defendant Baba, who is son of the plaintiff Purahotamdas, were all born 
after Sir Mangaldas’ death. The defendant Jugmohandas had separated 
from Sir Mangaldas some time before his death, but the plaintiffs and 
tbeir sons, who were living at Sir Mangaldas’ death, were joint with Sir 
Mangaldas during tbe whole of his life, and are now still members of an 
undivided Hindu family. 

It appaers that some time before 1881 there were disputes between 
Sir Mangaldas and bis son Jugmohandas and that there was apprehension 
of similar disputes arising between Sir Mangaldas and his other sons ; and 
for tbe purpose of quieting and sabbliog such disputes an agreement was 
made between Sir Mangaldas of the first part, the plaintiff Tribhovandas 
of the second part, and the plaintiff Purshotamdas of the third part. This 
agreement, which is dated 28th June, 1881 (Ex. A), recites {inter alia) as 
follows : — [His Lordshin read the agreement as above set forth, and 
continued : — ] 

It is admitted by the parties to tbe suit that, as a matter of fact, the 
properties mentioned in part I of tbe said schedule to the said agreenienb 
was not ancestral property, but was in reality the separate and self-acquired 
property of Sir Mangaldas, and that they were so declared in suit No. 444 
of 1881, a decree in which was passed on 30th July, 1885, and was con- 
firmed on appeal on 30th April, 1886 (Bxs. D and E). Thissuiu (No. 444 
of 1881) was a partition suit brought by Jugmohandas alone against 
his father Sir Mangaldas and his brothers the plaintiffs Tribhovandas and 
Purshotamdas. 

[333] By the will dated 27th January, 1888, Sir Mangaldas appointed 
the first, second and third defendants to be his executors, and directed 
{inter alia) as follows : — [His Lordship read the passages of the will above 
set forth and continued : — J 

Under these circumstances it was argued before me on behalf of the 
plaintiffs, 

lat. That the effect of the agreement was to make the property 
mentioned in part I of the schedule to that agreement absolutely ancestral. 

2adly. That the proceedings and decree in suit No. 444 of 1881, by 
which tbe said property was declared to be self-acquired, did not affect tbe 
agreement. 

3rdly . That the agreement was confirmed by the will, and was, there- 
fore, binding upon the executors. 


1895 

Oct. 10. 

Original 

Civil. 

20 B. 316. 


783 - 



20 Bom. 334 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


% 


1895 

OCT. 10. 

Original 

Civil. 

20 B. 316. 


4thly. That the corpus of the property being ancestral, all the 
accretions and accumulations, both prior and subsequent to the agreement, 
are also ancestral and have become a part of the ancestral property. 

Sthly. That the property and the accretions and accumulations being 
ancestral, the will is invalid and inoperative so far as it purports to dispose 
of the same. 

I will deal with these contentions in their order : — 

1st. It seems to me that the whole object of the agreement was to 
settle the disputes between Sir Mangaldasand his two sons amicably as 
far as possible. It is clear that one main dispute was as to the nature of 
the property in the hands of Sir Mangaldas, and, if no arrangement had 
been come to on that point, litigation would have certainly arisen between 
the parties. They came to an absolute agreement as to the nature of the 
property in part I of the schedule. As between the father and the sons it was, 

I think, declared to be ancestral. The rights of the parties were regulated 
and safeguarded on that footing, and I think, therefore, that whatever be 
the real nature of the property, it must as between the parties to the 
agreement be treated as ancestral. 

2nd. As to the second point. I do not think it is necessary for me to 
decide it, as I am clearly of opinion that the third point [334] must be 
decided in favour of the plaintiffs. Sir Mangaldas in his will specially 
recites the decision of the Court in suit No. 444 of 1B81, and says in 
express terms that he is unwilling to disturb the agreement, and indeed 
expressly confirms it. 

As to the fourth point, it is no doubt true that under the general 
Hindu law the accretions and ^accumulations of the ancestral property 
would become a part of such property — Jugmohandas v. Sir Mangaldas (1). 
In this case, however, the property itself is not only decided by the 
Court to be self-acquired, but has been expressly admitted before me to 
have been of that nature. If it is to be treated as ancestral, it is not 
because it was so in reality, hut because it is so admitted in the agreement, 
and because Sir Mangaldas himself was estopped, and, therefore, his 
executors are now estopped from disputing its character as aucestral 
property. But I find no provision in the agreement that the accretions 
and accumulations of the property were to be treated as ancestral. 
Indeed, the agreement in express terms leaves the nature of his other 
properties described in part II of the schedule, a part of which must 
according to the plaintiffs' contention have been acquired out of the 
accretions and accumulations of the property which was admitted to be 
ancestral, as an open question. In other words, Sir Mangaldas was 
in his lifetime and, therefore, his executors are now entitled to contend 
that all Sir Mangaldas’ property (including the accretions and accumula- 
tions in question except that mentioned in part I of the schedule) was 
and is Sir Mangaldas’ self-acquired property. If the other property 
was, in fact, acquired out of the rents and profits of the property in 
part I of the schedule, it would, in my opinion, be self-acquired 
property, because the property from which it was derived was in reality 
self-acquired, though admitted to be ancestral for the purposes of the 
agreement. In fact, I hold that there is no estoppel against Sir Mangaldas 
or his executors in regard to the nature of the accretions of the property, 
though there is an estoppel as regards the corpus of the property 
itself. 


(1) 10 B. 528. 

784 



X.] 


TRIBHOVANDAS MANGALDAS V, YORKB SMITH 20 Bom. 336 

The fifth point assumes that both the corpus and the accretions [335] 
and accumulations of property must be treated as ancestral ; but, as I have ' 
already pointed out above, that is not necessarily the case here, and I am, 
therefore, of opinion that the will is inoperative only as regards the corpus 
of the property (which is ancestral by estoppel) and not necessarily as 
regards the accretions and accumulations, as to which there is no estoppel, gp B. 316. 
In connection with the above points it must be remembered, that under 
the express terms of the agreement, Sir Maogaldas had wide powers of 
dealing with the ancestral property and of making donations out of it, 
unless they were made with the object of depriving his sons of their 
shares in such property. 

The next question I have to determine is whether, as a matter of 
fact, Sir Mangaldas has disposed of the accretions and accumulations of 
the so-called aucestral nroperty or not under the residuary clausa of his 
will. It is to be observe! that throughout the will he uses the expression 
" ancestral property ” as equivalent to the immoveable property mentioned 
in the schedule to his will which corresponds with part I of the schedule 
to the agreement A. It is this property which be wishes to be divided 
between his two sons, Tribhovandas and PurshoLamdas. All the rest of 
the property, whether immoveable or moveable, he evidently treats as 
self-acquired, and I am, therefore, of opinion that the expression my 
self-acquired property, both moveable and immoveable, as used in the 
residuary clause of the will, must be construed to mean all property which 
was really self-acquired, except only so much of it as was included in part I 
of the schedule to the agreement A which Sir Mangaldas was desirous 
should be treated as ancestral property. I have, therefore, come to the 
conclusion that the accretions and accumulations of any of the property 
mentioned in part I of the said schedule, being in reality self-acquired 
property, passed to the trustees under the residuary clause, although the 
corpus of the property was treated both under the agreement and the will 
as ancestral property. 

I am, however, further of opioion that, having regard to the conduct 
of the plaintiffs and to the deeds passed by them subsequently to the 
death of Sir Mangaldas, they must be held to have accepted the will in its 
entirety, and to have acquiesced in all its provisions, and to liave elected 
to take under it, and that it is now [336] too late for tliem to contend 
that they are entitled to an account of the accretions and accumulations 
of the so-called ancestral property. On 1st December, 1890, both the 
plaintiffs passed a deed of indemnity to the executors. On the same nay 
the plaintiff Purshotamdas executed a release to the plaintiff Tribhovandas 
in respect of the 12,000 square yards forming a part of the Girgaon 
property. On the 11th July, 1891, both the plaintiffs obtained oonveyancoa 
from the executors of the property devised to them under the will (Dxs. I, 

J. K). Similarly, the executors conveyed to Purshotamdas the Poona 
property on 1st December, 1890 (Ex. No. 10), and obtained from 
Purshotamdas a release in respect of such property (Ex. No. 11). They 
also conveyed the Malabar Ilill property to Purshotamdas on 15th March, 

1893 (Ex. No. 12), and obtained from Purshotamdas a release in respect 
of such property, &c., on 25th March, 1 893 (Ex. 13). Moreover, the petition 
for probate was filed on 17th April, 1890, and citation was served upon 
both the plaintiffs, but no objection was made by them. Further, both 
the plaintiffs were not only parties to, or cognizant of, the correspondence, 
lahoounts, receipts, &e., collectively put in as Ex. No. 1, but aictually 
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1895 executed a release to the executors on 23rd July, 1891 (Ex. L). whioh, 
Oct. 10. after reciting that the executors had rendered account of the rents^ and 

profits to Tribhovandas and Purshotamdas with which they were satisfied, 

Original and that they had requested the executors to hand over to them the 
Civil, properties in pursuance of the directions contained in Sir Mangaldas’ will, 
provides that, 

20 B. 316. “ Iq consideration of the premises, each of them the said Txdbhovandas 

and Purshotamdas doth hereby release the executors and every of them 
and their and every of their heirs, executors and administrators .estates and 
effects of and from all actions suits accounts claims and demands for or 
in respect of the said properties or the rents or profits thereof or any part 
thereof or for or in respect of the said direction contained in the herein- 
before recited will regarding the distribution of the said properties between 
the said Tribhovandas and Purshotamdas or for or in respect of any act or 
thing made, done or omitted by them the said executors or any of them 
in or about the execution of the trusts of the said will of the said testator 
Sir Mangaldas so far as relates to the said properties specified in the 
schedule hereto or in anywise relating thereto.” 

It must be observed that this schedule to the release (Ex. L.) 
corresponds with part I of the schedule to the agreement [337] A. The 
release (Ex. L) is, therefore, a complete release, not only in respect of the 
corpus of the so-called ancestral property, but also in respect of the 
rents and profits thereof and all actions, suits, accounts, claims and 
demands for or in respect of the same.” 

It seems to me, therefore, impossible for the plaintiffs to contend 
that they can now maintain a suit for an account of the rents and profits 
of the so-called ancestral property either under or in opposition to the will. 
How completely the plaintiffs have, or at least the plaintiff Tribhovandas 
has acquiesced in the will, is further shown by Tribhovandas’ own evidence 
in suit No. 670 of 1892 (Ex. 5) in which he says : “ I don't wish to 

dispute any of the provisions of the will. I have considered my position 
and elected to take under the will.” 

On the whole, therefore, I am of opinion that the plaintiffs are not 
nowin a position to maintain this suit for an account of the accretions and 
accumulations of the so-called ancestral property even if they could have 
done so immediately after Sir Mangaldas’ death and before they so 
completely acquiesced in the provisions of the will, or at least before they 
bad executed a complete release to the executors. 

It was contended before mo that the release must be so construed 
as to confine its operation to the plaintiffs’ claims which accrued sub- 
sequently to the death of Sir Mangaldas. I am, however, of opinion that, 
having regard to the circumstances under which the release was executed, 
its construction ought not to be so limited, and that it was intended to 

extend to all claims in respect of the properties in question up to the date 
of the execution of the release. 

It was also contended by Mr. Kirkpatrick that any acts of the 
plaintiffs prejudicial to the interests of their sons in regard to the property 
in question could not bind the sons after the property was once admitted 
^ be ancestral. I do not think that this contention is well founded. 
The property was not in reality anoeatral. It was only such for the 

of ‘he agreement and I am of opinion that the 
plaintiffs, who made the agreement, were entitled to waive it or to 
rescind it it they [838] pleased, and that their sons could not pravent 
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them from doing so. Under any ciicumstancos this is a suit by 
Tribhovandas and Pursbotamdas (and not by their sons), and in rny 
opinion they could not maintain it. I record my findings upon the 
issues as follows : — [His Lordship stated his findings.] 

I, therefore, dismiss this suit ; bub, having regard to the complicated 
and difficult nature of the case. I tbiuk the most equitable course is to 
direct that the costs of all parties (those of the executors to be taxed as 
between attorney and client) should come out of the estate, that is, out oi 
the estate which is not ancestral. 

Suit dismissed. 


1893 

OOT. 10, 

Original 

Civil. 

20 B. 316. 


Attorneys for the plaintiffs and minor defendants Messrs. 
and Hormasji and Messrs. Rought-on and Byrne. 

Attorneys for the executors : — Messrs. Little and Co. , , , , 

Attorneys for defendant No. 9.— Messrs. Edgelov) and GulaOchand. 
Attorneys for the University of Bombay: — Messrs. Craigic, Lynch 

and Owen. 
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APPELLATE CIVIL. 

Before Mr. Justice Jardineand Mr. Justice Ranade. 


Davalava and others {Original Plaintiffs), Appellants v. Bhimaji 
Dhondo and another {Original Defendants), Respondents.' 

[14th February, 1895.] 

Morlaage—Mahomedan family — Mortgage by Mohomedan father— Suit by mortgagee 
against minor son afUr mortgagor's dc-iih — Decree — Possession— Minor son repre- 
sented by his mothir — Widow represents heirs — Decree — Daughters not parties, put 
bound by decree—Subsequent suit by daughters as heirs of mortgagor for redemption. 

When in a'mortgage suit the debt is due from the father, and after his death 
the property is brought to sale in execution of a decree against the widow or some 
of the heirs of the mortgagor, and the whole property is sold, then the heirs nob 
brought on the record cannot bo permitted to raise the objection that they are 
not bound by the sale simply because they are not parties to the record. This 
principle of liiw applie.s as much to a HiuduVj^ily governed by the Mitakshara 
law as to a MabomedaQ family^ ^ 

C339] Bari v. Jairam (1) and Khurshetbibi v. Keso (2). referred to and followed. 

One Nur 8abeb mortgaged bis property io 1862 to Bbimaji and died in 18C4, 
leaving a widow, a flOD and two daughters, lo 1864 Bhimaji (the mortgag^) 
sued the minor eon represented by his mother for possession as owner under the 
gahan lahon clause and got a decree on 30tb September, 1864, and obtained 
poeeessioD io 1865. To this suit the daughters of Nur Saheb were not parties. 
Bhimaji held the land till 1887 and then sold it to Somana (defendant No. 2). 
In 1890 Nut Sabeb’s daughters brought this suit against Bhimaji and Somana 
to redeem the mortgage of 1862, contending they wore not bound by Bbimaji's 
Buit in 1864, not having been parties to it. 

Held, that the plaintifls oould not redeem. They wera bound by thedecrca 
obtained by the mortgagee in 1864. 

tR., 96 M. 734 ; 16 O.P.L.R. 19 (26) ; 2 Ind. Gas. 922 = 12 0.0. 146; 2 S.L.R 76 ; D., 
22 B. 826 (830).] 

Sdit for reJemptiioa. The laud iu question was mortgaged in 1862 
by Nur Saheb, a Mabomedan, to one Bhimaji Dhondo. The mortgage 


* Second Appeal No. 671 of 1893. 

(11 14 B. 697. (2) 12 B. 101. 
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contiioed a gahan lahan clause (i.e., a provision that, in default of pay- 
ment within a certain period, the land should become the property of the 
mortgagee). 

Nur Mahomed (the mortgagor) died leaving a widow Badana, a eon 
Husein, and two daughters Davalava and Biyama. 

In 1864 the mortgagee Bhimaji sued the minor son Husein, re- 
presented by his mother Badana, for possession of the land as owner 
under the gahan lahan clause in the mortgage-deed. He obtained a 
decree and got possession in I860 ; and the land was then transferred to 
his Dime in the revenue books. 

To this suiu the daughters of Nur Saheb (Davalava and Biyama) were 
not parties. 

Bhimaji held the land until 1887, in which year he sold it to Somana 
Eakira, whose name was then entered in the revenue books, and Somana 
(defendant No. 2) was in possession at the date of suit. 

In 1890 the two daughters (Davalava and Biyama) of Nur Mahomed, 
bis son Husein and his widow Badana brought this suit against Bhimaji 
and Somana to redeem the mortgage of 1862. 

The Subordinate Judge held that the decree of 1864 was conclusive 
against Husein and Badana, but was not binding against the daughters 
D.ivalava and Biyama. as they bad not been parties to that suit, and he 
decreed that they might redeem their shares in the land. 

[340] On appeal the District Judge of Dharwar dismissed the suit, 
holding that all the plaintiffs were bound by the former decree. He 
observed ; — 

*' That decree was passed against plaintiff No. 4 as representing her 
then minor son, plaintiff No. 3. It appears to me that this decree cannot 
now be questioned by pUintiff No. 3 or plaintiff No. 4 who were parties 
to the suit, and that plaintiffs Nos. 1 and 2 are also estopped from 
questioning defendant No. I’s ownership and defendant No. 2*8 ownership 
derived from defendant No. 1 by bona-fide purchase for valuable 
consideration. 

‘The plaintiffs Nos. 1 and 2 were represented by their mother, 
plaintiff No. 4, in that litigation. They have all along stood by and 
acquiesced in defendant No. 1 holding as owner for twenty-two years and 
defendanr. No. 2 for three years. As against defendant No. 2, they are 
estopped, as they stood by and gave him no warning of their claim. 
Plaintiff No. 1 became major in 1874-75, and plaintiff No. 2 became 
major in 1880, at the latest sixteen years after her father’s death. The 
plaintiffs Nos. 1 and 2 have not sued to set aside the decree of 1865 
within three years of their haviog attained majority. Their claim is also 
time-barred. ” 

Against this decision the plaintiffs appealed to the High Court. 

Balaji Abaji Bhagvat, for the plaintiffs (appellants). — Plaintiffs Noa. 1 
and 2 are the daughters of the mortgagor and are sharers by Mabomedan 
law. Their mother Badana did not represent them in the former suit — * 
Akoba V. Sakkaram (1). They were not parties to it, and their rights are," 
therefore, not affected by the decree, and they have a right to redeem* 
Their rights are several, not joint rights. A Mabomedan mother, though 
de facto manager, does not represent her minor daughters. See 
V. Amir Begam (2) and Baba v. Shivappa (3). The case of Daulat Bam 


(l) 9 B. 129. 


(2) S A. 324. 
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V. Meher Ohand (l) was with retdrecce to a Hindu joint family. The rule 
laid down by it and other cases does nob apply to Mahomedana. This suit 
ia not barred by limitation, as sixty years is the time within which a 
redemption suit can be brought. 

Mo/iiekskcih JekattgiTshah, for the defendant, respondent No, 2 
(Somana). — The law on this point has been considerably modified by the 
decision of the Privy Council in Girdharee I/dl v. Kantoo Lall (2). In 
the former suit and the proceedings therein the daughters and the son of 
Nur Mahomed (plaintiffs Nos. 1. 2 and 3) [351] were represented without 
fraud or collusion by their nrobher (nlaintiff No. 4). Tueir interests, there- 
fore, passed to the defendants. See Sari v. Jairam (3) and Kkurshetbibi 

V. Eeso (4). 

Bhimaji got the property as owner by the decree of 1864, and the land 
was transferred, to his name in the revenue register. His possession thus 
became adverse from 1865. Defendant No. 2 is a bona fide purchaser for 
value from him who was in possession without notice. He cannot, there- 
fore, be ousted — Vasudeva v. Krishna (5) : Venkatesh Appa v. Pira 
Saiba (6). 

JUDGMENT. 

BanADE, J— The first two appellants in this case are the daughters, 
the third appellant is the son. and the fourth appellant is the widow, of 
one Nur Saheb who mortgaged the land in dispute with respondent No. 1 
in 1862. Kespondent No. 1 brought suit No. 333 of 1864 on his mortgage- 
bond against the appellant No. 3. a minor represented by his guardian 
and mother, appellant No. 4. Appellants Nos. 1 and 2 were not parties 
to this suit. 

The mortgage-bond contained a gahan lahajt clause, and on the 
strength of this provision respondent No. 1 claimed to recover possession 
of the land as owner. An ex-parte decree was passed on 30th September, 

1864. directing appellant No. 4. as representing appellant No. 3, heir of 
the deceaped mortgagor, to make over possession of the land to respondent 
No. 1, and he accordingly obtained possession of it on 12th September, 

1865. The khata of the land was soon after transferred from appellant 
No. 3'8 name to that of respondent No. 1. Respondent No. 1 remained 
in possession of the land till 1887, in which year he sold it to respondent 

No. 2. 

The present suit was brought in 1890 by the four appellants as heirs 
of the deceased Nur Saheb to redeem the mortgage of 1862. Both the 
lower Courts held that the decree in suit No. 333 of 1864 was conclusive 
against the claims of apnellants Nos. 3 and 4, who were parties to that 
decree. The Court of first instance, however, held that as appellants 
Nos. 1 and 2 were not parties to the former suit, it was still open to them to 
sue (or [352] redemption to the extent of their 7/16th8 share, and partial 
redemption was accordingly decreed. The District Judge in appeal held 
that all the appellants were estopped from redeeming the laud by the 
decision in the former suit, in which appellant No. 4 represented her 
minor daughters as much as her minor son, and that the claim was also 
time-barred, as it was oot brought within three years from the time when 
appellants Nos. 1 and 2 attained majority. 


IX) 14 I. A. 187. 12) 14 B.L.R. 187. (3) U B. 697. 

(4) 12 B. 101. (6) P. J. (1891), p. 18. (6) P.J. (1891). p. 103. 
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1895 Id second appesiU it contended before us that appellants Nos. 1 

Peb. 14. and 2, not being parties to the former suit, could not be estopped by the 

decision in that suit, as appellant No. 4 did not, and as mother could not, 
Appel- -under Mahomedan law, represent appellants Nos. 1 and 2, and further 

LATE the suit was not barred, as sixty years’ limitation applied to the redemption 

Civil, suit. 

As regards the first point, the Courts were no doubt at one time 

20 B. 338. inclined to hold, especially in the case of a joint Hindu family governed 

by the Mitakshara law, that only the light, title and interest of a father 
or other manager passed to the purchaser at a sale in execution of a decree 
aeainst him, and that the interest of his sons or co-sharers, not parties to 
the record, remained unaffected. In the leading case on the subject — 
Deendyal v. Jugdeep Narain (1) — their Lordships of ther Privy Council, 
following two earlier rulings — Nugendar Chtinder v. Kaminee (2) and Baijun 
V. Brij Bhookun ( 3 ) — appear to have ruled not only that the interest of a 
son, who was not a party to the suit against his father, did not pass to 
the auction-purchaser at the execution sale, but that the question of legal 
necessity could not be inquired into in the son’s suit, and that the son 
was entitled to recover possession of the property, subject to the auction- 
purchaser’s right to demand partition in a separate proceeding. This 
ruling in DeendyaVs case governed the decisions in Jatha Naik v. Venktapa 
(4); Maruii v. Lilachand{b)\ A koba v. Sakharam{6); Lakshman v. Kashinath 
( 7 ) ; and was extended by these decisions to mortgage suits, which do not 
appear to have [ 343 ] been contemplated in DeendyaVs case. In Assamathem 
V. Roy LutchmeepiU (8) the same principle was applied to Mahomedan 
claimants. A sister, who was not made a party to the record, was held 
not bound by a mortgage decree and an execution sale to which other 
heirs of her deceased father were parties. The facts of that case closely 
resemble those in the present dispute, and if the view therein upheld was 
accepted as still authoritative, the appellants Nos. 1 and 2 in the present 
case would be certainly entitled to succeed. 

The authority of the cases noted above, however, has been consider- 
ably shaken by subsequent decisions. Their Lordships of the Privy 
Council had indeed in Girdharee Lall v. Kantoo Lall (9) following an 
earlier ruling {Hunoomanpcrsaudv. Mussamut BahooeeilO) held that the in- 
terest of the SOD, who was alive, and not a party to the suit, would pass 
to a purchaser in an execution sale of the right, title and interest of the 
father under certain circumstances where the whole property was put up to 
sale hy order of the Court. This view was more explicitly laid down by 
Sir Barnes Peacock in what has been since regarded as the leading case on 
the subject — Ishan Ghunder v. Buksh AH (11). Sir Barnes Peacock decided 
that if the debt for which the property is sold is not the widow’s but her 
husband’s debt, and the properly sold also belongs to the husband, the 
widow, though a party to the record, must be held to have been sued 
in her representative cbaracler (as representing her husband’s estate), and 
the proceedings against her as such representative would be effectual 
against the estate, notwithstanding that the son, who in that case brought 
his suit to set aside the sale, was not a party to the suit. This decision 
was re-affirmed in many subsequent decisions by the Calcutta High Court 

— H akeem Beheev. Khajah Gowhur Ali{\^) Bursid Narain^. Eonootnan 

(1) 4 I. A. 247. (2)nM. I. A. 241. {3> 2 1. A. 276. 

(4) 5 B. 14. (5) 6 B. 564. (6) 9 B. 429. 

.iZ! ^ 1^2 (F.B.) (9) u B.L R. 167. 

(10) 6 M, I. A. 393. (11) 1 Marsh. 614. {12)5Wym. 27. 
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Sakay (l) ; Baboojan Jha v. Byjnath Dutt Jha (2); Sham Goomar v. Jiittun 
Bibee (3) ; Lalla Seeta Ram v. ^344] Ram Bnksh (4); Sotish Ghunder v. Nil 
Comivl (5) : Jotendro Mohun v. Jogul Kishore (6). In The General Manager 
of the Raj Durbhunga v. Maharajah Goomar Rama^jut Singh (7) fcheir 
Lordships of the Privy Council affirmed fcho correctness of the principle 
laid down in Isha7i Ghunder Miiler v. Buksh Ali Soudagar (8). The same 
point was similarly decided by their Lordships in Bissessur Ball v. 
Maharajah Luchmessur (9). 

In Mzissamut Nanomi v. Modun Mohun (lO) their Lordships of the 
Privy Council held that the decision in DecndyaVs case did not bind them 
to hold that only the interest of the judgment-debtor, party to the record, 
passed by the auction sale to the purchaser. The last case on the 
subject is the decision of the Privy Council in Daulat Ra^n v. Meher 
Ghand (11) ; see also Bhagbut v. Girja Koer (12). The decision in Daiilat 
Ram’s case was expressly relied upon by Sir C. Sargent, C. J-. and Candy, 
J., in Vishnu v. Venkatrao (13) where it was held that if the entire equity 
of redemption was found to have bsen sold to the auction-purchaser 
the interest of the plaintiff in that suit (one of five brothers who was not 
a party to the record in the execution nroceeding), would pas?. This 
same doctrine was again affirmed in Jairam v. Joma (14) and 
V. Jairam fl5) ; and in this last case, their Lordships (Birdwood 
Jardioe, JJ.) expressly overruled the decisions in Maruti v. Lilachand (16) 
and Lakshman v. Kashinath (17) noticed before. It may. tberefpre, be now 
regarded ae settled law that when, in a mortgage suit, the debt is due from 
the father, and after bis death the property is brought to sale in execution 
of a decree against the widow or some of the heirs of the mortgagor, and 
the whole property is sold, then the heirs not brought on the record 
cannot be permitted to raise the objection that they were not bound by 
the sale simply because they were not parties to the record. 

[3453 It is, however, contended that this ruling is based on the 
peculiar constitution of a Hindu joint family, and that the analogy does 
not hold good in the case of Mahomedans. There is, however, no 
foundation for such a contention. One of the eases noted above related 
to Mahomedans, and the same principle was made applicable to them 
Assamathem v, Roy Lutchmeeput (18) also Uukeem Bebee v. Khajah Goiohur 
Ali (19). In Assamathem v. Roy Lutchmecput (18), this point was expressly 
considered by the Full Bench, and both the Chief Justice and Markby, J., 
held that the Mabomedan law is, if possible, more strict in its recognition 
of the obligation to pay debts. The succession is of the kind known as 
universal, and any one of the heirs of a deceased person stands as litigant 
on behalf of all the others with respect to anything due by the estate 
of the deceased. The creditor can seek his relief ogainst one of several 
heirs in a case when all the effects are in the hands of that heir. If, 
as in the present case, the property was in the hands of the widow, 
appellant No. 4, that heir could be sued by the creditor as representing 
the entire estate, and a decree obtained against her would be binding 
against the other heirs. This view was given effect to by this Court in 
Khurshethihi v, Keso (20), where it was held that the daughter of the 
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deceased Mobomedan was bound by the sale in execution of a decree 
obtained against the son whose name appeared on the record. The 
present case is on all fours with this case. If possible, tbe present 
respondent’s claim is stronger, as the property sold was mortgaged with 
respoDJient No. 1. 

On a careful consideration of all these authorities, we have come to 
the conclusion that the decree passed in 1864, giving effect to the gahan 
lahan clause, bound the appellants Nos. 1 and 2 equally with appellants 
Nos. 3 and 4. The rights of a decree-holder who obtains possession as 
owner are, if possible, stronger than the c5ase of execution purchasers, for 
there can be no room for doubt here that tbe whole property passed into 
respondent No. I’s possession under the forfeiture clause of the bond. 

[346] It was, indeed, urged by appellant’s pleader that appellant 
No, 4 could not act as guardian of appellants Nos. 1 and 2, as she was their 
mother, and our attention was drawn to Sita Ram v. Amir Begam (1) and 
Baba v. Shivappa (2). The point thus urged does not appear to arise in 
the present case. The widow and the son represented the estate, and it 
was immaterial whether the widow could or could not act as guardian. It 
may also be noted tbit, under Mahomedan law, the sons make the 
daughters residuary heirs only, and it is easy to understand the reason 
why the minor daughters were passed over by the creditor who brought 
the son s name on the record. We accordingly conbrm the decree of the 
lower Court, and reject the appeal with costs on appellants. 

JaRDiNE, J. — I concur. It has been admitted by tbe pleader for 
the appellants that the whole property had been mortgaged and was liable 
for the debt, and passed under the decree. If, then, the appellants were 
members of a Hindu family governed by tbe Mitakshara law, there would 
be no dififieulty in upholding the decision of the Distriob Judge on the 
strength of Hari v. Jairam (3) and the judgments of the Privy Council 
there expounded. The present case is one of a Mahomedan family, to 
which in Khursheihibi v. Keso (4) similar principles were applied. I 
follow that authority. 


Decree confirmed. 


20 B. 346. 

APPELLATE CIVIL. 

Before Sir Charles Saagent^ Kt.t Chief Justice^ and Mr, Justice Fulton, 


Krishnaji and others {Original Plaintiffs), Appellants v. 
Maheshvar Lakshman Gondhalekar {Original Defendant No, 1), 

Respondent* [14th February, 1895.] 

Mortgage -^Agreement in a subsequent deed to vosivone redemvtxon until paumeni of 
another debt— Agreement valid. 


[347] An agreement contained in a deed executed for a fresh consideration 
subsequent to a mortgage-deed to postpone redemption of the mortgage until the 
payment of another debt which has not been made a charge on the land, is valid, 

[R,, 11 Bom.KR. 318 (327) ; 9 C.W.N. 789 ; 8 0.0. 132 (136, 138) : D., 28 B. 349«6 
Bom.L.R. 313. J 


(1) 8 A. 324. 
(3) 14 B. 697. 


* Second Appeal No. 277 of 1893. 

(2) P. J. (1895). 25 ; ante 20 B. 199. 
(4) 12 B. 101. 
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This was a second appeal from the decision of T. Walker, Assistant 
Judge of Ratnagiri, amending the decree of Rao Saheb R. B. Chitale, 

Subordinate Judge of Dapoli. 

Suit for redemption. The plaintiff sued to redeem a mortgage. Ihe 
defendants contended that the plaintiffs were not entitled to redeem with- 
out also paying off certain money debts secured by bonds which ^they 
alleged) were by the terms of the bonds to be paid off before the mortgage 

was redeemed. 

The lower Court passed a decree for redemption on payment of the 
bonds as well as of the sum due upon the mortgage. 

The plaintiffs appealed to the High Court. -r i 

Vasudeo R. Joglekar, for the appellants (plaintiffs).— The Judge was 

wrong in bolding that we could not redeem the mortgage before the 
amount of the money bonds was paid. The decree passed by the Judge 
has clogged the eouity of redemption. Supposing that the amount of 
the money bonds was a charge on the land, still as the suit was filed after 
the expiration of twelve years from the dates of the bonds, the claim for 

the amount is time-barred — Narayan v. Raoji (IK ^ 

[Sargent. C. J.. referred to Yashvani v. Vithoha {2).j 
Ganesh K. Deshamukh, for the respondent (defendant.^—We rely on 
Eari Mahadaji v. Balambhat (3) ; Sundar Malharw, Bapun Shndhar 

JUDGMENT. 

Sargent, C.J.— Having regard to the decision in Ya&hvant Shenvi 
V. VithobaSheti (2) affirming the vaiidity of an agreement embodied in a 
mortgage-deed to postpone redemption of the mortgage until payment ot 
another debt which had not been made a charge on the land, are 
unable to hold that a similar agreement contained in a subsequent deed 

executed for a fresh consideration is invalid. 

We, therefore, confirm the decree with costs. 

Decree confirmed. 


20 6.348. 

[348] CRIMINAL REVISION. 

Before Mr. Justice Jar dine and Mr. Justice Ranade. 


Queen-Empress v. Dhan.tibhai Edulji.* 

[21st February, 1895.) 

Police AcHXJII of 1856), s. 35, cL l^FrauduUnt possession of 

reasonably suspected of being stolen-Dutu of the prosecuUon to prove to the salxsfac- 
Hon of the Court that there exist reasonable grou7ids of suspicion Ooua probandi. 

A person cannot be called on to account for his posBeesion of property under 
B. 36, ol. (1) cl the Police Act, XIII of 1856, unlees there le evidence which eatie- 
flee, not the police officer, but the Court, alter judicial consideratioo, that such 
property ‘*m»y be reasonably euspeoted of being stolen of fraudulently obtained. 

This was an application under a. 435 of the Code of Criminal 
Procedure (Act X of 1882) for the exercise of the High Court’s criminal 

revisionai jurisdiotion. . , . , • lu t> • . 

The accused was a carpenter employed by merchants in the Princes 

Dock to open oases of liquor. 


• Criminal Reviaion, No. 25 ol 1895. 

(1) P.J. 11884), p. 254, 12) I2 B. 231. (3) 9 B. 233. 
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He was charged under s. 35 of Act XITI of 1856 (l) with having in 

his possession certain articles, (viz., two bottles of beer, some rectified spirit, 

Criminal ^ tumblers, and a quantity of figs and walnuts) reasonably 

Eevision ?/ stolen or fraudulently obtained, and failing to account 

‘ satisfactorily how be came by the same. 

The accused was tried summarily on the above charge : the only 
evidence tendered for the prosecution was that of the shed supervisor 
in the Prince’s and Victoria Docks, who said that, in consequence 
of certain information ho bad received, he called the police, who examined 
the accused s box. and found the above articles of which the accused 
could not give any satisfactory account. 

The Chief Presidency Magistrate convicted the accused and sentenced 
him to one month’s rigorous imprisonment 

TT- , Against this conviction and sentence the accused applied to the 

High Court under its revisional jurisdiction. 

Q (with him J. D. Neemuchwalla), for the accused. — 

baetion 35 cl. 1 of Act XIII of 1856 is based on 2 and 3 Vic., c. 71, s. 24. 
lb 13 copied word for word from the English Act. as appears from the 
Proceedings of the Legislative Council of India, Vol. 2, p. 258. As to the 
onstruebion of this clause, I have nob been able to find any reported 
decision either under the Indian Act or under the English Statute. The 
meaning of the clause appears to be that the accused cannot be called upon 
fr. ^ property in his possession until the prosecution prove 

ftiTjn ^ Court that there are reasonable grounds for 

uspecUng that the property is stolen, or fraudulently obtained. There is 
nonsuch proof offered in the present case. The conviction is, therefore. 

There was no appearance for the Crown. 

JUDGMENT. 

J.— An important question of construction arises in this 
tbe meaning of s. 35, cl. 1 of Act XIII of 1856. which is as 

fKinrt u* u possession, or conveys in anymanner.any- 

nKfof *'®®so°ablv suspected of being stolen or fraudulently 

account satisfactorily how he came by the 
me, e liable to a penalty not exceeding one hundred rupees or toimpri- 
onment. with or without hard labour, for any term not exceeding three 
months. These words are taken from 2 and 3 Vic., c. 71. s. 24, as appears 
T ? ^o^Parison and from the discussion in the Legislative Council of 
n la. Ihe assiduity of Mr. Macnherson, who appears for the accused, 
as tailed to discover any case dealing with the construction of the clause 
either in the Indian Act or the Act of Parliament, or of the similar clause 
in the English Statute about naval stores. We have, therefore, to 
construe the words by principle without the help of direct authority. It 
neing a penal enactment which shifts the burden of proof of innocence 
at a certain point on to the accused, it has to be construed strictly. We 
^ opinion that, before the accused can be called on to account 
® property, there must be evidence amounting to proof to the 
satisfaction , not of th e [350] police officer or witness, but of the Court. 

cl. (f, Act XIII of 1856, provides aa follows “Whoever has id his. 

manner, anything which may be reasonably suapected of 
*1" fraudulenfclv obtained, Hhali. if he fails to account satisfaotorily how ho 

^ penalty not exceeding R?. 100, or to imprisonment* 
with or without hard labour, for any term not exoeedin| 3 mon^s." 
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that the accused possessed or conveyed a thing of which this may 
be predicated — we mean after judicial consideration by the Court 
viz., that the thing "may be reasonably suspected of being stolen or fraudu- 
lently obtained." This phrase is used as an adjective ; and unless it applies, 
accused ought not to be called upon to account nor to be convicted. The 
phrase is different to that used about the information on which the police 
may under a. 93 proceed to search — "reasonable cause for suspecting, &c. 
The words in both sections imply reasonable grounds lor suspecting that 
there has been a theft or fraud. 

In the present case no evidence was given that any theft of articles of 
the sort found with the accused bad taken place at the docks ; nor that 
the accused bad been seen under any circumstances of suspicion near the 
place where the merchants keep such things : or had concealed the things 
found with him, or that they were articles of a sort so unique or strange 
or precious as might raise reasonable suspicion of bis honesty. We are of 
opinion that the case of Reg. v. Spencer (1), though more apposite to the 
words of s, 95, is in accordance with our view. There the words in 25 and 
26 Vie., c. 114, s. 2, “good cause to suspect” used as regards the powers 
of the police to search poachers are interpreted. Baron Martin said : Good 
cause to suspect means a reasonable ground of suspicion upon which a 
reasonable man may act." That case makes it doubtful whether in the 
one now before us the police were justified in making the search. The 
ground of suspicion is not disclosed in the evidence. 

The Court, therefore, sets aside the conviction and sentence. 


189S 
Feb. 21, 

Criminal 

Revision. 

20 B. 848. 


20 B. 351 (F.B ). 

[351] FULL BENCH— APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, Mr, Justice Jardine, 

and Mr. Justice Candy. 

Ramchandra Scbbao (Original Defendant), Applicant Ravji 
BIN VlTHU PaRIT (Original PlainUd). Opponent.'^' 

[4th March, 1895.1 

Execution — Decree — Decree for po^sessicn— Execution of decree— Dispofisessicyi of a third 
person not a party inexecutitn— Possessory suit bv third verson, against decree hold'V 
— Cause of Qftion — Momlaidar'e Act (Bom. Act III ot Jurisdiction of Mam- 

latdar — Civil Procedure Code (Act XIV of 1682), $s. 263 and 332. 

Where in execution of a decree a person not a party to tb© suit is dispossessed, 
his dispossession does not give him a cause ol action within the jurisdiction of the 
Mamlatdar. Section 332 of the Civil Procedure Code (Act XIV of 1882) applies. 

The delivery of po9Pe.sflion under B. 263 of the Civil Procedure Code contem- 
plates the deoree*bolder being placed in actual possession by possibly diepossessing, 
in the eye of law. a third person wbo is not affected by the decree. The mere 
formal delivery of poBseBeioD cannot of iteelf effect such disposeession unless the 
deprivation of possession be complete as a fact, a conclusion which the Court bae 
to form on the whole of the evidence. It does not make any diflerence if such 
a decree ie in a partition suit. 

[R , 21 B. 98 (lOl); 27 M. 262 (268. 269) ; D.. 16 C.P.L R. 107 (110) ; D. & N.P., 24 
B. 397 (399).] 

This was au application under the High Court’s extraordinary 
jurisdiction (s. 622 of the Civil Procedure Code, Act XIV of 1882) against 

* Application No. 60 of 1694 under the extraordinary jurisdiction, 

(1) B P. and P. 857. 
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the decision of Rao Saheb K. B. Bhide, Mamlatdar of Chikodi in the 
Belgaum District. 

The applicant Ramchandra Subrao obtained a Civil Court’s decree 
against Ramchandra Shripat and another for partition of certain lands and 
recovery of possession of a third share therein, and in execution of that 
decree recovered possession through the Collector of Belgaum. 

The opponent Ravji bin Vithu Parit then brought a possessory suit 
against the applicant in the Mamlatdar’s Court, alleging that he had been 
in possession and enjoyment of the lands for many years, and that the 
applicant (defendant) Ramchandra wrongfully obstructed his enjoyment 
thereof. He prayed for the removal of the obstruction. 

[352] The Mamlatdar finding, on the evidence, that the opponent 
(plaintiff) had been in actual enjoyment of the lands, and was not present 
when possession was given to the applicant (defendant), awarded the claim 
and passed a decree for the plaintiff. 


The applicant thereupon applied to the High Court under its extra- 
ordinary jurisdiction, and obtained a rule nisi calling on the opponent Ravji 
to show cause why the Mamlatdar’s decree should not be set aside. 

Balaji A. Bhagvat appeared for the applicant (defendant) in support 
of the rule. 

Manekshah J. Taleyarkhan appeared for the opponent (plaintiff) to 
show cause. 

The case came on for argument before a Division Bench composed of 
Bayley, Acting G. J., and Fulton, J., who referred the point involved in 
the case to a Full Bench with the following remarks i — 

Entertaining some doubt whether in this case we ought to 
follow the decision in Ramaji Govind v. Yaswada (l) we refer to a Full 
Bench the following questions which appear to arise in this application : — 

Whether a delivery of possession in execution of a decree for partition 

has the effect of dispossessing a third person not a party to the suit who 

was previously in possession and was not present when the delivery took 
place ? 

If so, whether such dispossession constitutes a cause of action under 
the Mamlatdars’ Act ? 

Attention is called to the decisions in Gulabbhai v. Jinabhai (2) and 
Vinayak v. Jankibai (3). 

The point was argued before a Full Bench consisting of Sargent, 0. J. 
and Jardine and Candy, JJ. 

Balaji A. Bhagvat, for the applicant (defendant). — Where a party is 
dispossessed in execution of a decree of a Civil Court, [353] a Mamlatdar 
has no jurisdiction to entertain a possessory suit filed by that party. 
Even when a decree-holder is put in formal possession of the property, the 
mmedy of the person in actual possession is under the Civil Procedure 
Code and not in the Mamlatdar’s Court. The fact that the person 
dispossessed in execution of a Civil Court’s decree was not present at the 
time of the delivery of possession is imma'erial — s. 332 of the Civil Proce- 
dure Code ; Raviaji Govind v. Yaswada (1). 

Manekshah J Taleyarkhan, for the opponent. — We had nothing to 
do with the Civil Court’s decree, as we were not a party to that decree. 


(1) P J, (1878), p.;56. 


(2) 13 B. 213. 
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We had been for a long fcime in possession of the land. Our possession 
was legal, and it was wrong to deprive us of our possession in our absence 
by proofledings of which we had no notice and with which we were in no 
way connected. 

JUDGMENT. 

The judgment of the Full Bench was delivered by 

Sakgent, C.J. — The delivery of possession, which is directed to 
be given by s. 263 of the Civil Procedure Code, contemplates the decree- 
holder being placed in actual possession, and the language of s. 332 
of the Civil Procedure Code shows that the possibility is assumed that in 
effecting such delivery a third person may become dispossessed, by which 
must be understood that such a state of t hings may have occurred as would 
amount to bis dispossession in the eye of law, or what is sometimes called 
juridical dispossession. The mere formal delivery of possession, which 
consists in the reading by the officers on the land of the order for putting 
the decree-holder in possession, and taking a receipt from him, cannot of 
itself effect such dispossession. Whether what occurs on the occasion of 
giving such formal delivery has that effect, is a Question of law and fact , 
but it is clear, we think, on the authorities, that there is no dispossession 
in the eye of the law, unless the deprivation of possession is complete as 
a fact, a conclusion which the Court has to form on the whole of the 
evidence — see Lindley’s Jurisprudence, p. cxxiii —although what may 
occur may amount to a disturbance or obstruction of possession. 

[3S4] Again, he who occupies land in the absence of the possessor 
does nob, according to Savigny,“ at the moment acquire juridical pos- 
session Savigny, p. 261. In other words, it must be followed up by 
other acts of possession of which the third party has notice. This would 
seem to afford the only possible answer to the abstract question referred 
to us ; for as regards a third person — assuming, as we do, that he was not 
affected by the decree — it cannot matter that the decree was in a partition 
suit. In Ramaji Govind v. Yaswada (1) ibis quite possible that the Court 
considered that the third person was present and did not obstruct. 

With respect to the second question, we are of opinion that, in the 
case of dispossession of a third party in execution of a decree, a. 332 of 
the Code of Civil Procedure applies, and that it does not constitute a cause 
of action within the jurisdiction of the Mamlatdar. 


1893 

Mabch 4. 
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Bench. 

20 B. 351 


(1) P.J. (1878), p. 66. 
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FULL BENCH— APPELLATE CIVIL. 

Before Sir Charles Sargeyit, Ri., Chief Justice, Mr, Justice Jardine 

and Mr. Justice Candy. 


Venkaji Krishna Nadkarni and others (Original Plaintiffs), 
Appellants v. Lakshman Devji Kandar (Original Defendant No. 1), 

Respondent.* [12th March, 1895.] 

Landlord and {e*x(xni--l^oiice tc quit — Land Rtventie- Code (Bom. Act Fo/ 1879), s. 84t 
— Transfer of Property Act {IV of 1882), ss lllaiid 117 — Annual tenancy— Denial 
of lessor's title prior to suit— Sufficient cause to enable lessor to recover possession 
without notice to quit— Landlora's light of forfeiture. 

In cases not falling under's. 117 of the Transfer of Property Act (IV of 1882), 
a denial of the lessor's iit>ld prior to suit is, notwithstanding s. 81 of the 
[335] Land Beveuue Code (Bom. Act V of 1879), a sufficient cause of action to 
enable the lessor to recover possession without notice to quit. 

The object of s. 84 of the Land Revenue Code is to define the nature of con- 
tract of tenancy, but the landlord’s right of forfeiture arising from denial of his 
title is no part of the contract of tenancy, but is a right which the law implies 
in all cases from the relationship of landlord and tenant. If the Legislature had 
intended to exclude the right of forfeiture in cases of annual tenancies, there 
would have been express provision to that cfiect, 

[F., 24 B. 426 (434) ; R-. 2 C.L.J. 339 = 9 C-W.N. 928 (933).] 

Second appeal from the decision of Eao Bahadur Kashinafch Bal- 
krisbna Marathe, First Class Subordinate Judge of Batnagiri with Appellate 
Powers, reversing the decree of Kao Saheb S. M. Karaodikar, Second 
Class Subordinate Judge of Devgad. 

Suit by the plaintiffs to recover possession with mesne profits of 
oertaio land leased to defendant No. 1 and for the removal of a cattle- 
shed erected by him. The plaintiff based his claim on a rent-note of 1887 
executed by defendant No. 1 as principal and defendant No. 2 as surety, or 
in the alternative on his general title. 

The Subordinate Judge passed a decree for the plaintiff, bolding 
defendant No. 1 was an ordinary yearly tenant of the plaintiff under 
Bombay Act I of 1880, s. 8. 

Defendant No. 1 appealed and at the bearing of the appeal contended 
that the plaintiff had given him no notice to quit, and that without such 
notice he could not be ejected. 

The plaintiff on the other baud alleged that in a previous suit brought 
by him against the defendant he (the defendant) had denied Lis title, and 
that, therefore, notice was not necessary. 

Tbe appellate Court reversed the decree and dismissed the suit, holding 
that the plaintiffs were not entitled to eject the defendant without giving 
him notice bo quit. The following is an extract from the judgment : — ■ 

" My finding on the said issue (namely, Is the plaintiff entitled to eject 
the defendant without giving him notice to quit?) is in the negative; for, 

• Second Appeal No. 883 of 1892. 

t Section 84 of the Land Revenue Code (Bom. Act V of 1879) ; — 

“84. An annual tenancy shall, in the absence of proof to the contrary, be pw- 
sumed to run from tbe end of one cultivating season to the end of the next. The 
cultivating season may be presumed to end on the 3l8t March. 

“ An annual tenancy shall require for its termination a notice given in writing by 
the landlord . . .at least three months befoie the end of the year of tenancy, at th® 

end of which it is intimated that the tenancy is to cease. Such notice in®y 
focm of scb. E, or to tbo like effect.'* 
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under s. 8^ of tbe Revenue Code (Bom. Acb V of 1879), every landlord can 
turn out his tenant only upon giving him a formal notice in time. The 
plaintiff-respondent’s pleader urges that the defendant denied his title 
in tbe written statement filed in the suic which he withdrew with 
permission to bring the present suit. The pleader files a copy of tbe written 
statement (vide Ex. 11 of the appeal record). I do not think that the 
former written statement or tbe written statement filed in the present suit 
contains any disclaimer of the plaintiff’s title to sue for rent. Tbe 
[366] defendant admits that he has been paying an amount of rent to 
meet the dasta or assessment, and the defendant admits that, as mortgagee, 
at least of the kboti, the plaintiff is entitled to receive some rent. The 
defendant doubtless denies the plaintiff’s absolute ownership and 
possession, but be concedes to tbe plaintiff being mortgage-owner of tbe 
kboti, and thus entitled to treat the defendant as his kboti tenant. The 
tenant-defendant is, therefore, entitled to a notice before he can be ousted. 
The plaintiff’s former suit and the present are, however, a continuation 
of the same suit, and if a disclaimer is entered at any stage of the suit, 
the plaintiff cannot plead the non-necessity of a formal notice to quit 
according to the ruling in I. L. R., 15 Bom. 407.” 

The following is the translation of tbe defendant’s written statement 
in the previous suit referred to in the above extract : — 

“ Written statement of Lakshman Devji Kandar, defendant No. 1, is 
as follows : — 

” 1. The thikan (plot) mentioned in the plaint does not belong 
to the plaintiff by right of ownership, nor is it under his vahavat, nor did 
I pass to the plaintiff the kabulayat referred to in the plaint, and there was 
no reason for me to give ir* in writing. As there is disagreement 
between plaintiffs and us, the plaintiffs with the aid of persons acting in 
collusion with them and their debtors fabricated tbe said kabulayat with 
tbe intention of taking away my property. 

“ 2. The village of Mauje Bavsi is a vatan khoti village belonging 
to us and other bhaubands ; and out of tbe said village, the plot 
in dispute belongs to us by right of khasgi (private) ownership,' and tbe 
possession thereof has been with us by right of ownership from tbe time 
of our ancestors. 

” 3. Tbe khoti right in connection with our village has gone to the 
plaintiffs by mortgage from the ancestors of us and other bhaubands, and 
they have been carrying on the vahivat of the khoti as such (i.6., 
mortgagees). Therefore we have paid to the plaintiffs every year 0 — 3^, 
three maunda and three quarters of paddy and rupee one in cash as 
assessment of tbe land in dispute. Accordingly we offered the amount 
of assessment for the year in dispute, but the plaintiffs did not take it. I 
am willing to pay the same to the plaintiffs. 

”4. As I am not a private tenant of the plaintiffs, I am not liable 
to pay them the amount of khand or income, and no statement made in 
tbe plaint is true. 

” 5. Tbe suit filed by the plaintiffs without ground may be rejected 
and my costs awarded from them." 

The plaintiff preferred a second appeal. 

Manekshah J. Taleyarkhan appeared for the appellants (plaintiffs). 

Nagindas T. Marphaiia appeared for the respondent (defendant 
No. I). 
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JUDGMENT. 


The second appeal came on for hearing before Bayley, Acting 0. J., 
and Fulton, J., and the following judgment referring the case to a Full 
Bench was delivered by 

[ 357 J Fulton, J. — In this case the plaintiffs sued to recover 
possession of land leased to the defendant under a rent-note and for rent 
and mesne profits. The Second Class Subordinate Judge, while holding 
that the rent-note was not proved, awarded the claim on the ground that 
the defendant was an ordinary or yearly tenant within the meaning of 
s. 8 of Bombay Act I of 1880. On appeal, the First Class Subordinate 
Judge, A. P reversed the decree for want of the notice, which, under 
s. 84 of the Land Revenue Code, was required to terminate the tenancy. 
The plaintiffs have now appealed ; and on their behalf Mr. Manekshah 
has urged that no notice was necessary, as previous to the institution of 
the suit the tenant had disclaimed the landlord’s title. The question then 
arises, whether there has been a legal termination of the tenancy. 

The 84ch section of the Land Revenue Code (Act V of 1879) is as 
follows : — 


" An annual tenancy shall in the absence of proof to the contrary be 
presum^ to run from the end of one cultivating season to the end of the 
next. The cultivating season may be presumed to end on the Slab 


An annual tenancy shall require for its termination a notice given 
m writing by the landlord to the tenant or by the tenant to the landlord 
at least three months before the end of the year of tenancy at the end of 
which it 13 intimated that the tenancy is to cease. Such notice may be 
in the form of sch. E or to the like effect.” 

t observed that unlike the corresponding provisions of s, 106 

of the Transfer of Property Act (IV of 1882). which declare a tenancy 
from year to year to be terminable” by notice without excluding 
the operation of the other modes of termination recited in s 111, 
8. 84 of the Land Revenue Code enacts that an annual tenancy shall 
require a notice for its termination, and thus uses language which 
seems o preclude the suggestion that it can be terminated otherwise. 
Mr. Manekshah endeavoured to distinguish between the termination 
of a tenancy and its forfeioure ; bub we are unable to see how it can be 
held that any proceeding which brings to an end the relationship [358] of 
landlord and tenant does nob involve a ” termination ” of the tenancy. The 
pbraseqlogy s* 111 of the Transfer of Property Act, and the remarks in 
^ 9 of chap, VIII of Woodfall’s Treatise on the Law of Landlord and 
ienant, show that where the doctrine of forfeiture prevails, a disclaimer of 
title is treated as determining the tenancy at the election of the landlord. 

Consequently, as the law of this Presidency provides that an annual 
tenancy shall require a written notice for its termination, it seems at least 
doubtful whether such a tenancy can be terminated in any other way. 
unless there has been an agreement between the parties (as in the ease of 
Lcti'on^^^*^ accepted by the landlord) to waive the requirements of the 

*^owever, that apart from the section the decisions 
Of this Uourt showed that a tenancy can be terminated in conseqaeooe of a 
disclaimer of title prior to suit. Tne subject is very fully discussed in Vithu v. 
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Dhondiil), in which the learned Judges, dissenting from v. FjsA?ja- 
nath (2), held that a plaintiff seeking to dispossess an annual tenant ihuat 
allege a cause of action prior to suit and could not rely on a subsequent 
disclaimer, and doubted whether the setting up of a permanent tenancy 
was such a disclaimer as would work a forfeiture. In Krishna v. Ladv. (3) 
Sargent, O.J. and Telang, J., said : “ We agree in the opinion expressed by 
the Court in Vithu v. Dhondi that the setting up by the defendant of a 
permanent lease does not constitute such a denial of title as to relieve the 
owner from giving notice to the tenant.” The question, however, still re- 
mains, whether by a denial of title prior to tbe suit there can be a 
termination, in this Presidency, of an annual tenancy of an agricultural 
holding. Ko decision expressly on the point bas been cited to us, and. apart 
from tbe cases, of which Baba v. Vishwanath is the type, in which the 
defendant in his written statement denied the annual tenancy, and was, 
therefore, held to have waived his claim to notice, we have not been 
able to find any case in which an annual tenant has been ejected on tbe 
[339] ground that he had denied bis landlord’s title prior to the institution 
of tbe suit. Gopalrao V. Kishor {4:) perhaps be relied on ; but it is 

not clear whether tbe decision that tbe plaintiff was under no obligation to 
prove notice was based on the defendant’s plea or on the fact of bis previ- 
ous denial of title. It must, however, be conceded that in Vithu v. Dhondi, 
Raghunath v. Kika (5) and Krishna v. Ladu it appears to have been 
assumed that an express disclaimer of the landlord’s title by the tenant 
prior to suit would operate as a forfeiture ; but it is to be observed that the 
wording of s. 84 was not discussed. 

Under these circumstances it seems, having regard to the uncertain 
state of the law in India about forfeiture as shown by the conflicting nature 
of the decisions noticed in Purshotum v. Dattatraya (6) and further illus- 
trated in Vithu v. Dhondi and subsequent cases, desirable to refer to a 
Full Bench tbe question now under consideration. On tbe one hand, 
there has been a considerable expression of opinion that under certain 
circumstances a disclaimer may work a forfeiture of an annual tenancy, 
and on the other there are the terms of s. 84, which may have been 
intended to place the relationship of landlord and tenant on a secure basis 
and to prevent unnecessary litigation by removing all uncertainty as to 
the method by which it may be terminated. The corresponding provisions 
of 8. 43 of Bombay Act I of 1865 were differently worded. 

In case it be held that a disclaimer of title may operate as a forfeiture 
of an annual tenancy, tbe further question will arise whether Bx. 11, on 
wbioh Mr. Maneksbah relies, contains such a disclaimer. On this point 
the recent decision that the mere setting up of a permanent tenancy is not 
such a denial of title as to relieve the owner from giving notice to the 
tenant (which seems to show that in this respect Vivian v. Moat (7) cannot 
safely be followed in India) leaves it uncertain whether such a statement 
as is recorded in Ex. 11 can be looked upon as sufficient to justify the 
landlord in determining tbe tenancy without notice. 

[360] The questions to be referred are : — 

(1) Whether io this Presidency a disclaimer of the lessor's title by 
tbe annual tenant of a bolding to which s. 84 of the Land Bevenue Code 
(Bom. Act V of 1879) applies, is, if made prior to suit, a sufficient cause 
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of action to enable the lessor bo recover possession without proof of notice- 
to quit ? 

(2) If so, whether the statements contained in Ex. 11 constitute a. 
disclaimer of title ? 

If these questions are decided in favour of the plaintiffs, the appeal 
will have to be remanded on the other points raised in it ; and in any case 
it will have to go back for decision as to the plaintiffs’ right to recover rent- 
for the years in dispute. This point appears to have been overlooked in 
the lower appellate Court. It was also passed over in the memorandum 
of second appeal ; but as Mr. Maneksbah has explained that the omission 
was due to oversight, we have allowed him to raise it in argument. 

The reference was argued before a Full Bench composed of Sargent^ 
O.J., and Jardine and Candy, JJ. 

Manekshah J. Taleyarkhan, for the appellants (plaintiffs). — The 
defendant did not admit bis tenancy but set up bis title as absolute owner. 
He denied our title before the suit. He thus waived his right to notice to 
quit — Vithu v. Dhondi(l)\ Jamsedji v. Lakshmiram (2); Vivian v. Moat(Z), 
There are various modes of terminating a tenancy, and a notice to quit is- 
only one of those modes — Woodfall on Landlord and Tenant, Chap. VIII. 

Nagindas T. Marphatia, for the respondent (defendant No, 1). — The 
Judge bas found that there was no denial on our part of plaintiff’s title. 
Section 84 of the Land Eevenue Code (Bom. Act V of 1879) is applicable 
to the present case, and the tenancy must be put an end to in the way 
mentioned in that section — Vithu v. Dhondi (l). The language of the 
section is imperative, and no tenancy can be determined without notice. 
See also ss. Ill and 117 of Act IV of 1882. 

[361] The next point is whether the defendant's written statement- 
(Ex. 11) amounts to a denial of the plaintiff’s title. We submit that it 
does not. We say in it that we are entitled to bold the land on payment 
of the assessment. Under the Khoti Act (Bom. Act I of 1880) assessment 
is considered as rent. The fact that there is a dispute between the parties- 
does not amount to a denial of the landlord’s title — Krishna v. Ladu (4). 

JUDGMENT. 

The judgment of the Full Bench was delivered by 

Sargent, C. J. — The first question for determination is, whether by 
a denial of the lessor’s title prior to suit there is in this Presidency, having 
regard to s. 84 of the Land Bevenue Code (Act V of 1874), a sufficient 
cause of action to enable the lessor to recover possession without notice 
to quit in the case of an annual tenant to which that section applies. The 
object of s. 84 is to define the nature of the contract creating an annual 
tenancy, which, it is to be remarked, may be for agricultural or other pur- 
poses both as regards the period during which it runs and the landlord’s 
power of determining it. The landlord’s right of forfeiture, however, 
arising from disclaimer of bis title, although it is treated as determining the 
tenancy at his election, is no part of the contract of tenancy, but is a 
right which the law implies in all cases from the relationship of landlord 
and tenant. Had it been the intention of the Legislature to exclude the 
right of forfeiture in the case of all annual tenancies, we should have^ 
expected to find it expressly provided for. 


(1) 16 B. 407. 

(3) 16 Ob. D. 730. 
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Seotion 111 of the Transfer of Property Act (IV of 1882), which gives 
the right of forfeiture, is, in common with all the provisions of Chap. V 
of the Act, declared to be inapplicable by s. 117 of the Act in the case 
of all leases for agricultural purposes, except so far as the Local Govern* 
ment may have otherwise declared. That Act, however, did not become 
the law of this Presidency before .January, 1893, subsegaeot to the 
institution of this suit. In Vithu v. Dhondi (1), which was a case in 
which it was assumed that notice was required by s. 84 of tbe Land 
Revenue Code, it was not conbended that the right of forfeiture had been 
taken away by tbe section. 

[362] We think, therefore, that the first question should be answered 
in the affirmative assuming the case not to be governed by s. 117 of tbe 
Transfer of Property Act. To the second question, viz., whether the 
disclaimer contained in Ex. 11 constituted a disclaimer of title, the only 
answer we can give to it is that it depends upon tbe construction of 
Ex. 11 read in connection with the evidence in the case. 

Tbe Full Bench having sent back the case to tbe Division Bench 
which had made the reference to the Full Bench tor final disposal, the 
following judgment was given: — 

JUDGMENT OP THE DIVISION BENCH. 

The First Class Subordinate Judge A. P. has not found as to tbe 
nature of tbe defendant’s tenure, and it, therefore, is impossible for us, 
having regard to tbe judgment of tbe Full Beach, to determine whether 
the statements in Ex. 11 constitute a disclaimer of title such as to enable 
the plaintiffs to recover possession without notice to quit. 

Under these circumstances we must reverse tbe decree of tbe lower 
appellate Court and remand tbe appeal for a fresh decision on the various 
points which arise, including the question as to the plaintiffs’ right to 
recover rent for the years in dispute. Costs to follow the result. 

Decree reversed and case remanded. 


20 B. 362. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice Jardine, 

and Mr. Justice Fulton. 


Kyte (Petitioner) v. Kyte (Bespondent) and Cooke, Co-respondent.* 

[12tb March. 1895.] 

Bivoree— Husband and toi/e —Indian Divorce Act—lIV of 1869 ) — Jurisdiction of District 
Court — Place of marriage — Afarria^e by petitioner btfore decree of District Court 
confirmed by High Court — Ignorance of law— Damages against co-respondent— 
Practice. 

Under e. 2 of the lodian Divorce Act (IV of 1869) a District Court has jaris- 
diotioD to make a decree for dissolation of marriage upon being satisfied that the 
adultery charged has been committed in India without going into evidence ae to 
the place of tbe marriage of the parties, 

[868] After the District Court had passed a decree for dissolution of marriage, 
but before the oonfiematioo of tbe decree by the High Court, the petitioner, in 
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ignorance of the law, married another woman, but he ceased to cohabit with the 
woman on discovering his mistake. Under the circumstances the High Court 
made the decree absolute, holding that under s. id of the Indian Divorce Act 
(IV of 1869) it had a discretion to do so. 

The decree having awarded damages against the co-respondent, and he not 
having appealed on the question of damages, it was contended that the High 
Court could only deal with that part of the decree which dissolved the marriage, 

Ileldt under the Indian Divorce Act (IV of 1869), that the Court had the fullest 
power to deal with the case according as justice might require, including the 
award of damages by the Court below, 

Raven^croft v. Ravenscroft (1) followed. 

This was a reference by W. H. Crowe, District Judge of Poona, 
submitting for confirmation his decree in suit No. 2 of 1894 under 8, 17 
of the Indian Divorce Act (IV of 1869). 

Suit by the plaintiff for dissolution of his marriage on the ground of 
his wife’s adultery with the co-respondent, or, in the alternative, for 
judicial separation on the ground of desertion. He also claimed damages 
from the co-respondent. 

The respondent did not appear in the lower Court. 

The co-respondent denied the adultery charged. 

The Judge found that the alleged adultery with the co-respondent 
was proved ; that the petitioner was entitled to a decree for dissolution of 
marriage, and that he was entitled to damages to the extent of Bs. 500 
from the co-respondent. The following are extracts from his judgment: — 

" This is a suit brought by petitioner 0, J. Kyte for a dissolution of 
his marriage with K. Kyte on the ground of her adultery with the co- 
respondent T. C. Cooke. The fact of the adultery having been committed 
by the respondent is not disputed. She admits in her deposition that she 
was married on the 9th February, 1891; that she left her husband about 
four months after, that she returned to him subsequently for a few days 
at a time, and finally left him on the 15th October, 1891. She admits 
also that she was delivered of a child in the month of January, 1893, 
in Bombay, She denies that it is the child of the co-respondent, as she 
states other friends visited her and came up to her sitting-room after her 
shop was closed. The birth of the child fifteen months after the respondent 
left the petitioner is conclusive proof that adultery has been committed. 
The question now arising is whether it is proved that the respond- 
ent committed adultery with the co respondent. * ^ 

[364] acts of familiarity of the co-respondent and the daily intimacy 
deposed to, afford the strongest grounds for believing that adultery must 
have been committed. The petitioner under s. 34 of the Divorce Act ha? 
claimed Bs. 5,000 as damages. It has also been contended that the 
petitioner is not entitled to any damages, as there is no proof that be has 
suffered any loss in redfutalion, comfort, happiness, &c., and that the 
parties had lived separate for so long a time, and further that there has 
j3een unjustifiable delay in bringing his petition. I do not find that there 
is any unreasonable delay in seeking the aid of this Court. The child 
was born in January, 1893, and the petition was filed within a year. The 
separation of the parties was due to the respondent leaving her husband's 
root. There is nothing to show that he consented thereto. There is no 
doubt that the loss of the companionship of his wife must have caused 
the petitioner considerable mental pain and disturbance, and his domflstio 
happiness has been destroyed. The measure of damages in these oases is 

(1) L.B. a P. and M. 376. 
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the value of the wife. Looking at all the circumstances as disclosed by 

the correspondence between the petitioner and the respondent during the Mak^ 1 

short period of their married union, I am of opinion that the sum of 

Es. 500 will be an appropriate amount to be paid by the co-rospondent 

to the petitioner, and I decree accordingly that the petitioner is entitled IiATB 

to a dissolution of his marriage with the respondent and to recover the sum CiVIl*. 

of Rs. 500 from the co-respondeot as damages. Costs on co-respondent. ^ 

The decree is subject to the decision of the High Court.” 

The case came up for confirmation under a. 17 before a Full Bench 

consisting of Sargent, C. J., and Jardine and Fulton, JJ. 

Mahadeo V. Bhai appeared for the co-resnondent.— There is no 
evidence produced to prove the marriage and the place where it took place. 

No issue was raised with respect to the fact of the marriage. 

[Fulton, J. — No one denied the marriage.] . . • 

Marriage must be proved. Non-denial or even mere admission of 

marriage would not do — Bai Sunku v. Shivci Toyd (1). 

[SabgenT. C. j.— S trict proof of marriage is not necessary. The 
mere fact that people apply to a Court for divorce raises a presumption of 

marriage.], ^ r • • 

This is not a case for damages. Damages are awarded tor the injury 

done to the husband in alienating his wife’s affections, destroying the 

comfort be had from her company and raising children for him to support 

and provide for,” See Mayne on Damages, p. 490. Here the evidence 

shows that the petitioner and his wife had nob lived happily together beioij 

the co-respondent knew them. No damages should, therefore, be awarded. 

[365] The respondent, who appeared in person, being at this stage 
called on to state what she had to say, informed the Court that the petitioner 
had married a second wife since the decree, and she produced papers to 

support her statement. The petitioner’s pleader, who was nob aware o£ 

this fact, thereupon asked for time to inquire into the matter. The 
granted a fortnight’s adjournment. The petitioner in the meanwhile filed 
an affidavit stating that he was ignorant that he could notre-marry before 
the confirmation of the decree by the High Court, and that as soon as he 
came to know that it was illegal for him to do so, be had ceased cohabit- 
ing with his second wife. . . 

Manekshah J. Taleyarkhan for the petitioner. — The petitioner has 
filed an affidavit alleging complete ignorance of law forbidding him to 
marry again before the confirmation of the District Judge s decree by 
the High Court. He has ceased to cohabit with the woman whom be has 

married. j u i 4 - t#- 

Under these circumstances the decree should be made absolute, it 

is within the discretion of the Court to do BO-^Wickham v. Wickham 12J. 

The question of damages cannot be gone into in this Court, as the co- 
respondent has not appealed against the award of damages (ss. 17, 34, 39 
and 65 of the Indian Divorce Act IV of 1869). There is no reason to 
interfere with the order of the lower Court. In England the damages are 
assessed by thejury, and they are not interfered with. 

Mahadev V. Bhat in reply— The order awarding danaages is part and 
parcel of the decree for dissolution of marriage. This Court has to 
examine the decree as a whole. No appeal is necessary against the order 
for damages noder the Divorce Act. 
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The judgment of the Full Bench was delivered by 
Jardine, J. The District Court took no evidence as to the place of 
the marriage of the petitioner and the respondent. It had, however, 
jurisdiction under s. 2 of Act IV of 1869 to make a decree for dissolution 
upon being satisfied of the adultery being committed in India. 

Two points of l8.w arose at the hearing, which, following s. 7 of the 
Act, we determined upon the practice of England. It was objected for 
the respondent that, since the District Court passed its decree, the peti- 
tioner went through a form of marriage [366] with another woman. Ha 
has filed an affidavit, alleging bona fide ignorance of the law, and that on 
discovering his mistake he ceased to cohabit with that woman. The 
question is whether the Court should refuse now to make the decree 
^solute. This is within its discretion— v. Noble (1) ; Wickham v. 
Wtckham[2), Looking at the publicity of the fact of the marriage, we 
give credence to the statement of the petitioner that he acted bona fide, 
believing that ho had been released by law from his previous wife, and 
with an absence of any intention to commit adultery. The adultery 
ought not. therefore, to stand in the way of a decree absolute. Our dia- 

cretion under s. 14 of the Act is similar to that of the English Court under 
s. 31 of 20 and 21 Vic., c. 85. 

The other point of law was raised by Mr. Manekshah for the peti- 
tioner, to the effect that as the co-respondent had not appealed against 
the award of damages, this Court could only deal with the part of the 
decree which dissolves the marriage. Sections 17. 34, 39 and 55 of 
the Indian Act were referred to and compared with 20 and 21 Vic., 

Judge Ordinary in Bavenscroft v. Ravenscroft (3) -that the intention of 

the Act of 1869 was to give the Court the fullest power to deal with the 

ease according as justice might require, including the award of damages by 
the Court below. 

The merits of the case are to be considered in two aspects. First as 

regards the respondent. There is evidence that in January, 1893, she gave 

ir 0 a child, which must have been conceived in adulterous intercourse, 

a fact substantially admitted. The decree for dissolution must, thereforei 
be made absolute. 

Then we h^ave to consider the case of adultery as regards the 
co-respondent. There is evidence of a long continued familiarity, extending 
over periods both before and after the birth of the child. The respondent 
de^sed that during November and December, 1892, she lived in a hotel 
at l5youlla under the n^ame of Stewart. The manager and butler of the 
^tel depose to a man [367] paying her weekly visits under the name of 
Jir. btewart : the butler identifies the co-respondent, and the manager 
thinks he is the same person. Cooke has not called his sister or other 
person to explain bis frequent visits at Poona. 

On the whole the oonolusion of the District Judge is supported by 
the evidence ; and the decree as against the co-respondent must be 
conhrmed, and he must pay the petitioner’s costs in this Court. 

Decree made absolute, 

of marriage by one of the parties, the other living, before the expiration 

is null^n^ vniH -5 the decree or before the time for appeaUng has expired 

IS null and void. See Macra e on the Indian Divorce Act.-Notes to s. 677?. ^6. ' ' 

(1) L. R. I P. and M, 691, (2) 6 P. D, 11. 
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Before Chief Justice Farran and Mr. Justice Starling. 


Moti GulabCHAND AND OTHERS (Origwai Plaintiffs). Appellants ^ 

V. Mahomed Mehdi Tharia'Topan {Original Defendant), Respondent. 

[2nd August, 1895.] 

Evidence— Burden of proof— Promissory notes-Proof of consideration—Suit by pro/es- 
sional money-lender against a young man recently come of age— Presumption 
Negotiable Instruments Act {XXVI of 1881), ss. 44. 45 anti llS-Evidence Act 

(J of 1872), s. 114. Ulus, (c), 

Profeasional money-lenders sued a young man recently come of ago to recover 
certain loans of mone^ alleged to have been advanced by them to him on pro- 
missory notes. The defendant, who under the will of his father was entitled to a 
large property but bad not yet come into possession of it. was of an extravagant 
and reckless character. He pleaded, as to part of the consideration for the notes, 
that he did not receive it, and as to a further part, that tho consideration was 
immoral. In dealing with the case the Court laid down the following propositions, 
not as rules of law, but as guides in considering the evidence in such a case ; 

(1) That upon the above facts the ordinary presumption that a negotiable 
instrument has been executed for value received was so much weakened that 
the defendaufs allegation that ho had not received full consideration was 
sufficient to shift the burden of proof and to throw upon the money lenaers (the 
plaiDtiffs) the obligation of satisfying the Court that they had paid the cousidera- 
tion in full. That is the practical eSeot of illus. (c) to s. 114 of the Evidence 

Aot (I of 1872). 

(2) Where the plaintiff, in answer to such a defence, affirmed that he had paid 
£368] the ocnsidecatioa in full, and was corroborated by his books and witnesses, 
the onus of proof again shifted over upon the defendant. 

(3) The burden of proof thus thrown upon the defendant could only be met by a 
perfeoily truthful and harmonious statement which the Court felt able to rely 
upon with coaBdence. In the absence of this, the ordinary presumpbicn laid 
down in s. 118 of the Negotiable Instruments Aot (XXVI of 1881) must prevail, 
viz., until the contrary is proved the presumption should be made that every 
negotiable instrutneot was mide for eoQsideratioQ- 

[P.. 133 P.L R. 1901 ; R., 6 0.0. 307 (311, 312); D., 9 P.R. 1906=19P.L. R. 1903.] 

Suit to recover Rg. 4,500 on three promisaory notes for Rs. 1,500 each 
executed by the defendant (respondent) to the plaintiffs on the 15th June, 
1894. 

The defendant admitted execution of the notea, but alleged that he had 
received only Rg, 1,080 in respect of them, and he submitted that the plaint- 
iffs were, ** in any event, only entitled to the said sum of Rs. 1,080, with 
reasonable interest thereon, such sum being the only valid oonsidacabion 
for the said notes." 

At the hearing, issues were raised as to’wbether the defendant received 
any valid oonsideration for the notes except the sum of Rg. 1,080, and 
whether the plaintiffs were entitled fco recover anything more than that 

amount. 

The defendant was a young man, only recently come of age. The 
plaintiffs were professional money-lenders. 

The lower Court (Fulton, J.) found the first of the above issues in the 
defendant's favour, and passed a decree for the plaintiffs for Rs. 1,080 
with interest, and ordered the parties to pay their own costs. 
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The plaintiffs appealed, and contended that a decree ought to have 
been passed for the full amount claimed, with interest and costs. 

Macpherson (Acting Advocate General) and Kirkpatrick for the appel- 
lants (plaintiffs). 

Invcrarity and Bussell for defendant (respondent). 

JUDGMENT. 


Farran, C. J. This was a suit in which the plaintiffs sought to 

recover the amount of three promissory notes for Rs. 1,500 each from the 

defendant. The defence was that, as to part of the consideration for the 

notes, the defendant did not receive it, and as to a further part that the 

consideration was immoral. The defendant admitted that he had received 

consideration to the extent of Rs. 1.080. and [369] brought that sum into 

Court, his doing so having been made a condition of his being granted leave 

to defend the suit. The plaintiffs allege, on the other hand, that they paid 

full consideration for the notes. The question between the parties is thus 
one of pure fact. 

The law which allows the defendant to dispute the consideration for 

Negotiable Instruments Act 
^AAVi ot It IS unnecessary in this case to have recourse to the 

doctrine of equity, which relieves expectant heirs from unconscionable 
bargains. The Division Court accepted the defendant’s version of the 
transaction as correct. From that finding the plaintiffs have appealed. 

Before adverting to the facts, which it will be necessary for us to do 
m some detail we desire to state how the onus of proof in a case like this, 
irrespective of the order in which the evidence is given, substantially lies. 
The defendant, when he executed the notes sued upon, was a young man 
who had only attained his majority nine months previously. He appears 
to have been of an extravagant and reckless character. He was entitled 

Tl.a^,o I® amount of property under the will of his father, the late Sir 
opan of Zanzibar, but had not come into possession of it, as on 
account of fatnily disputes it was. in common with the rest of the family 
estate, in the bands of a receiver appointed by this Court. The plaintiffs 
aie a Marvadi firm who are by profession money-lenders. 

1 1 Q ^ admitted (apart from the technical rule laid down in 

8. iia ot the Negotiable Instruments Act) the ordinary presumption that a 

*u ^ instrument has been executed for value is so much weakened, 
that the allegation of the young man that he has not received full 
consideration is sufficient to shift the burden of proof and to throw upon 
t e money-lender the obligation of satisfying the Court that he has paid 
the consideration m full. This is, we think, the practical effect of illus- 

li Evidence Act. and its explanation. Where the 

plaintiff in answer to such a defence affirms that he has paid the consider- 
ation in full, and is corroborated by his books and witnesses (if anv), the 
oims again shifts. The strength of the case to be rebutted will depend 
upon the credit to be given to the testimony adduced by the plaintiff as 
tested by cross-examination, the weight to be attached to his [370] 
u manner in which they are kept, and the presencff 

u circumstances, in connection with them, and 

flia probability. When these circumstances concur in 

the plaintiff s favour, a heavy onus is thrown upon the defendant which 

fk- ® perfectly truthful and harmonious statement which 
the Court feels able to rely uppn with confidence. In the absence of this, 
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the ordinary presamptioD laid down in s. 118 of the Negotiable Instru- 1898 

ments Act must prevail : “Until the contrary is proved the AUQ. 2, 

presumption shall be made that every negotiable instrument was made for 
consideration.” We do not lay down the above propositions as rules of OEIQINAI* 
law, but we state them as the guides which we have placed before us in OlVIL. 
examining the evidence which has been recorded. [His Lordship then 20^"367 
examined the evidence at length, and the appellate Court varied the decree 
and gave judgment for the plaintiff for the amount claimed.] 

Decree varied. 

Attorneys for the appellant (plaintiff). — Messrs. Nanu and Hor- 
masji. 

Attorneys for the defendant (respondent). — Messrs. Eoughton and 
Byrne. 


20 B 370. 

TESTAMENTARY JURISDICTION. 
Before Mr. Justice Starling. 


A. M. Ker (Plaintiff,) v. A. Meakin and others (Defendants). 

[14th October and 6bh November, 3895.] 

Probckte—Will — New page of will not duly ezecutei subsliluted by testator of ter execu- 
tion of will ^Defendant relative — Revocation. 

Alter the death of the testetor (H. Q. Meakio) his will was found among bia 
private papers in a sealed envelope with the words " H. G. Meakin’s will, not to 
be opened until after death ” written in bis handwriting on the face of the 
envelope. The will was wholly in bis writing aud waa written on four separate 
sheets of paper pinned together. The first, third and fourth pages were of blue 
paper and of the same size, and each of them waa aignod at the bottom by the 
testator aud by two witnesses. The fourth page stated the date of the will (23th 
November, 1892) and was signed by the testator and was duly attested by the 
said two witoesses. The actual execution of the will took place (as was proved 
by C371] evidence) in March or April, 1894. The sccoud page, however, waa of 
a different kind of paper from the other pages and of smaller size and was signed 
by the testator, but uot by witnesses. This second page contained a bequest to 
a child who was born in May, 1894, i. e., some months after the will was 
executed. The executor propounded the will. 

HeZd, that probate must be refused. 

Application for probata. This was an applicatioo by an executor 
for the probate of the will of one Henry George Meakin, of Poona, who 
died on tbe Ist June, 1895, at Carlsbad in Austria, leaving a large 
amount of property in India. 

The will in question waa wholly in the testator’s handwriting and 
waa written on four separate pages of foolscap paper pinned together. The 
first, third and fourth pages were of blue paper and of the same size, and 
each of them was signed at tbe bottom by the testator, and each page also 
bora the signature of two witnesses, viz,, S. Armstrong and R. W. Hughes. 
Tbe fourth and last page stated the date of the will as the 28th November, 
1892, and bore the signature of the testator, and the attestation clause 
signed by the above two witnesses. 
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Tbe second page, however, was of white paper and of smaller size 
than the others, and was headed “Sheet No. 2,” the other papers having no 
such headings. It was signed by the testator at the bottom like the 
others, but it did not bear tbe names of any witnesses* There were no 
corrections in tbe will, nor any break of sentence between the first and 
second pages or between tbe second page and tbe third. 

Tbe whole document was found, all the pages being pinned together, 
after tbe testator’s death among bis private papers in a sealed envelope 
with tbe words “ H. G. Meakin’s will, not to be opened until after death,” 
written on the face of the envelope in the testator’s writing. 

As above stated, the date of tbe will on the fourth and last page was 
the 28th November, 1892. The attesting witnesses, however, deposed 
that they saw the testator sign the several pages of the will at tbe end of 
March or beginning of April, 1894, and that they, on that occasion, wrote 
their names at tbe foot of the attestation clause at the end of tbe will, and 
also on several preceding pages. Neither of them, however, could say how 
many pages of the will were signed by the testator or by themselves, nor 
could they say what was [372] written on any of the pages, as they saw 
nothing but tbe blank space at the bottom of each page where they signed 
tbeir names, and the attestation clause at the end of the will. 


At tbe time of the execution of the will, the testator’s family con- 
sisted of his wife, two sons and three daughters, all of whom survived 
him. 

From tbe evidence it apneared that, immediately after the will had 
been thus executed in March or Anril, 1894, the testator (on the 12th 
April, 1894) went from Poona to Ootacamund, where he stayed for some 
time, and there in May, 1894, his wife gave birth to a daughter who was 
afterwards named Doris May. This child died a few weeks after the 
testator, viz., on the 13th July, 1895. The second page of the will 
contained a bequest to Doris May. 

Lowndes, appeared for the executor. 

Russell, for the testator’s children. 

Inverarity, for the testator’s widow. 

The following issues were raised : — 

1. Whether the document propounded by the executor, or any and 
what part thereof, is the last will and testament of H. G. Meakin, 
deceased ? 

2. Whether the same, or any part thereof, is entitled to probate? 

Inverarity, for the widow.— We wish, if possible, that probate should 

be granted of the will as it stands, but if that cannot be done, then we say 
there is no will at all of which probate can be granted, and there is an 
intestacy. The second page is not duly executed and was evidently written 
by the testator after the birth of Doris May, and substituted for a page 
which he destroyed. The new page is probably identical with the old, 
except that it contains the legacy to the recently born daughter Doris 
May. But we say that the testator although he removed and destroyed 
the old second page, did not intend to revoke it except in the belief that; 
the new page which he substituted for it would form part of his will. Bat; 
the new page is not duly executed, and cannot, therefore, form part of tho 
will. The result is that there was no effectual revocation of the old pag^ 
and, therefore, although it is not forthcoming it still forms part of [8731 

the will. It is, however, not propounded, and there is no evidence of 
what it contained. 
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The matter then stands thus. The executor is asking for probate of 1898 
a will a substantiai part of which be cannot prove. Probate, therefore, Nov. 6. 
cannot be granted. It is a case of dependent relative revocation — Williams 
on Executors (9th Ed.), p. 126, et seq , ; In the goods of McCabe (l). The TBSTA- 
document now before the Court cannot be said to be the last will of the MENTARY 
testator, or, if it is, there is an important part of it missing and of which JuRISDIC- 
there is no evidence. It is as if the will had bean lost, and the Court was uon. 

asked to grant probate of such parts of it as could be remembered. The 

Court cannot grant probate of a part even by agreement — In the goods of 20 B. 370. 
Pearse (2) ; Woodward v. Goulstone (3). 

Russell (for the testator’s children). — We ask that probate should be 
granted of the will as it stands. The Court will struggle against an in- 
testacy — Succession Act (X of 1865), s. 25 ; Cooper v. Bockett (4) ; GreviUe 
v. Tyler (5) ; In re Gaussen (6) ; Singleton v. Tomlinso7i (7) ; In the Goods 
of Pearse (2). 

JUDGMENT. 

6th November, 1895. STARLING, J. — In this case^ the plaintiff, as 
one of the executors, propounds in solemn form a paper alleged to be the 
last will of H. G. Meakin, and asks for probate thereof. All the parties 
are willing that probate should go of the will as it now stands if the Court 
can 800 its way to follow chat course. Although, as at present advised, 
assuming this to be a '* suit,” a compromise between the parties thereto 
would be admissible — sea Norman v. Strains (8) — yet no compromise baa 
apparently been come to, and counsel do not suggest that sucli is the case, 
but simply that the parties are willing that the Court should grant probate 
of the will as it stands, if in law that can be done. A compromise to that 
effect would raise different considerations, because I should have to consi- 
der, amongst other things, whether it was for the benefit of the infant 
children that that course should be pursued, and it seems to me, at first 
sight, that such a compromise would cot be for the benefit of the infant 
daughter at any rate. I must, therefore, decide the case on the merits. 

[374] The will is wholly in the handwriting of the testator, and is 
written on three half-sheets of foolscap and the first page of another whole 
sheet. It, therefore, consists of four pages. The first page is headed 
"The will of H. G. Meakin the second, " sheet No. 2: ” and the third 
and fourth pages have no heading. It is properly executed and attested 
at the end, and the first and third pages bear at the foot the signatures of 
the testator and the two attesting witnesses. These three pages are of blue 
foolscap. The second page at the foot hears only the signature of the 
testator, is slightly smaller than the others, and is of white foolscap. The 
whole document was found, all the pages being tied together, after the 
testator's death, amongst his private panera, in a sealed envelope, with 
the words '* H. G. Meakio's will, not to be opened until after death" on 
the front in the testator’s handwriting. 

The attesting witnesses deposed to having, in Poona, seen the testa- 
tor sign the will at the end, and also some preceding sheets in the 
presence of both of them, and to having themselves subsequently signed at 
the end of the will, and on certain preceding sheets, but neither of them 


(1) L. R. 8 P. aod M. 91. 


(2) L.B. 1 P. and M. 383. 

0) IJ. App. Oas. 469 <477, 486). 


(4) 4 Moo. P. C. 419. 

(6) 7 Moo. P. C. 830. 


(6) 16 W.B. 319. 

(7) S App. Gas. 4Q4. . . 

m 

(8) 6 P, D. 319. 
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can say how many preceding sheets were so signed by the testator or by 
them, nor can they say what was on any of the sheets, as they saw^ 
nothing but the blank spaces where they were to sign, and the attestation 
clause at the end. 

The will is dated the 28th November, 1892, but was signed and 
attested at the end of March or beginning of April, 1894 ; and on the 12th 
April, H. G. Meakin went from Poona to Ootacamund, where he remained 
several months, and there on the 25th or 28th May, 1894, his wife gave 
birth to a daughter, who was subsequently named Doris May. The 
testator died on the 1st June, 1895. 


Now looking at sheet No. 2, it is evident that it could not have been 
part of the will of the testator which was executed by him and signed by 
the attesting witnesses in March or April, 1894, because there is in it a 
legacy to Doris May, who was not then born. That and the facts that 
the sheet is of a different colour and size, and is signed at the foot by the 
testator only, point to the conclusion that it must have been inserted by 
him subsequently to the execution of the rest of the will, and consequently 
it cannot be admitted to probate. [375] Looking further to the fact that the 
clauses at the top of sheet No. 2 run on naturally and sensibly from those 
at the bottom of p. 1, and that those at the bottom of sheet No. 2 run 
on naturally and sensibly to those at the top of p. 3, the natural inference 
to be drawn is that the testator removed the original p. 2, and substituted 
for it the present sheet No. 2,” in which he inserted the name of Doris 
May as a legatee, but whether he made any other and what alterations 
therein cannot be determined, as there is no evidence forthcoming as to 
what were the contents of the original p. 2. 

Looking at the facts disclosed in this case, this seems to me to be a 

case of dependent relative revocation, and that the testator removed the 

original p. 2, and substituted the present one under the impression that 

he was thereby making a substitution which was good in law, and that 

he would not have revoked what was in the original page except under 

that belief ; consequently, if there had been any evidence as to what the 

contents of the original page were, I should have granted probate of the 

will as it originally stood, as was done in the case of Duncan v. Crahh (l) 

and in the goods of McCabe{2). If there had been such evidence, this case 

would have been on all fours with the former of those just cited. There 

being no such evidence, what remains of the original will consists of a 

legacy to Mrs. Meakin of the testator’s plate and household effects and 

stores, the appointment of trustees, and a bequest to them of his real and 

personal estate not otherwise disposed of, directions for the management 

of such estate, a residuary clause distributing the residue among his 

sons and daughters, the appointment of his wife and the trustees as 

executiix and executors, and a bequest to each of the trustees who should act 

as executors. We have, therefore, little more left than the appointment of 

trustees and executors and the residuary clause, while there is evidence in the 

document as propounded that there were in the original will legacies to the 

sons and daughters at any rate, and no provision is now made for the main- 

trance of the testator’s widow, although he and his wife lived together on 

aflectionate terms up to the time of his death. Can I, then, grant probate of 

the will as it would stand after removing sheet No. 2 ? Mr. Inverarity 

argued that I could [376] not, relying on the dicta, of Lords Hersohell and 

• ^ 

^ 4 

(1) L.R. 3 P. and D. 98. (g) 3 gna jj, 94, 
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Fitzgocald in 'Woodtodvd v. Goulstons (1). Tho dicta intliafe case 960 tii to 
have been referred to in the case of Treloar v. Lean (2), the facts of which 
wore very similar to those of the present one, except that three sheets had 
been substituted in an already executed will instead of one. In that case, 
Butt, J,, refused to grant probate of the will or any part of it. Since then 
there seems to have been no other case on this point. 

Acting upon the opinion of Lords Herscbell and Fitzgerald in the 
House of Lords case above cited, and following Treloar v. Lean, I feel 
bound to refuse probate of that portion of the will now propounded which 
remains after removing sheet No. 2. To hold otherwise would be to give 
effect to a portion only of the testator's last will under a state of 
circumstances in which the Court would be unable to determine whether 
the part missing was the most or least important of the whole will, and 
in many cases the result would be to give the bulk of the testator s 
property to persons on whom he had intended to bestow only what remain- 
ed after others had been made nartakers of his bounty. This distinguishes 
this case from In the goods of Woodward (3) and In the goods of Maley (4), 
in both of which cases it was apparent that the portions destroyed were 
small or unimportant so far as the distribution of the testator a property 
was concerned. Costs of all parties, taxed between attorney and client, to 
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come out of the estate. 

Attorneys for the executors and the children. — Messrs. Grawford, 
Burder and Bayley. 

Attorneys for Mrs. Meakin. — Messrs. Craigie, Lynch and Owen. 


Suit dismissed. 


20 B. 377. 

[377] ORIGINAL CIVIL. 
Before Mr. Justice B. Tyabji, 


Jaynarayan Meghraj and another (Plaintiffs) v. Ismail 
KaeaMALI and others (Defendants).* [12th December, 1895.] 

Execution — Decree — Property atta:h9d in execution of decrees of Small Cause Court and 
Sigh Court— Execution proceedings in Small Cause Court transferred to High 
Court— Properly realized xn execution — Civil Procedure Code [Act XIV of 1882), 
8. 296. 

Tbd plaintiSs obtained a decree in tfae High Court against the defendant and 
in execution attached goods in the defendant’s shop. - These goods, however, were 
already under attaobnent in execution of certain decrees obtained in the Small 
Cause Court against the defendant. On the 4th September, 1895, by an order 
of the High Court made on the applioation of the plaintiffs the execution proceed- 
ings in the Small Cause Court suits were transferred to the High Court, and it 
was ordered that the attached property should be realized by the High Court, 
The records of the execution proceedings in those suite were lodged in the 
Frothoootary'fl office. On the 26th September, 1896, the decree-holder in one 
of the Small Cause Court suits obtained an order from the Judge in obambers 
direotiog the Sheriff to take charge of the attached property and realize it by sale. 
The Sheriff accordingly sold the property and certified the sale to Prothonotary’s 
offioe. The plaintiffs subsequently (noder the rules of the Sheriff's office) applied 
to iho Prothonotary for payment to them of the amount realized or so much 


* Bait No. 148 of 1894. 

1. (1) 11 App. Oa. 469 (477. 486). (9) 14 P.Dr4g«68 L.J. N.8. P. and M. 39. 

t h 2 P. and M. 306. . (4) 13 F.. D. 184. 
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thereof as should satisfy their decree. The plaintiffs were directed to give notice 
of their application to the holders of the Small Cause Court decrees. 

Held, that the holders of the Smill Cau^e Court decrees were entitled to 
share rateably %vith the plaintiffs in the High Court suit in the proceeds of the 
property sold in execution by the Sheriff. 

In chambers. 

This was an execution matter arising as follows On the 21sb 
January. 1895. the plaintiffs obtained a decree in the High Court against 
Karmali Khakibhai (father of defendant) for Rs. 5,839 and costs, and in 
execution attached certain goods in the defendant’s shop. These goods, 
however, were already under attachment in execution of a Small Cause 
Court decree (No. 346/27498 of 1895) obtained by one Rajbai against 
Karmali and also in another decree in another Small Cause Court suit. 
The plaintiffs* attachment was. therefore, effected under s. 272 of the 
Civil Procedure Code (Act XIV of 1882) by a letter, dated 20th July, 
addressed to the [378] Registrar of the Small Cause Court requesting him 
to bold the property until the further order of the High Court By a 
similar letter dated the lat March. 1895. other goods in a godown 
belonging to the said Karmali were also attached by the plaintiff. 

Appellate Side, made on the 
4th September. 1895, on the application of the plaintiff, the execution 

proceedings in the Small Cause Courts suits were transferred to the 
Original Side of the High Court, and it was ordered that the attached 
property should be realized by the High Court. The records of the 
execution proceedings in those suits were accordinglv lodged in the 

4 .U C^use Court suits having thus been transferred. Rajbai, 

applied ex parte on the 26bh September, 
chambers, and obtained an order directing the 
Sheriff to take charge of the attached property and realize the same by 
sale. The Sheriff accordingly sold the property and filed his certificate 
certffying the sale in the Prothonotary's office, dated 30th November, 


1895 
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Original 

Civil. 
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follows'*-— ^ ® Sheriff’s oSSce are as 

fv. “ertifioate shall be filed in the office of the Prothonotary and 

the ProthoDotary shall at the request of the jndgment-oreditor at whose 
stance the realization was made, certify what persons, if any, base 
within twelve months prior to the realization applied to the Court for 
raeoution of decrees for money against the same judgment-debtor, together 

^oh decreT'*'*''’ of Suits to be payable under 


(7) Should the judgment-creditor at whoso instance the realization 
was made, neglect or refuse to apply for the oertifioate, or to serve the 
notice herein^before mentioned, any other person eotitlod to share in the 
assets sha 1 he ^ liberty to apply for snob certificate and serve such notice. 

^ Prothonotary shall certify that no nerson has within twelve 

months prior to the realization applied to the Court for execution of a 

oeoree for money against the judgmouc-debtor, the judgment- creditor may 

at once apply to the said Prothonotary for an order direotiug the Sheriff to 

py to him the amount realized or so much thereof as may be sufficient 
CO satiafy his decree. 


No application having been made by Rajbai or the other Small Cause 
Court decree-holder under the above Rule No. 4, the deoree-holddr in the 
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High Court suit (Jaynarayan) applied under the above Rule No. 7 for the 
certificate required under Rule 4, and on the 27th [379] November, 1895, 
the Frothonotary granted the certificate stating that Jaynarayan was the 
only person who bad applied. 

Under the above Rule No. 8, Jaynarayan then applied to theProtho- 
notary for an order for payment. The Frothonotary referred the matter 
to the Judge in chambers, wbo directed Jaynarayan to give notice of the 
application to Rajbai. 

The matter now came on for hearing before the Judge in chambers. 

Macpherson, for the plaintiff, admitted that the plaintiffs in the Small 
Cause Court suits had applied for execution in that Court in those suits. 

Starling (Acting Advocate-General) for Rajbai and the other Small 
Cause Court decree* holder. 

Reference was made to Jetha Madhavji v. Najeralli (1) ; Krishna 
Sankarv. Chandra Shankar ; Dattatraya v. Bahimiulla(Z) ; Pallonji S. 
Mistrylv. E, V. Jordani ^) ; Gopinath Acharya v. Achcha Bibee{b) ; Nimhaji 
Tulsiram v. Vadia Venkati (6) ; Mutiagiri Nayak v. Muttayyar (7) ; Civil 
Procedure Code (Act XIV of 1882), ss. 25, 230, 235. 245, 295 and 647. 

JUDGMENT. 

B. Tyabji, J. — I do not intend that my judgment in this case should 
in any way throw doubt upon the cases cited by Mr. Macpherson, as, in 
my opinion, they do not touch the state of facts which exists here. In 
this case this Court has made an order consolidating all the execution 
proceedings in the two cases in the Small Cause Court and brought them 
up here to be dealt with in conjunction with the case now before me in 
this Court. Under these circumstances, I hold that this Court has adopted 
all the proceedings in execution in the Small Cause Court, and will deal 
with them as if they had taken place here. Consequently 1 must hold 
that the applications for execution made in the Small Cause Court by the 
plaintiffs in the suits in that Court are applications for execution under 
s. 295 of the Civil Procedure Code (Act XIV of 1882), and enure to the 
benefit of these plaintiffs in the same manner as if they bad themselves 
transferred their decrees to this Court, and [380] thereafter made appli* 
cations for execution here. These plaiutiffs are. therefore, entitled to share 
rateably with tbe plaintiffs in this suit in the proceeds of the property sold 
in execution by tbe Sheriff. 

Attorneys. — Messrs. Matubhai and Jamietram ; Messrs. Payne, Gilbert 
and Sayani', and Messrs. Chalk, Walker and Smetham. 


0 


(1) 4 B. 472. (9) 5 B. 198. (8) 18 B. 466. (4) 19 B. 400. 

r (6) 7 0. 668. (6) 16 B. 688. (7) 6 M. 867. 


810 


1895 

Deo. 12. 

Original 

Civil. 

20 B. 877. 


20 Bom. 381 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1895 

Feb. 21. 

Appel- 

late 

Civil. 


20 B 380. 


20 B. 380. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kl., Chief Justice, and Mr. Justice Fulton. 

E. A. Hildreth [Original Defendant), Applicant v. SaTAJI PiraJI 
Contractor {Original Plaintiff), Opponent J [2l8t February. 1895.] 

Civil Procedure Code {Act XIV o/ 1882), ss. 100. 108 and 151 -Presidency Court of 
Small Causes — Ad journed hearing — Absence of defendant — Er parte decree — Prac- 
tice — Procedure. 


A defendant is entitled to avail himself of s. 108 of the Civil Procedure 

Code (Act XIV of 1882) where an ex parte decree is passed against him at an 
adjourned hearing. 


£P.. 31 U. 505 = 4 Ind. Cas. 1167 = 19 M.L.J. 222 = 4 M.L.T. 216 ; 
(189).] 


R., 2N.L.R. 179 


This was an application, under the extraordinary jurisdiction (s. 622 
of the Civil Procedure Code, Act XIV of 1882), against the deoisiou of the 
Full Court (consisting of C. W. Chitty, First Judge, and M. H. Hakim, 
Iifth Judge) of the Bombay Court of Small Causes. 

The applicant (defendant) was sued by the opponent (plaintiff) in the 
(3ourt of the Fifth Judge of the Bombay Court of Small Causes to recover 

507. At the first bearing of the case on the 7th May, 
1894, the defendant appeared, denied the plaintiff’s claim, and applied for 
a postponement to enable him to produce his witnesses. The case was 
consequently adjourned till the 14th June. The defendant did not appear 
in the Court on that day, and a decree was passed in the plaintiffs favour. 

• f 16th June the defendant went to the Court, and he was then 

informed that a decree had been passed against him. On the llth July 

he applied to the Judge that the decree should be set aside, and obtained 
a rule msi for a new trial. The rule was subsequently made absolute, and 
a day was fixed for the re-trial of the case. 

[ 381 ] In the meantime the plaintiff applied to the Full Court to sot 
aside the order for re-trial under s. 108 of the Civil Procedure Code (Act 
Aiv of and obtained a rule nisi calling on the defendant to show 

cause why the order for re-trial .should not be set aside, and after 
argument of the rule the Full Court set aside the order for re-trial, holding 
on 0 au orifcy of Sitalal Hart v, Hiralal (l) that as tho decree was 
passed at ao adjourned hearing it was not ex parte. 

The defendant now applied to the High Court under its extraordinary 
jurisdiction and obtained a rule nisi calling on the plaintiff to show cause 
why the order of the Full Court should not be set aside. 

V 1 applicant) appeared in person in support of the 

rule, ihe hull Court was wrong in holding that the decree was not 
ex parte. I submit that the decree is ex parte, and I am entitled to relief 
under s. 108 of the Civil Procedure Code. Section 157 of the CivU 
rooe ure Code (Act XIV of 1882) is applicable to the present case, and it 
provides that the Court should dispose of the suit in one of the modes 
prescribed by chap. VII. Section 108 is included in chap. VII. and. 
cneretore, I am entitled to the benefit of that section. See Doyal Maistree 

• Application No. 219 o£ 1894 under the extraordinary juriediotion. 

(1) 21 0.269. . .J ^ 


816 



X.] 


HILDRETH V. SAYAJI PIRAJI 


20 Bom. 883 


V. Kupoorckund (l) ; Ramtahal Bam v. Bameskar Bam (2), Hira Dai v. 
Hira Lai i3). 

B. B. Batnanji (with S. F. Billimoria)^ appeared for the opponent 
(plaintiff) to show cause. — It was at the request of the defendant that 
an adjournment was granted in order that be might be able to produce 
his witnesses. He had, therefore, notice of the adjourned hearing, and 
having failed to appear on the appointed day it is not now open to him 
to say that the decree is &x parte. The reference in a. 157 to Chap. VII of 
the Code indicates merely the procedure to be followed. It does not 
necessarily give to the defendant the relief which he would have been 
entitled to if the decree had been passed under that chapter. The Privy 
Council have in 2ain uUahdin Khan v. Ahmad Baza Khan (4) pointed out 
the distinction between a case [3823 decided ex parte in the absence of 
one of the parties at the first hearing and a case decided in the absence of 
the defendant on the date to which the hearing of the suit was adjourned 
at the defendant’s request. The Calcutta High Court followed the Privy 
Council ruling in Sital Hari v. Hiralal (5) which, we submit, is applicable 
to this case. 


1895 

Feb. 21. 


AppbL' 

LATE 

Civil. 

20 B. 380. 


JUDGMENT. 


Sargent, C. J. — The Small Causa Court has decided on the authority 
of Sital Hari v. Hiralal (5) that s. 108 does not apply where an ex parte 
decree has been made at an adjourned hearing. 

The question turns upon the construction to be put on the words in 
B. 157, that the “Court may proceed to dispose of the suit in one of the 
modes directed in that behalf by Chap. VII or make such other order as 
it thinks fit.” Section 100 is the only section in that chapter applicable 
to the case under which the Court could proceed to dispose of tbe suit, and 
one of the modes which the Court may adopt as provided by clause (a) of 
that section is that it may make a decree ex parte. Section 108 of the same 
chapter, however, says that “in any case in which a decree is made ex paHe 
against a defendant he may apply to the Court for an order to set it aside.” 
Tbe Calcutta Court say that “the reference in s. 157 to Chap. VII is merely 
to indicate the procedure of the Court and not to give a defendant the 
privilege to which he is entitled, if the suit was decided ex parte strictly 
within the terms of s. 100." No doubt it provides for the procedure of the 
Court, but if such procedure includes the making an ex-parte decree, there 
would appear to be no sufficient reason for bolding that the decree is not 
Bubjeot to the usual incident of such decrees {viz., an application by the 
absent defendant to set it aside and have the suit restored, as provided by 
8t 108 of tbe chapter). It is plain that tbe absent defendant may be able 
to show a perfectly good reason for his absence on the day of the adjourned 
hearing, and if he can do so, tbe injustice of deciding behind bis back 
would be just as great as on the first hearing. 

We think that, in the absence of clear words to show a contrary 
intention, tbe defendant is entitled to avail himself of a. 108. This is the 
view taken by the Allahabad High Court in Htra Dai [388] v. Hira 
Lai (3), In tbe judgment of Oldfield, J.. it is pointed out that the decision 
of the Privy Oounoil in 2ain-uUabdin Khan v. Ahmad Baza Khan (4). to 
which the Calcutta Court refers, is only a decision on tbe words of s. ill 
of Act VIII of 1859, and has no bearing on tbe point in question. In this 


(1) 4 C. 818. 
(4) 6 I A. 388. 


(3) 8 A. 140. 
(0) 21 O. 369. 
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189S view of s. 157, Civil Procedure Code (Act XIV of 1882), the Small Cause 
Feb. 21 . Courh has wrongly refused to exercise the power given it by that section, 
and it is, therefore, a proper case for the exercise of our extraordinary 

Appel- jurisdiction. ^ j u v 

LATE We must discharge the order refusing the application, and send back 

Civil, the case for a decision on the merits. Costs to be costs in the application. 

Order discharged, 

20 B. 380. 


20 B. 383. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr, Justice Fulton, 

Govindram and others (Decree-holders) v. Tatia 
(Judgment-Debtor.)* [12th March, 1895.] 

Limitation Act (XV of IQll). ss. 7 and 3, and art. 119 — Decree— Execution— Jointdecree- 
holder — Minority of joint decree holder — Application for execution after attaining 
maiority— Civil Procedure Code (Act XIV of 1882^, s. 231. 

Goviodratn and his two minor nephews, Shankarlal and Davlatram, obtained 
a decree on Ist December, 1885. Govindram applied for execution on the 24th 
November, 1886, and died in May, 1887. Shankarlal attained majority on the 
15ih December, )891, and on the 24th July. 1894, applied for execution, no 
application having been made since November, 1886. 

Held, that the application was not barred by limitation. Under s. 231 of the 
Civil Procedure Code (Act XIV of 1882), Shankarlal was entitled equally with 
the other judgment'Creditore to apply for execution of the whole decree for the 
benefit of all the decree-holders ; and as be was a minor when the decree was 
passed, and when the last application for execution was made, he was entitled to 
the benefit of s. 7 of the Limitation Act (XV of 1877), and could apply for exe- 
cution within three years of attaining majority. Section 8 of the Limitation Act, 
(XV of 1877) applies only to those cases in which the act of the joint owner is, 
per se, a valid discharge. Section 7 applies where only some of the jodgment- 
cceditors, and not all, are afiected by a legal disability. 

[P., 22 A. 199 IF.B.) = 20 A.W.N.8 ; 28 0. 465 (469, 471) «5 O.W.N. 767 ; 6 Bom. L.R. 
647 ; 7 C.L.J. 308 ; 3 O.C. 316 (320) ; 9 O.C. 269 (270) ; R., 34 B. 672 = 12 Bom. 
L R. 682 = 7 Ind. Cas. 939 ; 25 M. 26; 12Ind. Cas. 695 = 21 M.L.J- 1041 = (1911) 
2 M.W.N. 450 = 10 M.L.T. 418; 15 Ind. Cas. 664; Dis. AppP., 25 M. 431 = 12 M. 
L.J. 166 (F.B).] 

[384] This was a reference made by Rao Saheb Ezra Reuben, Acting 
Subordinate Judge of Rahuri, in the Ahmednagar District, under s. 617 of 
the Civil Procedure Code (Act XIV of 1882). 

One Govindram and his two minor nephews, Shankarlal and Davlat- 
ram, obtained a decree against Tatia on the Ist December, 1885. 
Govindram died on the 2l8t May, 1887, leaving a minor son. Shankarlal 
attained majority on the 15th December, 1891, and on the 24tb July, 
1894, applied for the execution of the decree. The last preceding application 
for execution having been made on the 24:th November, 1886, the question 
now arose whether the application was time-barred. The Subordinate 
Judge, therefore, referred the following question to the High Court: — • 
“Whether the minority of one of several judgment-creditors saves the 
execution of the decree from being time- barred during the period of minority 
of the minor plus three years 

The opinion of the Subordinate Judge was in the affirmative. 

• Civil Reference No. 1 of 1896. , - . ^ * 
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Shivram V. Bhandarkar (amicus curia), for the deoree'holders, relied 
•on Anando Kishore Dass v. Anando Kishore Bose (1). 

3. C. Ooyaji (amicus curia), for the judgment-debtor, cited Seshan y, 
j^ajagopala (2). 

JUDGMENT. 

Sargent, C. J. — The facts of this case are stated to be as follows : — 

The decree, of which execution is now sought by an application dated 
24th July, 1894, was passed on the Isb Daoembar, 1885. in favour of 
Govindram and his undivided minor nephews Shankarlal and Davlatram. 
The last preceding application for execution was made on the 24bh 
November, 1886. Govindram died on the 21st May, 1887, leaving a minor 
son. Shankarlal came of age on loth December, 1891, and within three 
years of that date presented the application for execution now under consi- 
deration. The question referred is — whether the minority of one of several 
■judgment- creditors saves the execution of the decree from being time-barred 
during the period of minority of the minor plus three years ? 

[385] To this question the answer must be in the affirmative, in the 
circumstances of the case now before us. Under the provisions of s. 231 
of the Civil Procedure Code, Shankarlal was entitled equally with the 
other judgment-creditors to apply for execution of the whole decree for 
the benefit of all the decree-holders; and as he was a minor when the 
decree was passed, and when the last application for execution was made, 
he is entitled to the benefit of s. 7 of the Limitation Act, and can apply 
for execution within three years of attaining majority 

We agree with the opinion expressed in Seshan v. Bajagopala (2) that 
B. 8 of the Limitation Act applies only bo those cases in which the act of 
the adult joint owner is, perse, a valid discharge. But wa Are unable bo 
hold that 8. 7 does not apply where only some of the judgment-creditors, 
and not all, are affected by a legal disability. The reasoning in Perry v. 
Jackson (3) referred to by the Madras High Court does not really touch 
the point under consideration, inasmuch as s. 7 applies to an application 
like the present one, which any one of the judgment-creditors may present 
by himself under the provisions of s. 231 of the Civil Procedure Code. 

For these reasons, we agree with the Subordinate Judge in holding 
that Shankarlal is, in the circumstances, entitled to obtain execution of 
the decree. This is also the view of the Calcutta High Court in Anando 
Kishore Dass v. Anando Kishore Bose (1). 

Order accordingly. 
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Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Fulton, 


Umed Hathising [Original Opponent), Applicant v. GomaN Bhaiji, 

MINOR, BY HIS GUARDIAN AND NEXT FRIEND HIS WIDOWED MOTHER 

Chanda [Original Applicaitt), Opponent* [12th March, 1895.J 


Hindu law— Joint iamily— Money decree against father— Execution agaxnst son the 

death of the father— Ancestral property in the hands of the son hable Gvoxl ifroce* 

dure Code XIV of 1862), S5. 234, 244 and 278. 

[386] A money-decree obtained against the father of an undivided Hindu 
family can be executed after his death against his sons to the extent of the 
ancestral property that has come into their hands even if the debt has been 
incurred for the sole purposes of the father, provided that it is not tainted with 
immorality or illegality. If the son against whom the decree is sought to be 
executed as representative of bis father takes the. objection that the debts are 
tainted with immorality, he can do so under s. 244 of the Civil Procedure Code 
(Act XIV of 1882). 

Ariabudra v. Dorasami (1) and Lachmi Narain v. Kunji Lai (2) not followed. 


[Dias., 


6C.W.N. 223; N.P., 1 N.L.R. 173 (177); 6 O.C. 271 (272); F.. 33 0. 676 = 
3C.L.J. 131 = 11 C.W.N. 163; 34 C. 642*5 C.L.J. 491 = 11 C.W.N 593 = 2 M.L. 
T. 207 ; 16 C.P.L.R. 19 (26) ; Appl., 11 Bom.L.R. 609 (705) ; R.. 29 B. 383 = & 
Bom.L.R. 344 ; 32 B. 348 = 10 Bom. L R. 297 ; 33 B 39 (42) = 10 Bom. L.B. 
939; 3 Bern. L.R. 322(340); 5 C.L.J. 80=11 C.W.N. 163; 14 O L.J. 337 = 11 
)nd. Cas. 280 ; 8 O-W.N. 843 (857) ; D., 3 Bom.L.R. 97 199).3 


This was an application under the extraordinary jurisdiction of the 
High Court (a. 622 of the Civil Procedure Code, Act XIV of 1882) against 
the decision of J. B. Alcock, District Judge of Surat, confirming the decree 
of Khan Saheb J. E. Modi, Second Class Subordinate Judge of Oipad, in 
an execution proceeding. 

Umed Hathising obtained a money-decree against one Bhaiji, the 
father of the minor opponent, and after Bhaiji’s death proceeded to execute 
it by attachment and sale of his land in the hands of the opponent. The 
opponent through his mother and guardian applied to have the attachment 
removed on the ground that the land was ancestral undivided propertis 
and was not liable for Bhaiji’s debts after his death, and that the debt in 
dispute was not contracted by Bhaiji for family purposes. The applicant 
contended that the debt for which the decree was obtained had been in- 
curred by Bhaiji for the benefit of the family and that the opponent succeed- 
ed to the ancestral estate burdened with the payment of his father a debt. 

The Subordinate Judge treated the opponent’s application as falling 
under s. 244 of the Civil Procedure Code (Act XIV of 1882) and removed 
the attachment. 

On eppeal by the applicant, the District Judge confirmed the decision 
of the Subordinate Judge. 

The applicant now applied under the extraordinary jurisdiction of the 
High Court, and obtained a rule nisi calling on the opponent to show 
cause why the order of the District Court should not be set aside. 

Govardhanram M. Tripathi, for the applicant, in support 
rule: — The question is whether a money-decree against a Hindu 

* Application No. 72 of 1894 under the extraordinary jurisdiotion* 

(1) 11 M, 413. (2) 16 A. 449. 
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father is binding on the sons after the death of the father to the extent of 
the assets they have received. The authorities on the point are in conflict. 
The High Courts at Madras and Allahabad have held that it is not binding, 
white the High Courts at Bombay and Calcutta have held that it is 
binding. 

There was no appearance for the opponent. 

The following authorities were cited in argument : — Maganial v. Soma 
Hirachand (1) ; Sakharam Ramchandra v. Govind Vaman (2) ; Jagabkai 
Lalubhai v. Vijbhukandas (3); Cooverji Hirji v. Dewsey Bhoja (4) ; Nanomi 
V. ModunMohun '5); Punohanun Bundopadhya v. Eabia Bibi (6) ; Lachmi 
Narain v. Kunjilai (7) ; Karnataka Hanumantha y. Andukuri Hanu- 
mayya (8) ; Ariahudra v. Dorasavii (9) ; Mayne’s Hindu Law, arts. 321 to 
323 : White’s Act (Bom. Act VII of 1866), s. 6. 


me 

Maboh 12. 

Appel- 

late 

Civil. 

20 B. 388. 


JUDGMENT. 

Sargent, 0. J, — The question which we have to decide is whether 
when a money-decree has been obtained against the father of an undivid- 
ed Hindu family, execution can be bad after his death against his sons to 
the extent of the ancestral property that has come into their hands. The 
matter has recently been considered, and the question answered in the 
negative by the Allahabad High Court in the case of Lachmi Narain v. 
Kunjilai (7) ; but the decision cannot be reconciled with the judgment of 
this Court in Jagabhai v. Vijbhukandas (3), in which it was held that 
ancestral property in the hands of sons could be attached in execution of a 
money-decree against their deceased father with whom they had remained 
united until bis death. 

It cannot be denied that the wording of s. 234, Civil Procedure Code, 
presents an obstacle to proceedings in execution against the sons as the 
legal representatives of their father in respect of the ancestral property as 
it vests in them by birth and survivorship, and cannot be described as the 
property of the deceased which has come into their bands. But the 
answer to the question turns upon the inferenod to be drawn from the 
recent [388] decisions of the Privy Council as to the right of creditors to 
realize their claim against the father out of the entire estate. In Jagabhai 
V. Vijbhukundas Mr. Justice West says, in reference to the decision of the 
Privy Council in Mussamut Nanomi v. Modun Mohun (5), which ibis to be 
observed was the case of a money-decree, The father in fact is made the 
representative of the family, both in transaction anu suits, subject only to 
the right of the sons to prevent an entire dissipation of the estate by parti- 
cular instances of wrong-doing on the father's part. '* It will be safer 
perhaoB to rely on the language of Lord Hobhouse, who delivered the 
judgment of the Privy Council in the above ease, as to the principle laid 
down by the decisions of that Court. He says : '* Destructive as it may be 
of the principle of independent co-parcenary rights in the sons, the deci- 
sions have for some time established the principle that the sons cannot set 
up their rights against their father’s alienation for an antecedent debt, 
or against bis creditors’ remedies for their debts, if not tainted with 
immorality. " Again Hie Lordship says ; “ If the debt was of a nature to 
support a sale of the entirety, he might legally have sold it without suit, or 
the creditor might legally procure a sale of it by suit. All the sons can 


(3) 10 B.H.O.R, 861. 
(6) 181.A. 1. 

. (8) fi M. 383. 
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1895 claim ia that, not being parbioa bo the sale or execution proceedings, they 
Maboh 12. ought not to be barred from trying the fact of the nature of the debt in a 
suit of their own.” 

Appel- Such being the general principle as to the power of the father to bind 

LATE the interest of the sons in a suit against the father, there may doubtless 
Civil. cases in which having regard to the execution proceedings it is to be 

inferred that it was only the father’s estate which was intended to be sold, 

20 B, 383. Buch as Deendyaiv. Jugdeep {!), Hurdey Narain v. Baboo Eooderi^), 

Mahabir v. Bai Markunda[3), which are important decisions as showing 
the nature of the distinctions which may be drawn having regard to the 
nature of the suit and the execution proceedings ; but it being distinctly 
established by the Privy Council’s decisions that the creditor can attach 
and sell the entirety of the estate in execution of a money-decree against 
the father, we are unable to agree [389] with what is said by the Madras 
High Court in Artabudra v. Dorasamii^) ^ and which is much relied on in 
the judgment of the Allahabad High Court in Lachmi Narain v. Kunjtlal 
(5), that the obligation of the sons to satisfy their father’s debts is not 
within the scope of the decree against the father. On the contrary it 
appears to us that the judgment of Lord Hobhouse above referred to treats 
it throughout as being so, whether on the ground of representation of the 
sons by their father as stated by West, J., in Jagabhaiw. Vijbkukanda${6) 
or on the ground that the creditor has the power to attach and sell the 
entire interest in the land in execution proceedings against the father. If 
the son, against whom the decree is sought to be executed, as the represent 
tative of his father, takes the objection that the debts were tainted with 
immorality, be can do so under s. 244 as decided by the majority of the 
Full Bench in Seth Ghand v. Durga Dei{7) in the analogous case in which 
the objection was taken by the sons, that the property sought to be 
attached was not assets in their bands or at any rate under s. 278, Civil 
Procedure Code (Act XIV of 1882), which Tyrrel, J., considered to be the 
proper course. The Subordinate Judge has noticed that in the case of 
Jaqabhai y. Vijbhukandas the debt was incurred for the benedt of the 
family, but the result would have been precisely the same if it had been 
incurred for the sole purposes of the father, provided it was not tainted 
with immorality or illegality. 

Under these circumstances we think that in refusing in this case to 
entertain the execution proceedings against the sons to the extent of the 
ancestral property that had come into their bands, the lower Courts failed 
to exercises jurisdiction vested in them by law, inasmuch as it was their 
duty to grant execution to such extent unless the sons who bad been made 
parties to the record as representatives of their deceased father succeeded 
in proving that the debt was not one for which they could be made liable 
by Hindu law. 

We accordingly discharge the orders of the lower Courts and direct 
the Subordinate Judge to restore the darkhast to bis file [ 390 ] and dispose 
of it in conformity with the above remarks. The applicant to have his 
costs of this application if he should succeed in the execution prooeediogs. 



(1) 4 I.A. 247. (2) 11 1. A. 26. (3) 17 I. A. 11. (4) U M. 413. 

(5) 16 A, 449, (6) 11 B. 37. (7) 12 A. 313 (314). 


822’ 



X.] D. IjALLUBHAI JETHABEAl V. MT7NDAS KUBEBDAS 20 Bom. S91 


20 B. 390. 

APPELLATE CIVIL. 


1895 

MabOB 12. 


Before Mr. Justice Jardine and Mr. Justice Banade. 


Lbsai Ladlubhai Jethabhai {Original Defendant No. 7), 
Appellant v. MundaS KubeBDaS (Original Plaintiff)^ Respondent.* 

[I2th March, 1895.] ' 

Mortgage — PHorities — Registration Act III of 1877, s. 50— SaZe in execution of decree 
on. prior unregistered mortgage — Rights of purchaser— Claim of subsequent mort- 
gagee in possession under regisUred mortgage — Rights oj such subsequent mortgagee 
where he was not a party to the suit on prior mortgage — Transfer of Property Act 
{IV of 1882), s. 75. 
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Civil. 

« 

20 B. 390. 


Id October, 1887. the plaiotifi purchased certaiu lands at a sale held in 
execution of a decree passed on an unregistered mortgage effected in 1862. The 
defendant was in possession as mortgagee under a subsequent registered mort> 
gage of 1867. He was not a party to the suit and decree of 1887. The plaintifi 
sued for possessiou. The defendant claimed that the plaintiff could not recover 
possession without paying ofi his (the defendant’s) claim. 

f/eZd, that at the execution sale the plaintifi bought the property in dispute 
free from all subsequent iooumbraoces. subject only to the tight of the defend- 
ant, if he so desired, to retain possession. 

Held, also that the plaintiff as purchaser stood in the place of the prior 
mortgagee and bad a right to possession ; that the defendant as subsequent 
mortgagee could not compel the plaintiff to pay ofi bis (the defendant’s) mort- 
gage, but that the defendant not having been a party to the suit on the prior 
mortgage bad a right, if he wished to retain possession, to pay od the plaintiff’s 
claim. 

Mohan Manor v. Togu Uka (1) referred to and followed. 

Registration under Act HI of 1377 does not operate so as to exclude instru- 
ments executed before Act XX of 1861 came into operation on the ground of 
their non-registralion. 

Tirumala v. Lakshmi (2) referred to and followed. 

[F,, 23 A. 1 (3> ; 23 A. 25 (31) ; 28 A. 607 (609)=3 A.L J. 320 = 26 A.W N. 113 ; 28 B. 
163 = 5 Bom. L.R. 892; 28 0. 139 31 C. 737 (743) ; 26 M. 637 (539); 1 N L.R 158 
(163» ; 1 8.LR. 172; Disappr., 9 Ind. Gas. 613 = 21 M L.J. 213 = 9 M.L T. 431 
(F.B ) = (1911) 1 M.W.N. 165. 



Second appeal from J. Fitz Maurice, Assistant Judge of Abmedabad. 

Suit for possession of a godown and certain lands. 

In February, 1862, one Natbubhai and his sons mortgaged the 
property in question by an unregistered san-mortgage-deed to Bbogilal 
and Kaiidas. 

[891] In 1887 the mortgagees obtained a decree on tbe mortgage, and 
on the 30th October, J887, sold tbe property in execution to plaintitf. 

Id attempting to obtain possession tbe plaintiff was resisted by Desai 
Lallubbai Jethabhai (defendant No. 7) and two others (defendants Nos. 8 
and 9). 

The plaintiff, therefore, brought this suit against the original 
mortgagors (defendants Nos. 1 — 61 and Desai Lallubbai (defendant No. 7) 
and defendants Nos. 8 and 9. 

Lallubbai (defendant No. 7) claimed poBsession of some of the land 
under a registered mortgage from Natbubbai and bis sons, dated 
let January, 1867, which was renewed in May, 1883, and of the godown 
under registered mortgages dated 1873 and 1883. He contended that he 
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being in possession under a registered mortgage the plaintiff had bought 
subject to his claim, and that the plaintiff must satisfy his morbgage*debt 
before he could recover possession. 

Defendants Nos. 8 and 9 claimed other parts of the property sold at 
the execution sale in 1887, but the plaintiff compromised the suit as 
against them, and sold them the land they claimed. 

The Subordinate Judge held that as Lallubhai bad not been a party 
to the mor^gag 06 ’s suit in 1887 he should be permitted to vedeepu the 
mortgage under which the plaintiff claimed, and directed that he should 
pay within six months the full amount (Hs. 1,448) of the decree of 1887 
into Court to the credit of the plaintiff, and in default that the plaintiff 
should recover possession. 

On appeal the Assistant Judge varied the decree by permitting the 
defendant Lallubhai to redeem on payment Bs. 751-8-0 instead of the 
whole amount of the decree in 1887 on the ground that Lallubhai had 
possession of only part of the lands comprised in the original mortgage, 
the rest being in the possession of the defendants Nos. 8 and 9 with whom 
the plaintiff had compromised his claim by selling these lauds to them. 
He said : — 

“Ithipk, however, that the Subordinate Judge erred in requiring 
defendant No. 7 to redeem by payment of the full amount of the decree 
obtained against the mortgagors. For under the [392] decree other 
property besides that with defendant No. 7 was sold ; that other property 
was also the subject of the prior mortgage. It was in the possession of 
defendants Nos. 8 and 9 in this suit, and plaintiff has comnromised the 
suit as against them by selling that property to them for Bs. 600 (piVffl 
purshis in appeal). I think, therefore, it would be inequitable to throw 
the whole burden of the amount decreed on the prior mortgage on the 
portion of the property which is with defendant No. 7.” 

Defendant No. 7 was, therefore, permitted to redeem on payment of 

Bs. 751-8-0 only within six months from the date after the decree in 
appeal. 

Against this decision Lallubhai (defendant No. 7) preferred a second 
appeal to the High Court. 

Govardkanram M. Tripathi, for the appellant. 

Chimanlal H. Setalwad, for the respondent (plaintiff). 

JUDGMENT. 

Banade, J, — There are only two points which demand consideration 
in this case, the first being concerned with the relative rights of prior and 
subsequent incumbrancers inter se, and the second has reference to the 
operation of s. 50 of the Begistration Act III of 1877. 

The respondent (original plaintiff) purchased the property in dispute 
at a Court sale held on 30th October, 1887, in execution of a decree on ah 
unregistered san-tnortgage-bond of 1862. When he proceeded to take 
possession of the land, the appellant (original defendant No. 7) obstructed 
him on the ground that be was in possession under a registered mortgage- 
bond of 1887, roDowed in 1883, and that rsspoodent was bound to satisfy 

recover possession of the lands under his 
certificate of sale. The contest is thus between tbe purchaser in execution 
of a decree on a prior unregistered 5an-mortgage of 1862, and the dofeodant 
in possession under a subsequent registered mortgage of 1883. a renewal 
of one effected in 1867. 
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The authorities — Namdar Chaudhri v. Karamraji (l). Muhammad v. 
Man Singh (2), Gajadhar v. Mul Chand (3), Mohan Manor v. Togu Uka (4) 
— are quite clear oq the points (1) that the purchaser [393] stands in the 
place of the prior mortgagee, and (2) that be has a right to recover posses- 
sion, (3) that the subsequent mortgagee cannot compel him to redeem his 
own mortgage, but (4) has a right himself, in case he has not been made a 
party to the suit on the prior mortgage, to pay off the prior incumbrance 
if he desires to retain possession. The case of Gaya Prasad v. Salik 
Prasad (5) had special features, but even in that case Oldfield, J., admitted 
that he bad seen reason to change the view once held by him, and stated, 
following the ruling in Gopee v. Kalee (6) that the subsequent incum- 
brancers have only a right to pay off the debt on account of which the 
estate was sold, and to treat the purchaser as the owner of the estate 
subject to their claim. 

The facts of the present case are on all fours with those \u Mohan 
Manor v. Togu Uka (4), and on the authority of that decision and the 
eases referred to therein — Kasandasv. Parajivan (7), Damodarv. Naro (8) 
— we must hold that the respondent bought at the execution sale the pro- 
perty in dispute free from all subsequent incumbrances, subject only to the 
right of the appellant to redeem him if he so desired — Wasudev v Narayan 
{9) ; Mamtukh v. Turhhovan (10). The law under s. 75 of the Transfer of 
Property Act (IV of 1882) is the same — Venkata v. Kannamil 1) ; Shivaram 
V. Genu (12) ; Naran v. Dolatram (13) ; Sankana v. Virupakshapa (14), 
Badkabai v. Shamrav (15). 

The question of registration appears to present no difficulty. Regis- 
tration under Act III of 1877 does not operate so as to exclude instru- 
ments executed before Act XX of 1864 came into operation, on the ground 
of their non-registration — Tirumala v. Lakskmi (16). The Bombay 
decision in Khandu v. Tarachand (17), is to the same effect. As the 
oxecution-sale took place in respect of a san-mortgaga in Gujarat, the 
question of want of possession can have no significarjce. We accordingly 
confirm the decree- Appellant to pay all costs. 

Decree confirmed. 


20 B. 894. 

[394] APPELLATE CRIMINAL. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


Quben-Empbbss V. Latifkhan.* [12tb March, 1895.J 

Penal Code {Act XLV of 1860), a. 330 — violence for the purpose of extorting a 
confession — Ahttmenl-^Hlegal omission to act — Respondeat supetior Bombay 
Police Act (IF of 1890 , aa. 61 and 62 — Duty of a police o^lcer to shelter a person 
in custody. 

A polioeman who stands by, aoquiesoiog in an assault on a prisoner committed 
by another policeman for the purpose of extorting a oonfession, is guilty of 
abetment of an oSenne under a. 830 of the Indian Penal Code. 


U) 18 A. 316. 
(61 8 A. 633. 
(6) 6 B. It. 
(13) 6 B. 616. 
416) a tf. 147. 


* Criminal Appeal, No. 16 of 1896. 

(2) 9 A. 126. (8) 10 A, 620. (4) 10 B. 234. 

I6i 28 W.B- 838. (7) 7 B.H.O.B. A.O.J. 146. 

(9) P. J. (1882). 31 (10) Ibid. 213. (11) 5M. 164. 

(13) Ibid 688. (14) 7 B. 146. (16) 8 B. 168. 

(17) 1 B. 674. 
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Notbiag but fear of instant death is a defence for a policeman who tortures 
any one by order of a superior. The maxim respondeat superior has no applica- 
tion in such a case. Under the Bombay Police Act (IV of 1890) every police 
officer is bound to shelter a person in custody, and to arrest persons committing 
assaults likely to cause grievous bodily injury. If he omits to perform this duty , 
he is guilty of abetment. 

When the law imposes a duty to act on a person, his illegal omission to act 
renders him liable to punishment. 

Appeal from the conviction and sentence recorded by A. H. Unwin, 
Sessions Judge of Nasik, in the case of Qtieen-Smpress v. Chunilal and 
Latifkha^i. 

The accused No. 1 (Chunilal), a police constable, was charged with 
voluntarily causing hurt to extort a confession, under s. 330 of the Indian 
Penal Code (Act XLV of i860), 

Latifkhan (accused No. 2), who was also a police constable, was 
charged with abetment of the offence. 

The facts of this case were briefly as follows : — 

One Chandri reported to the police patil and to the two constables 
(the accused in the present case) that her neighbour Mahadu had committed 
theft of her property during her absence from her house. Mahadu was 
thereupon arrested and remained in close custody. Hia house was searched 
after 11 P.M., but no part of the stolen property was found. Then ashes 
were spread on the ground, and he was made to walk or stand on them. 
Accuiiied No. 1 (Chunilal) beat him with his fist and kicked him with his 
booted foot for the purpose of extorting a confession. But no confession 
could be [39S] extracted from him. Accused No, 2 (Latifkhan), who was 
present at the beating, did not remonstrate with accused No. 1, or prevent 
him from offering violence to Mahadu. Mahadu remained a prisoner on 
his verandah guarded by accused No. 2. Within a short time after the 
beating, Mahadu died. 

The Civil Surgeon who examined the corpse was of opinion that the 
immediate cause of death was rupture of the spleen. He attributed the 
rupture to some external violence, such as blows and kicks, although there 
were no external marks of injury. 

The Sessions Judge, differing from the assessors, found both the 
accused guilty of the offences charged, and sentenced accused No. 1 to 
rigorous imprisonment for four years, and accused No. 2 to rigorous 
imprisonment for two years. 

Against these convictions and sentences the accused appealed to the 
High Court. 

Manekshah Jehangirshah, for accused. 

Rao Sabeb Vasudev J. Kirtikar^ Government Pleader, for the Crown. 

JUDGMENT. 

Jardinb, J. — Before dealing with the questions of law, I will state 
the views I take of the facts which in most points are those expressed by 
this Court in its oral judgment upholding the conviction and sentence 
passed on Chunilal. I gave great weight to the remarks of the learned 
Judge on the demeanour of the witnesses ; he heard them, and that is one 
recognized way of estimating them. His estimation is confirmed by 
several things. Ist, the assessors have nothing to say against Sukranif 
whom he believes. 2nd, she has not varied her story in any substantial 
particular. 3rd, the other witnesses, Obandri and Yesha, after first deny- 
ing the assault, have sworn to her story in most details. The patii who 
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denies any assault, is not to be believed. He and Yesha are both police 
officers and took a part in the improper, and seemingly unreasonable, 
arrest and search which preceded the death of Mahadu ; in screening the 
prisoners they screen themselves. It is possible, as no marks were found 
on the skin, that Sukrani has exaggerated the assault: one blow or 
kick near the spleen might have produced the rupture, but the evidence 
is that several were given : this also is possible. Everything [396] 
shows that there was no circumstance showing a reasonable ground 
of suspicion that Mahadu was guilty of the theft alleged by Obandri ; the 
whole evidence is that the endeavour of Cbunilal was to induce a confession, 
in lieu of evidence, from Mahadu, and that he denied it. It was not the 
interest or intention of any one to do serious bodily harm such as would 
leave marks. Such behaviour is full of risk. It was the intention by 
threats, and gestures full of threats, such as light blows or kicks, to get 
the man to confess. This is the evidence. 

Section 163 of the Oriminal Procedure Code (X of 1882) forbids every 
policeman whosoever to do such a thing ; and no superior is to be obeyed 
who dares to set himself above the law. Sections 165 and 103 require 
the police officer to use some publicity in making a search : be must 
require two or more respectable inhabitants of the locality to be present. 
This is a certain check on malpractices. It was not observed ; and these 
dark proceedings went on at night. The prisoner Latifkhan was present, 
and the first question about him i.^, what did he do? It is admitted that 
be did not strike the deceased. His presence is consistent with the 
absence of any mens rea as to torture, or extortion of confession. It is 
easy to depose to words or gestures of a sort to implicate him in this crime. 
Therefore, the evidence must be carefully and cautiously examined. I 
attach no great importance to the discrepancy in Sukrani’s two statements 
as to whether the slap she says Latifkhan gave her was before or after the 
first blow given by Cbunilal to Mahadu. I do not regard her as a false 
witness. The more reluctant witness, Obandri, says Latifkhan waved her 
off. The other reluctant witness, Yesha, says he waved his right hand at 
her, saying don’t make a row, but whether his band touched ber or not, be 
did not see. From the mouths of such persons, I treat these statements 
as unwilling corroboration. The common intention of Obandri, Yesha, 
the patil and Ohunilal was to induce a confession. The waving off of 
Sukrani. the telling her not to make a row, seem to me things done by 
Latifkhan to e£fecr> that result. I see nothing improbable in Sukrani’s 
assertion that Lalifkban said " Let us beat them both and then they will 
confess.” The Sessions Judge was in a better position than this Court to 
say whether she is a truthful witness or not. I take it that she is. 

[897] Taking this view of the facts, I am of opinion that Latifkhan 
was rightly convicted, and I would sustain the conviction on two grounds : 
his proved enoouragemeot of Cbunilal, bis proved omission to perform his 
legal duty. Under the Bombay Police Act IV of 1890 every police officer 
is always on duty in bis district — s. 32, and bound to shelter every person 
in custody — s. 52, and to arrest persons committing assaults like that on 
Mahadu — s. 51. He has not pleaded the order of a superior or coercion 
by a superior; and there is nothing to show that Cbunilal had authority 
over him. both being ordinary constables, Cbunilal being of the first class, 
but neither of ibem bead constables. Mr. Justice Kanade thinks, bow- 
ever, that the prisoner was under ObuniUrs orders. Mahadu was in their 
joint oustody when the kicks and blows were given, which caused rupture 
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ot the spleea. After such a horrible occurrence, the remarks of the Sessions 
Judge on the illegal doings of the men will doubtless receive serious 

attention. 

To prevent such disgraceful malpractices in future, it will be well for 
the Bench to declare what the law is and on what doctrine founded. The 
Indian Penal Code (Act XLV of 1860), ss. 329, 330 and 331. punishes those 
who use torture to extort discovery or confession. The following are two 
of the illustrations to s. 330: — (1) A, a police officer, tortures B in order to 
induce Z Do confess that he had committed a crime. A is guilty of an 
offence under this section. (2) A, a police officer, tortures B to induce him to 
point out where certain stolen property is deposited. A is guilty of anoffenoe 
under this section. The punishment may extend to seven years’ 
imprisonment and tine. Both of these illusbrations might have been framed 
from the evidence in the case before us. In such matters, Mr. Mayne in 
his commentary on s. 79 of the Indian Penal Code points out that the 
command of a superior, whatever his rank, is no defence. Where by com- 
mand of a jamadar then present some constables tortured a woman, they 
were held guilty — Queen v. Behary Singh (1). No such excuse is a defence 
at law unless it is detinitely accepted by the law itself as a defence ; and 
then it is usually enacted as a general or special exception to the ordinary 
law. Nothing but fear of instant death is a defence for a policeman who 
tortures a man or woman by superior order. This interpretation is placed 
on s. 91 of the [398] Penal Code in Queen v. Sonoo (2), where the prisoners 
pleaded that a police inspector bad coerced them to make false statements. 
This case is quoted with approval in the leading case, Queen- Empress v. 
Maganlal (3), where the same interpretation is placed on s. 94 by 
Bayley, J., and myself. When the law places a duty to act on a person, 
bis illegal omission to act is to be judged by the same principles. It may 
be a form of abetment under s. 107; while s. 116 takes particular notice 
of the omission of a police officer whose duty it is to prevent a crime. 
So where a police officer purposely kept out of the way, knowing that 
some persons were likely to be tortured to get confessions out of them, he 
was pronounced guilty of abetment — Queen v. Kali Churn (4). In the 
present case, the law required Latifkhanto prevent Chunikl using torture, 
but he did not even expostulate. The law, therefore, punishes his 
failure to act. Otherwise any single policeman might by overawing 
the Queen’s subjects by surrounding them with a force of acquiescing 
constables proceed to torture and murder one person after another, 
the presence of these officers of the law being the means of breaking 
the law. See Lord Macaulay’s note cited at p. 132 of MnganlaVs case (3). 
It would, therefore, have been no defence, if pleaded by Latifkban, that he 
acted under some sort of obedience to Chunilal. There may be a habit of 
thought of this kind among the police, a tradition to this effect, a feeling 
of helplessness diffused among them. These are the excuses made for 
the corrupt Mamlatdars by Sir Baymond West, which were considered 
in Maganlal s case (seep. 130), and were pronounced vain before the 
law. The police no more than the Magistrates will be allowed to plead 
cowardice: the law by the threat of punishment compels them to act up 
to their duty and forces each one of them to interpose his authority 
prevent the other torturing their prisoner. Here the maxim respondeat 
superior has no application ; the only superior is the law. This tellio^ 


(1) 7 W.R Cc. R. 3. 
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a priBoner that be is guilty and using threats or violence to make him 1895 
confess, are treated by Lord Coke as malpractices contrary to the great March 12. 
provision of the Great Charter which forbids any judgment or punishment 
of the subject except by the Courts of law — 2 Inst. 54 on Magna Gharta, Appbl- 
Cap. 29. Even when the words legam terrce were held to [399] import LATE 
the prerogative (see David Jardine’s Beading on Torture) and to sanction CRIMINAL^ 
the practice of torture by the King's command, they were never held to — 
sanction it on the part of lower officers. This great provision is at the 20 B. 394, 

/ foundation of our law ; and. as an old lawyer says quaintly, Magna Charta 
is so troublesome a fellow that he will have no superior. 

It behoves the District Magistrate to make due inquiry into the 
behaviour of the police patil and his reasons for reporting that Mahadu 
died of fever. He is the officer on whom the law imposes the duty, in 
cases of violent death, of holding an inquest and finding a verdict. Al- 
though he may rightly have left the inquest to the Magistrate called upon 
specially by s. 176 of the Code to make solemn inquiry whenever a person 
dies in police custody, he had no right to report anything untrue, I say 
that when a man is killed under torture, even by such an unforeseen 
thing as rupture of a diseased spleen, especially if the torture is applied 
by the agents of the law, it is solemn duty of Her Majesty’s servants, 
to fulfil her Coronation oath, to make such use of our criminal law and 
procedure as will prevent such offences taking place again. It is not 
creditable that, on the mere suspicion of the women Chandri, both 
village and district policeman should proceed to such violent measures 
as to arrest Mahadu, keep him in custody for hours, search his bouse at 
night, threaten him to make him confess, and then not state the true facts 
or lay them before the inquest. 

Coming to the sentence passed, I think it right to say that in 
several recent cases where murders have occurred the petty officials 
have shirked iheir duty or falsified the evidence, pleading laziness or 
cowardice or showing corrupt or partial behaviour. It is not to be 
tolerated that the lowest class of officers shall in these ways interfere 
with the due detection and punishment of the highest crimes known to 
the law. I have doubts, however, whether until Maganlal's case (1) 
came before this Court, the frailty, as a defence, of such excuses as 
cowardice, helpness and traditional waye of thought was fully 
understood. It was even urged by the Advocate General in a later 
case {Queen-Empress v. Ckagan (2)) that the Government of Bombay 
believed chat much considered judgment has misled the Magistrates. 

1 do not think that was the case, as s. 94 of the Penal [400] Code 
is clear, and no lawyer had ever suggested, until the matter of the 
Mamlatdars arose, that cowardice or corruption amounted to legal neces- 
sity unless fear of instant death were proved. 1 am glad that there 
is no doubt now on the doctrine of the laws : for it is of course the plain 
duty of every police officer actively to prevent any other from doing such 
an act as torture, which everyone knows to be criminal, wbicb often 
causes far more serious injury to the body than the criminal intends, and 
wbicb is BO likely to impair the bond of allegiance between tbe subject 
and the Grown. 

The view of tbe facts taken by my learned colleague logically induces 
him to propose some reduction of the sentence, and though not disposed 
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1895 to interfere with the discretion of the Judge on that ground, I do not 
Maboh i2, think it necessary to burden the time of a third Judge on this point, but 

concur for reasons to which we both give weight. The chief offender has 

Appel- been brought to justice as a result of the prompt inquiry by the magistracy 
LATE and police of Nasik. The prisoner may not have been fuUy aware of the 
Criminal, IhiW about abetment, where one policeman stands by acquiescing in an 

assault on a prisoner committed by the other. It may possibly be that 

20 B. 394. there was some foundation for the unusual argument of Mr. Latham in 

Chagans case that even the Magistrates did not fully understand the law 
about accomplices. 

As the judgments in Maganlal’s case (1) and Ghagan's c&se (2) declare 
it clearly in regard to corrupt offers of money, so this judgment now 
delivered will, we hope, remove any doubts that the inferior police may 
have as to their duty when another policeman assaults a prisoner to 
induce him to confess. The result will be to deter people from such doings 
in the future. We, therefore, reduce the sentence to one year of rigorous 
imprisonment. 

RaNaDE, J. — We have already disposed of the appeal of accused 
No. 1, Chunilal. The case as against Latifkhan, accused No. 2, was 
reserved for fuller consideration. He was charged with having been present 
at and abetted tbe torture, under ss. 830 and 114 of the Code. It is 
admitted that accused No. 1 was a police constable, ffrst class, and Latif 
was a constable, second class. The committing Magistrate had charged 
both accused with offences under ss. 331 and 304, but they were actually 
tried in tbe Sessions Court, tbe first accused under s. 330, and the second 
as abetting under [«01] 8. 114, the offence committed by accused 
No. 1. Tbe committing Magistrate in bis statement of tbe reasons for 
committal observed that No. 2 accused was nob only in company with 
No. 1 accused when he assaulted the deceased Mabadu, but that, by 
giving a slap on the face of the prosecutrix, he prevented her from inter- 
fering with accused No. 1 when he committed tbe assault on tbe deceased. 
The Sessions Judge, differing from the assessors, found it proved that 
accused No. 2 was nob only present when No. 1 accused kicked the 
deceased Mabadu, but that he suggested tbe idea that both tbe prosecutrix 
and the deceased should be beaten to make them confess, and that accused 
No. 2 struck the prosecutrix, not with a view to make her speak, bub 
to prevent her from interposing for Mahadu’s protection. I have ac- 
cordingly to consider bow far this story that No. 2 accused actively 
encouraged No. 1 in the fatal assault, and that he himself co-operated 
in it by slapping the prosecutrix on her face, is supported by the 
evidence. 

In the case of No. 1 accused, the testimony of the prosecutrix 
Sukraui was corroborated by the evidence of Cbandri and Yesha, who, 
though they had denied the alleged beating before the police and the 
Mamlabdar, stated in the Sessions Court that accused No. 1 gave blows 
with the fist, and two or three kicks with his boot. This agreement be* 
tween the evidence of the three prosecution witnesses evidently influenced 
the Sessions Judge iu coming to the conclusion he did as regards the 
guile of No. 1 accused. In regard to No. 2 accused, however, there is 
only no such agreement, but a positive ooutradiotion betweeu the evidence 
of Sukraui and that of Chandri and Yesha. Cbandri stated that accused 
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No. 2 did not strike Sukrani. He warned her off with his hand to lie down 
at a little distance and that he did not touch her persoa. Obandri also did 
not state thataooused No. 2 used any words suggesting that both Mahadu 
and the prosecutrix should be beaten to make them confess. Yesha also 
stated that accused No. 2 waved his band, saying to Sukrani “ do not 
make a row/’ and Yesha did not see if this band touched Sukrani or not. 
He also did not state that accused No. 2 suggested that both should be 
beaten. When both Ghandri and Yesha made these statements, they 
were not under any fear of the accused. They bad apparently under fear 
at first denied all knowledge of the beating and kicking charged to No. 1 
accused, but before the Sessions Court [402] there was no such fear. 
There was, if possible, the strongest motive to exaggerate the offence, and 
it cannot easily be conceived why, when they gave evidence so freely 
against No. 1 accused, they should have contradicted Sukrani as regards 
both the statement and the act which Sukrani attributes to accused No. 2. 
This cootradiction between Sukrani's statamenh and tbe evidence of 
Ghandri and Yesha materially diminishes the credibility of Sukrani’s 
allegations against No. 2 accused. Tbe Sessions Judge appears to have 
formed a favourable impression of Sukrani’s honesty, but he does not notice 
the fact that, in so far as accused No. 2 is concerned, not only is she 
contradicted by Ghandri and Yesha, but the story told by her to the 
Mamlatdar is in flab contradiction to her statements in the Sessions Gourt. 
Before tbe Mamlatdar she stated tbas First tbe Musalman constable 
slapped me on tbe cheek.” Thereupon Mabadu remonstrated, and “after- 
wards the sepoys began to beat Mahadu.” Her story in the Sessions 
Court was that tbe slap on her face was tbe last act of assault, and that 
it was resorted to after Mahadu bad been beaten, chiefly to make her 
remain silent. Sukrani was unable to explain away this contradiction. 
It is plain, therefore, that this whole story of accused No. 2 having beaten 
Sukrani to make her remain silent was an afterthought, and bad no 
foundation in fact. 

This examination of the evidence leaves no room for doubt that the 
two particular allegations made against accused No. 2 to prove that he 
abetted No. 1 accused cannot be accepted as proved by any consistent or 
reliable testimony. There still remains the fact that No. 2 accused was 
in the company of No. 1 accused when tbe latter committed the assault. 
Mere presence at the commission of an offence cannot be construed 
as instigation or abetment unless such presence was intended or calculated 
to have that efleot. Thus it was held that while the priest who officiates 
at a bigamous marriage abets the offence, strangers casually present at 
tbe celebration are not abettors of the same. No 2 accused was no doubt 
a subordinate of No. 1 accused, but bis presence on the occasion, if not 
intended, was certainly calculated to give countenance to the offence com- 
mitted by accused No. 1. He cannot plead coercion, for this excuse is 
only good under s. 94, Indian Pena! Code — Empress v. Sonoo (l) ; [403] 
Queen-Empress y. Maganlal (2) — when the fear is of instant death. In 
less serious casesi this circumstance can only be pleaded in mitigation of 
tbe punishment. The Sessions Judge would certainly not have sentenced 
the accused No. 2 to two years’ rigorous imprisonment but for his conviction 
that No. 2 accused actively supported No. 1 accused, and that he took 
part himaeU in tbe torture. Even though I bold that tbe evidence does 
not support this view, yet as he was a police officer on duty at the time, 
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1896 and as he joined with No. 1 accused in the illegal search at night without 
March 12. the usual precautions of a paoch to watch the proceedings, the acoased 

No. 2 by his silent acquiescence was an accessory to the offence of his 

Appel- principal. In the view I have taken of the facts I think a sentence of one 
LATE year’s imprisonment would be sufficiently deterrent punishment under the 
Criminal, peculiar circumstances of the case. 
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APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton. 


Charles Agnew Turner, Official Assignee and Assignee of 

THE Estate and Effects op A.G, Almond, an Insolvent 

{Applicant) V. Pestonji Fardunji and others {,Original Plaintiis)^ 

Opponents.* [12bh March, 1895.] 

Insolvency — Attachment beicre judgment — Insolvency of defendant whose property has 
been attached before judginent — Bight of Official Assignee to attached property— 
Practice — Procedure — Civil Procedure Code [Act XIV of 1882), $s. 278, 281, 487, 
351 — Indian Insolvent Act (Siai. 11 and 12 Vic., C. 21), 

Plaictifis filed a suit in a subordioate Court aod attached before judgment 
some moveable property of the defendant. Before the hearing of the suit, the 
defendant filed a petition in Bombay under the Insolvenoy Act, and a vesting 
order was made. 

Beld, that the Official Assignee was entitled by an application to the Court, in 
which the suit was filed, to have the attachment raised before the defendant was 
declared an insolvent. 

Where a vesting order is made after attachment, and before decree, the title of 
the Official Assignee takes effect, and prevents the attaching creditor from 
obtaining satisfaction of his decree by a sale. In such a case the Official 
Assignee can move by an ordinary motion instead of a regular suit. 

[404] Java v, Jadowji fl), referred to. 

Shib Kristo v. Miller (2) and Sadayappa v. Pontiama (3), roforred'^to and 
followed. 

Application under s. 622 of the Civil Procedure Code (Act XIV of 
1882) to the High Court in its extraordinary jurisdiction. 

In a suit brought against one Almond in the Court of the First Class 
Subordinate Judge of Surat, certain property belonging to him was attached 
before judgment by the plaintiffs (Dinshaw Fardunji and Co.) 

On the 26bh June, 1894, before the suit came on for hearing, Almond 
* in insolvency in the High Court of Bombay, and by the 

vesting order made on that day all his estate became vested in the 
Official Assignee under s. 7 of the Indian Insolvent Act (Stat. 11 and 12 
Vic., c. 21). 

On the 30bh June, the Official Assignee applied in the Surat Court 
under ss. 278 and 487 of the Civil Procedure Code (Act XIV of 1882) to 
have the attachment before judgment removed, and the attached pro- 
perty handed over to him for the benefit of the insolvent’s creditors. 

The Subordinate Judge, Khan Bahadur M. N. Nanavati, rejected the. 
application as being premature, because Almond had not yet been declared 


Applioation No. 235 of 1894 undec extraordinary juxisdiotlon* 
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an insolvent under s. 351 of the Civil Procedure Code (Act XIV of 1882), 
and ha observed : " If the attachment be raised now, and if Almond’s ap- 
pliaatioQ be dismissed, or he be not declared an iusolveot, the attachiog 
creditors would lose all the beneht of the attachment before judgment to 
the defeat of the principle vigilantibus non dormientibus leges et cequitas 
suhveniunt.** 

The Official Assignee then applied to the High Court under s. 622 of 
the Code of Civil Procedure (Act XIV of 1882) and obtained a rule nist 
calling upon the plaintiff in the suit (Dinshaw Fardunji and Co.) to show 
cause why the decision of the Subordinate Judge of Surat should not be 
set aside. 

Macplterson (with A. V. Sakhardande), for the applicant (the Official 
Assignee) in support of the rule. — An attachment before [406j judgment 
is void as against a vesting order. See Gamble v. Bholagir (l), Shib Kristo 
V. Miller (2) and Sadayappa v. Ponnama (3). 


1895 

MARCH 1^. 

Appel- 

late 

Civil. 

20 B. 903. 


The application was not premature. 

The case of Java v. Jadowji[^) relied upon by the Subordinate Judge 
was decided under s. 246 of the former Civil Procedure Code (Act VIII of 
1859). That a. 246 has been split up into ss. 278, 280, 281 and 282 of 
the present Civil Procedure Code (Act XTV of 1882), and those sections 
only apply to property attached in execution of decrees, the words Or 
under any order for attachment passed before judgment ” in s. 246 of the 
old Code having been omitted in the new Code. The Official Assignee can, 
therefore, apply under s. 487 of the new Code. Section 278 merely shows 
the manner in which the investigation of his claim is to be made. The 
later sections, viz., 279, 280 and 281, do not apply to attachments before 
judgment at all. 

In the case of insolvents under the Indian Insolvent Act (Statute 11 
and 12 Vic,, c. 21), the title of the Official Assignee is finally completed by 
the vesting order. The words *' declared insolvent ” in s. 351 of the Civil 
Procedure Code (Act XIV of 1882) are not to be found in the statute. The 
lower Court’s order, therefore, is erroneous. 


JUDGMENT. 

Candy, J. — Dinshaw Fardunji and Co. having filed a suit against 
A. G. Almond in the Subordinate Court. Surat, attached before judgment 
certain moveable property of the defendant. Before tbe hearing of the 
suit, Almond filed his petition in Bombay under the Insolvency Act, and 
tbe usual vesting order was at once made. Tbe Official Assignee then 
applied to the Subordinate Judge, Surat, under ss. 487, 278. Civil Procedure 
Code (Act XIV of 1882) to raise the attachment ; but the Subordinate 
Judge dismissed the application on the grounds that (a) Almond had not 
been declared an insolvent; (6) in the case of Java v. Jadowji (4), the 
application, under s. 246, Act VIII of 1859, (answering to s. 278, present 
Code) had been diemisBed. He. therefore, rejected the application as 
' premature, tbe Official Assignee being at liberty to make it on Almond 
being declared an insolvent. 

[406] On tbe Official Assignee applying to this Court under s. 622, 
a rule nisi was granted, and notices were issued. Dinshaw Fardunji and 
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Co. have intimated that they have no objection to the attached property 
being banded over to the Official Aesigoee. But it is expedient to intimate 
our views on both the points taken by the Subordinate Judge. 

(a) Almond having himself made a petition in insolvency, it was 
impossible to hold that tbe Official Assignee’s application was premature 
till Almond had been declared an insolvent. This was not a case in which 
a creditor had asked tbe debtor to be declared an insolvent, or where a 
declaration of insolvency could be made under s. 351, Civil Procedure 
Code. 

(h) In the case of Java v. Jadowji (l), the facts were as stated by 
the Subordinate Judge. But it is clear that in the opinion of the Chief 
Justice, Sir M. Sausse, it was the duty of the Court, on the fact of the 
vesting order being brought to its notice, to remove the attachment. So 
here the Subordinate Judge shoud have adjudicated on the question, and 
not declined to deal with the facts brought to bis notice, on the ground 
that the application was premature. 

We agree with the majority of tbe Judges of tbe Calcutta High Court 
in Shib Kristo v. Miller[2) and with the Madras High Court in Sadayaypa 
V. Ponnamai'^) that where a vesting order has been made after attachment 
and before decree, the title of the Official Assignee takes effect and prevents 
the attaching creditor from obtaining satisfaction of his decree by a sale. 
But the right of tbe Official Assignee to have the attachment before judg- 
ment removed, and his right to resist the claim of the attaching creditor 
to have the decree satisfied by the sale of tbe attached property, would 
seem to stand or fall together. We can see no reason, on principle, why 
the Official Assignee should be forced to assert his right by a regular 
suit instead of bringing the facts to the notice of the Court by 
ordinary motion. The latter nrocedure is apparently followed by the 
Calf^utta High Court (see Bank of Bengal v. Newton (4) ). It has, as 
[40 1 J shown above, been followed on the Original Side of this Court ; and 
we see no reason why it should not be followed in the Subordinate Courts 
of the Presidency. 

This conclusion seems consistent with the provisions of the Civil 
Procedure Code. By the terms of s. 487, any claim to property attached 
before judgment shall be investigated in the manner before provided for 
the investigation of claims to property attached in execution of a decree 
for money. The section dealing with the manner of investigating such 
claims is s. 278, which directs that the Court shall proceed to investigate 
the claim with the like power as regards tbe examination of the claimant 
and in all other respects as if he were a party to tbe suit, and 
the provisions of this section must be applied to the investigation 
of claims to property attached before judgment. But s. 281, which 
in certain cases prevents the release from attachment of property 
attached in execution of a decree, has not been applied to claims to 
property attached before judgment, for s. 487, which prescribes the 
mannar of investigation, is silent as to the result. If. then, it be found 
that by operation of law, the defendant has ceased to have any 
interest in the property, and that there is nothing left to justify 
the maintenance of the attachment, it is clear that the attachment ought 
to be raised, for when the law directs the claim to be investigated, it 
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manifestly implies that if the claim is made good, the attacbmonfc, which 
was intended merely to preserve the defendaot’ s interest from the effect 
of private alienations, shall come to an end. 

Having regard to these considerations, we must make the rule absolute, 
and discharge the order of the Subordinate Judge, and direct the attachment 
to be removed. The Official Assignee does not ask for costs. 
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Civil. 


20 B. m. 


20 B. 408 (F.B.), 

[408] APPELLATE CIVIL— FULL BENCH. 

Before Sir Charles Sargent, Kt, Chief Justice, Mr. Justice Jardine, 
Mr. Justice Farrau, Mr. Justice Ranade and Mr. Justice Fulton, 


Datto Dudheshvar {Original Plaintiff), Appellant v. Vithu BIN 
TULJAJI, DECEASED. BY HIS WIDOW AND HEIRESS HaRIBAI 
AND ANOTHER {Original Defendants), Respondents. 

[13ch March. 1895.] 


lAmitation Act {XV of 1877), sch. II. arts. 132 and 1^7-Bond-Morlgage— Security 
pledge (bacan ga,hixi)— Hypothecation— Charge^Siinple mortgage without possession. 

Where a bond given for a loan contained the following condition as to security 
and repayment of the money 

“The security pledge {laran gahan) for this is our own property, Survey 
Nos. 170 and 778 in the village Ped, on all the laud of which two numbers do 
you take satisfaction for the said money ; and if it should be insufficient, I will 
personally make satisfaction.'* 

Held, that the transaction was a mortgage governed by art. 147, sch. II of 
the Limitation Act (XV of 1877) and uob a charge governed by art. 132. 

Ehemji v. Rama (1). Rangasami v. Mutlukumarappa (2) and \Girwar Singh v. 
Thakur Narayan Singh (3). dissected from. 

Moliram^. Vitai (4). Venkateshv. Nnrayan (5) and Bava;i v- Taf j/a (6) followed. 


^Overruled. 30M. 426(P.C.) = 4 A.L.J. 625-9 Bom. 1104=6 C.L.;L ^5-11 

O. W.N. 1006 = 2 M.L T. 333 ; N. P.. 34 0. 941=6 O.L.J. 237 = 11 C.W.N.959 , 

P. . 11 Ind. Gas. 629-21 M.L.J. 562 ; 3 O.C. 166 (162) ; R., 33 0. 985-4 O.L.J. 
219 (224) ; 25 M. 220(241) (F.B.) ; 12 C.P.L.B. 26 (31) ; D., 10 N L.R. 81 (88). J 


Second appeal from the decision of John Fitz Maurice, Assistant 
Judge of Satara, confirming the decree of Eao Saheb S. B. Gole, 
Subordinate Judge of Vita. 

The plaintiff Datto was the assignee of a bond executed to one 
Babajibbat by the defendant Vithu, who had borrowed a sum of money 
drom Babajibbat, and had given the bond, dated the 12th September, 
1876, as security. The plaintiff in 1891 sued to recover the money due 
on the bond by a sale of the lands mentioned in it. 

The bond provided that both principal and interest were to be paid 
within a year from its date, and that, in case of default, the creditor 
should recover the amount from the lapd which was in the possession of 
the debtor. The following is a translation of the provision in the 

bond : — 

[409] The security -pledge {laran gahan) for this (is) our own 
^property, Survey Nos. 170 and 778 in the village Ped, on all the land of 


* Second Appeal No. 764 oi 1992. 

(2) 10 M. 509. (3) 14 0. 730. 
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which two numbers do you take satisfaction for the said money ; and if it 
should be insufficient, I will personally make satisfaction ” 

The lower Court held that the bond merely created a charge on the 
lands and was not a mortgage ; that art. 132 and not art. 147, soh. II 
of the Limitation Act (XV of 1877) applied ; and that the suit was barred; 
Balaji A. Bhagvat appeared for the appellant (plaintiff). 

Vishini K. Bhaiavdekar, appeared for the respondent (first defendant). 
The second appeal came on for hearing before a Division Bench, 
consisting of Jardine and Rauade, JJ., who, in view of the conflict of 
decisions on the point as to whether the transaction in suit should be 


held to be a charge on immoveable property or mortgage, made a reference 
to a Full Bench in the following terms: — 

Jardine, J. — After hearing able arguments we determine to refer to 
a Full Bench the question whether art. 132 or art. 147 of the Limitation 
Act (XV of 1877) applies to the present suit. The suit is based on a 
bond which contains the following condition as to security and repay- 
ment : — “The security-pledge itaran gahan) for this is our own property, 
Survey Nos. 170 and 778 in the village Ped, on all the land of which 
two numbers do you take satisfaction for the said money ; and if it should- 
be insufficient, I will personally make satisfaction.” 

This bond resembles that in Khemji v. Rama (1), in that it gives no 
possession, nor right of entry, nor, in our opinion, power to sell without 
the intervention of a Court. There it was held by Birdwood and Jardine, 
JJ., that art. 132 applied. But in Onkar Ramshet v. The Firm known as- 
Govordhan Parshoiamdas{2), Scott and Telang, JJ.. in a similar case, took- 
the contrary view, holding art. 147 to apply. In Venkatesh v. Narayan (3). 
which also is on all fours, Sargent, C.J., and Telang. J., held art. 147 to 
apply. The decisions in these two cases are influenced by the views 
expressed by Sargent, O.J., and Nanabhai, J.. in the Full Bench case 
[410] Alotiramv. Vitai[A), which, though, as expressly remarked in Venka- 
tesh V. Narayan, it was not necessary for the decision of the case to consider 
what limitation applies to a bond like the present, throw some doubt on 
the decision in Khemji v. Rama. In Bavaji v. Tatya (5), Sargent, C.J., 
and Candy, J., treat the Full Bench case as if it overruled the latter. 

There is thus a conflict of decisions on the very Question on which 
the decision of the present appeal depends. 

The conditions of the bonds in the Full Bench case and in Bulakhi v. 
Tukaram (6) are, in our opinion, distinguishable and have been correctly 
distinguished by the Courts below. 

The learned Judges who have expressed opinions doubting the- 

correctness of the decision in Khemji v. Rama do not appear to have had 

their attention drawn to the judgment of the Full Bench at Madras in 

Rangasami v. Muttukumarappa (7) on the same point. It has since been 

determined by a Full Bench at Calcutta in Girwar Singh v. Thdkur 

Narayan Singh (8). Both of these judgments dissent from the majority 

of the Full Bench in the Allahabad Court in ShibLaly. Ganga Prasad (9) 

whose views are expressly followed in the Bombay Full Bench case. These^ 

Full Bench decisions at Madras and Calcutta support the views expressed 

in Khemii^ v. Rama. In order that the important question may, as regards 

this Presidency, be solemnly determined, we refer it to a Full Bench of 
this Court. 


(1) 10 B. 519. 
(4) 13 B. 90. 
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RANADE, J. — A series of decisions of this Court commencing with 
the ruling in Tukaram v. Khandoji (1) and ending with Venkatesh v. Nara- 
yan (2) have been (with the exception of the decision in Kheynji v. Rama (3)) 
in favour of treating simple hypothecation bonds as mortgages, and not as 
•barges, in so far as the application of art. 132 or 147 of the Limitation Act 
is concerned. The authority of the decisiou in Khemji v. Rama{S) has 
been much ouestioned, if not overruled, in the later decisions, one of them a 
Full Bench decision, Kane Lakshman Prabhuv. Lakshman (4) ; Onkar 
Ramshet v. t«i] The Firm known as Govardhan Parsholamdas (5) : Firm 
known as blanaji Madhavrav v. Pandu t6) ; BavaR v. Tatya (7) ; Motiram v. 
Vitai{S)t and Venkatesh v. Narayan (2). The Allahabad High Court has 
also taken the same view as that of this Court in the cases cited above. 
See Skib Lai v. Ganga Prasad (9). On the other hand, the High Courts of 
Madras and Calcutta have taken the opposite view, that which found 
support in Khemji v. Rama (3), and one of these decisions was passed after 
a full review of the authorities on the other side, viz., Girwar Singh v. 
Thakur Narayan Singh (10) and Davani v. Ratna (11). 

In this state of the law on the point, the Courts in this Presiaency 
are bound to follow the rulings of this Court iu preference to those of the 
other High Courts, If that view were followed, the decisioes of the lower 
Courts in the present case will have to be reversed. As, however, the 
authority of the decision in Khemji v. Rama (3) has not been expressly 
overruled by the later decision in Motiram v. Vital (8), I think the present 
is a fit case for reference to a Full Bench, and I, therefore, agree with 
Mr. Justice Jardine in his order of reference. 

The reference was argued before a Full Bench composed of Sargent, 
C.J., Jardine. Farran, Ranade and Fulton, JJ. 

Balaji A. Bhagvat, for the appellant (plaintiflf). — The expression taran 
gahan in the document literally means ‘ security mortgage,’ — that is, mort- 
gage without possession* With respect to payment, the words in the 
document are zaminivar aple rupayacha ulagada karuii ghyava, — that is, 
** you should realize your money on the land." The expression taran gahan 
has been held to mean ’mortgage without possession" — Onkar Ramshet v. 
The Firm known as Govardhandas Parsholamdas (5). The current of 
decisions of this High Court has been that bonds which contain no power 
of sale or right of entry are mortgage transactions — Venkatesh v. Nara- 
yan (2). The Full Bench ruling in Motiram v. Vitai (8) has practically 
decided the Question. There it has been distinctly held [4123 that trans- 
actions like the one in dispute are mortgages governed by arc. 147, sch. II 
of the Limitation Act. 

[Sargent, C. J. — If the money is to be realized from the land, that 
means that the money is to be realized by the sale of the land.] 

Yes. If the money is to be realized by the sale of the land under the 
dooument, then the transaction is a mortgage and not merely a charge on 
immoveable property. This contention is strengthened by a subsequent 
clause in the document, namely, ani kami alyas mijativar bharun dein , — 
that IB, "and if less be realized, I will pay (the balance) personally." The 
deoieioQS which are in conflict with the aforesaid current of authorities are 
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Khemji v. Rama (l), Rangasami v . Muttukumarappa (2), Girwar Singh v. 
Thakur Narayan Singh (3). The practice of the Calcutta and Madras High 
Courts is different from the practice of this and the Allahabad High Court, 
which takes the same view as this Court does — Krishnalal v. Gangaram (4). 

Narayan G. Chanadavarkar (for Vishnu K. Bhatvdekari) appeared fo*^ 
respondent No. 1 (defendant No. 1). — The documents in the cases relied 
on, contain one or other of three conditions, namely, either a right of entry 
or a right of redemption, or a right of sale. As the document in the present 
case contains none of these conditions, we submit that it is not a mortgage, 
but it merely creates a charge on immoveable property. The term charge' 
is defined in s. 100 of the Transfer of Property Act (IV of 1882). A charge 
differs from a mortgage — Barlinson v. Hall (5) ; Ramdin v. Kalka 
Pershad (6). 

[Ranade, J. — The document in dispute does contemplate a skle for 
the recovery of the money.] 

No doubt it does contemplate a sale, but that circumstance alone 
would not make the transaction a mortgage. 

[Jardine, J. — The words in the document are taran gahan ; the word 
gahan means mortgage.] 

[Sargent, C. J. — -We are all agreed that wo should follow the ruling 
n Motiram v. Vitai (7).] 


JUDGMENT. 


[413] The judgment of Sargent, C. J., and Farran and Fulton, JJ., 
was delivered by 

Sargent, C. J. — We think that the instrument in question would 

probably be regarded by an English lawyer as a hypothecation bond falling 

under s. 132 of the Statute of Limitations, and such we cannot doubt 

would be the view taken of it by the Madras High Court — Rangasami v. 

Muttuknmarappa (2). But, as regards this Presidency, the question as to 

the article of the Statute of Limitations applicable to such an instrumeut 

must, we think, be regarded as concluded by the decision of the Full 

Bench in Motiram v. Vitai (7) subsequent to the decision in Khemji v. 

Rayna (1). In that case it was held (differing doubtless from the Calcutta 

High Court) that the object of the Legislature by the introduction of 

art. 147 was to provide a special article for suits by mortgagees, leaving 

art. 132 in its original form to apply to charges other than those 

which arise from loans, and further that the article was applicable to 

simple mortgages without possession on right of entry, on the ground 

that they constituted a large class of instruments which were not 

only in every-day use, but regarded and described by the natives of this 

country as mortgages, and treated as such by all the Courts of the Mofussil. 

These conclusions enunciated in the judgment of the majority of the Court 

were acted upon in Venkatesh v. Narayan (8) and Bavaji v. Tatya (9) 

The principle of stare decisis is one of the utmost importance in questions 

of this nature as producing uniformity of practice. We must, therefore, 

answer the question by holding that art. 147 is applicable to the instrumeut 
in question. 

Jardtne, j. — T he material part of the bond is the following: — "Ths 
security-pledge {taran gahan) for this is our own property, Survey Nos* 170 


(1) 10 B. 519. (2) 10 M. 609. 

(5) L.R. 12 Q.B.Div. 347 (3501. 
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and 778, in bhe village Ped. on all fche land of which two numbers do you 
take satisfaction for the said money ; and if ifc-should be insuflacienfc, I will 
personally make satisfaction.” Znminivar rupayacha ulgadakarunghyava; 
ani kami alyas mi jativar ulgada karun dein. 

The Maratha words used are terse and vague ; but after conaider- 
tion, it is admitted by the pleaders on both sides that the meaning 
[4143 is that the debt is to be realized out of the land, and if not so 
realized, the debtor is to be personally responsible. The words do not say 
how the debt is to be realized from the land ; but as there is no power of 
entry, nor possession given, and as it is not the practice of the creditor to 
sell without first obtaining a decree, it is also admitted that the necessary 
implication is that the debt might be recovered by sale through a Court. 
We all concur in these constructions of the bond. 

The question for decision of the Pull Bench is whether art. 132 or 
art. 147 of the Limitation Act of 1877 applies to the suit to recover the 
debt by sale of the property. Tbe conflicting decisions of this Court are 
noticed in tbe referring minutes. With regard to them the question may 
be stated to be whether the bond creates, a charge or a mortgage within 
tbe meaning of the above articles. 

Until the new enactment, art. 147, became law, the bond would have 
been treated by the High Courts as coming under the word “charge,” and 
covered bv art. 132 of the Limitation Act of 1871. In the Full Bench case 
— Jt(inQCi$o.mi V. M^uttuhumo.rappci.iX) — the learned Judges treat such bonds 
as hypothecations, to be distinguished from mortgages, and coming under 
art. 132 of the Act of 1877. Their reasons are largely special, much 
influenced by the maxim stare decisis, a rule based on policy and of great 
weight in the Quieting of titles. Anplied to Bombay the result is different, 
as bonds like that in suit have for long been treated by this Court as 
mortgagee and dealt with on the same principles. Let it be admitted that, 
as pointed out by the loarned Judges at Calcutta in tbe Full Bench case-— 
Oirwar v. Thakur Narayan Singh (2)— tbe word “ charge ” in art. 132 may 
be applied to this bond. It may yet be urged that art. 147 by its language 
includes this suit specifically and thus excludes it from art. 132 impliedly. 
The tranaacbioo, as such, may be called a mortgage, following the remark 
in the first page of Coote. that for the ordinary purposes of conveyancers 
a mortgage has been considered as a pledge of real or personal estate 
evidenced by deed for securing the repayment of money. The word 
“ charge ” unaided by context may in an Act drawn by English lawyers 
be conceived to mean such provisions as are found in family [418J 
settlements, rent-charges and other incumbrances to which redemption 
and foreclosure do not apply. Where the language of a statute is doubt- 
ful, the argument derived from convenience has weight in determining the 
meaning. It coincides with the maxim above quoted and the apparent 
breadth of the term mortgage. This argunoent may be based on two 
oonsideratione. The Judicial Committee of the Privy Council have in 
Bamdin v. Kalka Pershad (3) noticed tbe inconvenience which would be 
caused if mortgagees were by reason of short terms of limitation forced 
into litigation. Our own experience tells us that prolonged and expensive 
IjitigatioD will increase if this Court requires the Courts under its superin- 
tendence to draw fine distinctions between mortgage and hypothecation 
in tbe oonstruotion of bonds. The simpUoity and vagueness of those 
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executed in the Mofussil of this Presidency cause misunderstandings 
between parties and difficulties to the interpreting Courts. These in- 
conveniences will be greatly increased if such distinctions are encouraged. 

For these reasons, I ana of opinion that the decision in Khe'rnji v. 
HctMa (l), though based on a possible construction of the enactment, does 
not declare the correct construction ; and it ought, therefore, to be over- 
ruled. 

The opinion taken by the learned Judges in Girwar Singh v. Thakur 
Narayan (2) was partly influenced by special circumstances of Bengal 
legislation and partly by a mode of interpreting art. 147, which was dis- 
sented from by the Full Bench here in Motiram v. Vitai (3). In a case of 
equitable mortgage by deposit of title deeds — Manekji v. Kustomji (4) 
Parsons, J., and myself followed our own Full Bench on this point. The 
correct view of the law is stated there by Sargent, C. J. 

** Under the prior Limitation Act of 1871, the only article applicable 
to suits for sale of mortgaged property under any mortgage instrument was 
art. 132 by treating mortgages as creating a charge. It may be fairly doubt- 
ed whether it was the intention of the Legislature, when the Act of 1871 
was passed, to include mortgages [4163 that article; but in the absence 
of any article expressly referring to mortgages, art. 132 was, as a matter of 
practice — with which wo may presume the framers of art, 147 of the Act, 
1877, were acquainted — applied to the case of mortgages, and, therefore, 
art. 147 of that Act, which in terms applies to mortgages generally, 
doubtless introduced a very important change in the relation of mortgagee 
and mortgagor ; but we do not feel the force of the argument much relied 
on by the Calcutta High Court, that such a change, if intended, would 
have been made by an alteration in art. 132 itself. On the contrary, 
the more obvious and natural mode of effecting that intention would seem 
to be to iotroduce a special clause for suits by mortgagees, leaving art. 132 
in its original form to apply to all other charges.” 

I would, therefore, answer the question stated by saying that art. 147 
applies. 

Ranade, .T. — The questions invovled in this reference are two : one 
relates to the proper construction and legal import of the document on 
which the claim is based, and the other is concerned with limitation. 
The document is called a security mortgage, or taran gahan, z.e., mortgage 
without transfer of possession. There is a personal covenant to repay 
the money within one year, at the end of which period the creditor is 
authorized to take satisfaction of the debt due on (or from) the land, 
and in case there is a deflciency, the debtor holds himself personally 
responsible for the balance. The first question to be considered is 
whether, as far at least as this Presidency is concerned, such an 
instrument with such covenants is a mortgage of immoveable property, or 
whether it creates only a charge. The Calcutta and Madras High Courts 
have held that such instruments are not mortgages in the sense of being 
transfers of interest in immoveable property by way of security for the 
payment of debt — Girwar Singh v. Thakur "Narayan Singh (2) ; Aliba y. 
Nanu (5) ; Davani v. Batna (6). A Division Bench of this Court also 
Khemji v. Rama (1) took the same view, and held that where the bond did 
not expressly confer a power of sale, or transfer possession, or allow a 


(2) 14 0. 730 (733). 
(5) 9 M. 218. 
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(4) 14 B. 269. 
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right of entry to the creditor, there was do mortgage, and only a charge 
Tvas created by it. This view was admittedly based on the defioibion 
[417] of mortgage contained in s. 58 of the Transfer of Property Act. 
The instrument in the present case is not governed by that Act, and it 
may be noted that it is unlike the instrument which was considered in 
Khemji v. Rama (11, in that it does provide for a satisfaction of the debt 
on or from the land, which was not the case in the second of the two docu- 
ments chiefly considered in that case. Tbedeflnition of a mortgagee-deed 
in the Stamp Act is more general in its terms than that in s. 58 of Act IV of 
1882, and all instruments transferring, or creating a right over specified 
property, to, or in favour of, a creditor, are there stated to be mortgages. 
The right of bringing a particular property to sale with a preferential claim 
to the proceeds (vide s. 295 of Civil Procedure Code and s. 97, Act IV of 
1882) is a right over specified immoveable property conferred on the creditor 
within this definition. 

The four classes of mortgages expressly defined in s. 58 of Act IV of 
1882 do not, moreover, exhaust all possible kinds of mortgage instruments, 
for 8. 98 provides for what it calls anomalous mortgages, which do not fall 
under any of the four principal classes. These considerations lead to the 
conclusion that instruments which create a right in favour of a 
creditor over specified immoveable property are mortgage instruments. 
The present instrument, as creating such a right of compulsory sale, and 
preferential claim in favour of the creditor, must be regarded as a mort- 
gage. The narrower view taken by the High Courts of Madras and Calcutta 
has not much been favoured on this side of India, and long before, as 
also since the decision of the Division Bench noticed above, it has been 
ruled that simple bonds securing the repayment of money advanced on 
specified immoveable property were mortgages. This was expressly held 
to be the case in Tukaram v. Khandoji (2) by Sir R, Couch, G. J. In 
Parmaya v. Sonde Shrinivasapa (3), Sir Michael Westropp affirmed the 
same view, and noticed that such instruments were in constant use. 
West and Nanabbai, JJ., took the same view in Mahabaleshwarhhat v, 
Ratnahai (4), where the bond did not confer any right of possession. The 
Aecihlon \n Khemji V. Rama i\) was thus in conflict with many previous 
decisions, none of which were referred to by the Judges who decided that 
case, and it was disapproved in [4l8] many subsequent rulings, chief of 
which were the Full Bench decision in Motiram v. Vitai{6) followed in 
Onkar Bamshet v. The Firm known as Govardhan Parshoiamdas (6) ; 
Venkateah v. Narayati{7) ; Kane v. Lakshman (8) ; Bavaji v. Tatya (9) ; 
Firm known as Nanoji Madavarav v. Pandu (10). 

In ail these oases, the instruments were of the nature of simple 
mortgages, nazar ortaran gahan, or security mortgages without immediate 
transfer of possession. There was, indeed, in Motiram v. Vitai (5) a right 
of entry on default, and on this account Mr. Justice Birdwood, who was 
one of the Judges who deoided that case, gave in bis adhesion to the views 
of the present Chief Justice and other Judges. In the other oases noticed 
above, there was only a power of sale through process of Court, as in the 
present case. These decisions must, therefore, be held to have clearly estab- 
lished the position that the bond sued upon in the present case is of 


(3) 6 B. K. O. B. O. O.J. 184. (8) 4 B. 4S9. 

(6) 18 B. 90 (91). (6) 14 B. 677 (678), 
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fcbe Datura of what has been all along generally understood in this 
Presidency to be a mortgage, and is not a mere money-bond which 
created a charge, but transferred no interest to, or created no right in 
favour of, the creditor in specific immoveable property. This Court 
has generally been in agreement on this point with the rulings of the 
Allahabad High Court — Shib Lai v, Ganga Prasad (1). It may be that 
the current of decisions in the Madras and Bengal Presidencies has been 
influenced by the special peculiarities of the course of dealings in those 
provinces, and the authority of their decisions cannot, therefore, bo 
accepted as binding on the Courts on this side of India for the reasons 
mentioned above. 

The question of limitation still remains to be considered, and as the 
inquiry into the legal import of such documents comes up chiefly for 
consideration in connection with the question of limitation, it is of 
importance to have an authoritative decision on this aspect of the case 
also. The same'eonsiderations which led the High Courts of Madras and 
Calcutta to bold what were called hypothecation bonds to be not included 
under mortgages, led them to hold that art. 147, which provides a period 
of sixty years for suits by mortgagees for foreclosure or sale of mortgaged 
property, did not apply to suits [419] on such bonds, when the relief 
allowed by the bond was by way of Court-sale, and that art. 147 applied 
only to English mortgages. It was further held that, in respect of suits- 
on simple mortgages, art. 132 applied, and the period of limitation 
was twelve, and not sixty, years. This was also the view taken by 
the Division Bench which decided Khemji v. Rama (2). This Court 
has, however, all along agreed with the Allahabad High Court in 
its view that art. 147 applied to all mortgages, and that art. 132 bad 
reference only to charges as distinguished from mortgage transactions^ 
Previous to Act XV of 1877 there was no room for this conflict of view9» 
for there was no special article which provided a senarate period of limita- 
tion for suits brought by mortgagees to recover the debt due to them 
by the sale of mortgaged property. The old art. 132 of the Act of 1871 
was, in the absence of any snecific provision, held to apply to charges 
and mortgages alike — Sheoratan Kua-> v. Mahipal Kuar (3) ; Lallubhai 
v. Naran (4) ; Davani v. Raina (5) ; Ramdin v. Kalka Pershad (6). The 
Limitation Act of 1877 for the first time inserted a new article for suits 
by mortgagees for foreclosure or sale, and also made very significant 
changes in the wording of the old arts. 132, 148. The High Courts 
of Madras and Calcutta have held that this new insertion and these 
changes were not intended to have any wide range, and that, in so far as 
simple mortgages were concerned, they left the law on this point where it 
stood before Act XV of 1877 was passed. Except the ruling in Khemji v,. 
Rama (2), this Court, agreeing with the Allahabad High Court, has taken 
a contrary view of the effects of this change, and held that charges and 
mortgages were intended to be separately provided for by the two arts. 132,. 
147. The decision of the Division Bench noticed above, though dissented 
from and distinguished in subsequent cases, has not, however, been 
expressly overruled, and this circumstance suggested the necessity of the- 
present reference. The various considerations which have been urged in 
support of the narrower and the more liberal interpretation of these articles^ 
in the several Full Bench rulings of the different High Courts, may with 
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advantage be brought together here to see on whioh side the balance of 
arguments leans. 

[$20] (1) The usual rule of construing statutes in their natural 
and ordinary sense is certainly violated when the general words 
used in art. 147 are held only to relate to one class of mortgages, 
namely, to English mortgages, as has been done in the Bengal and Madras 
decisions. These English mortgages are not very numerous even in 
Presidency towns, and are absolutely unknown in ohe Mofussil. If the 
Legislature had intended this restricted application of art. 147, it would 
certainly have used qualifying words to that effect. 

(2) The narrower interpretation does violence to the wording of 
art. 147 in another way when it reads suits for foreclosure or sale, not 
distributively, but as if the words used were suits for foreclosure and 
sale, as remedies open to the mortgagee on an English mortgage-bond. 

(3) It is not absolutely necessary In English mortgages that the 
mortgagee should bring a suit for the sale of mortgaged property. He can 
exercise his right of private sale, which does not appear to be contem- 
plated in art. 147, coupled as suits for sale are with those for foreclosure. 
The words must, therefore, obviously refer to suits for sale by mortgagees 
generally, i.e., in the Mofussil by process of Court, private sales being 
unknown, and held to be undesirable — Keshavrav v. Bhavanji (1). 

(4) The narrower interpretation takes no account of the admitted 
reciprocity of the rights of mortgagors and mortgagees. The Legislature, 
in inserting the new art. 147 immediately before art. 148, appears to have 
recognized this reciprocity, and the two articles must be read together, 
and when so read, art. 147 must be construed as being as general in its 
scope as art. 148 admittedly is, for sixty years is the period for all 
redemption suits. 

f5) This view is further streogthened by the fact tliat the words 
to redeem " have been expressly added in the new art 148, in which the 
words before used were confined to mortgagors' suits to recover 
possession. 

(6) While too great importance need not be attaclied to the con- 
temporaneous drafting of the Bill, which subsequently became Act IV of 
1882, with the Limitation Act of 1877, it certainly cannot be lost sight of 
that the words "monies charged ” used in art. 132 [$2l] were intended 
to refer to charges other than mortgages as defined in bS. 58 and 100 
of Act IV pf 1882. The intention is still more clearly manifested by 
the illustration to art. 132 referring to malikana and other haks. 
The other charges must clearly refer to similar claims, such as those 
referred to in s. 95 of the Transfer of Property Act, or to dower, or 
maintenance charged on land, or the claim for unpaid purchase-money, &c. 
The changes made in law appear thus to have been intended to remove the 
doubts and anomalies formerly felt in applying art. 132 to mortgage claims, 
and this could best be dona by adding a new article distinguishing 
mortgages from charges by a clear line of separation. 

(7) The smaller periods of time provided for suits for possession brought 
by mortgagees furoisb no analogy in respect of suits for sale, because 
suits for possession do not deprive the mortgagor of bis rights, whioh is the 
effect of a sale in execution of a mortgage decree. The analogy of suits for 
sale is more complete with foreclosure suits, with which they are linked 
distributively. 
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(8) Limitation laws must always be strictly construed in tho interest 
of the party prejudicially affected by these limits. 

(9) The shortening of the periods of limitation in England from 
twenty to twelve years furnishes no reason of policy for a similar contrac- 
tion in this country, where the circumstances are so different, and where, 
since 187 1 at least, it has been the steady policy of the Legislature to protect 
the indebted classes by discouraging, as far as possible, premature or forced 
sales. The narrower interpretation would force mortgagees to sell up 
their debtors’ lands, when otherwise they would prefer to wait. 

These considerations satisfy me that, both on grounds of policy and 
in accordance with will-accepted rules of construction, the interpretation 
which has been placed by this Court on arts. 132 and 147 of the Limita- 
tion Act of 1877 is correct, and that the arguments for narrowing the scope 
of art. 147 derive no support from general considerations such as those 
alluded to above. 

On the whole, therefore, I feel satisfied that, both on the question of 
limitation, as also of the legal import of the document, the decisions of this 
Court favour the view that security mortgages, nazar gahan or taran gahan 
mortgages are mortgages proper, even though [422] there be no express 
power of sale, or right of entry, of words transferring possession, 
and that the power of compulsory sale to realize the debt implied 
in such a transaction, unless specially excluded, is itself a right 
and interest in immoveable property transferred to the creditor, which 
satisfies s. 58 of Act IV of 1882, and the requirements of the definition 
of mortgage under the Stamp Act, and that the period of limitation for suits 
for sale in respect of such mortgages is that laid down by art. 147, as 
such a transfer of right is not meant to be included in the charge transac- 
tions to which alone art. 132 applies. The correctness of the decision in 
Khemji v. Eam%{l) has already bean questioned in previous decisions, and 
it must now bo held to be overruled both on the point of limitation and 
on the nature and scope of mortgage transactions. 

The case subsequently came back to the appellate Court where the 
following decision was given : — 

JUDGMENT. 

As the Full Bench has decided that art. 147 of the 1st schedule to 
the Limitation Act (XV of 1877) applies to this suit, and the District 
Court had held the suit to be time-barred under art, 132, we reverse the 
Assistant Judge’s decree, and remand the cause to the District Court for 
re-heaving of the appeal on the merits : costs to be allotted when a new 
decree is passed. 

Decree reversed and case remanded. 


(1) 10 B. 519. 
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[423] APPELLiTE CIVIL— PULE BENCH. ll, 

Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice Jardine and Pull 

Mr. Justice Candy. BENCH. 


, , 20 B. 423' 

BHAU bin PoMMANNA, deceased {Plaintiff) V. RaMCHANDRARAO (F.B.). 

BIN Mahipatrao {Defendant) [14bh March, 1895,] 


Yatan Act (Bom. Act 111 of 1874), ss, 5 (1), 10 (2) and 15 l3), cl. (2 ) — Amending Act 
V of 18S6, 5. 1 <4) — Desibamukbi vatan — Commutation of service — Gordon Settlement. 

Section 10 of the Vatan Act (Bom. Act III of 1874) applies to deshamukhi 
service vatan with respect to which the liability to serve has been commuted 
under the Gotdou Settlement. 

[R., 37 B. 81-14 Bom. L.R. 797= 17 lod. Cas. 170 ; I Bom. L.R. 825 (827) ; D.. 25 
B. 470.] 

[424] Reference by R. E. Candy, Collector of Satara, under s. 10 
of the Vaban Act (Bombay Hereditary Otfices Act III of 1874). 

One Ramchandrarao bin Mahipatrao Ghorpade, resident of Bahadur- 
vadi in the Valva Taluka, Sahara District, held certain "deshamukhi” 
service vatan lands in the villages of Bahadurvadi and Kanesaum in that 
taluka. The lands were mortgaged by him in March, 1873, to one Bbau 


* Reference by the Colbctor of Saiara. 

(1) No vataudar shall , without the sanction of Government, sell, mortgage or 
otherwise alienate or assign any vatan or part thereof or interest therein to any person 
not a vatandar of tbe same vatan. 

(2) When it shall appear to tbe Collector that by virtue of, or in esecution of. a 
decree or order of any British Court any vatao, or any part thereof, or any of tbe profits 
thereof, recorded as euch in the revenue records or registered uuder this Act and assigned 
under s. 23, as remuneration of an cfficiator, has or have after tbe date of this Act 
coming into force, passed or may pass without tbe sanction of Government into the 
ownership or beneficial posaessiou of any person other than tbe ofiiciator for tbe time 
being ; or that any such vatan or any part thereof, or any of tbe profits thereof, not so 
assigned baa or have so passed or may pass into tbe ownership or beneficial possession of 
any person not a vatandar of the same vatan, tbe Court shall, on receipt of a certificate 
under the band and seal of tbe Collector, stating that tbe property to which tbe decree 
or order relates is a vatan, or part of a vatan or that such property constitutes tbe profits 
or part of the profits of a vatan, or is assigned as the remuneration of an officiator, and 
is, therefore, inalienable, remove any attachment or other process then pending against 
tbe said vatan, or any part thereof, or any of the profits thereof, and set aside any sale 
or order of sale or transfer thereof, and shall cancel tbe decree or order complained of 
so far as it ooDoerns tbe said vataoi or any part thereof or any of the profits thereof, 

(3) Clause i.-~Tbe Collector may, with tbe consent of tbe bolder of a vatan given 
in writing, relievo him and his heirs and successors in perpetuity of their liability to 
perform service upon such conditions, whether consistent with tbe provisions of this Act 
or not, as may be agreed upon by the Collector and such holder. 

Clause a.—Aoy settlement made for this purpose before tbe date of this Act coming 
into force by any Collector or other officer acting on behalf of Government with the 
holder of any vatan shall have the same force as if made under this Act. 

(4) (1) Without the sanotion of Government it shall not be competent ; 

[424] (a) To a vatandarlto mortgage, charge or alienate or lease, fora peried beyond 
the term of bis natural life, any vatao or any part thereof, or any interest Iheroin to 
or f^r tbe benefit of any person who is not a vatandar of the same yatan ; 

{b) To a representative vatandar, to mortgage, charge, or lease or alienate any 
right with which he is invested, as such, under this Act. 

(2) Id the case of any vatan in respect of which a service commutation settlement 

has been effected, either under s. 15 or before that section came into force, cl. (a) of this 
Beotion shall apply to such vatan, unless the right of alienating tbe vatan without tbe 
•anotion of Government is conferred upon tbe vataodars by the terms of such settle^ 
neot or has been acquired by them under tbe said terms. 
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bin Pommanna as security for fche repayment of loans amounting to 
Rs. 2,000. Subsequently both Ramcbandrarao and Bhau having died, 
Bhau’s son and heir Anna brought two suits in the Court of the District 
Judge at Satara. against the heirs of Ramebandrarao, namely, his two 
widows Vithabai and Anandibai, the latter a minor represented by the 
Collector as her administrator, for the recovery of Rs. 2,000 as principal 
and Rs. 2,000 as interest by the attachment and sale of tbe mortgaged 
property if necessary. 

Tiie Judge on tbe 24th March, 1086, awarded the plaintiff’s claims. 
The Collector in his representative capacity preferred appeals Nos. 67 and 
68 of 1886 to the High Court at Bombay which confirmed the decrees of 
the Judge on the 28th September, 1888. 

On the 13th August, 1891, the Judge issued an order for the attach- 
ment and sale of the lands in satisfaction of the plaintiff’s decrees and 
sent the decrees to tbe Collector for execution. But as the lands to be 
attached and sold were deshamvkhi service lands which could not be 
alienated beyond tbe lifetime of the mortgagor, the deceased Ramcbandra- 
rao, the Collector granted two certificates under s. 10 of the Vatan Act 
and forwarded them to the High Court in order that the order of the 
Civil (High) Court ordering the sale of the [425] lands might be set 
aside, and he asked for the cancellation of the orders of the District Court 
for the attachment and sale of tbe lands. 

On receipt of the Collector's certificates the Court ordered that, 
before taking further action in the matter, notice should be given to the 
parties and the Government Pleader, as the question might arise as to 
whether the case fell under s. 10 of the Vatan Act (Bombay Act III of 
1874). 

Rao Saheb Vasudev -7. .Kzriikar (Government Pleader), appeared for 
the Government of Bombay. 

hiverarily (with Balaji A. Bhagvat) appeared for the plaintiff 
(judgment-creditor). 

Bhaishankar Nanabhai appeared for the defendants (judgment- 
debtors). 

Sargent, C.J. — In the present state of the authorities, I think 
it advisable that tbe question, whether the provisions of s. 10 of the 
Vatandar Act are applicable in tbe case of a vatan in respect of which 
a settlement has been made under Gordon’s Settlement, should be 
referred to a Full Bench. 

Candy, J. — The question is whether this Court is compelled to act 
on tbe certificate submitted by the Collector under s. 10, Bombay Act III 
of 1874. 

It is clear from tbe record of the case, in which the decree in question 
was passed, that tbe land which is to be sold under the decree is 
admittedly part of a deshamukhi service vatan, the liability to service 
connected therewith having been commuted by Gordon’s Settlement. 

Tbe sanad granted under that settlement has not been produced in 
the present proceedings, but it is not disputed that in this case there was 
no condition of the settlement expressly allowing alienation of the vatan 
property. 

The Division Bench of this Court, which confirmed the decree of the 
District Court permitting the attachment and sale of this property, as 
appears from the notes of the learned Judges, relied upon the ruling of 
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the Full Bench in Radhahai v. Anantrao (1) on the third [426] question 
submitted to the Full Bench in that case, viz., that lands of a service 
vatan become alienable when the services are abolished. 

But, as pointed out in Appaji v. K€shav{2), the decision in the above 
case on that question had reference exclusively to a settlement under 
Bombay Act II of 1863 ; and the nature and effect of a Gordon Settlement 
was determined in the last quoted case, in which it was shown that at 
the time when the Gordon Settlements were made, service lands were 
regarded as the remuneration of the hereditary officer, and made inalien- 
able by Keg. XVI of 1827 (as construed by the Courts) beyond the life of 
the actual incumbent, and that the settlements made by Gordon’s 
Committee, unless it was otherwise specially provided hy any particular 
settlement, were not intended by either party to those settlements to 
convert the vatan lands into the private pronerty of the vatandars with 
the necessary incident of alienability, but to leave them attached to the 
hereditary offices, which, although freed from the performance of service, 
remained intact, as shown by the definition of hereditary office in the 
declaratory Act III of 1874. 

The decision in Jagjivandas v. Imdad Ali (3), by Westropp, O.J., and 
Kemball, J., showed that the fact that the services appertaining to a vatan 
had been commuted would not make a vatan alienable ; and the intention 
of the Legislature to include within the terms of Bombay Act III of 1874 
those vatans the services appertaining to which had been commuted by 
Gordon’s Settlement, is, as shown in the case before quoted, apparent 
from the definition of hereditary office in Bombay Act III of 1874. It 
may be remarked that the expression ' ceased to be demanded ” with 
reference to the services originally appertaining to a vatan has apparently 
direct application to the terms of the sanad usually given in cases under 
Gordon’s Settlement, in which it is recited that “ the said lands and cash 
allowances shall be continued without demand of service." (See Cordeaux’s 
OompilabioD, p. 142.) The expression cannot apply to those vatans, the 
services appertaining to which were useful to the village community, 
but which have now fallen into desuetude, for the term “ hereditary office” 
in Bombay Act III of 1374 is limited to offices held for the performance of 
duties connected with the civil administration, whether those duties are 
now demanded or not. 

[427] The result of the?© considerations is that prima facie a 
vatandar under Gordon’s Setblerneot is within the terms of Bombay Act 
III of 1874, which so far changed the old law that, whei•ea^' the prohibi- 
tion against alienation under a. 20 of Reg. XVI of 1827 was restricted by 
the interpretations put on the section Ijy the Sadar Atialat to alienations 
exceeding the lifetime of the incumbent or co-sharer, the alienation 
prohibited by s. 5 of Bombay Act III of 1874 was any alienation without 
the sanction of Government. By Bombay Act V of 1886 the prohibition 
was confined to alienations without the sanction of Government beyond 
the life of the alienor. 

Now it is clear that the object of s. 10 of Bombay Act III of 1874 
was to give practical effect to the prohibitions against alienations by 
vatandars as provided by ss. 5 and 7 {see Shankar v. Babaji{4i). If, then a 
vatandar under Gordon’s Settlement comes within the provisions of 
B. 5, the Collector can, in bis case, act under the provisions of s, 10. 
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But, it is said, the object of the provisions of s. 10 is obviously to 
enable the Collector to preserve the vatan property for the purposes of the 
office. The general object is that land should be always forthcoming for 
the remuneration of the office — Radhabcii v. Ano-jitrav (1). But vphere 
the services have ceased to be demanded, what interest has the Collector 
in interfering to protect the property ? The successive vatandars might 
assert their rights in the civil Courts under the law prohibiting alienation 
(whether generally or beyond the lifetime of the alienor), but there is no- 
apparent reason why the Collector should interfere. 

The answer to this argument is that, as shown above, vatandars- 
under Gordon’s Settlement were purposely included within the terms of 
Bombay Act III of 1874. Otherwise there was no object in the peculiar 
definition of “ hereditary office.” If, as the reports of the Gordon’s- 
Committee show, Appaji v. Kesha'O (2), the intention both of Government 
and of the vatandars was to leave the vatan lands attached to the 
hereditary offices, then there is no reason why the Collector should not 
intentionally have been given a discretion, enabling him to keep the lands- 
so attached. Since Bombay Act V [428] of 1886 was passed, this 
discretion in the case of “unassigned” vatans would be limited to 
alienations without the sanction of Government and beyond the lifetime 
of the alienor. In the present case, the mortgage was effected in 1873 
and by the then law was good only for the lifetime of the alienor. 
The alienor is now dead. It is clear that by the civil Court’s order, 
dated 13th August, 1891, directing the attachment and sale of the 
property, part of the vatan in question may pass into the ownership or 
beneficial possession of a person not a vatandar. It is sufficient, then^ 
for the Collector to certify that this property is pare of a vatan. It is, 
therefore, inalienable,” and this Court must set aside the order for sale and 
cancel the decree. It has been held io Kasturchand v. BalvaniraviS) y 
that the Collector acting under s. 10 acts judicially, and his certificate,, 
therefore, cannot be questioned by the Court. (See also The Queen v. 
Collins (4).) It was argued that the use of the word such in describing 
“ unassigned ” vatans in s. 10 must be taken as showing that a vatan to 
come within the terms of that section must be assignable. I cannot agree 
with that argument. Bead strictly the words would mean any vatan 
assigned under s. 23, but not so assigned,” which would be nonsense. I 
take it, therefore, that the word smc^ is superfluous and must be rejected. 
As was said in Radhahai v. Anantrav (5). “ By s. 5 of the Act the aliena- 
tion of any vatan or pare thereof is forbidden without the sanction of 
Government to any person not a vatandar of the same vatan, and by s. 10 
power is given to the Collector to set aside any sale or transfer thereof. 

If vatans under the Gordon Settlement are within the terms of s. 5, 
then there is nothiug to exclude them from the provisions of a. 10. No 
doubt after the decision of the Full Bench in Radhahai v. Anantrav (5), 
and dated January, 1885, that vatan lands become alienable when the 
services are abolished (a decision now admitted to have been founded on 
the erroneous idea that the settlement of a service vatan could be mado 
under Bombay Act II of 1863), the idea was prevalent in soma quarters 
that s. 5 of Bombay Act III of 1874 could not be applicable to vatandars 
settled under the Gordon Settlement. Comparing the general rules 
in force in the Revenue Department, known as “ Cordoaux’s Compilation,*^ 


(1) 9 B. 19fl (210). (2) 15 B. 13 (23), (3) P.J. (1887) 70. 

(4) 2 Q.B.D. 30. (5) 9 B,n98 (209). 
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p. 127, with [429] tbe edition of tbe same comnilation now being issued, 
p. 192, it would seem that Government in Resolution No. 4235, dated 
27th May» 1885, expressed that opinion, which naturally followed 
on the decision of tbe Full Bench just quoted, dated January, 1885. 
But the Legal Remembrancer had always held the contrary opinion (see 
Cordeaux’s Compilation, pp. 141, 142), and accordingly Bill No. II of 
1885 to amend Bombay Act III of 1874 was introduced and became 
law (Bombay Act V of 1886). If it is shown that vatandars under 
tbe Gordon Settlement did come within the provisions of Bombay Act 
III of 1874, and that the decision of the Full Bench on the 3rd question 
referred to them was founded on an erroneous idea, then the fact that 
Bombay Act V of 1886 was entitled an amending Act, instead of amending 
and declaratory y would nob prevent the words of Bombay Act III of 1874 
having the meaning which must be reasonably attached to them. As tbe 
difficulty in this case mainly arises from the decision of the Full Bench 
in Badhabai v. Anantrav (1) on the third question submitted to the Full 
Bench in that case, regard being specially had to tbe paragraph beginning 
“it seems that this result ” on p. 214 of the report down to “ landed pro- 
perty of the district ” on p. 215, I concur in tbe proposed reference to a 
Full Bench of the question now before us, viz., whether s. 10 of Bombay 
Act III of 1874 applies to a service vatan {deshamu/chi) the liability to 
service connected therewith having been commuted under what is known 
as the “ Gordon Settlement ” without any condition as to power of aliena- 
tion. 

The question being referred to a Full Bench, it came on for argument 
before a Full Bench composed of Sargent, C.J., and Jardine and 
Candy, JJ. 

Macpherson (with DalajiA. Bhagvat) appeared for the plaintiff (judg- 
ment-creditor) — The Collector was a party to the suit in his capacity 
as the administrator of the minor’s estate, and he contended that the 
property being deshamukhi service vatan was inalienable under the pro- 
visions of the Vatan Act. We answered that as the service was commuted, 
the property became alienable like any other private property against tbe 
heirs of tbe mortgagors — Badhabai v. Anantrav (1). Tbe service was 
commuted under the Gordon Settlement. [430] The effect of the Gordon 
Settlement is the same as that of the Summary Settlement Act. Wa 
submit that a commuted vatan does not fall under s. o or s. 10 of tbe 
Vatan Act. The amending Act (V of 1886) nob being retrospective has 
DO application to tbe present case, because the alienation in dispute was 
made in 1873 — Bai Harigangav. Tulsidas Kasandas (2). 

[Sargent, C. J. — If tbe service be commuted, the hereditary office 
oeases, and then what remains is tbe vatan property minus tbe hereditary 
office,] 

Just so. Tbe whole object of 8. 10 is to secure and preserve tbe vatan 
property for the satisfactory performance of tbe duties of the office. 
Section 10 applies to vatans entered as such in the revenue records or 
under the Act, and assigned under s. 23 of the Act. When service has 
been commuted, tbe vatan is incapable of assignment under s. 23, and so 
wa say that s. 10 has no application. 

Bao Sabah Vasudev J. Kirtikar (Govornment Pleader) appeared for 
tbe Government of Bombay. — Tbe Gordon Settlement has not the effect 


(1) 9 B. 198. (3) P. J. (1887), 69. 
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1893 of converting a vatan into the private property of the vatandar and alienablo 
March 14 . as such — Avpoji v. Ke^hav (1). The object of the Vatan Act is to preserve- 

the vatan property intact, whether service in connection with the vatan is- 

Full rendered or nob, and that being so, and the Gordon Settlement not having 
Bench, made any change in the nature of the vatan property, s. 10 of the Vatan 

Act is applicable, and the Collector was justified in granting the certificates. 

20 B. 423 action of the Collector in granting the certificates was judicial, and the 

(F.B,). Court cannot question the validity of the certificates — Kastuvchand v, 
Balvantrao (2). 

Bhaishankar Nanabhai appeared for the defendants (judgment- 
debtors). 


JUDGMENT. 

The judgment of the Full Bench was delivered by 

Sargent, C.J. — The question referred to us is whether s. 10 of 
the Vatandar Act III of 1874 (Bombay) is applicable to vatans, which had 
been the subject of the Gordon Settlement prior to the [431] passing of the 
Act. The object of s. 10 is to supplement the prohibition contained in s. 5- 
against alienation by a vatandar to a person not a vatandar by enabling 
the Collector to undo an alienation which may have been effected since 
the passing of the Act by a decree or order of a civil Court. It will apply, 
therefore, wherever s. 6 is applicable. By s. 1 of the Amending Act V 
of 1886, that section is amended by restricting the prohibition to an 
alienation beyond the life of the vatandar, and also by making the 
section so amended applicable in the case of any vatan in respect of 
which a service commutation settlement has been made prior to the Act 
of 1874. 

The important question arises as to what was the object with which 
this last amendment was made, was it to extend the operation of the Act 
to such vatans or to remove a doubt as to their being included in the Act 
of 1874. We think that looking at the definition of a vatan in the latter 
Act, and having regard to the circumstance that doubts had been 
entertained whether such vatans were within the contemplation of the 
Act, the latter was the true object. The definition of a vatan in the Act 
includes the case of a vatan in which the services have ceased to be 
demanded — language which appropriately expresses the state of things 
existing in the case of a vatan, the subject of a Gordon Settlement, for' 
it is worthy of remark that the language of the sanads issued under the 
Gordon Settlements is that Government undertake in the future not to 
require the services to be performed. But it remains to consider whether 
the Act was intended to have a retrospective effect. We think that such 
an intention is to be gathered from the language of s. 15, cl. (2), which 
would appear to have been introduced on the assumption that vatans, the 
subject of a settlement before the Act, were included in the Act, but 
required to be placed by express terms on the same footing as those 
which the Act contemplated becoming the subject of a settlement by 
virtue of the power in that behalf of the Act itself. We must, therefore, 
answer the question in the affirmative. 

The Full Bench having decided the question, the case was sent back, 
to the Division Bench (Sargent, O.J., and Candy, J.), which made the 


(1) 16 B. 13 (23). 
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reference to the ^uU Bench, and the Division Bench passed the following 
judgment ; — 

JUDGMENT. 

[432] Having regard to the judgment of the Full Bench, to which 
the question whether s. 10 of the Vatandar Act was applicable to the case 
of a vatan, in respect of which a settlement has been made under Gordon’s 
Settlement, was referred, we must direct the District Court to cancel its 
order for the attachment and sale of the property in question. 

District Court directed to cancel its order» 


20 B. 432. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Ki., Chief Justice, Mr. Justice 

Jardine, and Mr. Justice Fulton. 

• 

Civil Befbbenge under Section 46 op the Indian Stamp 

Act.* [15th March, 1895.] 

Stamp — Stamp Act (I ot sch. I, art. 2l — Company— Winding up~Transfer of 

property by old to new company — Conveyance. 

Ad inetrumeDt, ^hich is in terms a conveyance of property at an agreed value, 
is a sale of such property at that price, and is governed by art. 31, sob. I of the 
Indian Stamp Act (I of 1879). The ciroumsbance that the transaction is a part 
o! a larger transaotioa, cannot aSeot the character of the instrument. 

This was a reference by J. M. Campbell, Collector and Superinten- 
dent of Stamps, Bombay, under s. 46 of the Indian Stamp Act (I of 
1879). 

A certain deed of conveyance proposed to be entered into between 
the Chartered Mercantile Bank of India, London and China, Limited, 
of tbe first part, the liquidators of the said bank of the second part, and 
the Mercantile Bank of India, Limited, of tbe third part, having been 
taken to tbe Collector under s. 30 of the Indian Stamp Act (1 of 1879) 
for adjudication of tbe stamp duty which the deed required, and a question 
having arisen as to whether, for tbe purposes of the stamp duty, tbe deed 
was a conveyance or merely a transfer of property from one company to 
another for oonsideration, tbe Collector made a reference in tbe following 
terms : — 

By deed of conveyance proposed to be entered into between the 
Ohartered Mercantile Bank of India, London and China. Limited, 
(hereinafter referred to as the old bank) of the first part, tbe liquidators 
[488] of tbe old bank of the second part, and tbe Mercantile Bank of 
India, Limited, (hereinafter referred to as the new bank), after reoiting 
that the old bank was seized and possessed of certain immoveable property 
in tbe city of Bombay, and that the old bank, being a company registered 
under tbe English Companies Acts, 1862 to 1890. by a special resolution, 
resolved to wind voluntarily, and the liquidators (parties of the second 
part) appointed invested with power under s. 161 of tbe Companies Act of 
1862 to enter into an agreement with tbe new bank under certain terms, 
and that by an agreement dated 3rd February, 1893, between tbe old bank 
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1895 and the liquidators of the one part and the new bank of the other part, it 
Mabch 15. -was agreed that the old bank and its liquidators should transfer to the new 

bank all the lands, buildings, goods, chattels, moneys, credits, debts, bills, 
Appel- of the old bank, the undertaking, business and the good-will 

LATE thereof, with the full benefit of all contracts and engagenaents, &c., and all 
Civil, other real and personal property of the old bank, subject to all charges, 
liens and incumbrances. The new bank in consideration of such transfer 
20 B. 432. agreed to pay and discharge all debts, liabilities and obligations of the old 

bank, to fulfil all its contracts and engagements, and to keep the old bank 
and its liquidators and contributories indemnified against such debts, liabi- 
lities. obligations, contracts and engagements, and against all actions and 
proceedings in respect thereof, and to pay the costs and expenses of winding 
up the old bank and of carrying the said transfer into effect, and in further 
consideration of such transfer it was agreed that every member of the old 
bank should, in respect of each share of £25 held by him or her, be entitled 
as of right to claim an allotment to himself or herself or his or her nominees 
of one B share of £25 in the new bank, with the sum of £12-10 per share 
audited and paid up thereon, and that the said new bank should allot the 
shares claimed. It also recited that to carry into effect the said agreement 
of tbe 3rd February, 1893, the old bank and its liquidators had agreed to 
transfer to the new bank its immoveable property at Bombay. Also that 
tbe premises stood in tbe books of the old company at the value of 
Es. 1,50.000, which was the value at whJch the same wore to be taken 
over, and was, therefore, the appropriate value of the consideration 
mentioned in the agreement of the 3rd February, 1893, which represented 
the transfer of the said hereditaments. [434] It witnessed that in con- 
sideration of the said agreement and of such proportionate part of the 
consideration mentioned in the agreement asirepresented Es. 1,50,000, tbe 
old bank granted, and the liquidators coufirmed to the new bank, its 
successors and assigns, all that piece of land measuring 532 square yards, 
&c , at Elphinstone Circle, Bombay, with tbe buildings thereon then in tbe 
occupation of the new bank, to hold the same unto and to the use of the 
new bank, its successors or assigns for ever. Then followed the usual 
covenants of title,” 

The Collector submitted the following question : — 

“ Whether the above-mentioned document required any and what 
stamp ? ” 

The opinion of the Collector was that the document should be stamped 
as a conveyance under art. 21 of tbe first schedule of the Stamp Act, and 
that it was not merely a transfer of the property from one company to 
another, in consideration of the exchange of shares of equal or less nominal 
value in the new company for shares in the old company share for share. 

Lang (Advocate General with Little, Government Solicitor) appeared 
for the Government of Bombay. — We contend that the document is a 
conveyance on sale and not merely a reconstruction of the company. The 
stamp must cover the amount of Es. 1,50,000, which is the value of the 
property belonging to the bank — The Great Western Railway Company v. 
The Commissioners of Inland Revenue (\)\Nagindas Jeychandw, Halalkore 
Nathwa Gheesla (2). 

The next question is whether, under the provisions of s. 24 of the 
Stamp Act, the stamp should also cover the liabilities of the old bank 
which the new bank has undertaken to pay. 

There was no appearance on behalf of tbe bank. 

(1) (1894) 1 Q.B. 612. (2J 5 B, 47^ 
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JUDGMENT. 

The judgment of the Full Beneh was delivered by 

Sarsent. C. J. — We think that the Collector is right in holding that 
the instrument in question is a conveyance, the stamp on which is fixed 
by art. 21 of soh. I to Act I of 1879. The instrument is by its very 
terms a conveyance of the property mentioned [435] in it at the agreed 
value of Es. 1,50,000. In other words, it is a sale of such property at 
that price. 

The circumstance that the transaction is a part of a larger transac- 
tion as provided by the agreement, between the banks, of the 3rd February, 
1893, and that the Rs. 1,50,000 is a part of the larger consideration for 
that agreement, cannot aflect the character of this particular instrument. 
The parties have fixed the price at Rs. 1,50,000, which by agreement 
between them is to be paid to the vendor’s creditors. The remarks of the 
Judges of the Appeal Court in The Great Western Bazlway Compamj v. 
The Com-rmssioners of Inlazid Revenue (1) are applicable to the present case 
as showing that it is substantially a purchase and sale of the property. 
The stamp will be determined on the Rs. 1,50,000 stated in the instrument 
to be the consideration for the conveyance. 

Order accordingly . 
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20 B. 435. 

appellate civil. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Parsons. 

Hari Vasudev Kamax {Plaintiff) u. Mahadd Dad Gavda {Defendant).* 

[21st March, 1895.] 

Hindu law— Joint iamily —Bond given in name of one member of joint family for loan 

made out of joint family funds— Suit on bond -Rights of such member to sue alozie 
—Other members not necessary parties— PaTiies—Praclice— Procedure. 

A loan was made to the defendant out of joint family funds, and a bond for the 
amount was given in the name of one of the members of the joint family. Ho 
sued the defendin' on i'-.e bnni. 

Held that the other members of the joint family were not necessary patties. 

[R 32 A. 1B3»=7 A.L.J. 161»5 Ind. Cas. 7G7 ; 24 B. 123 ; 22 M. 326 ; 7 Ind. Cas. 684 
= 4 8.L.R. 2(5) ; 127 P.R. 1906*58 P L R. 1907*10 P.W.R. 1907 ; D.,‘5 Bom. 
L.R. 577 ; 189 P.L.R. 1908.] 

This was a reference by Rao Saheb Vishvanath Vaikuntb Vagle, 
Subordinate Judge, Vengurla, in the Ratnagiri District, under s. 617 of 
the Civil Procedure Code (Act XIV of 1882). 

The plaintiff sued to recover from the defendant Rs. 34-12-0 due in 
respect of a money-bond passed by him to the plaintiff alone oo the 30th 
July, 1890. The following is a translation of the bond : — 

" Debt-bond. (I) Mabadu Dad Gavda Dicholkar, residing at the 
sea-port town of Vengurla, give (this) debt-bond in writing as follows : — 
This day I took from you [486] for my use Rs. 20 (twenty) in cash of 
the Queen’s ourrency. I received this amount from you in cash. Interest 


* Oivil Referenoe, No. S ol 1895. 
(1) (1894) 1 Q. B. 612, 
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1895 thereon is agreed to be paid at the rate of 3 (three) pies per month per 

March 21. rupee. After paying, in one year from this day, the said principal sum of 

— rupees twenty, together with interest thereon, I will take back this 
Apped* debt-bond released. Should I fail to pay the amount in the fi^ed time, 
LATE and should there remain any balance, I will pay you whatever balance, 
Civil, including interest, may have ranoained due to you, together with interest 

thereon calculated at the aforesaid rate. I will plead no excuse whatever. 

20 B. 48S. To this effect I have duly given this debt-bond in writing of my free 

will.” 

The defendant admitted the bond, but pleaded non-joinder of parties. 
He alleged that the plaintiff had two undivided brothers, Vishnu and 
Govind ; that all the three brothers were present when the loan was made 
and the bond executed; that Govind paid him the money, but took the 
bond in Hari’s name, and that the money was advanced from the joint 
family funds. He contended that the plaintiff’s brothers were necessary 
parties. 

At the bearing it was admitted that the loan had been made out of 
the joint family funds, and that the bond was obtained in the plaintiff’s 
name. 

The Subordinate Judge referred the following questions: — 

(1) Whether the plaintiff’s brothers were necessary parties ? 

(2) Whether the plaintiff was entitled to recover the sum due on 
the money-bond sued upon.” 

The opinion of the Subordinate Judge was that the plaintiff’s brothers 
were not necessary parties to the suit, and that the plaintiff alone was 
entitled to recover the debt. 

Vasudeo G. Bhandarkar (amicus curios), for the plaintiff The 
bond was passed to the plaintiff in his individual capacity ; he can, there- 
fore, maintain the present suit. His brothers are not necessary parties 
-—Jagabhai Lallubhai v. Bastamji Nasarwanji (1) ; Yeknath Bamchandra 
V. Waman Brahmadev (2). 

Manekshah J. Taleyarkhan ( amicus curies.) , for the defendant. — It 
is admitted that the loan was advanced to the defendant from the joint 
family funds ; therefore, the plaintiff alone cannot sue. His brothers 
are as much interested in the recovery of money as he himself is, and as 
they are not joined as parties, the suit must fail. 

[437] [Parsons, J., referred to Bungsee Singh v. Soodist Lall (3).] 

ORDER. 

Sargent, C. J. — The opinion of the Subordinate Judge that the 
plaintiff could sue alone on the bond is correct. Costs to be costs in the 
case. 

Order accordingly. 


(1)9 B. 311. 


(2) 10 B. 241. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Parsons, 


Babasab valad Lodsab, Curator and Manager op the property 
OF Deceased Dadasab Kanty, {Plaintii) v. Narasappa 
BIN IRAPPANNA {Defendant)* [2l8b March, 1895.] 


Succession Certificate Act [VII of 1889), s. i-Curator—Act XIX of 1841. 

A curator appointed under the Curator’s Act (XIX of 1841) « not a person 
claiminR to be entitled to tbe eSects of the deceased person ^hose estate he is 
anpointed to manage, and ia not required to take out a certificate under s. 4 of 
the Succession Certificate Act (VII of 1889) before he can obtain a decree. 


tR., 37 C. 754 (7fi8) = r2 C.L.J. 252 = 6 Ind. Cas. 416.] 

This was a referooce by Bao Bahadur G. V. Limaye, Fi^rsfc 
Subordinate Judge of Dharwar. under a. 617 of the Civil Procedure Code 

(Act XIV of 1882). , T^ j • 

The plaintiff was appointed curator of the estate of one Dadamiya 

yalad Hatelsaheb under Act XIX of 1841, and as such he sued to recover 

rupees ninety due on a bond passed to the deceased by the defendant on 

the 27th August, 1891. . v . , . • r-ia? \;i 

The defendant contended {tnter aha) that the plaintiff could sue 
without a certificate under the Succession Certificate Act (VII of lb8y). 
The Subordinate Judge thereupon submitted the following ques- 


" la the curator entitled to sue without production of a auccession 

certificate under Act VII of 1889 ? ’ 

The opinion of tbe Subordinate Judge was in the negative. 

[438] Manchubhai N. Ghoksi (a7nicus curtce), for the plamtifl.--in 
the present case the certificate which has been granted to us under the 
Curator’s Act (XIX of 1841) expressly authorizes us to institute suits. 
Therefore, a succession certificate is not necessary for the maiDtenance ot 
the suit. Further, it is nob necessary for a curator appointed under s. y 
of the Curator’s Act bo obtain a certificate contemplated by s. 23 of the 
Succession Certificate Act (VII of 1889). because a curator does not 
become entitled to the effects of the deceased as his representative, but as 
a person appointed by the Court to take charge of bis property. 

DhonduP. Kirloskar {amicus curice), for the defendant.— Section 4 of 
the Succession Certificate Act (VII of 1889) applies to the case of a curator. 
The plaintiff sues in a representative capacity. He is identified with the 
persona eventually entitled to succeed to tbe estate of the deceased by 
right of inheritance or otherwise. He is thus a person claiming Jo he 
entitled to the effects of the deceased within the meaning of s. 4 oi the 
Buooession Certificate Act. 


OPINION. 

Persons, J. — We are of opinion that a curator appointed under 
Act XIX of 1841 is not a person claiming to be entitled to the effects 
■of the deceased person whose estate he is appointed to manage within the 
meaning of s. 4 of the Succession Certificate Act (VII of 1889), and that 
the is not required to take out a certificate under it before be can obtain 
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a decree. He is not a representative of the deceased person, but is merely 
entrusted by the Court with certain powers over the estate for a temporary 
purpose, amongst which is the power to sue in his own name given him 
by 3. 9 of Act XIX of 1841. We are condrmed, in this opinion, by the 
provisions of s. 23 of the Succession Certificate Act, for which there would 
have been no necessity had the provisions of s. 4 applied to the curator, 

aince it contemplates his exercising his authority until a certificate under 
the Act has been granted. 

Order accordingly. 


20 B. 139. 

[439] ORIGINAL CIVIL. 

Before Mr, Jtistice Starling, 


Sarafali Tvabali [Plaintiff) v. Subraya Bateraya 
AND Narotamdas Candas (Defendants).* 

[13i(h, 15th and 17th September, 1895.] 

Lease-Assignment—What amounts to— Terms approtyriate to freehold and fazendari land 
/n license- mziver of forfeiture, what amounts 

to-^esult of waiver of forfeiture-Damages on forfeiture for breach of covenant to 
Anassignmentby way of mortgage of leasehold property in terms appropriate 

to fazandan property, the lease and mesne assignments being banded over to the 
mortgagee on execution of the deed, and a subsequent assignment of the equity 
of redemption of same property in terms appropriate to freehold property will in 
the absence of any circumstances to lead the assignees to believe that the assignor 
naa any further interest in the property, operate as assignments of the lease. 

Where there is a proviso in a lease for forfeiture on assignment without previ- 

lessor, the acceptance by the lessor of rent or insurance premia 
from the assignee without license or the entering into an agreement with him in 

respect of repairs operates as a waiver of any and all causes of forfeiture of which 
tD6 lessor IS at the tima aware* 

Where assignments of leaseholds are invalid as being in breach of a covenant 
not to assign without previous license and so causing forfeiture of the lease, but 
are valid m aU other respects, on waiver of the forfeiture the assignments become 
operative, and those taking under them become assignees of the lease with the 
consent of the lessor, and are subject to all the liabilities of such assignees. 

The rule in Joyner V. TYeefts (1) that when there is a lease with a covenant to 

leave the premises m repair at the end of the term, and such covenant is broken 

the lessee must pay what the lessor proves to be a reasonable and proper amount 

for putting the premises into the state of repair in which they ought to be left * 

applies where a term has ceased by forfeiture as well as where it has expired bv 
eiilQx of time. ^ ^ 

U February. 1891, the plaintiff and his two 

brothers Mahomedali and Esofali demised to one Hariram Deoji and 
another certain land and premises in Bombay for the term of ninety-nine 
years from the Isb October, 1890, at the quarterly rent of Rs. 525 pay- 
able m advance by four quarterly payments in each year. 

The lease contained (inter alia) the following covenants by the 
lessees, their executors, administrators and assigns 
(1) to pay the rent on the dates specified ; 


• Suit No. 268 of 1895. 
(1) (1891) 2 Q. B. 31 (43). 
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[440] (2) witihin two months from the date of the lease to repair 18^3 
thoroughly the old chawls Nos. 1, 2 and 3 marked in the plan annexed Sep^ 17. 
thereto, and throughout the said term at their own expense well andsuffi- 
oiontly repair, maintain and keep the said premises and all fixtures and 
additions thereto in good and substantial repair and condition ; UIVIL. 

(3) to insure and to keep the said premises insured against loss or 
damage by fire ; 

(4) nob to assign, mortgage and charge the said premises, or any part 
thereof, without the previous license in writing of the lessors, their heirs 

or assigns ; * i i. 

(6) at the expiration or sooner determination of the said term to 

deliver up the said premises and all new fixtures and additions thereto m 
good and substantial condition and in such state and condition as should 
be consistent with the due performance of the said several covenants. 

The said lease also provided that if the rent should be m arrears, or 
if and whenever the lessees, their executors. &e., should assign, mortgage 
or charge the said premises without such license as aforesaid, and when- 
ever there should be a breach of any of the covenants aforesaid, the lessors, 
their heirs and assigns might at any time during the said term re-enter 
upon the said premises, and thereupon the term of ninety-nine years 

should absolutely determine. 

In the year 1893 the said lease was with the lessors consent assigned 

to one Sbetiba Enkati Silam. ^ 

On the 28tb September, 1893, the said Shebiba Enkati Silam mortgag- 
ed the said premises to the second defendant (Narotamdas Candas) for 
Bs 7,000. The mortgage-deed contained no mention of the lease, and the 
mortgage’was made without the knowledge or consent of the lessors. The 
lease and mesne assignments were, however, handed over to the second 

defendant on execution of the deed. , 

On the 2nd February. 1894. the said Shetiba Enkati Silam assigned 

the equity of redemption in the said leasehold to the [441] first defendant 
(Subraya Bateraya) without the knowledge and consent of the lessors. 

The plaint alleged that the rent due under the said lease having fallen 
into arrear, and Shetiba Enkati having neglected to repair and insure the 
premises, the lessors through their attorneys sent him a letter on bbo 21st 
April, 1894, setting forth his breaches of the covenants in the lease and 
giving him notice that they intended to exercise their right of re-entry in 
accordance with the terms of the lease and calling upon him to give up 
possession within eight days from the service of such notice, &c. 

On the same day the lessors having been informed of the mortgage 
to the second defendant sent him a notice stating that they did not in any 
way recognize him as having any interest in the property, as the mortgage 
to him was made in breach of covenant and without their consent. 

On the 25bh April, 1894, Shetiba Enkati Silam’s solicitors sent a letter 
to the loBsora informing them that he had assigned the said leasehold to 
the first defendant (Subraya), and on the same day they sent another 
letter to the second defendant (Narotamdas) calling upon him forthwith 
to comply with the covenants in the lease, and adding in the event of 
your failing to do so, and if any steps are taken by the fazendars against 
our client in respect thereof, our client will hold you responsible for the 
costs and consequences.'' 

On the 27th April, 1894, the solicitors for the first defendant wrote to 
the lessors’ solicitors tendering the plaintiff Rs. 1,050 " being the ground 
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rent now due by him together with Rs. 37-8, the premium paid by your 
client.” On the 28th April the lessors’ solicitor wrote a reply refusing to 
accept the amount tendered, unless the covenants of the lease in respect to 
repairs of the property were forthwith complied with or unless some 
guarantee was given that the premises would be repaired. A correspondence 
subsequently took place, the result of which was that the first defendant 
paid to the lessors the rent then claimed by them and undertook to do the 
necessary repairs after the monsoon of 1894. 


[442] On the 16th October, 1894, by a partition deed executed between 
the lessors the said premises subject to the said lease became vested in the 
plaintiff. 

The plaintiff filed this suit on the lOth June, 1895. He alleged that 
the repairs had not been effected and that the first defendant had committed 
a further breach of covenant in not having paid the rent as provided by 
the lease. He claimed Rs. 1,050 as due for rent. He also alleged that 
the first defendant had failed to insure the premises, and he claimed 
Rs, 37-8 as the sum paid by himself for insurance. 


_ The following paragraph of the plaint sets forth the plaintiff's case as 
against the second defendant: — 


The plaintiff is informed and believes that the said second defendant 
has been in possession and receipt of the rents and profits of the said 
premises since the date of the alleged mortgage to him as aforesaid, and the 
plaintiff says that the second defendant is liable to pay damages, as herein- 
after prayed, for the non-repair of the said premises and the sum herein- 
after claimed for the insurance thereof. The plaintiff will also contend that 
the said alleged mortgage to the second defendant is void and of no effect as 
against the plaintiff.” 

The plaint prayed for a declaration that the lease had been forfeited 
and that the mortgage to the second defendant was void and inoperative as 
against the plaintiff ; that the defendants should give up possession, and 
that they or either of them should pay Rs. 1,050 due as rent on the Isb 
April, 1895 and such further sums as might accrue due up to the date of 
re-entry. It also prayed for damages for non-repair and for Rs. 37-8 paid 
for insurance charges, &c. 


The following issues were raised at the hearing : — 

(1) Whether as against the first defendant there has been a forfeiture 
of the lease ? 

(2) Whether the plaintiff has not waived such forfeiture, if any ? 

(3) Whether the first defendant is not entitled equitably to be relieved 
from the effect of such forfeiture, if any, and, if so, on what terms ? 

(4) Whether the plaintiff is entitled to recover from the second 
defendant the sum of Rs. 1,050, or any further sum, as prayed in clause 
(i) of prayer ? 

(5) Whether the plaintiff is entitled to recover from the second 
defendant the sum of Rs. 37-8 mentioned in cl. (c) of prayer ? 

(6) Whether the second defendant is under any obligation to the 
plaintiff to repair the premises ? 

[443] (7) Whether the plaintiff is entitled to recover damages from 
the second defendant for non-repair as claimed in els. {f) and (g) of 
prayer ? 

(8) Whether the plaintiff is entitled to recover any and what amounb 
of damages from the first defendant ? 
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Bussell (with Macpherson, Acting Advocate General), for plaintiff;— 

He cited Spencer’s Case Cl) ; Williams v. BosangneE (2) ; Woodfall 9 Sbp^ . 
Landlord and Tenant C5th Ed.), pp. 275-76 ; Perry v^alher (3) ; Cruise s 
Digest. Vol. IV. 3 . 18 ; Beardmore v. T7*Zson (4) ; Williams v Beales (5) , 

Eoscoe's Nisi Prius, 693. As to the second defendant s liability, Shepherd g G 
Touchstone, p. 175, note 2 ; Aspden v. Seddon{%) ; Pomfret v. Bicroft (7) . 

Burnett v. Lynch (8). As to the duty of thesecond defendant to see that 

the covenants of the lease were performed. Moule v. Garrett 
V. Stacey (10). As to damages, Joyner v. Weeks (ll) : Lepla v. Rogers (12) , 

Mayne’s Damages, (Ed.) p. 261. 

Bobertson (with Bivelt- Carnac] , (or first detendant The second 
defendant is nrimarily liable. The mortgage to him is 
an assignment. ‘ Aa to the first defendant, tnere has been a waiver 

of forfetture. In any ease the Court will relieve against 
plaintiff had notice of the mortgage to the second 

20th Anril, 1894. Subsequently to that he received Rs. as lent 

from the first defendant. That is a waiver of °eeond 

Landlord and Tenant, p. 337; see also pp. 343 and 344. The second 

^oLe" irhe^ould be"b7un rVrllfTv^' Dale v . Con.r- 

q| (iv^oriaB2f TUi^ind ts 

^ ^ r444l Inverarity and Lowndes, for defendant No. 2:— The plaintiff 

did not assent n wri^^ to the mortgagee-/;, the matter of the Bombay 

^IZLTcolpany ; eI pane G^ibeH (IG). second dah^- 

assignee The plaintiff took rent from the first defendant 1 oaoc« ^ 

Sw (10) ■ Beardmore v. Wilsonl.i]. The second defendant is not liable 
for The aamkges claimed. Ho is only liable to keep the premises in the 
. * • oir in which he bad GOb them — Doedevi. Datton v. Jones (17) t 

Btcrdetl V. Withersild): Stanley v. Totcgood[20); 

V. iU ^ Union mh WtlUams v. 

Williams (23) ; Henderson v. T/io™ (24) ; Baring v. ,16m!,do«(25) ; Joyner 
w.Weeks (ll) ; Elliott v. Johnson v2Gj. 

JUDGMENT. 

Starling J — The plaintiff and his brothers were, *9^ 
owners of a piece of land with four chawls thereon at DeLisle Road, which 
on the 16th February, 1891, was demised for a term of ninety-nine years 
to one Hariram Deoji. The lease contained covenants against assignment 
without the written consent of the lessor, for payment of rent, for repairs 


( 1 ) 

(3) 

( 6 ) 

(9) 

( 11 ) 

(14) 

(17) 

( 20 ) 

123) 

<24) 


1 Smith’s Leading Cases, p. 252. 

1 Jur (N.8.). 746. (4) L. R. 4 0. P- 57. 

1 E*. D. 496. ^ 

L.R. 5 Er. 132. On app. L.B. 7 Ex. 101. 
(lf»91) 2 Q. B. 81. (12) (1093) I Q. B. 31. 

1 Vee. (Jun.), 235. (16) Peake's Add. Gas. 94. 

4 B and Ad. 126. (1*?) 7 0. and P. 129. 

8 Bing. N. C. 4. (21) 4 Bing N. C. 461. 

L. R. 9 C. P. 369 (666). ^ 
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859 


(2) I Bro. and Bing. 233. 

(5) L. R. 9 C. P. 177. 

(6) 5 B. and G. 689- 
(10) 9 Q. B. 1033. 

(13) 7 T. R. 312. 

(16) 16 B. 398 (402). 

(19) 7 A. and E. 136. 

(22) L. R.8C. P. 79(87). 


(26) L. R. 2 Q. B. 120. 



20 Bom. 445 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1895 

Sep. 17. 

Original 

Civil. 

20 B. 439. 


and for insurance ; and it was provided that on breach of any of these- 
covenants the lessors should be at liberty to re-enter. By divers valid 
assignments the lease was from time to time assigned, and in 1893 the 
remainder of the term became vested in one Shetiba Enkati. 

On the 28th September, 1893, Shetiba Enkati mortgaged the demised 
property to the second defendant : and on the 2nd February, 1894, trans- 
ferred his equity of redemption therein to the first ( cfendant, both 
transactions being without the consent fn writing, or in any other way,, 
of the lessors. These two transactions ought, if done regularly, to have 
been carried out by an underlease to the second defendant, and an 
assignment of the term, subject to the underlease, to the first defendant. 
This has [445] not been the case. Hence it is necessary to determine 
what is the real effect of the transactions whijh took place. 

The mortgage recites that Shetiba under an assignment of leasehold 
property of the same date as the mortgage was absolutely entitled to the 
premises in dispute, and it grants, releases, conveys and assures the same 
unto the second defendant, bis heirs, executors, administrators and assigns 
as it they were what is called fazendari land, subject to redemption. It 
makes no provision for payment of a rent to the so-called fazendar ; all 
that it does is to provide that the mortgagee is at liberty to credit the 
mortgagor with tbe rents of the property after payment of fazendari dues, 
rates and taxes and proper outgoings. At the time of the execution of 
this deed tiie original lease and tbe mesne assignments were handed to 
the second defendant. 

What, then, is the effect of this transaction? In Cruise’s Digest, 
Vol. IV, 8. 18, p. 88, it is stated that no particular words are necessary 
for an assignment of a term, and '* that give, grant, &e.,” are as good 
and effectual as assign, Ac,, ” which are the oi*dinary terms. In B&ard^ 
more v. Wilson (1), it was held that an underlease for the whole remaining 
portion of the term operates as an assignment of the term ; and from the 
cases cited and acted on therein it anpears that an underlease for a tei’m 
exceeding that of the original lease has the same effect. Seeing, then, 
that when this mortgage was executed the lease and assignments were 
handed over to the second defendant, and that there is no evidence to 
show that there was anything to lead him to believe that Shetiba had any 
further interest in the premises mortgaged, I consider I am justified, on 
these authorities, in holding that tbe mortgage-deed operated as an 
assignment of tbe lease. 

Tbe deed to the first defendant of the 2nd February, 1894, commences 
as if it were a conveyance of freehold property, and it grants and conveys 
tbe pi’operty to the first defendant, his heirs, executors, administrators 
and assigns, but only to have and to hold the right, title and interest of 
Shetiba therein, subject to tbe mortgage of tbe second defendant. I can 
see no substantial [446] difference between these two deeds, and I must 
bold that this also operates as an assignment of the lease. 

The execution of these deeds, or either of them, without the consent 
of the lessors operated as a breach of the covenant not to assign without 
a license in writing, and gave the lessors tbe right at any time thereafter 
to re-enter upon the demised premises. On the 21st March, 1894, when 
the lessors first gave notice to Shetiba with respect to other breaches of 
covenant, they seem to have been unaware of the latter of these two above- 
mentioned breaches, but they knew of the former, as they sent a letter to- 


(1) I,.R.4 0. P. 67. 
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the second defendant enclosing a copy of their notice to Shetiba, but appa- 1895 
rently only as a warning of what might happen, as they expressly write that 8ep._17. 
they do not recognize the second defendant as having any interest m the 
nroperbv, as the mortgage was made without their written consent, ine 
case in ‘the Privy Council hereinafter cited shows that this protest on the Uivin. 
cart of the lessors need not be taken into account. Shatiba on 
the 25bh April 1894, disclaimed all liability on the ground that he 
had assigned to the first defendant If on that day the lessors had 
brought a suit against the first and second defendants for ejectment, and 
nothing else, there would have been uo defence to it. and a suit would 
have lain against Shetiba for rent and damage for not and non- 

repair, which he could not have defended, as he was still the assignee 
of the lease, his two deeds, being made without the written consent of 
the lessors, not operating in his favour as an assignment so as to relieve 
him in any wav of liability to perform the covenants of toe lease 

On the 27bh April, however, the first defendant sent to the lessors 
the amount of rent and nre-insurancajpremium claimed by them, which 
they accepted, and thereafter accepted an agreement 
replir of the premises withio a certain time taking him " 

Rs 300 for the due fulfilment of the conditions. By this act. m my 
opinion, the lessors waived the forfeiture caused any ^nd all causes of 
forfeiture which they then knew. See Doe v. Pritchard { 1 ) , Oroft y. 

Davenjort v. Beg (3). Consequently, the two defendants 
[447] being entitled to the demised property by assignments were there 
Ifter in the position of assignees of the lease with the consent of the 

the 16th October, 1894, the plaintiff became the oj ‘he 

Cn^rne nroptlv ■ d onThl St" jfne the plaintiffs’ solicitor wrote to 
thrsecond deferda'nt telling him that while they did not any way 
recognme him - having any interest in Sd 

: Tl s''“hrpaifup\“ht r^t^^^^^ togeth^- with the h- msuranoe 

rnd"ut^.ook to p^t Th^w^o^r reh? 

Tve tffelX'esmpped himseff in the future from denying that he was 
asaignee of the term—Willtams v. Heales (4). His cautiousness cannot. 

"°"Z’th\’1th ?une\'h: Zutiff eied this suit against both the defend- 
ants. After setting out the various breaches of covenants he prays 
against both the defendants' possession, and that one or both of ^ 

he ordered to pav rent due and damages for non-performance of covenants 
to insure and repair. The first defeodant practically confesses his liability, 
and aL for the forfeiture of the lease to be set aside on such terms as 
the Court may think fit, and I may. therefore, proceed for the present as 

if the first defendant were out of consideration altogether. 

The plaintiff in the 7th paragraph of bis plaint alleges the mortgage 
to the second defendant, but says it was made without his knowledge or 
consent. In para. 17 the plaintiff charges that the second defendant 
has been in possession of the property and is liable to pay rent and 
damages for noo-iosurance and non-repair. 


iD 5 B. and Ad. 76S. 
(8) 8 Ap. Ca. 116. 


(9) 5 E. and B. 648 ; 6 H. L. Ga. 672, 
(4) L. B. 9 0. F. 177. 
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The second defendant in his written statement alleges that the 
mortgage to him was executed with the knowledge and acquiescence 
of the plaintiff, apparently thereby claiming to possess t^48] a valid 
assignment of the premises, but submits his rights to the Court. 

Now all the prayers seem to me to be proper in the present case. 
Mr. Bussell unnecessarily tried to support the prayer for damages as 
against the second defendant as a mortgagee in possession. A mortgagee 
in possession of a term ought to pay the landlord’s rent and keep the 
premises insured and repaired, bub for non-performance of these duties 
he is liable to his mortgagor and to no one else, and the plaintiff is not 
his mortgagor. Consequently this prayer cannot be supported on that 
ground ; but as I hold the second defendant is an assignee of the lease, 
he is liable to bo ejected for breach of the covenants contained therein, 
and be is also liable in damages for his breach of them. 

Supposing, however, that I am wrong as to the effect of the payment 
of rent by the first defendant, I am of opinion that the effect of tho 
charge in the 17bh paragraph and the double set of prayers which are 
inconsistent unless the second defendant is an assignee of the lease, 
the plaintiff nob indicating which set he is going to press against 
the second defendant, but up to the end trying to press both, is to cause 
a waiver of forfeiture by pleading, and that estops him from relying on 
the breach of covenant— ^?vans v. Davis (l). so that he could not eject the 
second defendant, but must be content with a decree for damages. This 
view would, however, result in a rather complicated decree, and in my 
opinion is not so correct as the former one. 

I, therefore, hold that by reason of non-payment of rent since the 
payment by the first defendant in June, 1894, and by reason of the 
premises being allowed to continue in a state of non-repair and from 
their not having been insured, the plaintiff is now entitled to re-enter, 
and that both the defendants are liable for the rent, the amount of fira 
insurance already paid by the plaintiff, and for damages for non-repair. 

The next question to be determined is, what is the amount of those 
damages. Under the lease of 16th February, 1891, a piece of land with 
four chawls on it was demised to Hariram Deoji, and he was within two 
months thoroughly to repair the three [449] chawls mentioned therein to 
the entire satisfaction of the lessors. That was never done; but defendants 
are not liable for that breach of covenant. There was a further covenant 
to well and sufficiently maintain and keep all the demised premises and 
fixtures and additions thereto in good and substantial repairs. This 
covenant has been broken by the defendants. 

It was alleged by the defendants, and admitted by the plaintiff, that 
Hariram Deoji erected a new ohawl after the demise to him ; bub, so far 
as I can judge, that can only be true if there were only three chawls on 
the demised land; whereas the lease shows there were four, and I cannot 
see on the plan attached thereto where there was room for another. 
If there was another erected, I am of opinion that the covenants in the 
lease do not apply to this newly-erected chawl. There is nothing said in 
the lease about separate buildings which might be erected on the demised 
land. It only provides for additions to present buildings ; and under the 
Transfer of Property Act (IV of 1882) I think the lessee would be entitled 


(1) 10 Ch.D. 747. 
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to remove any buildings in respect of which there was no covenant in 
the lease requiring them to be delivered up at the expiry thereof. Conse- 
quentiy, the lessee would not under the lease be bound, in the mean- 
time, to keep such buildings in repair. The defendants, however, are 
liable to pay damages for the breach of the covenant to repair in respect 
of all the buildings on the land at the time of the demise, and 
the amount to which they are liable is thus laid down by the Court 
of Appeal in Joyner v. Weeks (1) : When there is a lease with a 

covenant to leave the premises in repair at the end of the term, and such 
covenant is broken, the lessee must pay what the lessor proves to be a rea- 
sonable and proper amount for putting the premises into the state of 
repair in which they ought to be left.’* The Court was there dealing with 
a case in which the term had expired by efflux of time. Here the term 
has ceased bv reason of forfeiture; but I see no reason to draw any dis- 
tinction between the effect of the cesser of the term for these two reasons. 
The case would be different if this had been a suit to recover damages tor 
breach of a covenant to repair while the term was still in existence. The 
case must be referred to the [450] Commissioner to ascertain the amount 
which it will take to put these premises into a state of good and substan- 
tial repair, having regard to the original character of the buildings and the 

purposes for which they are used. ■, r . t l\. 

There will be decree for the plaintiff against the defendants for the 

amount of rent Rs. 1.050, the cost of fire-insurance premium Rs. 37-8 0 
and the amount found to be due for the damages. The amount o. rent 
and fire insurance will be payable forthwith, but execution for the amount 
of damages for non-repair will bo suspended for three months. ^ 

If the rent and fire insurance be paid forthwith and within tbiee 
months, the premises be put into a state of good and substantial repair, 
and in the meantime all covenants m the lease other than that relating 
to repairs be observed, then I relieve from the forfeiture of the lease, 
otherwise the lease to stand forfeited and the d^endants must give up 
possession of the demised property to the plaintiff and pay the damages 

hereinbefore given against them. 

Defendants bo pay plaintiff’s costs of this suit. 

Attorneys for the plaintiff Messrs. Little and Co. 

Attorneys for the defendants Messrs. Chalk, Walker and Sme- 

tham, and Messrs. Bhahhankar and Kanga. 
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ORIGINAL CIVIL. 

Before Chief Justice Farran and Mr, Justice B. Tyabji. 


Anandrao Vinatak {Plaintiff) v. The Administrator-General 

OP Bombay and others {Defendants).* 

L27th September and 4th October, 1895.] 

Hindu icill— Construction — Indian Succession Act (Xof 1865), ss. 101, 102, 159 — Power 
of dispossession of moveable property, effect of — Subsequent void gif t does not cut 
dovm—Gift of balance of rents of immoveable property in hands of trustees — Evidence 
of intention to limit duration of enjoyment of bequest — Gift by implication what is 
necessary to consiliutc — Estates according to Hindu law in ancestral property, Court 
will not presume ntention to create by will^ Assent to provision of will by son of 
Hindu testator, effect of, where there is doubt whether property ancestral or self’ 
acquired. 

[451] Where it is doubtful whether the property with which the will of a 
deceased Hindu purports to deal is ancestral or self-acquired, the assent of hia 
only son to the provisions of the will, some of which are favourable and some 
unfavourable to his interest and that of his sons, will bind the latter as well as 
himself. 

A direction in the will of a Hindu to the following effect “ my remaining 
moveable property shall be dealt with by my son G. according as he may think 
proper ; and when the sons of my son G. shall attain the age of twenty-one 
years, the same shall bo divided and duly received by G. and hie sons in equal 
shares ” confers an absolute gift on G. If the gift over to G’s sons, on their 
fttta,iniDg the age of twenty-one years, were valid, the absolute estate of G. would 
bo liable to be divested on a son or sons of G. attaining the age of twenty-one 
years, and asking for a division ; but that gift being clearly void under ss. 101 
and 102 of the Indian Succession Act (X of 1865) its insertion has no effect on 
the words of absolute gift preceding it. 

A direction in the will of a Hindu that immoveableproperty should be retained 
in the hands of trustees appointed by the will and that the balance of the rents, 
profits, &c., after the payment of expenses should be used and enjoyed by the 
testator’s son G. in such manner as he might think fit, with a provision em- 
powering the sons of such son to call him to account for the management of the 
property on attaining the ago of twenty-one and with a direct, though void, gift 
over to the grandsons of such son, confers only a life-estate on the son G,, — the 
vesting the property in trustees, the right of G.’s sons to ask for an account, and 
the gift over to G.’s grandsons all showing an intentinn on the testator’s part that 
the enjoyment of the bequest should be of limited duration within the meaning 
of s. 159 of the Indian Succession Act (X of 1865.) 

To constitute a gift by implication in a will there must be a reasonable degree 
of certainty as to the persons intended to take and the nature of the estates 
which they are intended to take. A direction that until the son or sons of the 
tenant for life of immoveable property should attain a certain age, no person on 
behalf of such son or sons should ask the tenant for life for an account or raise 
any objection, does not sufficiently define the persons to take or the estates in 
which they are to take to constitute a gift by implication. 

It would be difficult, if not impossible, for a Hindu to create by express terms 
the estates which arise by virtue of the doctrine of Hindu law in regard to the 
rights of male issue in ancestral property, and even where the hypothesis that 
the testator intended (under a misapprehension of the law) to create such estates 
affords a key to the will and gives an adequate explanation of the various estates 
which would have to be implied in order to give full effect to tho different direo- 
tioDs contained in the will, yet if the estates cannot be implied from the words 
used in the will, the Court cannot create such estate for the testator by implica- 
tion, since to do so would be to construct a will for him based upon his supposed 
intention, not on the words which he has used. 

[R., 39 C. 87 = 14 G.L.J. 20 = 15 C.W.N. 945 = 11 Ind. Gas. 67 ; 31 M. 517 (521) = 4 M, 
L.T. 306 ; 12 Bom.L.R. 621 (627) = 7 Ind. Gas, 134 ; 13 G.L.J, 85 = 15 C.W.N. 
66 = 7 Ind. Gas. 921. J 
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Suit for oonstruction of the will of one ParmanaDdas Jivandas. 

ParmanaDdas Jivandas died on the 17bh November, 1890. He left 
a son Govardhandas Parmanandas and two grandsons [4S2j (defendants 
Nos. 3 and 4), the sons of Govardhandas, him surviving. Defendant 
No. 3 was born in August, 1886, and defendant No. 4 in May, 1888. 
Subsequently bo the testator’s death, viz., on the let March, 1894, a 
third son (defendant No. 5) was boro to the said Govardhandas. 

By his will dated the 16th October, 1890, Parmanandas Jivandas 
appointed his son Govardhandas and the plaintiff Anandrao Vinayak to 
be bis executors. They duly proved the will on the 6bh April, 1891. 

The will was in the following terms : — 

“ 1. The ' wills,’ ' codicils ’ or other disposition papers which I may 
have noade prior to this * will ’ are all null and void. 

" 2. After my decease my funeral outlays and the outlays which 
will have to be made for twelve months agreeably to the custom of (my) 
caste, my son Bbai Govardhandas shall make out of my estate in such 
manner as be may think fit. 

“3. Out of my estate Es 20,000, namely twenty thousand, shall 
be paid to my daughter Bai Vijkuvarbai as a ‘ legacy.’ 

" 4. To each of my mebtas and clerks and servants and menials a 
flum amounting to twelve months’ pay of each person respectively shall 
be paid as a legacy : frem among them to the Bhaya Ajodha Prasad besides 
the said (legacy) Rs. 5 shall be paid every month as pension, and if the 
said Bhaya Ajodha should go to perform a pilgrimage, then Rs. 400 shall 
be paid (to him). 

“ 6. There are my immoveable properties in Bombay and in places 
abroad. If it should be necessary to repair them, the same shall be 
repaired out of my estate. 

" 6. As regards my immoveable estate situate in Bombay and in 
places abroad or to which I am entitled, I appoint my son Bhai Govard- 
handas and Mr. Anandrao Vinayakrao. in all two persons, ’trustees' of the 
whole of such ’ estate.’ They shall administer my aforesaid immoveable 
property and recover the rents and protits (thereof), and if it should 
pecessary, or if a good price is realized, (they) shall sell (the same); (with) 
the money that may be produced by such sale another immoveable 
property shall be purchased, and the immoveable property which shall be 
purchased shall form part of my aforesaid ’trust' account, and until another 
immoveable property can be purchased, Government (loan) notes shall 
be purchased and kept (intact). With regard to the rents and profits of 
jthe aforesaid ‘ trust ’ property and interest on moneys which may be pro- 
duced after the expenses shall have been deducted therefrom, the balance 
that may remain over is to be used and enjoyed by my said trustee my 
son Bbai Govardhandas in such manner as be may think fit. 

” 7. Excluding the same immoveable property as to my remaining 
moveable property (consisting of) ready money, (Government loan) notes 
and shares and outstanding debts and ornaments and trinkets and jewel- 
lery and silver vessels and copper and brass vessels and bouse furniture, 
carriages and horses, &o., which may remain over out of the same after 
the amounts in respect of the above-mentioned outlays and expenses C^53] 
for repairs and legacies, &o., shall have been deducted, the residue that may 
remain over shall be dealt with by my son Bbai Govardhandas agreeably 
to what he may think proper. And when the (male) issues, that is to say, 
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sons of my (son) Bhai Govardhandas, shall attain the age of twenty-one 
years, the same shall be divided and duly received by Bhai Govardhandas 
and his (male) issueS; that is to say, sons in equal shares. 

“ 8. I appoint my son Bhai Govardhandas and Anandrao Vinayakrao_ 
‘ executors ’ of this ‘ will.’ Dated this at Bombay the 15th of October in. 
the year 1890. 

“ Fresh Clause . — As long as my son Bhai Govardhandas or any of 
his son (or sons) are alive so long the immoveable property mentioned 
in the aforesaid sixth clause cannot be sold, nor shall they make a parti-' 
tioD of and take the same between themselves. But after the lifetime of 
my son Bhai Govardhandas and his (male) issues, that is to say sons, the 
same immoveable property shall duly be divided and given to Bhai 
Govardhandas’ son’s son (or sons) on (his or their) attaining the age of, 
twenty-one years. Until the said Bhai Govardhandas’ son (or sons) shall 
attain the age of twenty-one years, no person on behalf of his son (or sons) 
shall ask Bhai Govardhandas for an account, nor shall (he) raise any 
objection.” 

On the 22nd June, 1891, the plaintiff transferred the management- 
of the moveable property of the testator to Govardhandas, and he 
managed it until his death. ^ • 

On the 29th March, 1894, Govardhandas died intestate, leaving his 
widow (defendant No. 2) and bis three sons (defendants Nos. 3, 4 and 6) 
him surviving. 

On the 14tb August, 1394, the Administrator-General of Bombay, 
(defendant No. l) obtained letters of administration to the estate of 
Govardhandas, and claimed and obtained the possession and custody of 
the moveable property in the possession of Govardhandas at hie death 
as belonging to his estate. The plaintiff as surviving executor of Parma-, 
nandas contended that Govardhandas left no estate of his own, but that 
everything left by him really belonged to the estate of his father Parma- 
nandas. 

The plaintiff as surviving executor of Parmanandas now brought this, 
suit praying as follows : — 

“(a) That the will of the said Parmanandas Jivandas may be construed 
by this Honourable Court, and the rights of the said Govardhandas 
Parmanandas and his widow and sons, second, third, fourth and fifth 
defendants, may bo ascertained and declared, and that the duties of the 
plaintiff as executor and trustee with regard to the estate of the said 
.Parmanandas Jivandas may bo defined and declared. 

"(6) That it may be declared what portion of the property, immoveable 
and moveable, aforesaid belongs to the estate of the said Parmanandas 
Jivandas, and what portion thereof belongs to the estate of the said 

Govardhandas Parmanandas Jivandas. 

[464]“ Ic) That the first defendant may be ordered to hand over to 
the plaintiff, as executor aforesaid, all the property in his possession 
belonging to the estate of the said Parmanandas Jivandas.” 

In his written statement the first defendant as administrator 
of Govardhandas submitted to the Court whether under the will, 
Govardhandas was not absolutely entitled to the immoveable and moveable 
property of Parmanandas. 

Defendant No. 2 (the widow of Govardhandas) died pending the suit. 

Defendants Nos. 3 and 4 (sons of Govardhandas) contended that they 
having been in existence at the death of Parmanandas were alone entitled 
to his estate under his will. 
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Defendanij Ho. 5 (sod of Govardbandas born after the death of 1895 
Barmanandas) contended that the property was ancestral in the hands Oct. 4,; 

of Parnaanandas, and consequently that he had no right to dispose oi it 

by will. The point arose in this way. The grandfather of Parmanandas ORIGINAL 
^ivandas was one Canji Chattur, who bad carried on business with OiviL. 
his two broth6rs (Kamji and Premji) whose prpperty at their death — 
oaxne to him. Ho died in 1859 and by his will he divided his property ^ 
between his two sons Rancbordas and Jivandas. Under this will 
they took the property in moieties as tenants-in-common (1), Jivandas 
died intestate in 1859, leaving bis son Parmanandas (the present testator) 
him surviving. Rancbordas died subsequently without issue, leaving a 
will in which he stated that by the death of his brother Jivandas be bad 
l^ecome the heir to the whole of their father’s property, and that regarding 
his nephew Parmanandas as his son his executors were to hand over the 
whole of the said property to him when he attained twenty-one years of age. 

Defendant No. 5 now contended that, having regard to the origin 
and nature of the property which Parmanandas purported to dispose of by 
hia will, " the property was not validly disposed of thereby — at all events 
BO far as regarded the moiety to which Parmanandas bad succeeded on the 
death of his father Jivandas intestate. 

[435] Defendant No. 5 further contended that in any event he was 
entitled to a one-third share of the proper ty purported to be disposed of by 
the will of Parmanandas or found bo belong to the estate of Govardbandas. 

In addition to the issues raised by the defendants the plaintiff raised 
the following 

1. Whether Parmanandas Jivandas died intestate in respect of any 
and what part of his property ? 

2. Whether defendant No. 5 is entitled to raise the question oi 
Parmanandas’ property being ancestral property in the hands of Parma- 
nandas ? 

The suit was ordered to be heard before two Judges, and now came 
on for bearing before Parran, C.J., and B. Tyabji, J. 

Maepherson (Acting Advocate-General) and Inverarity, for the plaintiff 
(the executor). — As executor the plaintiff does not take a contentious 
part. He submits that the property was all self-acquired in the bands 
of Parmanandas, and that he, therefore, bad power to dispose of it. 

As to the immoveable property, we submit that the effect of the will is to 
give a life-estate in this property to Govardbandas, and beyond that there 
is an intestacy. As to the moveable estate, Govardbandas took a life 
interest in the income of it until hia sons attained the age of twenty-one. 

They referred to the Succession Act (X of 1865), s. 101. 

Bussell &nd Scott, for defendant No. 1 (the Administrator of Govar- 
dbandas).— We say that Govardbandas under the will took an absolute 
interest in both the moveable and immoveable estate. They cited Gibbs 
T. Bumsay (2) ; Dawson v. Clarke (3) ; Clarke v. Hilton (4J ; Williams y* 

4rkle (5) . Mannox v. Greener (6) ; Haig v. Swiney (7) : Armitage v. 

Coates (8); Bentinck v. Duke of Portland (9) ; In re Ridge's Trusts (10) ; In re 
Jobson (11) ; In re Feather stone's Trusts (12) ; Drakefordv. Drakeford (13) ; 


(1) Bm Parmanandas V, Vinayakrao, 7 B. 19 (22), 
(8) 18 Ves. 247. 

(6) IbB, 7 Eog. and Ir. App. 606. 

(7) 1 Sim. and 8. 487. (8) 36 Beav. 1. 

(10) L.B. 7 Oh. 666. (11) 44 Oh. D. 164. 

(18) 88 Bmt. 48. 


<2) 2 V. and B. 294. 
(4) L.R. 2 Eq. 810. 
(6) li.B. 14 Eq. 466. 
(9) 7 Oh. D. 698. 

(12) 92 Oh. D. Ill, 
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1896 Pearks v. Moseley (1) ; [456] Succession Act (X of 1865), ss. 82, 90, 102, 
OOT. 4. 107, 155, 310 : William on Executors, p. 155 ; Hawkins on Wills, p. 224, 

Kirkpatrick and Raikes, for defendants Nos. 3 and 4 : — Only these 

Original defendants can take, as they were -in existence at the death of testator — 
Civil. Mangaldas Parmanandas v. Tribhuvartdas Narsidas(2). The moveablee 

are given jointly to Govardhandas and his sons; the property vesting at 

20 B- 450. once, but made payable when the sons attain twenty-one. Meantime 

Govardhandas is to manage — Succession Act, s, 106. There is also a 
joint gift of the immoveable property. They cited Succession Act, ss. 69, 
75, 82 ; Sherratt v, Bentley (3) ; F. York Smith v. Tribhovandas Mangal- 
das (4) ; Hawkins on Wills, pp. 178, 179 ; Humphreys v. Humphreys (5) : 
Sreemutty Kristoromoney v. Maharajah Narendra Krishna {6)] Gaily Nath 
V, Chunder Nath (7) ; Alangamonjori v. Sonamoni (8) ; Jarman on Wills, 

p. 809. 

Branson and Lowndes, for defendant No. 5 ; — The property was 
ancestral, and the will recognizes the fact, and merely expresses the 
testator’s wishes as to how the ancestral property should be enjoyed by 
his family. The previous wills of the testator’s uncle Ranchoddas and 
his grandfather Canji are of a similar character. The testator's will deals 
only with the income of the property, leaving the corpus to go according 
to Hindu law Skookmoy Chunder Dass v. Monohari Dassi (9); Ballin v. 
Ballin (10). 

JUDGMENT. 

Earran, C. J. — This suit was filed by the plaintiff, who is the 
surviving executor of the will of Parmanandas Jivandas, to have the will 
construed by the Court and to obtain a declaration of the rights which 
Govardhandas Parmanandas, the son of the testator, took under the 
will : and of the rights which the widow and sons of Govardhandas, in 
the events which had happened, took in the estate after the death of 
Govardhandas. Since the suit was filed, Manghu Vahu, the second 
defendant, the widow of Govardhandas Parmanandas, has died. The 
only persons now who can have an [457] interest in the estate of the 
testator Parmanandas, or in that of his son Govardhandas, or the 
infant defendants Dwarkadas and Haridas (defendants Nos., 3 and 4), the 
sons of Govardhandas by his first wife, and the infant defendant Kaku, 
their half-brother, the son of Govardhandas by his second wife Manghu 
Vahu. 

As the right of the testator Parmanandas to make the will in ques- 
tion has, on behalf of the defendant Kaku, been called in question by 
reason of the alleged ancestral nature of the property dealt with by the 
will, it will be desirable to consider that question in the first instance. 
Eor this purpose it is necessary briefly to refer to the history of the 
family and the origin of the property of the testator disclosed by the 

evidence and exhibits in the cause. 

AstoChatur, the remote ancestor of the testator, there is no evidence 
except that he had three sons— Bamji, Premji and Canji. It may, how- 
ever, be inferred that he left no family property, from the fact of each of 
his sons at their respective deaths dealing by will with the whole property 
which each of them left. Ramji died in 1835 leaving by his wil l the 

0) 5 App. Cas. 714, 

(4) 19 B. 401. 

(7) 8 G. 376 (390). 

(10) 7 C. 218. 
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residue of bis property to his brothers Premji aud Canji whom he 
appointed bis' executors. They proved his will. It is dated the 8th 
June 1835 (.Ex. A). 

Premji died in 1836, leaving by his will the residue of his property to 
his brother Canji. The brother proved this will. It is dated the 2Dd 
July, 1836, (Ex. B). Canji survived his brothers by many years and died 
in 1859. He made his will which is dated the 25th October, 1852 
(Ex. C), and a codicil thereto, which is dated the lltb May, 1853 
(Ex. D). The terms of his will and codicil show that he considered and 
dealt with all the property of which be died possessed as his own absolute 
property. As to the property which he acquired under the respective 
wills of his brothers, be writes “ that every remaining property they gave 
to me and departed. I am the owner, having the full control thereof. No 
one has any claim or title thereto.” 

This property in the 9th clause of his will be includes in his own 
property, and (subject to legacies) deals with the aggregate as follows. 
We transcribe the clause: — 

“After making the payments agreeable to what was written by my 
brothers, 2 persons, the remainder of their property having been given to 
me by my brothers Premji [458] Cbatur and Bamji Cbatur, 2 persons, they 
assigned full authority to me and departed. All that property is mine. No 
one has any claim upon it. All their property is entered in my account 
books. The same comprises ‘ estates ’ and ‘ notes ’ and outstanding claims 
to be recovered, and ‘shares.’ All that property is mine. Whatever debts 
there may be are to be paid out of tbe same, and of the balance which 
may remain lam tbe owner. And as to the vouchers and claims which 
there may be in tbe name of brother Bamji Obatur, or which there may 
be in my name, 1 am the owner of all these. As regards them, in the 
event of my decease, the funeral outlays after me and the religious and 
tbe charitable donations and what is to be transferred to my wife and 
daughter, and tbe legacies and wbat is to be paid outside, are mentioned 
below. Tbe same being deducted out of my property, my sons Bbai 
Rauohoddas Canji and Bbai Jivandas Canji, 2 persons, are owners of the 
balance which may remain. In tbe event of my decease they have full 
powers.” 

Canji died on the 13th February, 1859, and his younger son Jivandas 
Canji died on the 2nd March following, leaving an only son the testator, 
Parmanandas Jivandas, then a boy of about eight years of age. Bancbod- 
das Canji proved bis father’s will and entered into possession of tbe 
property left by the latter. 

From tbe fact of the several wills which we have referred to having 
been made, and from their terms which are very definite upon this point, 
and from their having been proved and acted on, we think that tbe proper 
inference to draw is that the property left by Canji Cbatur was bis self- 
acquired property. His sons Jivandas and Bancboddas, therefore, took it 
under bis will as their self-acquired property — Jugmohandas v. Sir 
Mangaldas (1). Down to this point tbe case does not, we consider, pre- 
sent any difficulty. 

Bancboddas Canji soon after proving his father’s will died on tbe 14th. 
May 1859 (Ex. D). He left a will dated the 12th of May, 1859 (Ex. E). 
In it be recites that by reason of bis brother Jivandas having died without 
making a will, be had become the heir to tbe whole of the moveable and 
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icDmovoable propofty which their father had left, apparently treating the 
devise to him and to his brother as a joint devise. He bequeathed several 
legacies and gave various directions and ajjpointed Bhanabhai Dwarkadas 
and four other gentlemeo as his executors. The residue of the property 
he dealt with as follows : — 

The right of inheritance of us two brothers to the moveable and 
immoveable property bas been mentioned in the will made by our said 
father, and it is stated that [459] whatever property may be left, after 
defraying the expenses, shall be enjoyed by both the brothers ; and my 
younger brother the said Jivandas, who is dead, has left a son named Bhai 
Parmanandas of the age of about eight years, and I have no issue. 
Therefore Bhai Parmanandas being considered by me as my son, the 
said Bhai Parmanandas bas a right of inheritance to the whole of the 
moveable and immoveable property ; and when he attains the age of 
twenty-one years, the executors appointed by me and mentioned below 
shall entrust to Bhai Parmanandas the whole of my property, moveable 
and immoveable, that may remain after defraying the expenses agreeably 
to all the conditions stated in this will.*’ 

In the event of Bhai Parmanandas dying before attaining the age of 
twenty-one years, the property was to be divided into moieties and given in 
charity. 

The executors appointed by the will of Ranchoddas (with the exception 
of two) proved it and took possession of the property and managed it until 
Parmanandas Jivandas attained the age of eighteen years. On the 23rd 
January, 1868, Parmanandas Jivandas took out letters of administration to 
the estate of his late father Jivandas Canji. In his affidavit dated 21at 
October, 1867, (Ex. K) be had described the property which was likely to 
come to him under such letters " as an undivided half share of the property 
left by Jivandas Canji.” 

On the 4th May, 1870, the executors of Ranchoddas Canji recitiDg 
that the shares of Jivandas and Ranchoddas Canji in the estate of Canji 
Chatur bad not been divided, and that they bad managed both, and that 
Parmanandas Jivandas had taken out letters of administration to the 
estate of bis father Jivandas, and was satisfied with their administration, 
made over the whole property, except some which had been given in trust 
for charity, to Parmanandas Jivandas on his executing a release in their 
favour (Ex. F). In this release Parmanandas clearly recognized the will 
of his uncle Ranchoddas as a valid will ; subsequently in his written 
statement in Suit No. 204 of 1876 (Ex. K 4), in his plaint in Suit No. 
566 of 1877 (Ex, K 3), and in his written statement in Suit No. 237 of 
1877 (Ex K 2), Parmanandas set up the case that the will of his uncle 
Ranchoddas was null and void on the ground that the property with 
which he dealt by his will was ancestral and joint, bub his allegations were 
then made to defeat the legacies under bis uncle’s will and are not entitled 
to weight. The Privy Council in the case of Parmanandas [ 460 ] 
Jivandas v. Vinayak Wasudev (1) found it unnecessary to determine 
what estate Ranchoddas had in the property which he purported to 
devise, but Sir Michael Westropp adopted a view upon that question 
unfavourable to the contentions of Parmanandas. With that view we 
agree and hold accordingly that Parmanandas bad a self-acquired estate 
in the moiety of the property which he took under the will of bis unolo' 
Ranchoddas. 


(1) 9 I. A, 86. 
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( 16 will not be necessary for ns to come to any decision as to the 

nature of the estate which be took in the other, in the view which we have 
'taken as to the construction of his will. The will is dated the 16bh October, 
1890. Oovardhandas, the only son of the testator, was then of adult 
years. He endorsed the will with these words : “ This will is agreed to by 
me.” 

Dwarkadas, the eldest son of Govardhandas, was born on the IStb 
August, 1886. Haridas, his second son, was born on the 17th May, 1888. 
■The testator died on the 17th November, 1890. Kaku, the third and 
■youngest son of Govardhandas, was born on the Isb March, 1894, and 
consequently after the death of the testator. 

The executors named in the will, namely, the plaintiff Anandrao 
Vinayak and Govardhandas, proved it on the 6th April, 1891 (Ex. G). In 
accordance with an agreement between them (Ex. K2) the moveable pro- 
perty of the testator was made over to Govardhandas, while Anandrao 
.Vinayak and Govardhandas jointly managed the immoveable estate until 
the death of Govardhandas, which took place on the 19th March, 1894. 
.He died intestate. On the 14th August, 1894, administration of his estate 
was granted to the Administrator General. As we have already stated, 
he left three sons, the infant defendants and hia widow Mangu Vahu, who 
lias since died. The property in suit is of considerable value. 

We now proceed to consider the construction and effect of the 
will. It opens with directions as to the funeral cerenaonies of the 
testator and with the gift of certain legacies, and then in els. 5 and 6 
deals with his immoveable property. Clause 7 then deals with the residue 
of his moveable property, and the 8bh [461] clause appoints executors. 
A fresh clause more fully explains bis wishes as to the immoveable property, 
and with this the will closes. 

It is contended by counsel for the fifth defendant Eaku that the will 
does not dispose of the corpus of the property of the testator, but only 
recognizes the rights of his descendants in it and gives directions as to its 
management ; and that the property consequently as ancestral property 
devolved upon Govardhandas, and after him upon his sons the infant 
defendants in oo-parcenary. He argues that Ranchoddas by his will 
treated the property similarly, allowing it to descend to Parmanandas, and 
that it was ancestral property in the hands of the latter, and was considered 
and treated by him as such. The argument is not without force, bub we 
think that the depositions in the will extend so far beyond mere directions 
as to management that we are unable to accept it, and that we must hold 
that Parmanandas by his will intended to direct the succession to, and bo 
confer ownership in, his property after his death, and that hig will must 
be ooDstrued on that footing, and according to the canons of construction 
laid down in the Indian Succession Act. 

Though the testator intended to tie up the property for a lengthened 
■period, be ultimately deals with the corpus and does make direct gifts 
in the interim. Both these circumBtances differentiate the case from 
Shoohnoy v. Monokari (1). It is very different from the case before us. 
The testator has divided the property into two distinct classes, moveable and 
immoveable, aooording bo its nature, and has dealt with each in a different 
manner. The direotions which he has given as to the one do not appear 
to ns to throw light upon or afford astistance in construing the directions 
which he has given as to the other, except the assistance which may bo 

, . ; (1) T O. 269* 
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1893 derived from contrasting the one set cf directions with the other. The 
OOT, 4. immoveable property he has manifestly regarded in the light of family 

property, and the directions which be has given in regard to it seem to 

Original intended rather to provide that it should be kept in bulk for the benefit 
OlVIL, of the family than that any individual of the family, except perhaps 
Govardhandas. should have any separate beneficial ownership therein. The 
' ' disposition which he has made of the residue of [162] the moveable 

property is peculiar. He clearly contemplates, as to it, an absolute bena- 
ficial ownership being vested in his grandsons at a not very distant date. 
The difficulty is to determine bow he has dealt with it — what estate (if 
any) he has conferred in it during the intervening period. 

The provision as to the residue of the moveable property is as follows 
(His Lordship read the clause and continued : — ) The “ repairs ” referred 
to iu that clause have reference, we think, to those mentioned in the fifth 
clause of the will, and not to such as shall from time to time be necessary 
for the upkeep of the immoveable property which are otherwise provided for. 

The filth clause contemplates the immoveable property being at once 
put iu repair out of the capital. It runs thus : “ There are my immoveable 
properties in Bombay and in places abroad. If it should be necessary to 
repair them, the same shall be repaired out of my estate.” This direction 
has to be provided for. The provision is accordiogly found in cl. 7 : out of 
the same” (the bulk of the moveable property), "after the amounts in respecb 
of the above-mentioned outlays and expenses for repairs and legacies, &o., 
shall have been deducted, the residue that may remain over shall be dealt 
with by my son Govardhandas agreeably to what he may think proper.” 

The expenses for repairs are thus placed between two other capital 
outlays which have to be made before the residue of the personalty is 
ascertained, but when the residue is ascertained after the capital outlays 
have been made, it appears to us that no trust for the upkeep of the- 
immoveable property is imposed upon it. 

What, then, is to be done with the residue ? It is all treated alike — ^ 
horses, cash, pots, jewellery, shares, &c. It is all to be dealt with by 
Govardhandas as he pleases. It must, we think, have been intended that 
it should be made over to Govardhandas. How else could he deal with it 
as he pleased ? It is not, be it observed, the income of the residue which 
Govardhandas is to deal with, but the residue itself. And it appears to us 
that when you come to the conclusion that the residue is to be made over 
to him, and that he is to deal with it as he pleases, you have all the [463] 
elements of an absolute gift. Such, in our opinion, the words of the- 
testator confer upon him. 

This conclusion is not, we think, weakened by the subsequent contin- 
gent provision for the sons of Govardhandas on their attaining the age of 
tweuty-one years. The intention seems to be that if Govardhandas’ son 
attain twenty-one, and ask for a division of the moveable property as it 
shall then exist, Govardhan is to divide it with them. Until that time he 
is to be the owner, but bis absolute estate is then to be divested, as to all 
but his own share, by bis sons. It is unnecessary to imagine what his 
share in this event would be, as the gift over in favour of the sons is clearly 
void under ss. 101 and 102 of the Succession Act. See Heniincfc v. Duke 
of Portland (1) ; Jobson v. Bickardson (2) ; Drakeford v. Drakeford (3) ; In 
Be Feather stone' 8 irusi (4). ...' 


(1) 7 Gb. D. 693. (9) 44 Oh. D, 154. (3) 83 Beav. 43. (4) 22 Gh. D. HI. 
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This conclusion covers the whole of the moveable property, ancestral 
or not, as the assent of Govardhandas to the provisions of the will, some 
of which are favourable and some unfavourable to hie interest and 
that of bis sons, was, we think, binding on tbe latter as wall as on him* 
self. It was in tbe nature of an assent to a family arrangement intended 
for the welfare of the whole family. 

We rule, therefore, that the moveable property in tbe suit belonged 
to Govardhandas and on his death devolved upon his sons jointly. 

It is oonteoded that Govardhandas similarly took the immoveable 
property absolutely. As to it the testator has directed that it shall be held 
in trust and administered by bis executors Govardhan and Anandrao, and 
after giving minute instructions as to changing its investment be con- 
cludes the original clause relating to it as follows : — “ With regard to the 
rents and profits of the aforesaid ‘ trust ’ property and interest on moneys 
which may be produced, after the expenses shall have been deducted there- 
from, the balance that may remain over is to be used and enjoyed by my 
said trustee my son Bhai Govardhandas in such manner as be may think 

fit.” 

[464] It is to be remarked upon that clause that, unlike the clause 
relating to tbe residue of tbe moveable property which the testator 
contemplates being made over to Govardhan, it provides for the property 
being retained and kept up by bis trustees, and directs only tbe surplus 
Income to be used and enjoyed by Govardhan. Now, it is true that under 
s. 159 of the Succession Act, where the interest or produce of a fund is 
bequeathed to any person, the principal as well as tbe interesc shall belong 
to the legatee; but that I'ule only applies where the will affords no indi- 
cation of an intention that tbe enjoyment of the bequest shall be of 
limited duration. It is impossible, we think, to bold that the will before 
us does not indicate such contrary intention. The very clause itself in- 
vesting the property in trustees and providing for its being kept up by tbe 
trustees and giving the balance of the income only to Govardhan, affords 
some indication that the testator did not intend Govardhan to take the 
estate absolutely, but tbe matter is, we think, placed beyond doubt by 
the terms of the fresh clause. That contemplates the sons of Govardhan 
calling him to account for his management when they attain twenty-one, 
and makes a direct gift over to his grandsons after tbe death of Govardhan 
and his sons. That gift over no doubt may be void, but it is none tbe 
less indicative, on that account, of tbe intention of tbe testator not to 
confer an absolute estate on Govardhan. That is really the answer to 
Mr. Scott’s argument that the provisions of the fresh clauses are 
inoperative to cut down the absolute estate previously given by tbe sixth 
clause (which he supported by the case of Shaw v. Ford) (1) viz., that 
they do not out down tbe absolute estate, as no absolute estate is either 
given or inteodei to be given by the sixth clause. We think, therefore, 
that Govardhan took, at the utmost, only a life estate in tbe immoveable 
property. 

We have now to inquire bow tbe property is dealt with after the death 
of Govardhan. And as to this we think that the gift in favour of the 
grandsons is clearly invalid both under tbe Succession Act and the rule 
laid down in tbe Tagore Oase. It may be altogether disregarded. The 
question then remains, is chore a gift to the sons or issue of Govardhan 
after bis death, and is it [466] valid ? There is clearly no direct gift^ 
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la there a gift by implication ? We think not. There is no doubt an 
inference suggested by the fresh clause that the testator expected that the 
sons of Govardban should have some interest in the property, but 
it is impossible, we think, to imply a gift when there is no certainty as to 
the persons who are supposed to take under it or as to the estate which 
they are to take by implication. There must be a reasonable degree of 
certainty as to those important matters before a gift can be implied. Here 
all is uncertain. Who are to take? Is it the sons of Govardhan, or such 
sons and the sons of deceased sons together, or such sons and the sons of 
such living sons jointly ? There is absolutely nothing to show the nature 
of the estate which is devised to the supposed devisees. It would be mere 
guess-work to construct a bequest out of the materials which the vague 
inferences to be drawn from the fresh clause suggest. One possible infer- 
ence is that be intended Govardhan’s sons to take no vested estate until 
the age of twenty-one years. But if that is so, the gift in their favour 
would be invalid as offending against the lOlst and 102nd sections of the 
Succession Act. We feel quite unable to imply, from the provisions in the 
will before us, a gift of the immoveable estate or of its income in favour of 
any one between the death of Govardhan and the decease of his last 
surviving son. 

We are, however, disposed to think that the most probable explana- 
tion of the different clauses of the will, and the best way of understanding 
and reconciling them, is by the hypothesis that the testator thought that 
his son Govardbandas would take under the will an ancestral estate in all 
the property, both moveable and immoveable. Until the decision of the 
appellate Court in Jugmohandas v. Sir Mangaldasil) there was an impres- 
sion, amongst many in Bombay, that property acquired by a son from his 
father by virtue of a will would be of the nature of ancestral property. If 
we suppose the testator to have been under the same impression, the whole 
of his will becomes intelligible. He would imagine that the property in the 
bauds of Govardbandas although acquired by him under his father’s will, 
would still be ancestral, and, therefore, Govardbandas’ sons and grandsons 
would by virtue [466] of their birth take an interest in it. Starting under 
this impression the testator’s object would seem to have been to devise a 
scheme for the management of the property until partition, but to restrict 
the partition beyond the period at which the Hindu law would give the sons 
and descendants of Govardbandas the right to claim it. This hypothesis, 
we think, affords a key to the will and gives an adequate explanation of 
the various estates which would have to be implied in order to give full 
effect to the different directions contained in the will. These are estates, 
however, which cannot be implied from the words used in the will. They 
only arise by virtue of the doctrine of the Hindu law in regard to the 
rights of the male issue in ancestral property. It would be difficult, if not 
impossible, for a testator to create such estates by express terms. If we 
were to attempt to do so by implication, we should be constructing a will 
for the testator based upon his supposed intention, not on the words which 
he has used in his will. 

The resultf therefore, is that there has been an intestacy as to bene- 
ficial interest in the immoveable property of the testator after the death 
of Govardhan, and that the trustee now holds it in trust for the heirs of 
the testator who are the three sons of Govardhan. The conclusions which’ 
we have thus arrived at, will enable us to find on the issues. 


(1) 10 B. 538. 
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t We record our findings upon the issues as follows (the following are 
4h6 findings on the issues material to this report) : — 

Issue (1) that Govardbandas Parmanandas took an absolutie interest 
in the moveable property of Parmanandas Jivandas and only a life 
estate in -his immoveable property. 

Issue (12) that Parmanandas died intestate in respect of his incmove- 
dble property after Govardbandas' death. 

Cost of all parties to be taxed as between attorney and client and 
come out of the estate of Parmanandas. 
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Decree accordingly. 


Attorneys for the plaintiff : — Messrs, Little d Co. 

Attorneys for the defendants : — Messrs. Brown and Moir, Messrs. 
Craigie, Lynch and Owen^ and Messrs. Pestanji, Bnstim and. Kola, 


20 B. 467. 

[467] APPELLATE CIVIL. 

Before Mr. Justice Jar dine and Mr. Justice Ranade. 

Ramchandra Kashipatkar and others {Original Plaintiffs), 
Appellants v. Lamodhar Trimbak Patkar and another 
{Original Defendants), Respondents.* [25th March, 1895.] 

Hindu law— Joint Hindu family—Possession^Joinl possession — Co-parcener's right to 

sue for joint possession of iJie whole or any part of the joint estate— Co parcener not 

bound to sue for partition. 

A oo'parceodt in a joint Hindu family id entitled to claim joint possession of 
a portion, and need not sue for a partition. 

£R., 23 B. 144 ; 26 B. 141 = 3 Bom. L.R. 590 ; 8 Bom. L.R. 99 (106) ; 11 Ind. Gas. 687 
= 7 N.L.R. 82 ; 6 B.L.B. 140 ] 

Second appeal from the decision of Bao Bahadur Kashinath 
B. Maratbe, First Class Subordinate Judge with appellate powers of Ratna- 
giri, in appeal No. 487 of 1892. 

Suit for possession. The plaintiffs sued to recover exclusive possession 
of certain land, complaining tbat they had been dispossessed by the 
defendants under a Mamlatdar's order. In the alternative they prayed 
to-be put into joint possession with the defendant, and they asked for a 
declaration that they were so entitled, the land being the joint ancestral 
property of the parties. 

The defendants denied {inter alia) that the land was joint property* 
but contended that, even if it were joint, the plaintiffs' proper remedy was 
a partition suit, and tbat the claim was time-barred. 

The Subordinate Judge dismissed the suit. He held that the property 
was joint, but that the plaintiffs could not obtain the relief prayed for. 

This decision was upheld, on appeal, by the Subordinate Judge, A.P., 
who held tbat the plaintiffs* remedy was a suit for partition. 

The plaintiffs thereupon preferred a second appeal to the High Court. 

Vasudet) Qopal Bhandarkar tor appellants (plaintiffs). — The land in 
dispute is joint family property. The plaintiffs, as part owners of the 
whole and every part of the joint estate, are entitled to be [468] put into 




*Baoond Appeal, No, 4T8 of 1893. 
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joint possession with the defendants — Malhar Dhondev v. Bamakant (1) ; 
Kallapa v. Vsnkatesh (2) ; Dugappa v. Venkatramnaya (3). The Couri 
cannot force partition on the parties against their will. 

Manekshak Jehangirshah, for respondents. — The parties to this suit 
are each in exclusive possession of parcels of the family property. In this 
state of things, one co-sbarer cannot claim to be put into joint possession 
of the other’s parcel. 

JUDGMENT. 

Jardine, J. — The case has been argued on the assumption that the 
parties are co-parceners in an undivided Hindu family. It appears that they 
each hold parcels of the undivided family property in exclusive possession. 
How that state of things arose, is not found. 

The plaintiffs having failed to prove exclusive possession of the parcel 
in suit, that ground of claim fails. But, in the alternative, they claimed 
to be put in joint possession with the defendants, and for a declaration 
to that effect. The lower Court of appeal decided in the negative a 
preliminary issue, “ Whether the plaintiffs’ claim for joint possession of 
the land in dispute can lie without a claim for partition of all common 
property?" No authority for holding that an undivided co-parcener cannot 
make such a claim, has been shown. Prima facie, such a co-parcener is 
entitled to a joint benefit in every part of the undivided estate : and it lies 
on the other co-parceners to plead and prove some reason for withholding 
that benefit in the parcel. A case may be conceived where two co-parceners 
A and B agree, as a temporary arrangement, each to hold i in exclusive 
possession and the remaining ^ in joint possession, If B excludes A from 
the last A has a right to be restored to joint possession thereof. Again, 
if A sued B for joint possession of the ^ agreed to be given into B’s 
exclusive possession, B might plead the agreement. Where neither party 
desires to litigate anything except the right to joint or exclusive possession 
of a parcel, and where they admictedly retained their original status as 
undivided brethren, and, therefore, jointsharers and not tenants-in-common 
(see Appovier's Case (4)). neither Hindu [469] law nor any rule of equity 
insists on a general partition either of possession or of the property itself^ 
We are unable to deal with the question of limitation of the merits, as 
the lower Court of appeal only dealt with the preliminary issue of law.' 
We, therefore, reverse its decree and remand the appeal for a rehearing : 
costs on the respondents. 

Decree reversed and case remanded. 
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Before Mr. Justice Jardine and Mr. Justice Banade. 
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Laluchaud (Original Defendant) ^ Appellant v. GiRJAPPA 
[Original Plaintiff), Bespo'ndent.*' [28th March, 1895.] 

J)ekkhan Agriculturists' Relief Act (XV2I of 1879), s. 15 D— Suit for accounl-^-Such 
suit no bar to subsequent suit for redemption — Civil Procedure Code (Act XIV of 
1882), s. 43. 

Under 8. 15 D of the Dekkhan Agriculturists’ Belief Act (XVII of 1879) as 
amended by Act XXII of 1882, an agriculturist mortgagor can sue for an aooount 
upon a mortgage, without at the same time asking for redemption. Such a suit 
will not bar a subsequent suit for redemption. The section was expressly intend* 
ed to remove the bar created by s. 43 of the Code of Civil Procedure (Act XIV 
of 1832). 


Civil. 

20 B. 460. 


Appeal from an order of remand passed by Rao Bahadur 0. N. Bhat, 
Joint Eirsb Glass Subordinate Judge A. P. at Satara. 

The plaintiff filed a suit (No. 278 of 1884) under s. 15 D of the 
Bekkban Agriculturists’ Relief Act (XVII of 1879) (1) for an account of 
the principal and interest remainiog unpaid on a certain mortgage. 

[470] In this suit the Court passed a decree to the following effect:— 

" On the date of the suit, Rs. 103 and Rs. 107*4-0 were due on the 
mortgage to defendants Nos. 1 and 2 respectively. Defendants should get 
interest at 9 per cent, per annum from the date of suit, and should account 
lor the profits, which amounted to Rs. 45-8*0 per year.” 

The plaintiff then filed a fresh suit, No. 127 of 1893, for redemption 
of the mortgaged property. 

The Subordinate Judge dismissed this suit, holding that it was barred 
by s. 43 of the Code of Civil Procedure (Act XIV of 1882). He was of 
opinion that s. 15 D of the Dekkban Agriculturists* Relief Act gave the 


* Appeal No. 1 of 1895 from order. 

(1) The (ollowiog are the seotions referred to 

15 B. (1) The Court may in its diaoretion in passing a decree for redemption, 
ioreolosure or sale in any auilof the descriptions mentioned in section three, cl. (y) or 
ol« (e), or in the course of any proceedings under a decree for redemption, foreolosuie or 
sale passed in any such suit, whether before or after this Act comes into force, direct 
that any amount payable by the mortgagor under that decree shall be payable in suoh 
instalments, on su^ dates and on euoh terms as to the payment of interest, and, where 
the mortgagee is in possession, as -to the appropriation of the profits and aooounting 
therefor, as it thinks fit. 

(2) If a sum payable under any sqcb direction is not paid when due, the Court 
shall, except for reasons to be recorded by it in writing, instead of making an order for 
the sale of the entire property mortgaged or for foreclosure, order the sale of suoh portion 
only of the property as it may think necessary for the realization of that sum. 

15 D. (1) Any agrioultariat whose property is mortgaged may sue for an account 
of the amount of prinoipal and interest remaining unpaid on the mortgage and for a 
decree declaring that amount. 

(9) When any ouch suit is brought, the amount (if any) remaining unpaid shall be 
determined nnder the same roles as would be applicable under this Act if the mortgagee 
had eued for the recovery of the debt. 

(8) At any time before the deoree in the suit ie signed, the plaintiff may apply to 
the Court to pass a deoree for the redemptioo of the mortgage, or the mortgagee, if he 
would then have bean entitled to ene for foreclosure or sale, may apply to the Court to 
pass a deoree for foreclosure or sale (os the case may be), instead of a deoree merely 
deolaeing the amount remaining unpaid, and the Court may, if it thinks fit, grant the 
application. 

(4) The proviiiong of s. 16 B ehall apply to any deoree passed under eub-s. <8). 
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agricaltorisfc mortgagor the option to convert a suit for an account into 
one for redemption, and that, if he failed to exercise this option, a seeond 
suit for redemption would he barred by s. 43 of the Code of Civil 
Procedure, 

On appeal the Subordinate Judge A P. held that the suit was not 
barred by s. 43 of the Civil Procedure Code. His reasons were as follows 

"The lower Court has properly held that s. 15 D of theDekkhan 
Agriculturists’ Kelief Act was passed after the decision of the case at 
I. L. R., 7 Bom., 378. The section was apparently intended to removA 
the inability of bringing a suit for an account of the principal and 
interest due on a mortgage without seeking redemption. If the omis- 
sion to seek redemption bars a suit for redemption, the application 
[471] for a redemption decree can scarcely be called optional. The lower 
Court has failed to notice that the Court is not bound to grant such 
application. If the Court refuses to grant the application for passing a 
redemption decree, a new suit for redemption evidently will not be barred, 
and I see no reason why it should be barred under other circumstances. 
The lower Court has also failed to notice that by refusing plaintiff’s suit foe 
redemption because he did not make the application referred to in para. (3) 
of s. 15 D, it has practically decreed foreclosure in favour of the 
defendants, although they did not make the application required by that 
clause. The s. 15 D is intended to give the parties power to reserve the 
right of redeeming the property or recovering the mortgage by anotbersuifc, 
or to conclude the matter finally by an application to be made by one 
party or another as laid down in cl. 3 thereof. The Court has, however,- 
the power of interfering by granting , or refusing the application, so that 
there may be no hardship, in any particular case." 

V. R. Joglekar, for the appellants: — The suit is barred both under s. 13, 
expl. 3, and s. 43 of the Code of Civil Procedure — Bhau Balaji v. 
Hari Nilkanthrav (1), Section 15 D of Act XVII of 1879 does not permit^ 
a fresh suit for redemption. If it did, each time a suit for an account ia^ 
brought, a fresh suit would lie for redemption, and the mortgagee would 
be harassed by a multiplicity of suits. 

B. i4. for respondent (plaintiff): — The case cited does not 

apply. It was decided before s. 15 D was introduced by the Amending 
Act XXII of 1882.Und6r this section the Court has a discretion to grant 05 
refuse redemption. If it refuses redemption, can it be contended that 
the mortgagor who has brought a suit for an account loses his right to 
bring a redemption suit? Section 43 of the Code of Civil Procedure doe? 
not, therefore, bar such a suit. 

JUDGMENT. 

Banade, J. — The principal point in issue in this appeal turns upon 
the construction of s. 15 D, ols. 1, 3, of Act XVII of 1879 (as modified by tha 
Amending Act XXII of 1882), and the extent to which his special provision 
relaxes the strictness of the bar created by s. 43 of the Civil Procedure' 
Code (Act XIV of 1882). The point has not expressly come before thw 
Court on any previous occasion, the decisions in Shankarapa v. Danapa (2)» 
Bari v. Lakskman (3) and Bhau v. Bari (1) being passed in reference 
to the old law as it stood before the Amending [472] Act of 1882 
introduced s- 15D as a part of Act XVII of 1879. ) 

Under the old law, it was no doubt ruled that cl. (a) of s. 3 and s. 1^ 
of Act XVII of 1879 did not refer to suits for account in mortgage 

. (1) 7 B. 377. (sTsB. 604. ~ 13J 6 B. 614.. 
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feransaotions, and that the mortgagor-agriculturist could only sue for an 
account in a redemption suit. It was felt that this was a serious hardship, 
and the Legislature introduced the s. 15D which declares in cl. 1 that an 
agriculturist may sue for an account of the principal and interest remaining 
unpaid on a mortgage effected by him, and for a decree declaring that 
amount. . The Court of first instance appears to be under the impression 
that, if this clause had stood alone, the present suit for redemption 
brought by the respondent might be maintained, notwithstanding that he 
had in 1884 brought a suit for a mortgage account, and obtained a decree 
declaring that amount. That Court, however, was of opinion that cl. 3 
of this same section was intended to restrict this freedom of the 
mortgagor-agriculturist, and that the mortgagor-plaintiff who first brought 
a suit for account, if he desired redemption of the mortgaged lands, was 
bound to avail himself of the permission granted by cl. 3, and turn his 
account suit into a redemption suit, and that if he failed to do so, he 
could not bring a separate suit for redemption, because of the bar created 
by s. 43 of the Civil Procedure Code. The lower Court of appeal took a 
different view of the scope of this Amending Act of 1882, and held that 
cl* 3 was not meant to restrict the effect of the general permission given 
to agriculturist-mortgagors to bring account suits with a view to ascertain 
the balance due in respect of their mortgage dealings. 

Clause 3 provides that before a decree in an account suit brought 
under cl. 1 is signed, the mortgagor-plaintiff may apply to the Court 
to pass a decree for the redemption of the mortgage, or the mortga- 
gee may apply to the Court to pass a decree for foreclosure, instead of 
a decree merely declaring the amount remaining unpaid, and the Court 
may, if it thinks fit, grant the applicatioh. The power conferred on 
the Court to turn an account suit into a suit for redemption, is, 
in the first place, a power in which the fullest discretion is left to the Court. 
[473] It is, moreover, balanced by an alternative power to turn the account 
suit into a suit for foreclosure or sale, if the mortgagee applies for such 
conversion, and the Court sees fit to grant bis application. The apoellants’ 
pleader admitted that this permission to turn an account suit into a 
foreclosure suit cannot be construed into a prohibition to tbe mortgagee 
to bring a separate suit for foreclosure or sale, if he does not avail bimself 
of cl. 3, or if the Court sees no reason to grant bis application. By parity 
of reasoning, tbe discretionary power conferred upon the Court to turn an 
account suit into a redemption suit must be similarly construed. Tbe 
mortgagor 7nay apply for such conversion, and the Court may grant bis 
application, or refuse it at its own discretion. Such a power so worded 
could never have been intended to restrict the general scope of cl. 1 of 
B. 15 D. It could only have been intended to be an additional facility 
afforded to the litigant parties to settle their disputes without unnocessary 
litigation, which is one of the most important objects aimed at in this relief 
legislation. Tbe law bad already provided separately for redemption suits 
under cl. (c) of a. 3, and for account suits under cl. (a), a. 3, and s. 16. 
The decisions of this Court construed ss. 3 and 16 in a way to prevent 
agriculturist-mortgagors from availing themselves of cl. (a), s. 3, and s. 16 
without at the same time inourring the risks and responsibilities involved 
in suing for redemption under cl. (?), s. 3. The Legislature expressly 
intervened to remove the hardship thus caused, and introduced a new 
section removing all doobts* and permitting agriculturist debtors to bring 
account suits iu respect of mortgage dealings without at tbs same time 
seeking for the redemption of their mortgaged lands. 
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The amendcneDt appears thus to have been expressly inteni^ed toremove 
the bar created by s. 43 of the Civil Procedure Code, and this seems to us 
to be the most reasonable construction of the entire section. The present 
suit was brought for the redemption of the mortgaged lands ; and the 
prayer for this relief was based on the relief already accorded in the previous 
account suit. Before the amendment, the mortgagor-plaintiff was not 
entitled, under the general law, to sue for accounts except as ancillary 
[474] to the relief implied in a redemption proceeding. Since the amend* 
ment, he became so entitled, and his first suit thus included the whole of 
the claim in respect of his separate cause of action for accounts. Thera was, 
therefore, no relinquishment or omission on his part in separating the two 
causes of action, and the terms of s. 43 are thus in every respect satisfied. 
The decision in the account suit was, in effect, a settlement of accounts and 
a determination of the debt found due. A private settlement of the accounts 
between mortgagor and mortgagee would not come in the way of a 
redemption suit, and the judicial settlement could not alter the nature of 
the transaction. The decisions on s. 43, moreover, recognize a distinction 
between causes of action which must be and those which might be joined 
together, but which the party interested is not bound to join. A suit, for 
instance, by a mortgagee against his mortgagors does not bar a subsequent 
suit to enforce the mortgage lien against purchasers or mortgagors and 
subsequent mortgagees — In the matter of Huree Mohun Paramanick (1) ; 
Raja Bam Tewary v. Luchmun (2) ; Hira Lai v. Proszmno (3) ; Hahz 
Mahomed Khan v. Abdul Gunny (4). 

We feel accordingly satisfied that the lower appellate Court acted 
properly in remanding the case hack to the Court of first instance for 
disposal on the merits. 

We reject the appeal and confirm the order. Appellants to pay the 
costs of this appeal. 

Jabdine, J. — I concur. The present suit of 1892 for redemption 1$ 
governed by the Dekkban Agriculturists’ Relief Act (XVII of 1879) as 
amended by Act XXII of 1882, a. 15 D. So was the same plaintiff’s 
suit for account of 1884. The Amending Act was passed in consequence 
of the decisions of this Court. The older law is clearly interpreted in Sari 
V. Lakshman (5). The general rule was laid down as follows : — “Ordinarily 
a suit for an account upon a mortgage cannot he maintained by a mort- 
gagor unless be asks also for redemption. The 42Dd and 43rd sections of 
the Civil Procedure Code are opposed to the maintenance of such an 
action, inasmuch as it would not afford ground [473] for a final 
decision, and would not include the whole of the plaintiff’s claim 
in respect of the cause of action.” The Court then went on to 
hold that the Act XVII of 1879 had not created a special rule or 
privilege for agriculturist mortgagors. The Amending Act by s. 15 D (l) 
does create the exception by allowing suit for account. The power given 
in cl. 3 to either the plaintiff-mortgagor or the defendant-mortgagee to’ 
2-Pply to the Court to deal with redemption or foreclosure is comparable 
to an application to amend the plaint or otherwise enlarge the 
scope of the suit. I think the power to apply to, and the discretion 
conferred on, the Court may have been given to advance the remedy 
and at the same time check the annoyance to the mortgagee pointed out at 
•p. 620. It is evident, however, that s. 15 D (2) was passed to avoid the 


(1) 15 W.B. 486. 
(4) 7 O.L.R. 257. 


(2) 8 W.B. 16. 
(5) 5 B. 614. 
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operation of ss. 42 and 43 of the Code, which would have barred a later 
suit for redemption if, at the time of filing an earlier suiti for account, the 
redemption auib might have been brought then. We ought, therefore, to 
interpret a. 15 D (3) as giving a separate cause of action, i.e,, one con- 
cerned with account only, and, therefore, distinct from the right to demand 
redemption. In this view, s. 43 creates no bar, for " the correct test is 
whether the claim in a new suit is, in fact, founded on a cause of action 
distinct from that which was the foundation of the former suit ” — Moon- 
skee Buzloor v, Skumsoonnissail) followed in Rajah of Pittaapur v. Sri 
Rajah Venkata (2). 

Remand order confirmed. 


20 B. 475. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Bamchandra Bhaskar Nanad {Original Plaintiff ), Appellant v. 

Baghunath Bachashet Sonar {Original Defendant), Respondent.'* 

[28th March, 1895.] 

Land Revenue Code (Bombay Act V of 1879), s. \Oi—RhoH Act (Bombay Act lo/ieSO), 
s. n^Evidence Act (I of 1872), s 40— Rea judicata— Dhara fand— iChoti land. 

An entry of a record prepared under e. 108 of the Land Revenue Code. Bombay 
Aot V of 1879, by the survey ofiBcer, desccibiog certain lands as khoti [478j is by 
force of s. 17 of the Khoti Act, Bombay Aot I of 1880, conclusive and final evi- 
dence of the liability thereby established, and shuts out the evidence of a prior 
decision otherwise relevant under s, 40 of the Evidence Act as proof of res judi- 
cata whereby a civil Court adjudged the land to be dhara. 

Oopal v. Sakhojirao (3) referred to and followed. 

[R., 91 B. 235 (942) ; D., 21 B. 480 (488).l 

The plaintiff sued as managing khot for the years 1888—90 to 
recover Bs. 30-8-7 with interest as thal (share of the value of the crops) 
of certain land in the village of Mandki. 

The defendant pleaded that the land was dhara land and not 
khoti, and that he had always held it as such. He relied on the 
decision in a former suit that the land was dhara. 

The Subordinate Judge held the land to be khoti land, and passed a 
deoree for the plaintiff. 

He relied upon an entry (Ex. 35) produced by the plaintiff contained 
in records -botkhat) prepared under s. 108 of the Land Bevenue Code 
(Bombay Aot V of 1879) by the survey officer which described the 
lands as khoti. 

On appeal the Histriot Judge ofBatnagiri reversed the deoree, holding 

the land to be dhara land. His judgment on the point was as follows : 

The lower Court has decided that the plaint land is not dhara land 
and that it is khoti land on the strength of an entry in the botkhat (see 
extract Ex. 85) where, in a column for entries whether the survey number 
or Bub-diviaion is khoti or dhara, neither the words inam, khoti or 

dhara are entered, but a certain person is described as khatedar kul, which 
appears to be a phrase compounded by a translator as a rendering of 

• Beoond Appeal, No. 696 of 1893. 

(1) 11 U.I.A. 661. (2) 12 I.A. 116. (s) ^ B. 133=* P.J. (1893) p. 42 . 

881 


1895 

March 3^ 

Appel- 

late 

Civil. 

20 B. 469. 


B X— 111 



1895 

March 28. 

Appel 

LATE 

Civil, 

20 B. 47S. 


20 Bom. 477 Indian decisions, new series [YoL 

occupancy tenanfe (whether privileged or not does not appear), rather than 
a colloquial term: for the designation ‘ occupancy tenant' is itself a product 
of comparatively modern evolution. ‘ Occupancy tenant ’ is described in 
the Kboti Act (Bombay Act I of 1880), s. 3, cl. 8, to mean a holder of 
khoti land who has a right of occupancy in such land. 

“ In former litigation about the very Chambar Pal Thikan in suit 
instituted by the managing khot this thikan has been decided to be dhara 
land and not khoti (see Ex. 8 in appeal No. 58 of 1884). It is obvious 
that, if any question had been raised to the knowledge of the appellant 
before the above entry was made in the botkhat, or any opportunity bad 
been afforded to him to have any such question decided by the survey 
officer or the special settlement officer appointed under s. 18 of the Land 
Eevenue Code (Bombay Act V of 1879), the appellant would not have 
consented to the land in question being described as other than dhara 
land. 

Under ss. 20, 21, 22 of the Khoti Act the civil Court would not have 
been [477] open to the unsuccessful party dissatisfied with such decision, 
as such a decision is not made final by the Act. 

“There is nothing to show that the entry in the botkhat above 
quoted embodies any decision of any survey officer or special settlemeut 
officer under s. 16 of the Khoti Act or s. 103 of the Land Revenue Code 
(Bombay Act V of 1879), or that the defendants ever bad any opportunity 
of getting such a decision passed, or that they were ever informed, even if 
they did ever hear of the entry * Khatedar kuU' that this was intended to 
be a decision or entry that the plot in question is khoti and not dhara 
land. 

Under s. 16 of the Khoti Act ‘ if a survey number is held by one or 
more privileged occupants, the said register shall further specify the tenure 
on which such number is held.’ 

“ If there had been an entry in the botkhat that the plaint land is 
khoti land, and if it had been shown that such entry was duly made under 
s. 108 of the Land Revenue Code and s. 16 of the Khoti Act, then it might 
have been contended that such entry is conclusive and final evidence under 
s. 17 of the Khoti Act 'of the liability thei*eby established.’ 

Neither of these circumstances are shown in this case. 

' On the other hand, looking to the evidence of enjoyment it is mani* 
fest that the khots have never received thal for the plaint land, and that 
the occupant has never paid more than the Government assessment there- 
on and local-fund cess. 

“ In the receipt-books relied upon by the respondent, thal is debited, 
but is not credited. 

“ Under these circumstances I hold that the lower Court was wrong 
in deciding the plaint land to be khoti land. The defendants proved in 
the afiirmative that the plaintiff is not entitled to recover more in respect 
of the plaint land than the Government assessment and local-fund cess * 
and if the entry in the botkhat, on which the plaintiff relied to prove the 
contrary, is capable of the construction which the plaintiff (respondent) 
seeks to put upon it, though it does not describe the plaint laud as khoti, 
B. 22 of the Khoti Act (Bombay Act I of 1880) already indicates the 
procedure which the appellant should follow in order to get the revenue 
record amended by the Collector and the land in question which has been 
twice judicially decided to be dhara land entered as such in the revenue 
record.” 

The plaintiff appealed to the High Court. 
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Ganesh Krishna Deshmukh, for the apoellant (plaintiff).— The entry 
IB conclusive under s. 16 of the Khoti Act. 

Khatedar kuV" has been translated by the Government Translator 
as occupancy tenant." Every occupancy tenant is a privileged occupant. 

Gkanasham Nilkanth Nadkarni, for the respondent (defendant) — 
Under s. 13 of the Civil Procedure Code (Act XIV of 1882) [478] the 
question as to whether the land is dhara or khoti is res judicata. The 
entry in the botkbat as khatedar kul is nob conclusive in the face of the 
prior decision that the land was dhara. 


1895 
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BATE 

Civil. 

20 B. ilS. 


JUDGMENT, 

JARDINE, J. — If the original of Ex. 55 is one of the records prepared 
under s. 108 of the Land Revenue Code, Bombay Act V of 1879, by the 
survey officer “in accordance with such orders as may from time to time 
be made on this behalf ” by Government, then by force of s. 17 of Bombay 
Act I of 1880 any entry duly made as to “the nature and amount of rent 
payable to the khot by each privileged occupant according to the provisions 
of s. 33 of this Act” * “shall be conclusive and final evidence of 
the liability thereby established.'’ The Courts cannot look behind the 
entry— Gopaf v. Sakhojiravil). The words last quoted “ have the effect 
of shutting out any other evidence on the subject which might be adduced 
before the civil Court.” This authoritative judgment had nob been given 
when the District Judge decided the present cause in appeal. No objec- 
tion has bean taken to the proof by certified copy of the contents of the 
record ; the copy comes from the taluka kacheri. 

Assuming for the moment that the conclusiveness of the entry extends 
to the tenure, vh., that a duly made entry that the occupant is a dharekari 
or an occupancy tenant is conclusive, we must see how the District Judge 
impeaches the entry. He evidently thinks that there is an onus on the 
plaintiff khot to justify the entry by proving that the survey officer passed 
a decision under a. 16 of the Khoti Act or s. 103 of the Land Revenue 
Code, or by proving that the defendants were informed of the entry made 
or came to know of it. This is another form of the error which the above 
decision corrects : and, moreover, the presumption is that the survey 
officer's acts were regularly performed— Taylor on Evideuce. s- 1429. 

j the Judge, s. 17 would apply to give finality if the record 

haddeaoribed the land as khoti. No requirement of statute or statutable 
rule to that effect has been shown us. Whether the defendants are 
dharekaris or occupancy tenants [479] as they and the plaintiff 
respectively contend, they are privileged occupants within the definition 
Section 16, cl. 2, requires the register to specify the tenure ; this is done by 
entry of the words ki^iedar kul — the Marathi translation of the words 
occupancy tenant — which by the definition means a holder of khoti land 
who has a right of occupancy in such land. The term isusedasa sample 
m the Government form ; and being one so fully and clearly defined by 
the Act, no better way of complying with the requirement about entry 
of tenure can be conceived. The record appears to us to be, on its face 
Buoh as the law and rules require ; and the District Judge ought not to 
have treated it as invalid. The evidence of a decision otherwise relevant 
under B. 40 of the Evidence Act as proof of res jadicafa earlier than the 
date of the survey entry, whereby a civil Court adjudged the land to be 
ahara, and the evidence that the kh ots have never received tkal are 

(1) IS B, 133-P. J. (1893), p. 43. ^ ’ 
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inadmissible under the decision above quoted. They were matters which 
the defendants might have shown to the survey officer before he arrived 
at the decision of which the record is the entry. 

It has not been argued that the entry of the tenure made in tho 
record is outside the finality given by s. 17. It is obvious that the items 
in s. 33 to which the finality is given, depend on a previous decision of tho 
class of the privileged occupant as s. 33 clearly shows. Anyhow the nature 
and amount of the rent have been entered, and the decision applies to- 
them, and the suit is conformable to the entries thereof. 

Tne Court reverses the decree of the District Judge and restores the 
original decree ; costs of both appeals on the respondent. 


20 B. 980 (F.B.). 

[480] APPELLATE CIVIL— FULL BENCH. 

Before Sir Charles Sargent^ Chief Justice, Mr. Justice Bayley, 
Mr. Justice Jardine, Mr. Justice Parsons and Mr. Justice Farran. 


Khoja Shivji Somjx {AppUca^u) v. Hasham Gdlam Hussen Tejpar 

(Opponent).* [28th March, 1895]. 

Zanzibar — Jurisdiction of Sigh Court ever Cc7i$ular Court of Zanzibar— Sigh Court 
at Bombay — Power of revision — Appeal— Jurisdiction— Civil Procedure Code (Act 
XIV of 1882), s. 622— Zanzibar Crder in Council, 1884, arts. 7, 8, 9, 21, 27, 30,t 

The High Court at Bombay has no power of revision over civil cases tried by 
the Consular Court at Zanzibar, though it is authorized to hear appeals from 
the decisions of that Court as a District Court by the Zanzibar Order in 
Council of 1884« 

A power of revision is not an incident of appellate powers, but on the contrary 
can only be exercised where there is no appeal, and l^d it been intended tc give 
such powers to the High Court at Bombay, it would necessarily have been 
expressly provided for. 

Per JARDINE, J. (dissenting):— -Under any oiroumstances|the Consular Court at- 
Zanzibar is bound to obey a writ issued by the High Court for certifying the papers 
of a civil case. Under ss. 9 and 10 of the Bombay Civil Courts* Aot IXIV of 1869, 
taken with art. 21 of the Zanzibar Order in Council of 1884 and 8. 622 of the 
Civil Procedure Code (Aot XIV of 1882), the High Court is competent to exercise 
revisionary jurisdiction in civil matters tried by the Consular Court at Zanzibar. 

IR.. 36 B. 105 = 13 Bom. L.R. 1017 = 12 Ind. Cas. 687 ; Expl. & D., 27 B. 575 (584).J 

Application under the extraordinary jurisdiction of the Higb 
Court (s. 622 of the Civil Procedure Code, Act XIV of 1882) against an 
order passed by H. W. de Sauzmarez, Her Majesty’s Consul-General at 
Zanzibar. 


• Application No. 234 of 1894 under the extraordinary jurisdiction, 
t See the Bombay Government Gazette, 30th April 1885, Part I, p. 637, 

(1) Section 21,—Subject to the other provisions of this Order, 'the Code of Civil 
Procedure,’ ‘ the Bombay Civil Courts Act, 1869,’ ‘the Indian Succession Act’ and the 
other enactments relating to the administration of civil justice and bankruptcy for the 
time being applicable to Zanzibar, shall have effect as if Zanzibar were a zdlla or distilot 
in the Presidency of Bombay. The Consul General shall be deemed to be the District- 
Judge of the district and his Court the District Court or Principal Civil Court of Ori- 
ginal Jurisdiction in the district. The High Court of Bombay shall be deemed to he 
the highest Civil Court of Appeal for the district and the Court authorised to bear 
appeals from the decisiousof she District Court ; and the powers both of the Governor 
General in Goanoil and the Local Government under those enaotnaents shall be eze&i 
cieeable by the Secretary of State or with his previous or enhsequezit by tho 

Governor-General of India in Counoil. 
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[481] Ons Fatmabai died in fcho year 1872-73, leaving a will dispos- 
ing of her property and appointing executors. The will was duly proved 
by the executors and the estate administered, and a release was 
passed by the petitioner to the executors. 

The petitioner was the nephew of Fabmabai’s deceased husband. 
Alleging that he had ascertained that much more property had come into 
the hands of the executors than had been disposed of by the will he ap- 
plied to the Consular Court at Zanzibar for an order directing the exe- 
cutors to file an inventory of the estate and an account of their administra- 
tion. The Judge of the Consular Court issued a rule nisi calling on the 
executors to show cause why they should, not file an inventory or an 
account. The executors having appeared and showed cause, the Judge 
discharged the rule and made the following order: — " No order. This 
application should never have been made at this late date. I do not think 
in view of the release this man has any right, but he is, in view of all the 
circumstances, out of all reasonable time.” 

On 2l8t December, 1894, the applicant obtained a rule from the 
High Court of Bombay in its extraordinary jurisdiction to soj aside the 
order of the Judge. 

The Judge on receipt of the notices containing the rule nisi served 
them on the executors, and certified the service bo the High Court, but 

declined to send up the record of the case on the ground that, under art, 
21 of the Zanzibar Order in Council of 1884, the High Court of Bombay 
had only an appellate and not a revisional jurisdiction over the Consular 
Court at Zanzibar. 

Manekshah J. Tileyarkhan appeared for the applicant in support 
of the rule nisi . — Article 8, sub-clause (f>), of the Zanzibar Order in 
Council makes the Civil Procedure Code applicable bo Zanzibar, which is 
put on the same footing as a district in the Bombay Presidency. 

[Sargent, C.J.— So far as civil matters are concerned, the ox- 
■preasion used in art. 21 of the Zanzibar Order is that the High Court of 
Bombay shall be deemed to be ” the highest Civil Court of appeal,” bub 
with respect to criminal matters the expression used in art. 9 is that 
the High Court of Bombay shall be” deemed to be the High Court.” The 
differenoe in the [482] language seems to show that in civil matters the 
High Court is not invested with revisional jurisdiction.] 

The High Court is not given any power of interference under the Mam- 
latdars’ Act (Bombay Act III of 1876), and yet the High Court has been 
joterferiog under its revisional jurisdiction with orders passed under that 
Act. By analogy the High Court can, under its extraordinary jurisdiction, 
review the order passed by the Consular Court at Zanzibar. 

JUDGMENT. 

Sargent, O.J. — We are of opinion that this Court has no power of 
revision over cases tried by the Consular Court at Zanzibar. This High 
Court derives its jnrisdiotion over the administration of civil justice 
in the Courts of Zanzibar created by the Order in Council of 29tb Novem- 
ber 1884, by art. 21 of that order (1). That section provides'* that the 
■Oode of Civil Procedure shall have effect as if Zanzibar were a zilla or 
district in tho Presidency of Bombay. The Consul General shall be deemed 
(to be the District Judge of tbe district, and his Court the District Court or 
Principal Civil Court of Original Jurisdiction in the distriot. The High 
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(1) See note 480. 

865 



1895 

MASCH 28. 

Full 

Bench. 

20 B. 480 
(F.B.). 


20 Bom. 483 Indian decisions, new series [VoK 

Court of Bombay shall be deemed to be the highest Civil Court of Appeal 
for the district aud the Court authorised to hear appeals from the decisions 
of the District Court.” This Court is, therefore, by the above provision, 
created aa appellate Court to hear appeals. But no such power of revi- 
sion is given to it as belongs to the High Court over the Courts of the 
Presidency, and which, it is to be remarked, this Court possesses as a High 
Court by the express terms of s. 622 of Civil Procedure Code, and not by 
virtue of its being a Court of appeal. A power of revision is not an 
incident of appellate powers, but on the contrary can only bo exercised 
where there is no appeal, and had it been intended to give such power 
to this Court it would necessarily have been expressly provided for. 
This view derives confirmation from the difference of language used in 
art. 9 relating to criminal matters, where it is provided that the High 
Court of Bombay shall be deemed to be the “High Court” and not 
merely an appellate Court for the purpose of applying the Code of 
Criminal Procedure and also from [483] the provision of arts, 27 to 30 
with regard to making up the record to be sent to this Court which is 
confined to the case in which a memo, of appeal has been presented. 

It was contended in argument that by sub-clause (6) of art. 8 of 
the Order of Council the Civil Procedure Code of 1882 is made applicable 
to Zanzibar, and that all its provisions can be called in aid by the persons 
to whom by art. 6 the Order is made applicable, but art. 8 deals 
with the jurisdiction and procedure of the Courts in Zanzibar, and for 
such purposes no doubt the appropriate provisions of the Civil Procedure 
Code are to be applied, and can thus as constituting “ provisions of the 
Order in Council ” be properly invoked as provided for by art 7. For 
these reasons we think that the rule should be discharged. 

Bayley and PARSONS, JJ., concurred. 

Jardine, J. — Although I have the misfortune to differ from the rest 
of the Bench, and, therefore, have doubts, I am not prepared to hold 
that the learned Judge who issued the writ acted without jurisdiction ; 
and under any circumstances I think it was the duty of the Consular 
Judge to obey the writ as s. 10 of Act XIV of 1869 expressly requires. 
The omission doubtless occurred from his overlooking that enactment. 

The Foreign Jurisdiction Acts 6 and 7 Viet., c. 94. 41 and 42 Vict„ 
c. 97, and 53 and 54 Viet., c. 37, are intended for the government of 
persons ; and to this end Courts and procedure are provided. The Zanzibar 
Order in Council of 1884, made under one of the earlier Acts, expressly 
applies to British subjects in Zanzibar, among others by art. 6. By art. 8, 
cl. (5), certain laws, including the Indian Penal Code (XLV of 1860), are 
made applicable to Zanzibar ; and thus, in my opinion, impose duties and 
confer rights on the persons to whom the Order in Council applies. This 
introduction of a system of personal law is more direct than that introduc- 
tion of law by effect of charters creating Courts which has been considered 
by some authorities as the means whereby English law was introduo?- 
ed into British India — l^aoroji v, Rogers {\), Among [484] these laws is 
the Bombay Civil Courts Act, 1869 (some parts being excepted), s. 10 of 
which taken with art. 21 of the Order in Council requires the Judge at 
Zanzibar to obey all writs, orders or processes issued to him by the High 
Court, and to furnish such reports and returns and copies as may be call- 
ed for by this Court. This and the requirement of s. 9, that the Judge 
shall refer matters hero whore a rule ought to be made, go a certain way 

(1) i B.H.O.R. 1. I 
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id conferring superintendence on this Court even without our jurisdiction 
of appeal. See Pirbhai v. B. B.dC, I. Railway Co. (1) aud In the matter 
of John Thomson (2). Among other laws the Code of Civil Procedure (Act 
XIV of 1882) has been extended in its entirety, subject, however, to the 
other provisions of the Order and to treaties. Among other provisions 
of the Order are the directing and modifying powers retained by the 
Secretary of State, e.g., art. 8. cl. {d). A later Order in Council, dated the 
16ch May, 1893, makes substitutions and amendments of the Code of Civil 
Procedure effectuated by the Governor General of India in Council in a 
legislative capacity take effect without special order of the Secretary of 
State. 

It results, then, that s. 622 of the Code of Civil Procedure is in force 
under the Order in Council, and neither the Code nor the Bombay Civil 
Courts Act, 1869, indicated any other tribunal but the High Court: of 
Judicature at Bombay as competent to exercise tbe revisionary jurisdiction 
which 8. 622 contemplates. The words of s. 622 imply that the Court 
subject to revision is one from which appeals lie. Under art. 8, cl. (d), ii, 
tbe Secretary of State has power to appoint a revisional tribunal. It is plain 
thathe has not done so specifically. The argument of Mr. Manekshah 
was that the introduction of the Code in its entirety, plus the language of 
art. 21 of tbe Order, should lead this Court to hold that the person under 
Her Majesty’s jurisdiction at Zanzibar has the same right to apply for 
revision as the subject in any district of this Presidency, and by necessary 
implication that the Secretary of State has recognized the revisionary juris* 
diction of this Court. I [485] would Doint out that when the Secretary of 
State makes an exception of part of a Code applied as law to the settlement, 
his practice aupears to be to use specific langui^ge as in art. 8 (t/) dealing 
with the Bombay Civil Courts Act, 1869, art. 32 (6) excluding this Court's 
jurisdiction where Zanzibar subjects are concerned, and the Order in 
Council, dated the 17bh July, 1893. excluding Chan. 33 of the Criminal 
Procedure Code from tbe Jaw applied by art. 8 of the Order in Council of 

1884. 

I admit tbe force of the considerations that in art. 9 dealing with 
tbe Code of Criminal Procedure tbe expression is that this Court "shall 
be deemed to be the High Court," whereas in art. 21 dealing with 
Civil matters, it is that this Court " shall be deemed to be the highest 
Civil Court of appeal for Ihe district," but I think tbe last expression must 
be considered with art. 7, cl. 3. I do not think art. 7. cl, 3, intends to 
exclude the Privy Council. I admit also tbe force of the argument 
that if the Secretary of State bad meant to confer on this Oou] t power of 
revision in Civil matters be might easily have used specific language. 
But I think that having introduced a personal law, to take effect as if 
Zanzibar were a district under Bombay, and making the local Court 
into a District Court by art. 21, be may have considered that tbe 
subject or other person to whom tbe Order in Council applies by art. 6 
would by force of the Code and tbe Order have a right to come to this 
Court for tbe relief contemplated by art. 21. Tbe extension of certain 
substantive laws and laws of procedure to a class of persons by tbe Foreign 
Jurisdiction Acts of the Indian Legislature is noted in the judgment 
of Sargent, C.J., in Queen Empress v. W. D. Edwards (3) ; and the 
Secretary of State is of course aware of tbe high controlling powers this 
Court possesses noticed in that case by Scott. J. I do not think tbe 

(1) 8 B.H.O.B.0.0 J. fi9. (3) 6 B.L.B. 180. (3) 9 B. 833 (840). 
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Order in Council of 1884 shows an intention naerely to confer a tight 
under s. 622, and then render that right futile by refraining to appoint a 
tribunal where the relief can be obtained. Thus the argument agaifaat 
clutching a jurisdiction used by the counsel in In re the Judges of the 
Supreme Court of Bombay (1) does [486j not apply in the absence of any 
other tribunal to which the person aggrieved can go for redress. I think, 
then, that the maxim “esi boni judicis ampliare jurisdiciionemf* is applie- 
able in this matter. 

Farran, J, — In my opinion the High Court has no jurisdiction in 
the matter. By s. 1 of Statutes 29 and 30 Viet., c. 87, repealed by 
and re-enacted in Statutes 53 and 54 Viet., e. 37, Her Majesty by Order 
in Council is empowered to confer on any Court in any of her possessions 
(out of the United Kingdom) any jurisdiction, civil or criminal, original or 
appellate, which Her Majesty in Council might lawfully by any such 
order confer on any Court in any country or place out of her dominions 
within which Her Majesty has power or jurisdiction, subject to such 
provisions and regulations as to Her Majesty may seem fit. This section 
enables Her Majesty to confer upon the High Court of Bombay such 
jurisdiction over Zanzibar Courts as Her Majesty may think expedient. 
Over her subjects aud others in Zanzibar, Her Majesty has jurisdiction 
by reason of other powers and authorities comprised in or conferred 
by various treaties and statutes to which it is unnecessary to refer. They 
are alt recognized and legalised by Statutes 29 and 30 Viet., c. 87. 

The question which we have to determine is not, I think, what law 
or procedure Her Majesty has by Her Order in Council of the 29bh Novem- 
ber, 1884, introduced into Zanzibar, bub what jurisdiction, by virtue of the 
above quoted section, she has conferred on the High Court. Part II of 
the Order defines the persons in Zanzibar to whom it applies, and Part 
III points out the general laws and principles which Her Majesty’s Courts 
in Zanzibar are to apply in cases, civil or criminal, coming before them, 
and determines the practice and procedure by which they are to govern 
themselves. Part IV deals with criminal matters. Part V deals with 
civil matters,” and in it art. 21 provides that, subject to the other provi- 
sions of the Order, “ ‘the Code of Civil Procedure,’ ‘the Bombay Civil Courts* 
Act, 1869,’ the Indian Succession Act’ and the other enactments relating 
to the administration of CivilJustice * * for the time being [487] 

applicable to Zanzibar shall have effect as if Zanzibar were a zilla or 
district in the Presidency of Bombay, the Consul General shall be deemed 
to be the District Judge of the District and his Court the District Court or 
Principal Civil Court of Original Jurisdiction in the District. The High 
Court of Bombay shall be deemed to be the Highest Civil Court of appeal 
for the District and the Court authorized to hear appeals from the decision 
of the District Court." Pausing there, it cannot, I think, be doubted that 
the High Court of Bombay while it is directly authorized to hear appeals 
from Zanzibar Courts is not directly authorized to act as a Court of Eevi' 
sion over such Courts. The latter authority, if it is conferred upon the 
High Court, can only be impliedly conferred on it by reason of the prb- 
vision that the Code of Civil Procedure and the other enactments relating 
to the administration of Civil Justice shall have effect as if Zanzibar were 
a zilla or district in the Presidency of Bombay. 

The question, therefore, narrows itself to this : — Does this provision 
constitute the Civil Courts in Zanzibar Civil Courts of the Presidency of 


(1) 1 Knapp. 1. 
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Bombay within the meaning of cl. 15 of the Letters Patent of the 
High Court, or does it merely for jurisdictional purposes assimilate the 
Zanzibar area to the area of a Bombay district in order that the applU 
cation of the Procedure Acts to it may be exactly defined. In the 
former view the effect of the provision would, I anprehend, be to confer 
Upon the High Court the power contained in s. 622 of the Civil Procedure 
Code, inasmuch as it is by the combined effect of the Letters Patent, 
cl. 15, and the Civil Procedure Coda that this power is conferred upon the 
Sigh Court over the Civil Courts in the Bombay Presidency. The 
latter view is, however, in my opinion, the correct one. The language 
employed appears to be apt to express it, while it is combrous and inapt 
language to employ to effect the former purpose. If it were intended to 
place the Zanzibar Courts in the same relation to the Bombay High 
Court as are the Courts in the Bombay Presidency, I think that it would 
have been done directly and not by such circuitous language as is 
contained in the 21st article. I am, therefore, of opinion that the High 
Court is not by implication made a Court of Bevision over the Courts of 
Zanzibar. 

[488] 1 am fortified in this conclusion by finding that there are 
elaborate provisions contained in the Order for preparing and sending an 
appeal record to the High Court (arts. 27 to 30) and none for sending up 
papers under s. 622. The intention is that original papers are not to be 
transmitted to Bombay except in exceptional cases. I am further 
fortified in it by a comparison of the language of art. 9 relating to 
criminal jurisdiction with that of art. 21, and I think that if it had been 
intended to make the High Court a Court of Bevision over the Zanzibar 
Courts, it would have been dona by direct language and cot left to be 
gathered by doubtful implication. Lastly, the jurisdiction of the High 
Court over the class of suits referred to in art. 32 is necessarily restricted 
by express words, as otherwise it would have under art. 21 an appellate 
jurisdiction in respect of such suits, while it is not necessary to except the 
application of the provisions of a. 622 of the Code from the Order as 
they relate to powers of the High Court which are not exercisaable in 
Zanzibar unless extended to it. 

Buie discharged. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Parsons. 

Krishnashet bin GanSHBT ShbTYE {Original Defendant No. 2), 
Appellant v. Hari Valjibhatye trading in the name of Khemji 
Ladhabhai Bhatyb {Original Plaintiff), Bespondent.* 

[Ist April, 1896J 

NegoliabU Instruments Act [SXVI of 1691), ss. 30, 93 and 106 -Qundi'^ Local usage — 
3Undi drawn by a manager of Hindu family — Liability — Hotice of dishonour to the 
■ drawer necessary. 

The Negotiable ilDBtruments Act (XXVI of 1691), ia the absence of local ueage 
to the contrary, applies to hundis. 

A member of a Hindu family whom it is sought to make liable by a suit on a 
hwtdi dMwn by the manager of the family is entitled to urge that no notice of 


* Second Ap{^l No. 604 of 1693. 
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dishonour bad been given to the manager (drawer) so as to make the latter liable 

under s. 30 of the Negotiable Instruments Act (XXVI of 1881). 

[R., 30 C. 977; 23 M. 597 (604) (F.B.) ; 1 8.L.R. 57 (58).] 

Second appeal from the decision of Rao Bahadur Kaahinath 
B. Maratbe, First Class Subordinate Judge of Ratnagiri with [489] appel- 
late powers, varying the decree of Rao Saheb "V. K. Sovani, Joint Subordi- 
nate Judge of Chiplun. 

The plaintiff sued to recover from the defendants the sum of Rs. 637■12^ 
including interest and protesting charges, due on account of a hundi dated 
the 25th March, 1892, and drawn by defendant No. 1. The defendants 
were brothers and members of a joint Hindu family. Defendant No. 1 had 
a shop of which he was the sole manager. 

Defendant No. 1 admitted the claim. 

Defendant No. 2 pleaded that he lived separate from bis brother^ 
defendant No. 1, and that he was not liable to the claim. 

The Subordinate Judge found that defendant No. 2 was not liable to 
the claim, because the hundi was not drawn with his consent and also 
because no notice of dishonour was served upon him under a. 93 of the 
Negotiable Instruments Act (XXVI of 1881). He, therefore, allowed the 
claim against defendant No. 1 alone. 

On appeal by the plaintiff the Judge found that s. 93 of the Negoti- 
able Instruments Act was not applicable to defendant No. 2, whose liability 
to the plaintiff’s claim arose under the Hindu law, the defendants being 
members of an undivided family of which defendant No. 1 was the manager. 
He, therefore, varied the decree by bolding the share of defendant No. 2 
liable to the claim along with the person and property of defendant No. 1. 

Defendant No. 2 preferred a second appeal. 

Ganesk K. Deskamukh, for the appellant (defendant No. 2). — The 
point of Hindu law and union was raised for the first time by the appellate 
Court without there being any allegation to that effect in the plaint or 
without there being an issue on the point in either of the lower Courts. 

We submit that s. 93 of the Negotiable Insti'uments Act is applicable. 
No notice contemplated by that section was ever given. The finding of 
the first Court is quite distinct on that point. 

Gajigaram B. Bele (with Shamrav M. Rele, for the respondent 
(plaintiff). — Defendant No, 2 is not held liable under the Negotiable 
[490] Instruments Act. Defendant No. 1 was the manager of the family, 
and, therefore, defendant No. 2 was held liable. The person primarily 
liable is defendant No. 1 and he has admitted the claim without raising 
any plea of notice contemplated by s. 93 of the Act. Defendant No. 2 ia, 
therefore, estopped from raising the plea. 

JUDGMENT. 

Sargent, 0. J. — The Negotiable Instruments Act, in the absence 
of local usage to the contrary, applies to hundis. See Moti Lai v. Moti 
Lai (1). No usage has been alleged, although the question as to notice 
was argued in both Courts. Notice being necessary in the case, the 
Dower Appeal Court was wrong in holding that the defendant No. 2- 
cannot avail himself of the provisions of s. 93 of the Negotiable Instru- 
ments Act. As a member of the Hindu family whom it is sought to 
make liable by this suit on the hundi drawn by the manager* (the* 
defendant No. 1) in the course of the family business, he would be entitled 

(1) 6 A. 78. 
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to urge that no notice of disboooar had been given to the defendant No. 1 
so as to make the latter liable on the bill under s. 30. We must, there- 
fore, send back the case for a finding on the following issue : — 

1. Whether notice of the hwidi having been dishonoured was given 
to defendant No. 1 within reasonable time, having regard to s. 106 of 
the Negotiable Instruments Act ? 

Parties to be allowed to give fresh evidence. Finding to be returned 
within three months. 

Issue sent down. 
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[491] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt„ Chief Justice^ and Mr. Justice Parsons. 

ViNAYAK VishvaNATH Bhople {Original Plaintiff), Applicant 
V . Baltt bin Bhiku and another {Original Defendants) Opponents.'* 

[2ad April, 1895.] 

Mamlatdar&* Act {Bom. Act III of 1876 ] — Delivery of possession in execution of a decree 
of a Civil Court^Subsequent lease to the judgment-debtor — Refusal of the Mam- 
latdar to restore possession after the expiration of the lease, 

Vinayak obtaiocd possession of land from Bilu in excoubion of a decree of a 
Civil Court. Alter obtaining possession, Vinayak leased the land to Balu. On 
Balu’s refusal to vacate the land on the expiration of the lease, Vinayak brought 
a possessor; suit in the Mamlatdar’s Court. The Mamlatdar rejected the plaint, 
holding that be ought not to order restoratioD of possession of the land again and 
again. 

Held, that a fresh cause of aotion aoorued to Vinayak on the refusal of Balu 
to give possession on the expiry of tho lease, and that the ^lamlatdar was wrong 
in declining to accept the piaint. 

This was an applioatioo under the extraordinary jurisdiction (s. 622 
of the Civil Procedure Code, Act XIV of 1882) against the order of Eao 
Saheb Kamcbandra Vishnu Bakre, Mamlatdar of Mahad in the Thana 
District, rejecting a plaint in a possessory salt. 

The applicant had obtained a decree in suit No. 824 of 1892 of the 
file of the Subordinate Judge's Court at Mahan for possession of the land 
in dispute against the opponents. On the 20th October, 1893, he, in 
execution of the decree, got possession of the land together with the 
standing crop thereon. Subsequently he let out the land to the opponents 
under a kabulayat dated the 27th October, 1893, which was to expire on 
the 6bh May, 1894. The opponents having failed to restore possession 
to the applicant on the appointed day, he, on the lOtb October, 1894, 
presented a plaint in the Mamlatdar’s Court praying for delivery of posses- 
flion. The Mamlatdar rejected the plaint on the 16th October on the 
ground that he did not think it proper to restore possession of the land to 
the applicant ^n a summary suit, as he (applicant) let out the land to the 
opponents, who were hie judgment-debtors in the civil suit, at his own risk. 
The Mamlatdar referred the applicant to the civil suit. 

[492] The applicant applied under the extraordinary jurisdiotlon 
urging (inter alia) that the Mamlatdar failed to exercise the jurisdiction 
Tested in him by law. A rale nisi was issued calling on the opponents to 
■how cause why the order of the Mamlatdar should not be set aside. 


* Applioakloa No. 982 of 1894 endee the extraordinary jariadiotloa, 
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Dkondu P. Kirloskar appeared for the applicant in support of the 
rule : — Under the Mamlafcdars' Act (Bom. Act III of 1876) the only point 
to be considered is whether the tenancy had expired and whether the suit 
was instituted within six months from the determination of the tenancy. 

There was no appearance for the opponents. 

ORDER. 

Parsons, J. — Tbe fact that the opponent obtained possession on the 
20th October, 1893, cannot affect tbe question as to tbe right of the 
opponent to be put in possession of the land leased to the opponent on 
the 27th October, 1893. 

A fresh cause of action accrued to the applicant on tbe refusal of the 
opponent to give up possession on the expiry of that lease, and the 
Mamlatdar was wrong in declining to accept the plaint. We make the 
rule absolute and return the plaint to the Mamlatdar, for him to dispose 
of it according to law. Costs to abide the result. 


Buie made absolute. 

# 


20 B. 492. 

APPELLATE CIVIL. 

Before Sir Charles Sargent^ Chief Justice, and 

Mr. Justice Parsons. 


Kalappa bin Giriappa and others, minors, by their Guardian 

MOTHER Tungava {Original Defendants), Appellants v, ShivAYA 

BIN ShivlingaYa {Original Plaintiff), Bespondent.^ 

L4th April, 1895,] 

Mot tgage— Mortgage with ^joascsston — Mortgagee to pay Oovernment revertue~^ Sale for 
arrears of revenue — Purchase by mortgagee at saU — Suhseguent suit by mortgagor 
for redemption — Qovernmsni sale caused by default of mortgagee. 

Where mortgaged property was sold at a Government sale for arrears of rovenne, 

Held, that if the sale took place owing to the mortgagee's default, it would 
nob affect the mortgagor's right to redeem. 

td93] The general rule, that a Government sale for arrears of revenue gives a 
title against all the world, is subject to the exception that if it is caused by the 
default of a mortgagee, it does not take away the mortgagor’s right to redeem 
tbe mortgage and to recover the land. 

Second appeal from the decision of J. L. Johnston, District Judge of 
Dharwar, reversing the decree of Rao Sabeb M. R. Soman, Subordinate 
Judge of Gadag. 

Suit by mortgagor for redemption. The plaintiff alleged that in April, 
1877, he mortgaged the land in question with possession to the defendants, 
and that by the terms of the mortgage-deed the defendants (mortgagees) 
were to pay tbe Government assessment out of the income of the property 
and to apply the balance in payment of interest on the mortgage, Ho 
now sued to redeem, and claimed mesne profits. 

Tbe defendants answered that they did not hold possession under the 
mortgage. They alleged that the mortgaged land produced no income, and 
that they could not, therefore, pay the Government assessment out of it a* 

Second Appeal Ko. 36 of 1893. 
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provided in the mortgage-deed. They further stated that on the 5th Septem- 
ber, 1878, the land had bean sold by auction for arrears of revenue, and 
that their uncle had purchased it, and that they had ever since been in 
possession as owners. 

The Subordinate Judge found that the defendants were in possession 
as owners and purchasers and not under the mortgage-deed, and ha dis- 
missed the suit. In bis judgment he said : — 

^'It appears further from the mortgage-deed that the mortgagee had 
not agreed to pay the assessment absolutely, but be bad agreed to pay the 
same out of the profits of the property. I have held above that the mort- 
gagee was not put in possession of the property under the terms of the 
mortgage. A mortgagee, in the absence of special agreement, is not under 
obligation to pay the assessment and save the property from paramount 
title. His obligation depends either on special contract or on his being in 
possession.” 

On appeal by the plaintiff the Judge reversed the decree, bolding 
that the defendants were mortgagees in possession and that the plaintiff 
bad a right to redeem. 

The following is an extract from his judgment : — 

" What appears to have really happened was that the defendant got 
possession just at the beginning of the famine, and as be got no crop, he let 
the land be sold for the arrears of assessment, and as be was a kulkarni, 
his brother Gurappa [494] bought it at the auction sale for default. In 
doing BO the mortgagee in possession did not become owner. He was bound 
to preserve the property from forfeiture or sale — 11 Moore’s Indian Appeals, 
241. He was in the present case tbe more bound, as it was part of his 
contract to pay the assessment out of tbe rent. Tbe mortgagee in 
possession, cannot buy tbe property and obtain an irredeemable interest 
therein — I. L. R., Madras 7, 3 ; Jayanti v. Yerubandi ; Macpherson on 
Mortgage, pp. 278, 279. The mortgagee can only claim the amount paid 
by him, which, whether be intended it or not, has saved the estate for the 
mortgagor. This amount can be added on to tbe mortgage amount due 
before redemption in the accounts now to be taken at execution.” 

The defendants preferred a second appeal. 

Narayan G. Chandavarkar, for the appellants (defendants). — The 
property yielded no income after it was mortgaged to us and, therefore, 
we could not pay Government dues. Tbe mortgage-deed stipulated that 
we should pay the dues from tbe income of the property, and if the property 
yielded no income, and was sold, tbe sale cannot be attributed to our 
default in paying the assessoaent. Tbe Judge has not taken this oircum- 
atanoe into consideration— SamiAw 6m Anaji v. Bahaji bin iJaviw (1) ; 
Nawab Sidhee Nuzur Ally Khan v. Bajah Ojoodhyaram Khan (2). 

Balaji A. Bhagvat, for the respondent (plaintiff).— The view taken by 
the Judge is correct. A mortgagee in possession is bound to protect the 
interest of tbe mortgagor. There is no allegation in the case that the 
defendants tried to let out tbe land and failed. 


i89S 

April 4. 

Appel- 

late 

Civil. 

20 B. 492. 


JUDGMENT. 

Sabobmt, C.J. — The District Judge says that tbe mortgagee was 
bound to preserve tbe property from forfeiture or sale for arrears of 
levenue. If this were so, tbe sale would have been the result of tbe 
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mortgagee’s default, and the plaintiff would not lose bis right to redeem. 
This was decided in Sambku bin Anaji v. Babaji bin Havlu (l) and is in 
accordance with the judgment of tbe Privy Council in Nawab Sidhee Nuzur 
Ally Khan V. Rajah Ojoodhyaram Khan (2) where the right of the mort- 
gagor to redeem is put on the ground that the mortgagee could not take 
advantage of his own wrong. It is an exception to the general rule that a 
Government sale for arrears of revenue gives a title against all the world. 

[496] The District Judge, however, has apparently assumed that the 
mortgagee was in default, and has not considered the language of. the 
mortgage-deed, which provides for tbe mortgagee paying the assessment 
out of the money derived from cultivating or letting tbe land, when taken 
in connection with the special circumstances as alleged by the defendants 
to have led to the sale by Government, We must, therefore, send down 
the following issue for a finding ; — 

Was the land sold owing to the default of the mortgagee ?" Finding 
to be transmitted to this Court within three months. 

Issue sent down. 


20 B. 495. 

APPELLATE CIVIL. 

Before Mr, Justice Candy and Mr, Justice Banade, 

Trimbak Ramkrishna Ranade (Original Plaintiff), Appellant v. 

Lakshman Ramkrishna Ranade {Original Defendant), Bespondent,* ' 

[8th April, 1895.] 

Jurisdiction-Religious endoumieni—Property in British India of a temple outside British 
lnd%<i Rgtht to officiate in ^uch tewple— Right to ihate of such "ptoveTty—Pattitione 

The plaintiff was a membec of a family whioh had the management and 
received the income of certain property situate in British India belonging to a 
temple situate at Ashta in the Nizam's territory. Part of the -income was 
devoted to religious services and part to the support of the family. The plainti 
In sued ^ to recover by partition his share of the income and for an injunotioD 
restraining the defendant from interfering with the plaintiff in celebrating 
religious worship at the temple when his turn came to officiate. The defendant 
(his brother) resided at Ashta. 

Bold, that the right to share in the income followed the devolution of the 
office and that tbe Court could not grant the relief prayed for, as the Courts in 
, u-®** execute their decree by putting the plaintiff in possession 

of his office when his turn came to offioiate at the temple which was outside 
British India. 

According to Hindu text-writers as regards public endowments, religious 
offices are naturally indivisible, though modern custom has sanctioned a departure 

in respect of allowing the patties entitled to share to ofBciate by turns and of 

allowing alienation within certain restrictions. 

[R., 13 Ind. Cas, 226 — 5 S L.R. 107 : 20 C-L.J. 183= 19 C.W.N. 208.] 

Appeal from the decree of Eao Bahadur G. A. Mankar, First Class 
bubordmate Judge at Ahmednagar. 

3, share in ancestral lands and villages in 
me Ahmednagar District and in a mokas allowance payable from the 
Kai*]at Taluka. 



• Appeal No. 143 of 1893. 

(1) P. J. (1889), p, 160. (a) 10 $40 (559), 
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Id 1769 one Baghunatb Bawa, an ancestor of the parties, obtained 
from the Peishwas a grant of the village lands in question for the main- 
tenance of the religious services of the samadhi (sacred tomb) of Hari 
Narayan at Ashta. These villages and lands subsequently became British 
territory and were included in tbe Ahmednagar District. Ashta was in the 
territory of the Nizam. 

In 1788 A.D., disputes arose among the successors of Raghunatb Bawa, 
and an arrangement was made by which the income of the property was 
divided into thirteen equal parts, out of which nine ware sab apart for the 
expenses of the samadhi (sacred tomb) and four for tbe use of Baghunatb 
Bawa’s family. This arrangement was confirmed by tbe Inam Commission 
in A.D. 1858. 

Baghunatb Bawa, the original acquirer, was succeeded in the manage- 
ment of this property by his son Pandharinath. 

Pandharinath had two sons, viz., Hari and Sbivram, and in 1838 tbe 
right to officiate at tbe religious services and the income of the property 
were equally divided between Hari’s branch and Shivram’s branch of the 
family. The plaintiff and defendant were the grandsons of Hari, and the 
plaintiff claimed to share equally with tbe defendant in tbe half share that 
had been allotted to Hari. He. therefore, sued for a fourth share of the 
property. 

This suit was filed in 1892. The plaintiff prayed for a partition of 
bis fourth share in the revenue of the inam villages, lands and allowances 
and for an order that be should be allowed to perform the worship at the 
tomb at Ashta. He claimed his share in the property which was situate 
in British India, reserving bis right to sue in the Nizam’s Courts for his 
share in such property as was situate in the Nizam’s territory. 

Tbe defendant denied that the property was partible, and pleaded that 
be as representing the elder branch of tbe family was alone entitled to 
officiate at the religious services. 

[997] The First Class Subordinate Judge at Ahmednagar held hat 
the property and tbe right to officiate were alike divisible, but observed as 
follows : — 

Though the management of the devasthan at Ashta and tbe allowance 
appertaining to it are divisible in enjoyment, yet in the present case no 
order can be passed in favour of the plaintiff’s taking part in the manage- 
ment of the devasthan and the income of the property in dispute, which 
has been set apart for defraying its expenses, as the devasthan is situate 
at Ashta in tbe Nizam’s Dominions. Though the property, a portion of 
whose income has been assigned to the devasthan, is situate in British 
India, yet tbe members of the family who receive that part of the income 
in rotation, that is, the defendant and Gangadhar Shridhar, do so in virtue 
of their managing the devasthan or on its behalf, and not for their personal 
enjoyment or use. Consequently tbe plaintiff’s claim to manage tbe 
devasthan and to receive tbe income assigned to it along with the defendant 
and Gangadhar Shridhar in rotation cannot be allowed. But the same 

cannot be said of bis claim to share in tbe man’s share (/^th). The 

contention of the defendant that this share la also impartible cannot be 
sustained.” 
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The Judge, therefore, decreed that tbe plaintiff should receive a ,^th 

xO 

part of the income of the property from year to year. 

Against this decision plaintiff appealed, in forma pauperis, to the High 
Oourt.‘ 
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Mahadev Bhaskar Chauhal, for the appellant (plaintiff), — He cited 
Nanabhai v. Shriman Goswami Girdharji (l) ; Shriman Goswami v. 
Goswami Shri Girdharlalji (2) ; Manckaram v. Pranshankar (3) ; Bam 
Coomar Paul v. Jogender Nath Paul (4) ; West and Biibler (3rd Ed.), p. 785.. 

Daji Abaji Khare, for the respondent (defendant). — The division 
made in 1838 does not justify a further division in the absence of any, 
proof of a custom of the family. The services of the devasthan cannot 
be divided : see The East Indian Railway Company v. The Bengal Goal 
Company (b). ■ 

Chauhal in reply. — As to the property in Nizam’s territory, see Th$i 
Advocate- General of Bombay v, Bai Punjabai (6). 

JUDGMENT. 

Candy, J.—In this case, the appellant brought bis suit against his 
elder brother, the respondent, for a partition of his ith share in certain 
ancestral inam villages and lands in the Jamkhed and [498] Karjat 
talukas of the Ahmednagar District, and in a mokas allowance payable 
from the Karjat taluka. 

The original ancestor of the parties who acquired the inams was one 
Baghunatb Bava. His son Pandharinath obtained confirmation of the 
grants. Pandharinath bad two sons, Hari and Shivram. Hari’s son, 
Bamkrishna, was the father of both the appellant and respondent. 
Deducting the half share which belonged to Shivram’s branch, plaintiff 
claimed to be entitled to share equally with defendant in Hari’s half share. 

The plaint claimed four reliefs : (1) a partition of his ith share ; (2) 
authority to recover the proceeds of his share indipendently of the 
respondent ; (3) entry of appellant’s name in the official papers ; and (4) 
finally, an injunction prohibiting the respondent from interfering with the 
appellant in the celebration of the worship and utsav of the samadhi of 
Hari Narayan at Ashta in the Nizam’s territory, when the appellant’s turn 
of officiating might arrive under the partition decree. The inam lands 
and villages were, in fact, acquired by the ancestors of the parties for the 
purposes of this worship and annual celebrations, and for feeding Brah- 
mins at the place of the samadhi, which was at Ashta outside British India. 

The respondent in bis written statement contended that, under an 
arrangement sanctioned by the Peisbwa’s Government and confirmed by 

the Inam Commission, -^th of the income of the lands and villages were 

set apart for the religious services of the samadhi, and only j^th were left 

^or the supporc of the family, and that these ^th as well as ^th were not 

partible property. It was further urged that even if partition were allowed, 

the appellant’s share was ^th, and not ith of the whole, and it was 

burdened with liability for common debts. Lastly, it was contended, in 
respect of the appellant’s claim for worship, that the respondent, as re- 
presenting the elder branch of the family, was alone entitled tc officiate an 

the religious services. It is not necessary to notice the other defencss 
here . ^ 

The lower Court held that the appellant was only entitled to a 
share of the income of the property, as -^th share was set [499] apart for 
devasthan services, and out of ^th set apart for family support, ^t^ 

(1) 12 B. 331. f2) 17 B. 620. (3) 6 B. 298. " 

^ 0- 56. (6) 1 C. 96. (6) 18 B. 661. j 
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belonged to the other eight annas’ branch, and jgth were equally divisible 

between the parties to this suit. Appellant’s claim to share in the i 3 fch of 
the devastban income, together with the claim for the injunction sought 
by him, were disallowed, and appellant was directed to recover his ^gth 

share of the income; subject to a liability to pay a similar proportion of 
the ancestral debts which might be proved in execution proceedings. The 
claim for partition by metes and bounds was disallowed, as also the prayer 
ior tbe entry of appellant’s name in the village papers. 

The lower Court held that although the devastban income in this 
case and tbe right of officiating at the samadhi at Ashba were divisible, no 
order could be made in regard to the same, as Ashta was outside British 
India, and tbe income was received by tbe respondent, not for bis personal 
enjoyment, but on account of the services rendered at the samadhi. 

In the appeal before us, Mr, Chaubal took exception to the rejection 
of the claim in respect of tbe devastban services and the property assigned 

for itsuse, and the principal point for inquiry is, whether the f^th share 
of the income set apart for devastban services, together with the right to 
officiate by turns at the samadhi, could properly be included in the pro- 
perty in which the appellant bad a right to share equally with the respond- 
ent in this case. 

The appellant rests bis case mainly on the finding of the lower Court 
that the devastban property and the right of officiating at the samadhi by 
rotation, were divisible, and that, as a matter of fact, both these had been 
divided between the representatives of the two eight-annas’ sharers. It 
was urged that the fact of the devastban at Ashta being in foreign territory 
made no difference, because tbe property sought to be divided was admit- 
tedly within the jurisdiction, and tbe following authorities were cited in 
support of this contention: — Nanabhai v. Shriman Gosawmi Girdharji (1); 
Shriman Goswami v. Goswami Shri Girdkarlalji (2); The Advocate-General 
of Bombay v. Bai Punjabai (3). None of [500] these cases appear to us, 
however, to be in point. It is plain that the Courts in British India can- 
not execute their decree in respect of placing tbe appellant in possession of 
his year of office at Ashta when tbe turn came for him to officiate at tbe 
samadhi. The respondent himself lives out of British India at Ashta. and 
tbe personal remedy also would not prove effective. If tbe relief in res- 
pect of the permanent injunction asked for could not be granted for tbe 
reasons stated above, it is clear that the right to recover the income of 
the devastban share for his year of office, which was only ancillary to the 
principal right, could not be also enforced. The case of Shriman Goswami 
V. Goswami Shri Girdkarlalji (2) can be distinguished by the fact that 
tbe house, in respect of which relief was sought there, was within the 
jurisdiction, and the Court was thus only called upon to confirm the old 
Goswami Maharaj in possession, and it held that it was not bound 
to recognize the act of deposition ordered by a foreign state. The 
decision in Nanabhai v. Shriman Goswami Girdkarlalji (1) is also 
not in point, as it simply decided that the act of a foreign ruler could 
not deprive a party in possession of property in British India of bis rights, 
nnless they were adjudicated npon by competent authority here. Tbe effect 
of these decisions is thus to negative rather than help the claim set up for 
appellant that tbe Courts in British India can make valid orders about tbe 
right to officiate in a temple outside British India. Tbe cases of Ram 

(1) 12 B. SaT (2) 17 B. 6i0. (3) 18 B. &&i. ~ 
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Goomar Paul v. Jogender Nath Paul (1) and Manchar am y . Pranshankar {2) 
ara more akin to the present case, but they can be distinguished in that 
the temples and idols, the rights in regard to which were in dispute, were 
within the jurisdiction of the Courts which decided those cases. The same 
^mark holds good in respect of the decision in Sonatun Bysack v. Juqgut 
Soondree Dossee (3). 

The larger question of the partibility or otherwise of such property, 
when expressly set apart for religious worship, need not, therefore, be 
^nsidered in this case. We may, however, note that in Rupa Jagshet v. 
Erishnan Goctnd (4). Sargent, 0. J., held [501] that the Hindu law was 
in this respect different from English law, which distinguished private from 
public endowments, and that the sale in execution of such property was 

void, and might be set aside by the judgment-debtor himself. This posi- 

tion was also upheld in Narayan v. Ghintaman (5). Melvill, J., in deciding 
Manckaram v. Pranshankar (2) held that these offices were in general 
inalienable, and that according to the Hindu text-writers, religious offices 
are naturally indivisible, though modern custom has sanctioned a departure 
m respect of allowing the parties entitled to share to officiate by turns, 
and of allowing alienation within certain restrictions. The rulings 
m Ram Goomar Paul v. Jogendar Plath Paul (1) and Radha Mokun 
Munduly Jadoomonee Dassee (6) and the remarks made by Mayne in 
paras. 307. 308 must be understood in regard to this growth of cus- 
tomary law regulating private endowments. In the present case, however, 
the endowment is a public endowment, being a gift made by the former 
rule^ of the^ country, and confirmed by the British Government. Both 
the Beishwa s grant and the confirmation expressly set forth the oharife- 

anH endowment was made in 1769 

and 1788, and confirmed in 1858. 

<i°ubts about the public character of the endowment, which might 
arise from the ambiguous language of theBrst grant of 1769, were removed 

the drawn between 

toe devasthan share and the share set apart for the family. The person, 

maLmTh recognized to have any rights to 

S the e,!hf to 1838. when the representative 

of the eight annas share obtained a division of the office, as well as of 

attend'in 0 ™*/h ^ °° division of the office. The circumstances 

attenoing that division are set forth in Exs. Nos. 23 and 24 but they 

IrTs '■f °g°‘2'ag that the family arrangement made in 

1838 changed the nature of the grant. See also Appasami v. Nagappa (7). 

of the^^rsn?! present claim of the appellant were recognized, each 

of the [502] sons of the parties— and they have many— might claim a 

akn ^ “"P devasthan sharf and office 

also and this process might go on with each generation, frittering away 

anL making toe service wholly ineffective. The lower Court 

Mnh!' f p assumed without any such evidenee as is suggested in 

hn 0 ‘PS The practice of many generations of the parties must 

£ in tffil settling the questions of impartibility. and that practice 

" U ° 1 RQR single exoeption of what took 

fuXr in thU / PPP^ssary to discuss this question 

further in this plaoe. The relief by way of injunotion was plainly one 


(1) i 0. 66. 
(6) 6 B. 393. 


(2) 6 B. 398. 

(6) 23 W.R. 369. 


(3) 8 M.I.A. 66. 

(7) 7 M. 499. 


(4) 9 B. 169. 

(8) 1 W.B. 160. 
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■whioh the lower Court was not ia a position to grant effectively, and the 
Tight to share in the devasthan income naturally follows the devolution of 

the office. 

We accordingly confirm the decree of the lower Court, and reject the 
appeal, with costs on appellant. 

The appellant should pay the Court-fees whioh ha would have had to 
pav if ha had not been permitted to appeal as a pauper. 

Decree confirmed. 
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ORTMINAIi REVISION. 

Before Mr. Justice Gandy and Mr. Justice Banade. 


In re P. a. Rodrigues.* [8th April, 1895.] 


■Criminal Procedure Code iActK of s. 5t^—DUqualiiication of a Judge^Pecu- 

niary interest. 

The aocasetl was a oompoander in the employ of Treacher & Co. He was tried 
and convicted by the Presidency Magistrate of criminal breach of trust as a 
servant in respect of certain goods belonging to the company. It appeared that 
the Magistrate was a shareholder in the company which prosecuted the accused. 

Held, that the Magistrate was disqualified from trying the case. As ashare- 
holder of the company be had a pecuniary interest, however small, in the result 
of the accusation, and was, therefore, “personally interested ” in the case with- 
in the meaning of 8. 5S5 of the Code of Criminal Procedure (Act X of 1882). 

£503] The words “ personally interested” in the section ace not intended to 
exclude pecuniary as distinguished from a personal interest. 


This was an application under s. 435 of the Code of Criminal 
Procedure (Act X of 1882). 

The accused was a compounder in the service of Messrs. Treacher & 

Co. 

He was charged with having sold certain goods belonging to the 
-company of the value of Rs. 20, and dishonestly appropriated the money 

to his own use. 

The accused was convicted by Mr. Hamilton, Presidency Magistrate, 
of criminal breach of trust as a servant, and sentenced to one month’s 
Tigorous impriaoomonfc under s. 408 of the Indian Penal Code (Act XLV 

^^The accused thereupon moved the High Court under its revisional 
jurisdiction to set aside the conviction and sentence, chiefly on the ground 
that the Magistrate, being a large shareholder in Treacher & Go., had a 
substantial interest in the prosecution, and was, therefore, disqualified 
ifrom trying the case. 

The High Court sent for the record and proceedings of the case. 
The accused appeared in person. 

Inv&raritVt for the complainant. 


JUDGMENT. 

Candy, J. — P. A. Rodrigues, a compounder in the employ of 
Messrs. Treaoher ic Co. at Bombay, was on 2nd March, 1895, convicted 
4)y Mr. Hamilton, Presidency Magistrate, of theft, or criminal breach 

* Oriminal Application lor Revision No. 60 of 1S96. 
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1895 of trust as a servant in respect of Rs. 19-12 and sentenced to suffer 

AP^8. one month’s rigorous imprisonment. Rodrigues applied to this Court ia 
rnTMiTJAT revisional jurisdiction, alleging among several grounds that the Magis- 
^ trate, being a large share-holder in Treacher & Co., was disqualified from 

KE VISI ON. sitting in judgment in the case. The record and proceedings were called 

for, and tbe accused was released on his personal recognizance in the sum 
of Bs. 100 and one surety in a like amount. We understand that the 
learned Judges, who called for the records and proceedings, did so simply 
on the ground above stated, no notice being then taken of the other allega- 
tions madem the petition. We [504] have, therefore, confined ourselves 
for tu6 present to tbe point above noted. Mr. Inverariby has argued the 
question on behalf of tbe complainant in the case, i.e., H. R. Hoyles, an 

assistant of Messrs. Treacher & Co. No one has appeared for the accused 
person. 

■ bas informed the Court that he was a share-holder 

in Ireacher & Co. when he passed sentence on Rodrigues. Section 555- 
of the Criminal Procedure Code provides that “ no Magistrate shall * 

try any case to or in which he is a party or personally interested.’^ 
ihia is simply an enactment of the rule of common law, that no one can 
be a judge in a ease in which he has a pecuniary or personal interest, 
ibe words in the section personally interested” are not intended to 

exclude a pecuniary as distinguished from a personal interest. For it is 

evident that a pecuniary must be a personal interest, though there may 
be a personal interest which 13 not pecuniary. And the distinction in 
common law between these interests is well settled. To quote the 
language of Mr. Justice Stephen in the Queen v. Farrant (1) ■ “ It 
18 a leading principle of English Law that no one is allowed 'to be 
a judge in his own case ; that means that the least pecuniary interest 
in the subject-matter of^ the litigation will disqualify any person from 
ting as a judge . Rut the law does not stop there, for 

r. interest which has substantially the same effect as a 
p cuniary interest, though it is not of the same nature.” This dis- 

Tll^Z by the Court of Appeal in the recent case of 

AUmson v General Council of Medical Education and Registration (2). 

^ To and followed the decision of the same Court in Leeson v. 
General Council of Medical Education and Registration (3). In AlHnson’s ■ 
case the Master of the Rolls (Lord Esher) said, p. 758 ; “ Where a person 

^ proceedings or, you might sav, has sat 

®“^^be case has any pecuniary interest in the result, however 

whether he was really biased or likely 
to be biased. The Court will say at once, it is [503] against public policy 
that a person who has any monetary interest, however small, in the result 
of judicial proceedings should take part in them as a judge. The Court 

7 I "'‘7 ® *’8 is disqualified. But 

ieeson. s Case also decides that there are other relations to the matter of 

a person who is to be om of the judges which may incapacitate him from 

acting as a judge, and the crucial question is whether in sabstance and in 

whfifW accuser. The question is not 

wftW cauhot inquire 

into that But he must bear such a relation to the matter that he cannot 

reasonably be suspected of being biased.” So. too, Lopes, L. J., p. 762 ^ 

■ ^ a pecuniary interest in the result of an accusation 

(1) 20 Q,B.D. 58 (60). 
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cannot adjudicate on it. The inference at once arises that he is inter- 
ested. But vphen no pecuniary interest exists, or is even suggested, it is 
a question of substance and fact whether one of the judges has in truth 
also been an accuser. * * In such cases the proper question to be 

asked is this : Whether there is any reasonable — any real or substantial — 
ground for suspecting bias.” 

Now it is clear from these authorities that if in the present case the 
Presidency Magistrate, Mr. Hamilton, had a pecuniary interest, however 
small, in the result of the accusation, then he was at once disqualified 
from adjudicating on the case, and it would be unnecessary for us to 
inquire whether there was any real or substantial ground for suspecting 
bias. In our opinion Mr. Hamilton had a pecuniary interest. For he 
was and is a shareholder in Treacher & Go., Limited. The complainant 
before him was one of the assistants of that company. The accused 
before him was a compounder in the employment of that company. The 
accusation was that the compounder had stolen or committed criminal 
breach of trust in respect of about Rs. 20, the property of the said 
company. It the position had been reversed, if the complaiuant had been 

the accused, charged with having embezzled about twenty thousand rupees 
of the company's money, it could hardly have been contended that a share- 
holder in Treacher & Co. would not have been pecuniarily interested in 
the result of the accusation. But the Court cannot [506] measure the 
pecuniary interest. As was said by Mr. Justice A. L. Smith in the 
Queen v. Gaisford (1). “ the fact that a man has even the slightest 
pecuniary interest operates to disqualify him from adjudicatiug upon a 
case.” To the remark that in this case the accused was in a certain 
sense an employe of the Magistrate, and the money alleged to have been 
stolen may bo said to have been partly the property of the Magistrate, Mr. 
Inverarity objected and mentioned a recent case in which it was held that 
individual members of a company are not the corporation. He was no 
doubt referring to the case of George Newman & Co., Limited (2), in which 
Bindley, L. J., in delivering the judgment of the Court of Appeal remarked 
that “an incorporated company’s assets are its property and not the pro- 
perty of the shareholders for the time being.” But that remark must be 
taken in connection with its context ; George Newman & Co. was a private 
company consisting of George Newman and a few relatives and subordi- 
nates. The directors were George Newman and bis brothers and one 
Wright, and they gave to George Newman out of the Company’s assets two 
sums of £ 3,000 and £3,500 with the consent of the other shareholders, who 
were of age. On the winding up of the company, the liquidator sought to 
recover these sums from George Newman. To the argument that the whole 
body of shareholders really assented to what the directors had done, the 
Lord Justice replied by showing that the corporate capacity of the company 
could not be ignored, and that, even if the shareholders in general meeting 
oould have sanctioned the making of those presents, no general meeting to 
oonsidar the subject was ever held, and so the liquidator, as representing the 
company in its corporate capacity, was entitled to insist upon and to have 
the benefit of the fact that, even if a general meeting could have sanctioned 
what was done, such sanotion was never obtained. The Lord Justice could 
never have meant to say that the shareholders of an incorporated company 
are not directly interested in the assets of the company, but what he held 
was that when a company is registered, then the right to deal with the assets 

(3) Times L.B. 15th Maioh 1695. 
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1895 of the company is regulated by statute. " A registered company cannot do 
Ap^ 8. anything which all its members [307] think expedient, and which, apart 

Cbiminal “““ 5*’® to Incorporated Companies, they might lawfuUy 

“ do. An Incorporated Company’s assets are its property, and not the- 
KZTOION. property of the shareholders for the time being”— that is, the assets can 

20 B. e02. according to the rules regulating incorporated! 

companies. Individual assent given separately may preclude thosa 
who give them from complaining of what they have sanctioned, but for 
the purpose of binding a company in its corporate capacity individual 
assents given separately are not equivalent to the assent of a meeting.” 
It IS unnecessary to pursue this line of argument further. The leading 
•D'.’hes ^. Propnetors of Grand Junction Canalil) shows that a Judge 
may be disqualified simply by having shares in the incorporated company 
whmh IS a party in the case before him. Here it is possible that the peou- 

in ^ “’a subject of the inquiry is very 

small, though It may be pointed out that every shareholder in Treacher & 

Co. has a direct interest in stopping alleged petty defalcations or embezzle- 

c!nrt ® of the establishment. But. as said before, the. 

Court will not measure the interest (see, in addition to the recent authori- 

M'-- Justice Blackburn in the Quern v. 
wfc T the Heg. V. Meyer (3), and the remarks of Mr. 

Justice liush m Serffeawiv. DaZe (4). 

For these reasons we must set aside all the proceedines held in thia 

dlToUha^t^"' *°?luJiug tbe conviction aod sentence, anA 

direct that the complaint be aisposed of by a duty qualified Magistrate. 

Proceedings set aside. 


20 B. 808. 

[fi08] APPELLATE CIVIL. 

Before Sir Charles Sargent, EL, Chief Justice, and Mr. Justice Parsons. 

Dkshpande [Original Plaint), Appellant v. 

Khishnarao Ven^tesh, Inamdar [Original mfendant) , 

Respondent.* Oth April, 1895.] 

_ by the payment o, Ocurt.feef.^°5a The" »tern^ i: 

fn q R T n * Becona Appeal No. 631 of 1898. 

(3) 1 Q.B.f). fva! U774. gj 
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Btie as a pauper the only oourse open to the applicant is that declared m s. 413, 
via., to institute a suit, and the date o( the institution of that suit for the put. 
poses of limitation is the actual date thereof. The 

regarded as a pauper, and s. 4 of the Limitation Act (XV of 1877) would have no 


application. 

[N F 81 P R 1904 ' F., 24 C. 839 ; 9 Bom. L.R. 204 ; Appr., 1 S.L.R. 71 (72) ; R., 22 
“b. 849 (852) ; D.. 21 B. 576 (578).] 


SecoKD appeal from the deciaion of C. G. W. Macpherson, Distriefc 
Judge of Belgauro, reversing the decree of Bao Saheb B. G. Bhadbhade, 

Subordinate Judge of Ohikodi. 

Suit to recover possession of lands. 

On the 2Dd January, 1890. being the day on which the Court re-opened 
after the Christmas vacation, the plaintiffs applied for leave to bring a suit 
in /ormapawperis against the defendant to recover land of which the 
defendant had been in possession since the 27ih December, 1877. 

After inquiry the Court found that the plaintitts were not paupers, 
and on the 15th July, 1890, refused their application. The plaintiffs there 
and than applied to have further time allowed [509] them to pay the 
Court-fees. The Court granted them further time, and they paid the 

Court-fees on the 12th August, 1890. ^ -i. 

The defendant pleaded {inter alia) that the suit was barred by limita- 
tion not having been filed until the 12th August, 1890 (i.c.. the day on 
which the fees were paid), which was after the expiration of twelve years 
from the date of the defendant’s getting possession of the lana sued for. 
He contended that the date of the application to sue as a pauper could 
not be taken as the date of suit under s. 4 of the Limitation Act ‘XV of 
1877), as that application had been refused. 

The Subordinate Judge overruled the defendant’s contention, and b^d 
that the suit should be regarded as filed on the 2Dd January* 1890. He 
heard the suit and allowed the claim. 

On appeal by the defendant the Judge held the claim to be time- 
barred, and reversed the decree. 

Kesbavrao Bamchandra Deshpande, one of the plaintiffs, preferred 
a second appeal. 

Mahadeo B. Chauhal, for the appellant (plaintiff) The point is 
whether for the purpose of limitation the time is to be calculated up to 
the date on which the application to sue in forma pauperis was made in 
oases in which the application is refused. 

We made the application for time immediately after the Subordinate 
Judge refused to give us permission to sue \n forma pauperis. The Privy 
OouDoil has ruled in Skinner y. Orde (1) that the provisions of the Civil 
Procedure Code relating to pauperism should not be very strictly enforced. 
The Code lays down that the application for permission to sue as a pauper 
should be numbered and registered as a suit after it is granted, bub in the 
Privy Council case the application was not numbered and registered as a 

suit. 

[Sargent, 0. J. — In that case the application was not dismissed.] 

There is nothing in the present case to show that our application was 
rejected under s. 409 of the Civil Procedure Code (Act XIV of 1882). 

[dlO] Dhondu P. Kirloskar, for the respondent (defendant) was nob 
called upon. 
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JUDGMENT. 

SiSSlIISfSHH-s 

a plaint, and the time of institution^nf I’rT 

refused to allow him to sura r, lifted and the Court had 

time within whTeh to nav the fin 

thao he was 6^1^ on sLh L " contended 

for leave to sue as a pauper as^thrirte o°f thT”*^ application 

think that ha could not Ki, Ri! . , ® “f his suit. We 

been disposed of under s 409 of the ^ pauper had 

1882), and there rarno nTnlir Code (Act XIV of 

and kept alive hy the payment'of cT 1°^ ^*^'ch could be continued 

(a- 413, vtz., to institute a sit and d I declared in 

for purposes of limitation m institution of that suit 

could nTthen be reeardeT^^^^^ ""‘p ‘‘'p^ppC The plaintiff 

of the Limitation Act (XV of 1877) r^till to *'’’® provisions of s. 4 
application. We aeres in fhio nr't-u to paupers would have no 

with costs. ^2). We confirm the decree 

Decree confirmed. 


20 B. 511. 

[511] OEIGINAL CIVIL. 

Before Mr, Justice Candy. 

1 12th November, 1895.] 

Limitation !ic( ^(Xv\f accrues— 

s.U-Whether applies lo mLlTblej^operiv^^^^^^ 18821 . 

fchoa ,877). a. .0-WH.ul 

(Tr?ole7lrP%rtri^^^^ 1865). e. loi, and 

immoveable property. * * applies to moveable as well as 

prJlerty "uledol'lnvahi ^rusS TccrurdfrectlyTh ^ ‘° 

trustees, directly the property is conveyed to the 

Section 10 of the Limitation Act (XV of 18771 Ana 

anllZorlernrnrtJuricJ s‘“ 

(^s.^Swfu BomZR^M7-l7 ^ d^’r = Bom. L.R. 417 = 1 Ind 

721 (723).] Cas. 639 ; 132 P.R. ,907 ; D.. 1 Bom.L r! 


(1) 2 A. 241. 


• Suit No. 468 of 1895. 
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X.] 0. N, POCHKHANAWALIiA V, S. DOSSiBHOY SETNA 20 Bom. S12 

By a deed of trust dated the 24th January. 1888. made between the 1895 
plaintiff of the one part and himself and two other persons the No^I2. 

defendant Buatomii Dessabhoy Setna and one Nusserwanii Dmsha 
Dubash. of the other part, it was recited that the plaintiff being 
of providing for certain ceremonies set forth m the sain deed bad absolute- OlVIL. 

W given and transferred to himself and the sa d two 
Government promissory notes of the nominal value of Es. 10.000, and 
that it was his intent and wish to divest himself for ever of the 
t^t the property therein should be absolutely vested in himself and the 
saM two Perrns! “ and that the said notes shall no longer in any way 
belong to him or form part of his estate or ever revert thereto any rule 
of law or equity to the contrary notwithstanding, and that he had 
immediately before the execution of the said deed transferred ‘b® ^ 
into the joint name of himself and the said two persona to the intent 

that they and the survivors and the survivor of them f 

administrators of such survivor shall stand possessed 

r 912 l trusts and to the uses and with and subject to the powers and 
trov^ declared and expressed." and it was witnessed as 

Now this indenture witnessebh that, in consideration of the wish 
and desire of the said Oowasji Nowroji Pochkhanawalla to make certain 
provision which he believes to be for the bene6b of the souls of 
Lar relations hereinafter referred to and also for the benefit of ^ 
eommuDity, and for divers other good causes and considerations. said 
Gowasii Nowroji Pochkhanawalla doth hereby direct and declare that the 
said Cowasji Nowroji Pochkhanawalla, Rustomji Dossabhoy Setna an 
Nusserwanji Dinsba Dubash and the survivors and survivor of them, and 
the executors or administrators of such survivor or other 
trustee tor the time being of these presents (hereinafter called the said 

trustees or trustee) shall deposit the said 

custody in the Bank of Bombay with a power to the said Ban'^ 

on their behalf the half-veariy interest upon such notes, and shall pay 
such interest to the said Cowasji Nowroji Pochkhanawalla during hia 
natural life to the use and to the intent that the said 
Pochkhanawalla shall out of the 

the anniversary dav ol each of bis lather Nowroji Pallouji, his mother 
Mithibai and his sisters Jerbai aud Gursetbai and his two brother Manokji 

and Eustomji and his wife Jerhai, who are all dead, ° 

wife Jaiji alter her death accompanied with a suit of clothing called 
‘Sheeao’ according to the Zoroastrian religion, and to the further use 
that out of the remainder of the said interest the said Cowasji Nowroji 
Pochkhanawalla shall apply the sum of Es. 180 in each and eyery year to 
the performance from day to day of Daroon ceremonies, called Chaleo 
Daroon,’ and to the further use that the said Cowasji Nowroji Pochkhana- 
walla shall apply theremainder of the said interest to the performance every 
year of the ‘Mookbtad’ oeremonies, and on the death of the said Cowasji 
Nowroji Poobkanawalla the said trustees or trustee shall stand possessed 
of the said interest upon trust to pay the same to the said Jaiji if she 
should survive her husband to the same uses and for the same purposes 
Is are hereinbefore declared concerning the interest to accrue durmg the 
“ife time of the said Cowasji Nowroji Pochkhanawalla with the addition 
Ik.r «. sum of Es. 10 out of the said interest shall be expended on the 
anniversary day of the said Cowasji Nowroji Pochkhanawalla, and after the 
deatL of the said Cowasji Nowroji Pochkhanawalla and ol the said Jaiji the 
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1895 said trustees or trustee shall stand possessed of the said interest upon trust 
N ov. 1 2 . to pay the same to Hormasji Cowasji Pochkhanawalla, the son of the 

OmaTWAT Nowroji Pochkhanawalla, to the same uses as are herein- 

u ioiJNAL before declared concerning the interest to accrue during the life-time of 

Civil, the said Cowasji Nowroji Pochkhanawalla and his wife the said Jai ji if the 
said trustee or trustees shall be satisfied that the said interest shall be 
applied by the said Hormasji Cowasji Pochkhanawalla as above directed * 
and ID case the said trustees or trustee shall not in their absolute 
discretion be so satisfied upon trust to pay the said interest to any 
one of the surviving daughters of the said Manokji and Rustomji, 

the two predeceased brothers of the said Cowasji Nowroji Pochkbana- 
walla, to the same uses, intents and purposes as are hereinbefore declared 
and expressed concerning the interest to accrue during the lifetime of 
^e said Cowasji Nowroji Pochkhanawalla and his wife the said Jaiji : 
Provided and it is hereby agreed and declared that the [613] said 
trustees or tiustee shall be at absolute liberty to entrust the carry- 
ing out o^he above ceremonies, intents and purposes to any one of the 
said surviving aaughters of the said Manokji andRustomji in preference 
to the said Hormas]! Cowasji Pochkhanawalla, provided and it is hereby 
agreed and declared that if the abovenamed relations of the said Cowasji 
Nowroji Pochkhanawalla should decline to accept the performance and 

f the said trustees or trustee shall stand 

possessed of the said interest upon trust to pay the same to a ‘ Mobed* or 

° to the uses and for the purposes 

sLI r faithfully, or in case a proper priest 

of these nre at behalf and at any lime during the continuance 

prn,; ° trustees or trustee shall transfer the said Gov- 

tl■usTe^s^nr°^T‘^f^''^ same to the 

of thrfn eres^ i'T Panchayat to the intent that out 

clr^eV^rundtthe^;^ 

The deed provided for the appointment of new trustees 

1888 aL'nn tbe 3rd December. 

1888 . and no other trustee was appointed in bis place. 

advised^hiV^Jlf recover the said trust property, having been 

dSnts L fu bad given it were invalid. The 

hWlf' ^ ^ surviving co-trusteeand the plaintiff 

on the 3rd 0010 ^ 0 “^ 189^ This suit was filed 

sold bv the' Government promissory irotes were 

I h Bombay and Burmah Trading Corporation. 

Limited which were at the date of the suit of the value of Ks'^11 000. 

The said shares although purchased by the plaintiff had always remained 
in of the defendant Eustomji DossabharSetna 

follol t- ' ‘he Pl«°‘ were as 

by the^ 8aTd7e'6'd”orlttd ^■‘e advised that all the trusts 

““.Km'S" ruLS S!“' -'""‘I* » 

prays : — 

to be creatJd'bVth^dLdtn the first'^^*’ created or purported 

and that the said deed is inoperativ"' auTS noTffe?"'" 
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" (fe) That it may be declared that the plaintiff is entitled to 1895 
receive the two shares in the Bombay and Burmah Trading Corporation, Nov. 12. 
Ijimited. in the third [514] paragraph hereof referred to, and to hold the 

same in his own right freed from the said trusts. n-t-n-rr 

“ (c) That the first defendant may be authorised to dehver the said 

shares to the plaintiff. 20 B. 311. 

“ id) That the plaintiff may have such further and other relief as 

the nature of the case may require.” , , , . . • 

The defendant filed a written statement stating that he had been advis- 
ed that it was questionable whether the plaintiff’s right to have the trust 
property banded back to him was not barred by limitation, and submitting 
to the judgment of the Court whether the trustees could and ought to 
retain the same and apply it in accordance with the trusts declared m the 


deed. , . _ . .i • 

Lowndes, for plaintiff.— No property can be tied up in this way— 

Succession Act (X of 1865), s. 101. As to limitation, s. 10 of the Limita- 


tion Act (XV of 1877) applies. nu -i. rn i. 

Scott, for the defendant.— He referred to Tudor on Charitable Trusts 

(3rd Ed.), p. 372 ; Churcker v. Martin (1). As to limitation, he cited Lewin 

on Trusts (9th Ed.), p. 155: Kherodemoney v. Doorgamoney 12). 


JUDGMENT. 


Candy, J. — This is at first sight a simple case, but it involves the 

consideration of an important question. 

By an indenture, dated 24th January, 1888, Cowas^i Nowro]! 

Pochkhanawallagave and transferred to himself and to Rustomji Dosabhoy 
Setna and to another (since deceased) two Government promissory notes 
of the nominal value of Es. 10.000 in order that the property in the said 
notes should be absolutely vested in the said transferees and should no 
longer in any way belong to the transferor or form part of his estate or 
ever revert thereto, any rule of law or equity to the contrary notwithstand- 
ing but that the notes should be held in trust by the transferees, who 
should pay the interest thereof to the transferor during his natural life, 
to be spent by him in the following way. viz., Rs. 10. on anniversary days 
of his deceased relatives, and of his present wife when deceased accom- 
panied with a suit of clothing called Sheeao, according to the Zoroastnan 
religion,” and Rs. 180 evervvear for the "Chaloo Daroon” ceremonies, 
and the remainder [515] for the annual Mookhtad ” ceremonies, and 
after the transferor’s death the trustees were to pay the interest to his 
widow for the same uses and for the same purposes, and on her death 
to pay the interest to other persons named for the same uses and purposes, 
due arrangement being made for the continuation of the trust in per- 


'^^ '^The transferor, Cowasji Nowroji Pochkhanawalla, brought this suit 

on 3rd October. 1895, against his surviving trustee R. D. Setna. reciting 
the indenture above described and stating that the Government notes bad 
been sold by him (the plainiiff) and the proceeds invested in two shares 
of the Bombay and Burmah Trading Corporation, Limited, now of the 
nominal value of about Rs. 11,000. the shares being in the name of the 
plaintiff, but remaining in the custody of the defendant. 

The plaintiff states in his plaint that be and his co-trustee (defendant) 
are advised that all the trusts created by the said deed are by law invalid. 


(1) 49 Oh. D. 819. 


(2) 4 0. 433 (463). 
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and that the plaintiff is entitled to the said shares in his own right. He, 
therefore, prays that it may be declared that the trusts created by the deed 
are void, and that the deed is inoperative and of no effect, and that it may 
be declared that the plaintiff is entitled to receive the shares and to hold 
the same in his own right freed from the trusts ; and the plaintiff prays for 
the possession of the said shares. 

The defendant submits himself to the judgment of the Court, but his 
counsel suggested first that the trusts are valid, the property being cash 

and not landed property ; secondly, that in any event plaintiff’s present 
claim is barred by limitation. 

The first question can be easily disposed of. There is no authority 
for holding that the property which cannot be tied up for a period exceed- 
ing the limit allowed by the rule against perpetuities, is real property, and 
that the rule cannot be applied to a fund which is not of tho nature 
of a real property. Thus to take the oft quoted case of Hoare v. 
OsfeorneCl), the property in question was 3 per cent, consolidated annuities. 
SirR. T. Kindersley, V. C., began his judgment thus: — “ The cases which 
have been cited clearly determine that a gift of a sum of money is void, 
LS16J not being a charity.” So, too, the illustrations to s. 101 of the 
Succession Act all relate to “ a fund”: s. 14 of the Transfer of Property 
Act (IV of 1882) relates simply to “property.” which may be moveable 
or immoveable. There is no rule of law more absolute than that all 
property, whatever be its nature, must be alienable within a life in being 
and 21 years after (see per Malins, V. C.. in Cooper v. Laroche (2)). 

ihere can be no doubt that the objects of this settlement admittedly not 

being charity so as to avoid the rule against perpetuities, the settle- 
ment IS void. 


Bub it is suggested that the plaintiff’s present suit to recover the 
corpMsofthe fund is barred by limitation, and the point having been 
brought to the notice of the Court, I cannot avoid considering it. 

Id discussing the question of limitation, the learned counsel took it 
for S^nted tha^ if limitation applied at all. then the article of the 
limitation Act (XV of 1877) applicable to this case would be art. 120. 
Ihe time from which the perod of limitation under that article begins to 

® accrues.” It was contended that here the 

plaintiff s right to sue accrued when he demanded the money. But this 
is clearly not so. When the Legislature intends demand and refusal to be 
the starting point of limitation, this is clearly indicated in the last column 
o tbe second schedule of the Act. In the present case the plaintiff’s right 
to the corpus of the fund accrued directly he had transferred it to the 
trustees, ihere was at once a resulting trust in his favour. If art. 120 

of the Limitation Act applies, then the suit became barred six years after 
tbe date of the deed. 

It may be remarked that no mention is made in the nlaint as to any 
mistake and the suit cannot be regarded as one for relief on the ground 
of mistake. The plaintiff simply says that he is advised that the trusts 

said “'st^es in fact and in law ; and as Lord Chelmsford 

eouitv f y- WinniZ). there are many oases found in which 

Xr *66 [317] admixture of 

his Dronertv^,pr“fi: ^ 6“’"*^ has dealt with 

his property under tbe influence of such mistake." But that principle 

(1) L.R. 1 Eq. 585. (2) 17 Qh. D. 368 (372). 
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would hardly aoply to the present case, in which the conveyance 
creating the illegal trusts was ezeeuted in January, 1888~appareDtIy 
drawn by a solicitor of this Court — while in February, 1887, there 
had been' a decision of this Court {Limji Nowroji Banaji v. Bapnji 
Buttonji (1)) that the objects of such a trust were not valid charities. This 
is very different from the case above quoted in which Lord Chelmsford 
went on to say ; “ Therefore, although when a certain construction has 
been put by a Court of law upon a certain deed, it must be taken that the 
legal construction was dear. Yet the ignorance, before the decision, of 
what was the true construction, cannot, in my opinion, be pressed to the 
extent of depriving a person of relief on the ground that he was bound 
himself to have known beforehand how the grant must be construed. 
The case, therefore, must be considered on the assnmption that art. 120 
applies, and that the right to sue accrued when the plaintiff had the right 
to demand back from the defendant the corpus of the fund in 1888. 

But it was contended that no limitation would apply^ as provided by 
8. 10 of the Limitation Act (XV of 1877), which says that " no suit against 
a person in whom property has become vested in trust for any specific 

purpose for the purpose of following in his or their hands such 

property, shall be barred by any length of time.” Hera no doubt the 
property has become vested in defendant in trust for the specific purpose 
of paying over the interest thereof for certain religious uses and pur- 
poses. Bub defendant has never committed any breach of that trust. 
Plaintiff seeks to follow the property for purposes directly contrary to the 
trusts under which it was vested in defendant. It is evident that such a 
case is nob within the terms of s. 10. In Kherodemoney Dossee v. 
Doorgamoney (2), Garth, C. J.. said (p. 465) ; “ I could have wished, in an 
equitable point of view, that the scope of that section had bean consider- 
ably extended. Bub we are of course tied down to the words of the section, 
and are bound to see what their true meaning is. 

[518] “ I think, after much consideration, that what they mean is 
this : that where a trust has been created expressly for soma specific purpose 
or object, and property has become vested in a trustee upon such trust 

( }, the person or persons who for the time being may be 

beneficially interested in that trust may bring a suit against such trustee to 
enforce that trust at any distance of time without being barred by the law 
of limitation. 


1895 

NOV. 12. 

Original 

Civil. 

20 B. 511. 


“That being the construction whicb I pub upon s. 10, I consider 
that this case does not come within its scope. The specific purpose for 
which the defendant became a trustee * * * * was to carry out and 

protect the disposition of the property in favour of the testator’s sister’s 
sons.” (That disposition was held to be illegal under Hindu law, and, 
therefore, there was a resulting trust in favour of testator's widow, who 
was his sole heir). " But the plaintiff’s object is the very opposite of 
this. 8he is suing for the purpose of invalidating the disposition, in 
furtherance of which the trust was created. Her object is to defeat that 
trust, not to enforce it.” 

Markby, J., came to the same conclusion. He said (p. 470) : *’ The 
trust which it is now sought to enforce had not been specified by the 
testator, and I, therefore, think that s. 10 does not apply to this case, and 
that the ordinary rules of limitabioo must apply.” 


(2) 4 0. 465. 


(1) U B. 441. 
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1895 The remarks of the Privy Councii at d- 96 of Balwant Bao v. Buran 

Nov. 12. Mal{l) show that the expression use! by the Legislature for the purpose 

of following in his hands sueh property” means for the purpose of 

Original recovering the property for the trusts in question, i.e., for the purpose for 
Civil, which the property was specifically vested in the trustee. Whether m the 

case of a resulting trust, the trust is “express ” or not. the purpose for which 

the property is sought to be recovered is certainly not specifac, within 
the meaning of s. 10, whether the purpose is directly contrary to the 
terras of the settlement which purported to create the trust. And this 
is the important distinction which distinguishes a case such as Lisier v. 
Pichford (2) from the present case. In Lister v. Pickford (2) the trustees 
in 1850 entered into possession hona fide, [519] believing that they 
did so on behalf of Miss Lister. As a fact, according to the true con- 
struction of the will creating the trust, the real cestui qua trust was 
M. H. Lister. The Master of the Rolls said : “ A trustee who is in posses- 
sion of land is so on behalf of his cestui que trust, and his making a mistake 
as bo the persons who are really his cestui que trustent cannot affect the 

quesfcion/' . i i. t • t 

Next; it is said : in the present case the plaintiff} the settlor, is ope ot 

the trustees, and from the date of the settlement he has bean _ receiving 

the interest of the fund ; how can his co-trustee set up a plea of limitation ? 

The answer to this question may be gathered from the case of Churcher 

V. Martin (3). In that case real estate was by deed expressed to be 

conveyed to trustees upon charitable trusts. The deed was not enrolled, 

and the grantor died within a year after the execution of the deed. It 

was held that the deed was not voidable only, but was absolutely void under 

9 Geo. II, 0 . 36, s. 3. The trustees, however, on the death of the 

grantor in November, 1868, had entered into possession and applied 

the rents and profits according to the trusts of the deed. Emmanuel 

Churcher was one of the trustees, and ho was also general devisee and 

legatee of the grantor. He died in 1887, and the executors under his will 

sued the trustees for a declaration that the charitable trusts were void, 

and they claimed a conveyance and assignment of the property. The 

trustees pleaded that the property had been continuously held by theiHi 

or some of them, for more than twelve years for the purposes of the 

trusts of the deed of 1868 (which was held void) and pleaded the statutes 

of limitation. 

Counsel for plaintiffs urged (p. 315) : “ There is no authority 
for saying that a trustee who has employed land in charity for twelve years 
has established a charity. The trust here is express — Lewin on Trusts 
(8bh Ed., p. 878”); (this apparently is a mistake for p. 877); “ and they can 
have no title except as trustees. The trustees are the legal owners and 
have been in possession, and the Court does nob inquire in that case 
under what title they come in and will hold them trustees. Or in another 
point of view, they have been mere licensees, and have employed the rents 
with the [520] asset of the owner, Emmanuel Churcher, one of them. 
That cannot give adverse title.’* 

On this Kekewich, J., said (p. 318) : — 

“ It has been proved that shortly after the execution of the deed of 
the 22ad of January, 1868, the trustees of that deed entered into posses- 
sion of the property which it purported to convey, and that as regards so 
•much thereof as is claimed by the plaintiffs in this action the trustees fov 


(1) 11 I.A. 90. 


(2) Bi Beav. 676. 


(B) 42 Oh. D. 312. 
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tbefcime being (not; all the same persons throughout), had been in uninter- 1895 
rupted possession for upwards of twelve years before writ issued. It has Nov. 12. 
further been proved that they have thus been in possession on behalf of ^ 
the charity which the deed puroorts to constitute, and they say that such 
charity has been thus established. Into this T need not enquire, because GtViL. 
the trustees and the Attorney-General combine in their defence to the g gn, 
action, and no question arises between them ; but the application of the 
money coming to the trustees’ hands is neyertheiess of importance as 
regards Emmanuel Churcher, who was himself one of them. Apart 
from that accident, why should not this uninterrupted possession confer a 
prescriptive title as against the plaintifls, who, without tracing the 
devolution about which there was no contest, may be treated as being the 
devisees of him who would now be entitled to the property comprised m 
the deed of the 22nd of January, 1868, had that deed never been executed. 

The plaintiffs’ answer is that the possession of the trustees is the 
possession of the cestui que trust, and Lister v. Pickford (1) was cited. 

The general proposition is true enough, and might be supported by other 
authorities, but what is the application in the present case (I will assume 
that those in possession were trustees in the proper and full sense of the 
term) ? How can the possession of the trustees enure to^ the benefit of 
him whose title was intended to be defeated by the deed which created 
the trust 9 How can the grantor (for Emmanuel Churcher may be con- 
sidered the grantor) be their cestui que trust ? Because, it is urged, there 
is an express trust in his favour, an express trust necessarily resulting 
from the failure of those declared. It would suffice to reply that such a 
resulting trust is implied by law, and that whatever else it may be. it is 
not an express trust ; but as Salter v. Cavanagh (2) was referred to, I may 
point out that the trust there spoken of as express was one inferred from 
the deed, and discoverable on the face of it. and not as here a trust against 
"the deed and due onlv to the fact that the deed is void. This seems to 
have been appreciated by the learned author of the text- book which was 

mentioned.” 

This last remark evidently refers to a passage on p. 877 of the 
8bh Ed. of Lewin on Trusts, in the note (c) (see 9fch Ed., p, 999, note D) 
to which Salter v. Cavanagh (2) is quoted. The passage runs : — It is 
not necessary to use the word trust in order to create an express trust 
within the meaning of the statute {Commissioners of Charitable Donations 
V Wyhrants (3), but any language that would in equity raise or imply a 
trust will be deemed an express trust. If, therefore, land be devised to a 
person upon trust to receive the rents and thereout to pay certain 
annuities, the surplus [521] rents result to the heir-at-law upon the 
face of the instrument, and this being an express trust, the heir-at-law, in 
a case falling within the section, will not be barred by any length of 
possession by the trustee (2).” 

That was exactly the case of Salter v. Cavanagh (2). It was a result- 
ing trust upon the face of the instrument. 

Then as to the argument that the trustees may have been mere 

licensees, Kekewioh, J., said (p. 319) : — 

" There is still one argument to be noticed, and one deserving more 
consideration ; ‘ From the date of the deed until his death in 1887 
Emmanuel Churcher was one of the trustees, — one of the persons jointly 


(3) 1 P. and WaU 608. 
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in possession — and it is said that he cannot be taken to have assisted 
others in acquiring a title against himself. The law, it is urged, adjudges 
the possession to be that of him who has the right ; and the proper 
inference is that Emmanuel Churcher’s co-trustees were in possession 
with his license and not adverselv to him.’ If Emmanuel Ohurcher 
had been the sole trustee the aspect of the case would have been very 
different, but here be was one of several ; receiving rents and performing 
acts of ownershin without the slightest reservation or indication of 
beneficial claim, and unless I am bound to regard the physical identity of 
the beneficial owner with one of the trustees as prevailing to the disregard 
of the facts and substance of the story, I must treat Emmanuel Churcher 
the beneficial owner as excluded from possession for twelve years and 
upwards, notwithstanding that Emmanuel Churcher the trustee took an 
active part in the management of the estate. Am I so bound ? Trustees 
are not a corporate body ; there is no aggregate existence independent of 
the individual members ; but, on the other hand, they are joint owners of 
the trust property, and they cannot act otherwise than jointly, even 
though frequently and for many purposes one member of the body 
represents the others. It seems to me consistent with principle to hold 
that the joint possession excludes that of any one of the joint possessors 
on bis own behalf, and no authority was cited or has occurred to me in- 
consistent with that view. My conclusion, therefore, is that the accident 
of Emmanuel Churcher's beneficial interest did not operate to defeat the 
title of the trustees which he intended to preserve.” 

If this reasoning is sound (the decision was quoted in the subsequent 
case of Pattrick v. Simpson (1) as good law), then it is impossible not bo 
apply it to the present case. Plaintiff has, by the terms of the deed, been 
one of the trustees of the trust specified in the deed. Also he has been 
the conduit pipe for the disposal of the interest arising from the trust 
funds to the religious purposes which are the objects of the trust. How 
can that possession enure to the benefit of the plaintiff who now says that 
the trust was ab initio void, and that be has always been and is absolute- 
ly [522] entitled to the whole corpus of the fund? No doubt the 
result is startling, but the Court has to administer the Isw as it is, and 
not according to a result, which possibly may be due to the too narrow 
terms of a section of a statute. The learned counsel for the plaintiff 
submitted whether it would nob be inconsistent to establish as a perpetual 
charity that which is really no charity at all. Here the deed is void, 
not on account of any absence of certain formalities under any statute 
such as the Mortmain Act, but it is in itself void as creating a perpetual 
trust which the law does not recognize. The answer to this question is- 
that the deed is neither more nor less void than was the deed in the case 
of Churcher v. Martin, in which it was held that the deed was void 
altogether. Kekewicb, J., refused to consider the Question whether 
the effect of his decision would be to establish the charity. I must follow 
the same course. 

Holding the claim to be barred by limitation, I must dismiss the suit. 
Under the particular circumstances of the case, the costs of both sides aa. 
between attorney and client may come out of the estate " 

Suit dismissed. 


Attorneys for the plaintiff : — Messrs. Pestanji^ Bustim and Kola. 
Attorneys for the defendant : — Messrs. Edgelov) and Gulabchand. 


(1) 24 Q.B.D. 128. 
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SMALL CAUSE COURT REFERENCE. 

'Before the Honourable Chief Justice Farrin and Mr. Justice B. Tyahji. 


HAJt Essa Sulleman {Plaintij^) v. Dayabhai Parmanandas 
AND OTHERS {Defendants}.* [6iih Decembar, 1895.] 

Vendor and purchaser — Concealment of claim arjainst property — Whether such concmh 
ment entitles purchaser to rescind^Transfer of Property s. 55 — 

Meaning of words ''material defeets." 

The expression “ material defect” io s. 55 of the Transfer of Property Act (IV 

of 1882) includes a defect in the title to an estate. 

Case stated for the opinion of the High Court under s. 69 of the 
Small Causa Court Act (XV of 1882) by R. M. Patel, Second Judge 

[523} “The defendants are executors to the estate of one Dayabhai 
Tribhovandas and the plaintiff is a purchaser from them of a piece of land 
at Memon Mohla at an auction sale held on the 6th March, 1894. The 
plaintiff agreed to purchase the property at Rs. 2,900, and deposited 
Rs. 500 by way of earnest-money. He now seeks to rescind the contract 
of purchase and to recover back the deposit with- interest and charges. 
He claims in all Rs. 584-8-0 and costs. One of the conditions of sale was 
that the vendors sold as trustees, and would give such title as they had, 
and the purchaser should not raise any objection to their title, or make 
any requisition thereon, but should accept such title as they had or could 
give. The property having been in litigation for years, the plaintiff added 
a clause to bis signature with the consent of the vendors as follows:-— 
‘ If there be any claims or disputes about the house, the vendors will 
clear the same.’ The case was argued on both sides, treating this clause 
as one of the conditions of sale. 

“ 2. The plaintiff sought to rescind the contract on three grounds, 
two of which I decided against him and in favour of the defendants. 
The third point I decided in favour of the plaintiff, viz., that one Jackaria 
Moota had laid a claim to the property as equitable mortgagee to the 
extent of Rs. 500 and interest thereon, and defendants had taken no steps 
to clear or dispose of the same ; and that the said claim was known bo the 
defendants before the date of the auction-sale, but they had failed to inform 
the purchaser or to notify it to him, and that the contract of sale was 
thereby vitiated under s. 55 of the Transfer of Property Act. 

“ 3. The premises were originally mortgaged to the defendants* 
testator by one Hazrabai under a deed of mortgage dated 4th of January, 
1871. Jackaria Moosa alleges that the testator had during his life-time 
raised a loan from him of Rs. 500 and delivered to him the said mortgage- 
deed by way of equitable mortgage, and Jackaria still continues in posses- 
sion of the said deed. In January, 1894, the defendants attempted to sell 
the premises to one Hasandada, and Jackaria Moosa then gave notice of his 
claim as equitable mortgagee to the intending purchaser. Corresnondence 
passed between the solicitors to the defendants and Jackaria [524] Moosa, 
and on the 2nd of February, 1894, the former wrote to Jackaria Moosa’s 
soliditors that their client had made a false claim, and if the deed of 
mortgage was not returned and given up, “steps might be taken to compel 


* Small Cause Court Refecenoe, No. 11648 of 1895. 
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its delivery.” The bargain with Hasandada fell off and no step, or legal 
proceedings, as threatened, having been taken, Jackaria Moosa continued 
in possession of the deed. Jackaria must be, therefore, presumed to have 
a subsisting claim as an equitable mortgagee. 

“4. It is admitted that at the auction-sale which subsequently took 
place on the 6th of March, 1894, no notice or information was given by 
the defendants or their auctioneer of the claim that had been set up by 
Jackaria Moosa. Nor was plaintiff aware of the claim till some time, in 
response to a hattaki beaten as usual, Jackaria Moosa again sent a notice 
of liis claim through his solicitors to the municipal assessor. That claim was 
brought to the notice of the defendants, but they took no steps whatever, 
and simply relied on the correspondence that had previously passed, 

“ 5. Under s. 55 of the Transfer of Property Act I was of opinion that 
the expression ‘material defect in the property’ included ' material defect 
in title,’ and that under the last clause of the same section the omission 
to disclose any material defect in title was fraudulent, I held that any 
omission, i.e„ concealment or suppression of a material fact affecting the 
title made from mere inadvertence or even from accident, should be 
treated as fraudulent under s. 55, as that section did not require any 
active concealment of a fact as provided for by s. 17 of the Contract Act. 
I was of opinion that all omissions to disclose a material defect, whether 
through carelessness or design, were to be considered fraudulent so as to 
avoid the contract at the option of the purchaser (see Pollock on Traud, 
p. 98). The value of the premises being Bs. 2,900, and the alleged 
claim of Jackaria Moosa having been over Bs, 500, the disclosure of the 
claim made by him, if made at the time of the auction-sale, might have 
induced the purchaser to avoid the contract on account of the alleged 
incumbrance and apprehended litigation ; or it might probably have 
persuaded him to offer a lower value. On the authority oiPeareeMokuny. 
[525].16doof Sobhan (1) I held that the neglect on the part of the defendants 
to disclose the fact of the claim of Jackaria Moosa was a fraudulent 
concealment, and vitiated the contract. I may be permitted to say I also 
relied on Waddell v. Wolfe (2) ; Mostyn v. The West Mostyn Gcal, <&c.. 
Company (3); Nottingham Patent Brick and Tile Company v. Butler (4); 
and on Gajapathi v. Alagia (5) and Morgan v. The Government of 
Haidarabad (6). I gave verdict for plaintiff for Bs. 584-8, &c. 

“ 6. As the defendants’ solicitor has proposed questions (iv) and (v), 
it is necessary to state that during his life-time the testator Bayabhai bad 
filed a suit, No. 170 of 1875, on the said mortgage in the High Court, 
and under a decree obtained therein the premises in question were sold, 
and Dayabhai purchased the same with leave of the Court and obtained a 
certificate of sale dated the 2Qd August, 1887. Amongst the documents 
of title now in the possession of the defendants, the said mortgage- 
deed of the 4th January, 1871, has been missing, and it is now in the 
possession of Jackaria Moosa. No evidence whatever was given by the 
defendants to show that Jackaria Moosa was aware of the existence of 
the High Court suit, or of the decree, or of the subsequent purchase of 
the property under the said certificate of sale by the testator Dayabhai. 
Nor was the point raised by question (v) argued and pressed as therein 
suggested. 


(1) 7 W.R. 258. (2) L.R. 9 Q.B. 616, (3) 1 O.P.D. 145. 

(4) 16 Q.B.D. 778. (5) 9 M. 89. (6) 11 M. 419. 
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“ 7. Ab the request of the defeodauts’ solicitor, 1 beg respectfully to 
submit the followiog questioas for the opinion of their Lordships : — 

“ (i) Whether under the circumstances of the case the alleged 
claim of Jackaria Moosa amounts to a ‘material defect in the property’ in 
terms of s. 55 of the Transfer of Property Act ? 

“ (ii) Whether, having regard to the conditions of sale (Ex. D), the 
defendants were bound to remove the claim put forward by the said 
Jackaria Moosa ? 

“ (iii) Whether the defendants were bound to disclose to the plaintiff 
before the auction-sale the claim made by the said £526] Jackaria Moosa, 
and whether by the reason of the non-disclosure of the said claim, the 
plaintiff is entitled to rescind the contract and claim his deposit with 
interest and costs ? 

“ (iv) Whether the deed dated 4bh January, 1871, which is in the 
possession of Jackaria Moosa is a document by the deposit of which an 
equitable mortgage of the property could be created, having regard to the 
fact that a decree in the High Court suit No. 170 of 1875 was passed 
upon the said mortgage and a certificate of sale issued to the said Daya- 
bhai on bis purchasing the said property under the said decree? 

“ (v) Whether, haviog regard to the said decree and certificate, the 
said mortgage is extinguished so as to cease to be a document of title to 
the property by the deposit of which an encumbrance could be created ? 

The following were the conditions of sale under which the property in 
question was sold : — 

" The highest bidder shall be declared to be the purchaser, and it any 
dispute shall arise between two or more bidders the property shall be 
immediately put up again at the last preceding bidding and re-sold. 

“ 2. The purchaser shall pay immediately into the hands of the 
auctioneer a deposit of Rs. 25 per cent, in part payment of the purchase- 
money and sign an agreement for payment of the remainder to the vendors 
or their solicitor within one month from the day of the date of the sale. 
If from any cause whatever the purchase shall not be completed within 
the aforesaid time, the purchaser shall pay to the vendors interest at the 
rate of 12 per cent, per annum on the remainder of tbe purchase-money 
from the date of sale until the purchase shall be completed. This condition 
is to be without prejudice to tbe seventh condition. 

“3. The purchaser shall prepare a conveyance of tbe property pur- 
chased by him at his own expense, tbe same to be approved of by the 
vendors, and on payment of the remainder of the purchase-money the same 
when tendered shall be executed by tbe vendors. 

4. The vendors shall as trustees of the estate of the late Dayabbai 
Tribhovandas and will give su3h title only as they have. The purchaser 
shall not raise any objection to their title or make any requisition thereon, 
but shall accept such title as they have or can give. 

“ 6. The description of the property as contained in the particulars 
is believed to be correct, but if any error or mis-statement or omission in 
the particulars be discovered, tbe same shall not annul tbe sale, nor 
shall any compensation be allowed by the vendors to the purchaser in 
respect thereof. 

“ 6. If the purchaser shail neglect or fail to comply with the above 
conditions or any one of them tbe deposit money shall be forfeited and 
the vendors shall be at liberty [527] to re-sell tbe said property by public 
Auction withoab previously tendering any conveyance to the purchaser, 
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and the deficiency in the amount of the purchase-money, if any, together, 
with all charges attending the re sale shall be made good by the purchaser 
at the re-sale and be recoverable by the vendors, and for liquidated 
damages. 

“ 7. The vendors will give possession of the property to the pur- 
chaser on his paying the full purchase- money and tendering a proper 
conveyance to the vendors for execution. 

“ 8. The vendors as aforesaid are the trustees of the estate of the 
late Dayabhai Tribhovandas, and they will nob enter into any covenant 
other than usually necessary to be inserted in the conveyance. 

" 9. The purchaser shall besides the expenses of the preparation 
and execution of the conveyance bear the stamp fees and expenses of 
registration and all other costs of and incidental to the completion of 
the purchase and the transfer of the property to bis name in the book of 
the Fazendar and Municipality of Bombay.” 

After the sale the plaintiff signed the following document : — 

I, Haji Essa Sulleman of Bombay, hereby acknowledge that on 
sale by auction this 6th day of March, 1894, of the property mentioned 
in the foregoing particulars, I was the highest bidder for and was declared 
the purchaser thereof, subject to the foregoing conditions of sale, at the 
price of Es. 2,900 only, and that I have paid the sum of Bs. 500 only 
deposit and in part payment of the said purchase-money to Mr. Bomanji 
Dossabboy, the auctioneer, and I hereby agree to pay the remainder of the 
said purchase-money and complete the said purchase according to the 
foregoing condibionsi 

" (Signed) Abdulla Haji 
for Haji Essa Sulleman. 

“ Witness : “ If there is any claim in connection 

“ Tulsidas Jakisondas." with this house, then the same is 

to be cleared by the seller at his 
own expense. 

Lotundes, for defendants. — The questions are (1) Is the plaintiff as 
purchaser entitled to rescind his contract of purchase. because of concealment 
of a material defect in the property ? (2) Can he rescind on the ground that 
the defendants have not declared the property of Jackaria’s claim ? We 
contend he is not entitled to rescind. We say s. 55 of the Transfer of Pro- 
perty Act (IV of 1882) does not apply to this case. The section does not 
include defects of title. Dixon v. Muchleston (1); Transfer of Property Act 
(IV of 1882), s. 108 : Specific Relief Act, I of 1877, s. 18, els. (c) and (d) 
and s. 22. 

Even if it is a defect, it is not a material defect. The mortgage-deed 
is not a document of title — Transfer of Property Act [528] (IV of 
1882), s. 59; Dart’s Vendors and Purchasers (6th Ed.), p. 1233. The 
contract will only he rescinded if the defect is material, t.a., when the 
purchaser does not get the thing he contracted for — Mostyn v. The West 
Mostyn Coal, dc., Company (2) ; Nottingham Patent Bricky do., Company 
v. Butler (3) ; Gajapathi v. Alagia (4) ; Morgan v. The Government of 
Haidarabad (5) ; Waddell v. Wolfe (6). 

Scott, for plaintiff. — We contend that this is a material defect in the 
property within s.55 of the Transfer of Property Act (IV of 1882) — Pearee 


(1) L.R. 8 Oh. 155. (2) 1 O.P.D. U5. (3) 16 Q.B.D. 778. 

(4) 9 M, 89. (6) 11 M. 419. (6) L.R. 9 Q.B, 515. 
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Mokun V. Abdool Sobhan (l). The plaiotiff knew of the claim and did not 
disclose it — Contract Act (IX of 1872), s. 17. It was a claim which was 
likely to produce litigation. The deposit of the mortgagO'deed would be 
an equitable mortgage — Russell v. Russell (2) ; Venkatachella v. Pan Jana- 
dien (3) ; Ex-parte Chippendale (4) ; Ex parte Arkwright (5) ; Roberts v. 

Croft (6) ; Dixon v. Muckleston (7). 

JUDGMENT. 

B. T7ABJI, J. — This is a reference to the High Court ucder s 69 of 
the Small Cause Court Act (XV of 1882) by the learned Second Judge, 20 B. 522,*- 
Mr. Rustomji Merwaoji Patel. The first quesbiou we have to answer is chitty’a 
whether, under the circumstances stated in the case submitted to us, the §_ c. R* 
alleged claim of Jackaria Moosa amounts to a “ material defect in the 46 O. ' 
property " within the meaoiog of s. 55 of the Transfer of Property Act 
(IV of 1882). This question sub-divides itself into two questions : — 

(а) Whether the expression ’* defect in the property ” includes defects 
not in the estate itself, but in the title to such estate, and 

(б) Whether if so, the alleged defect in this case, namely, the 
existence of the mortgage-deed dated 4th January, 1871, and its alleged 
deposit with the said Jackaria Moosa by way of an equitable mortgage 
for Es. 500 is “ material” within the meaning of the same section. 

C629] The learned Second Judge has held that a defect in the pro- 
perty includes a defect in title under s. 55. and although this construcHon 
. was nob pressed upon us by Mr. Scott, who argued the case on behalf of 
tbe plaintiff before us, we still think it our duty to consider and decide 
the question as it has been specifically pub to us by the learned Judge. 

Although at first sight it seams somewhat straining the meaning of 
the words “ defects in the property ” to hold that they include defects in 
the title to the property, yet. after a careful consideration of the whole 
of a. 55 and other sections of the Act bearing on tbe question, we have 
come to tbe couolusion that the construction put upon the words by the 
learned Second Judge is correct. 

Mr, Justice Shephard and Mr. Brown in their learned Oommentary 
upon the Transfer of Property Act, p. 145. say : “ There may bo some 
doubt whether defects not in the estate itself, but iu the title, are 
intended to come within the clause, — whether tbe duty, imposed on the 
vendor, relates to matters other than those of the class referred to in s, 108. 

It is apprehended, however, that the term is not to bo so restricted, and 
that an omission to disclose flaws in the title or incumbrances, which 
the purchaser has no apparent means of discovering, might equally be 
fraudulent under thesecbioo. In England, positive fraud is nob necessary 
to entitle a purchaser to relief; it is enough if be proves concealment, on the 
seller’s part, of a material defect in tbe title. And it is not competent to 
a vendor failing to disclose such a defect to put forward conditions of 
sale which are to force bad title upon his purchaser.” 

We consider that the above statement of the law is borne out by tbe 
English authorities. 

Id Sugden’s Law of Vendor and Purchaser, (14th Ed.), p. 5, tbe doctrine 
is broadly stated in these terms : The same rule applies to incumbrances 
and defects in tbe title to aa estate as to defects in tbe estate itself. The 


(1) 7 W.R. 266. (2» White end Tudot’a Iieadiog Cases (6th Ed.,) Vol. I, p, 773. 

(5) 4 M. 913. (4) 2 Montague Ayrton, 299. (6) 3 Mont. D and DeG. 129. 

(6) 2 DeG. and J. 1. (7) L.R. 6 Oh. 156. 
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vendor is bound to deliver to the purchaser the instrument by which the in- 
cumbrances were created, or on which the defects arise, or to acquaint him 
with the facts if they do not appear on the title deeds. If a seller knows 
[530] and conceals a fact material to the title, relief cannot be refused to 

the purchaser.” 

Again in Dart, p. 105, we find it laid down : As to incumbrances and 
defects in title — a vendor, so far as his prima facie liability in this respect 
is not negatived or restricted by the terms of the contract, must produce 
to the purchaser all such documents of title in bis possession or power as 
are necessary, and must inform him of all material facts not apparent 
thereon.” 

In Mostyji v. West Mostyn Goal and Iron Company (1) Mr. Justice 
Brett says : “ Now although there is a statement that plaintiff knew and 
defendants did not and could not know of the want of title to part of the 
demised premises, and that such a want of title was in respect of a part 
material to the enjoyment of the rest, still there is no allegation of any- 
thing amounting to fraud on the part of the plaintiff. The question is 
whether a Court of Equity would, if a bill had been filed containing a 
statement of these facts, set aside the lease. If so, then there is a 
good prima facie answer to the action. I think the passage from 
Sugdon's Vendor and Purchaser, (14th Ed.), p. 246, and the ease of 
Edwards v. McLeay (2) are authorities to show that equity in such a case 
as this will set aside the transaction. Jn Edwards v. McLeay the 

Master of the Rolls (Sit William Grant) says : “ Whether it would be a 
fraud to offer as good a title which the vendor knows to be defective in 
point of law, it is not necessary to determine, but if be knows of and 
conceals a fact material to the validity of the title, I am not aware of any 
principle on which relief can be refused to the purchaser. 

Again Archibald. J., at p. 153 said: “Where there has been con- 
cealment of a material fact, though it may not amount to affirmative 
fraud and though there has been no eviction, a Court of Equity will set 
aside tbe lease.” 

In Nottingham Patent Brick and Tile Company v. Butler (3), Lord 
Esher, M.R., said : “ It seems to me an astounding proposition that a vendor 
can by means of such conditions of sale force upon a purchaser a defective 
title, even though ha (the vendor) know the defect. Now, that Butler 
did know of the defect seems [531] to have been assumed by Wills, J. ; if 
you treat him as dealing himself with the purchasers he knew of tbe 
defect and if the conversation between his solicitor and tbe plaintiffs’ 
solicitor, at which be was present, amounted to nothing at all, then it 
comes to this that he, knowing the defect, by his agent put forth the 
condition of sale. If that is so, the case is absolutely within tbe 
authority of Haywood v. Mallalieu (4) as it seems to me. It is impossi- 
ble for a vendor, knowing of a defect in his title, either by himself or hie 
agent to put forward conditions of sale which are to force upon a 
purchaser a had title of which he knew, but which he did not disclose. A 
Court of Equity would not be of much use if it could not meet such 
a case as that, and it seems to me clear that a Court of Equity would 
never have enforced a contract under such circumstances.” 

Tbe case of Gajpathi v. Allagia (5) is an illustration of the same 
doctrine, as applied by the High Court of Madras in India. There a Hindu 


(1) 1 C.P.D. 151. (2) G. Coo. 308 ; 2 Sw. 287. (3) 16 Q.B.3D. 786. 

(4) 26 Oh. D. 367. (6) 9 M. 89. 
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had executed a eale-deed of a house in the Mofussil. The deed contained 
no covenant for title. The purchaser having been evicted from a 
portion of the house under a decree, of which the vendor was aware at 
the time of the sale, sued the vendor for damages. The Munsiff decreed 
the claim on the ground that the vendor had fraudulently concealed the 
existence of the decree. On appeal the District Judge reversed this 
decree, holding that as the purchaser bad not insisted on a covenant of 
title, he must be held to have accepted all risks. It was, however, held 
by Hutchins and Parker, JJ., that, if there had been fraudulent conceal- 
ment as alleged, the purchaser was entitled to damages. At p. 91 the 
learned Judges say that it appears to us that if the respondent did 
conceal from the appellant the existence of the decree for partition, he 
was guilty of fraudulent concealment and is bound to refund the purchase- 
money. In the absence of positive law, we are bound in this country to 
apply the principles of good conscience and equity * * . Even 

under English law the vendee is bound to make compensation for a 
fraudulent concealment of a defect in the title or of any incumbrance 

Although a purchaser cannot ordinarily obtain relief 

against a vendor for any incumbrance or defect in the title to [532] 
which his covenants do not extend, an exception is made to this rule 
in the case of a vendor, or his agent suppressing an incumbrance or a 
defect in the title. ..Even though the purchase-money has been paid and 
the conveyance executed by all the parties, yet if the defsct do not appear 
on the face of the title deeds, and the vendor was aware of the defect, and 
concealed id from the purchaser, he is in every such case guilty of fraud 
and the purchaser may either bring an action on the case or die his bill 
in equity for relief.” 

Again in Penree Mohun Soor v. Ahdool Sobhan (1) it was held by Trevor 
and Glover, JJ., that where a vendor knowing that he had no right or title 
to property or being cognizant of the existence of incumbrances or of latent 
defects materially lowering its value, sold it, and neglected to disclose such 
defects to the purchaser, there was a fraudulent concealment vitiating 

the contract. 

Again under the Specidc Relief Act (1 of 1877), ss. 17 and 18, a 
contract of selling or letting is declared not to he enforceable in favour 
of a vendor or lessor who knowing himself to have no title to the 
property has contracted to sell or let the same ; and in cl. id), a. 18, it 
is laid down that “ where the vendor or lessor sues for specific 
performance of contract, and the suit is dismissed on the ground of bis 
imperfect title, the defendant has a right to return of his deposit with 
interest and costs.” 

Further, it is to be observed that in s. 108 of the Transfer of Property 
Act (IV of 1882) the duty of the lessor is confined to disclosing the defects 
*‘in the property with reference to its intended use,” which latter words 
are obviously inserted to exclude defects in the title of the lessor being 
disclosed to the lessee. 

Moreover, cl. 5 of h. 55 of the Transfer of Property Act, which deals 
with the corresponding duty of the buyer, in express words caste upon 
bim the duty of disclosing to the seller " any fact as to the nature or 
extent of the seller's interest in the property of which the buyer is aware, 
but of which be has reason to believe that the seller is not aware and 
which materially increases the value of such interest.” It is difficult 
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to believe that the Legislature would have cast upon the buyer the 
[633] duty of coramunicating facts relating to the seller's title vyithout 
casting a similar duty upon the seller himself. 

On the whole we believe that el, 1 (a) of s. 55 casts upon the seller 
the duty of disclosing to the buyer all defects whether in the title or in 
the estate it>olf, while cl. 5 ia) casts upon the buyer only the duty of 
communicating facts relating to the nature and extent of the seller's 
interest, and not relating to the property itself. 

For the reasons above given, therefore, we are of opinion that the 
words “ defects in the property ” include defects in the title. 

The next question is whether the alleged claim of Jackaria Moosa is 
a “ material defect,” the non-disclosure of which vitiates the whole con- 
tract. We are of opinion that under the circumstances of the case the alleged 
claim does not constitute a material defect, as, even if well founded, it is a 
defect which the vendor could readily remove and the conditions of sale 
bind him to do .so. and it bears only a small proportion bo the purchase- 
money, out of which it can be cleared by the purchaser himself. 

The second question is whether, having regard to the condition of 
sale, the defendants were bound to remove the claim pub forward by the 
said Jackaria Moosa. We answer this question in the affirmative. The 
defendants were bound to remove the claim if requested so bo do by the 
plaintiff, and if they refused, the plaintiff was entitled to rescind. 

The third question is whether the defendants were bound to disclose 
to the plaintiff, before the auction-sale, the claim made by the said Jacka- 
ria Moosa, and whether by reason of the non-disclosure of such claim 
the plaintiff* is entitled to rescind the contract and claim his deposit with 
interest and costs. 

We have already answered this question so far as s. 55 of the Trans- 
fer of Property Act is concerned. As regards the Indian Contract Act, the 
answer depends upon the iufei'ence to be drawn from the facts. If the 
non-disclosure amounts to fraud within the meaning of s. 17. Indian Con- 
tract Act, the plaintiff would be entitled to rescind the contract under 
s. 19 of that Act. Under the circumstances of this case, however, we do not 
[534] think that such fraud can be inferred as a conclusion of law, and 
we, therefore, answer this question in the negative. 

The fourth question is whether the mortgage-deed, dated 4th January, 
1871, which is in the possession of Jackaria Moosa, is a document by the 
deposit of which an equitable mortgage of the property could be created 
having regard to the fact that a decree in High Court Suit No. 170 of 
1875 was passed upon the said mortgage and a cerfciffcate of sale issued 
to the said Dayabhai on his purchasing the said property under the said 
decree. 

The answer bo this question depends upon whether or not the alleged 
deposit was made before the decree. If it was, the deposit would effect, 
of course, an equitable mortgage ; and, even if made after the decree, it 
would be effectual if the deposit were made without informing the 
intended equitable mortgagee of the decree. 

The fifth question is whether, having regard to the said decree and 
certificate, the said mortgage is extinguished so as to cease to be a 
document of title by the deposit of which an incumbrance could be created. 
Our observations on the fourth question sufficiently answer this question 
also. 

Attorneys for the plaintiff : — Messrs. Broton and Moir, 

Attorneys for the defendants: — Messrs. Edgelow and Gulahchand. 
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Before Mr. Justice Jardine and Mr. Justice Ranade. 


VaSUDEV Morbhat Kale {Original Plaintiff), Appellant v. 
KrishnaJZ BaLLaL GokhaLE and others {Original Defendants), 

Respondents.* [14th February, 1895.] 

jyfinor— Guardian— Act XX of 1864, s. ‘i— Decree to bind minors -Debts contracted for 
immoral and improper purposes— Burden of proof not shifUd by proof of immoral 
habits. 

In execution of a decree against the estate of Vishnu Bhikaji his estate was soM 
and it ultimately came into the hands of the plhintiff as purchaser, who sued for 
partition . It was contended that two of the defendants, parties to the suit in which 
the decree was passed, bring then minors were not properly represented by their 
[335] mother, Gangabai, also a party defendant to the sui". sbe not having 
obtained a certificate of administration under Act XX of lbC4, and that the 
decree did not, therefore, bind them, and also that the decree was in respect of 
debts contracted by Vishnu Bhik<ji for immoral and improper purposes. 

Held, that s. 2 of Act XX of 1864 did not apply, as though Gingabai had not 
obtained a certificate sbe did not claim charge of the estate. 

Vijkor V. Jtjibkai 11) and Jadow v. Chhagan (2). followed. 

Held, also that an issue having been raised and determined in the suit in which 
the decree was passed that Gangabai did represent the minors as guardian for the 
suit, and as the decree expressly named them as sued by Gangabai, their guardian, 
the ’minors were expressly made parties and were properly represented by 
Gangabai. 

Hari v, Narc.yan (3) and Bari Saran v. Bhubansswari (4), followed. 

Held. also, that proof of immoral habits in the debtor did not throw the onus 
on to the plaintiff and oblige him to prove that the debt was not incurred for 
an immoral orilhgal purpose. 

Chintam.anrav v. Koshinath (5), followed. 

[R.. 4 O.C. 277 (270) } 

Second appeal from the decision of J. FitzMaurice, Acliog District 
Judge of Ratnagiri, in appeals Nos. 332 and 333 of 1889. 

On aisfc August, 187G. one Vishnu Baliaji Joglekar obtained a money 
decree against the estate of one Vishnu Bhikaji Gokhale, deceased. In that 
suit the minor sons of the deceased (respondents Nos. 2 and 3) represented 
by their mother and guardian Gangabai {respondent No. 4) wore defendants, 
but Gangabai had nob at the date of the decree obtained a certificate of 

administration of the minors’ estate. 

In execution of that decree the estate of the deceased was sold at a 
Court-sale on 7th September 1877, and it ultimately came into the hands 
of the plaintiS as purchaser. He now sued for partition. 

The defendants contended that they were not bound by the decree in 
suit No. 105 of 1875, inasmuch aa their guardian Gangabai (respondent 
No. 4) bad not then obtained a certificate of administration. They also 
contended that that decree was passed for debts contracted by their father, 
Vishnu Bhikaji, for immoral purposes and not for the benefit of the family, 
[836] The Subordinate Judge of Bajapur awarded the plaintlfif’s 

claim. 

* Second Appeal Ho. 737 of 1891. 

m 9 B H O.R. SIO. (2) 6B. 806. (3) 12 B. 427. 

(4j 16 I.A. 196. (6) 14 B. 320, 
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On appeal the District Judge reversed the decree of the Court of first 
instance with costs in both the Courts on plaintiff. From this decision the 
plaintiff preferred this second appeal to the High Court. 

Setliir (with Narayan Vishnu Gokhale), for the appellant. 

Mavpherson (with Manekshak Jehanqirshah), for the respondents. 

JUDGMENT. 

Jardine, J. — The District Judge has held that the defendants Nos. 2 
and 3. who were minors at the time decree was passed in suit No. 105 
of 1875, are not bound by that decree, because they were not properly 
represented by their mother Gangabai (now defendant No. 4) who was a 
defendant in that suit. 

She had nob obtained a certificate, but as she did not claim charge of 
the estate, s. 2 of Act XX of 1864 did not apply — Vijkor v. Jijibhai (1) ; 
Jadow V, Chhagan (2). 

It appears also that although Gangabai in her written statement in 
suit No. 105 of 1875 disclaimed to represent or to be responsible for the 
minors, an issue was solemnly raised and determined at that trial that she 
did represent them as guardian for the suit. The decree expressly names 
them as sued by Gangabai, their guardian. It is thus clear that these 
minors being expressly made parties, the case is stronger against them 
than against the minors in cases where they have rot been made parties 
expressly but have been substantially parties represented virtually by 
guardian. Such are Hart v. Narayan (3), Natesayyan v. Narasimmayyar{4:) 
and Hari Satan v. Bhubaneswar i {5). In the last of these cases their 
Lordships of the Privy Council take notice that the suit in which the 
decree was obtained “ was substantially brought against the minor,” and 
that the trying Court had treated the mother as bis guardian. These 
authorities are sufficient, as argued by Mr. Setlur, to show that the 
District Judge is wrong in holding that the minors were nob represented in 
suit No. 105 of 1875. 

There is no finding that the debt incurred by the deceased father was 
for an immoral or illegal purpose. The onus of proving that [6373 
was not shifted on to the plaintiff by proof of immoral habits — Chinta-’ 
manrav v. Kasinath (6). 

For the above reasons the Court reverses the decree of the District 
Judge and restores that of the Subordinate Judge. In the District Court 
the respondents to bear their own costs, and the respondents with the 
exception of Dhakta bin Soma Shinda to bear those of the appellant. 
The respondents in this Court to bear the whole cost of this appeal. 


(1) 9 B.H.C.R. 310. (2) 5 B. 306. 

(4)13M. 480, (5) 15 I. A. 195 = 16 C. 40. 
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X.] BHANU TDKARAM SHET V. KASHINATH PANDSHET 20 Bom. 538 

20 B. 537. 

APPELLATE CIVIL. 

Before Mr. Justice BayUy, Acting Chief Justice, and Mr, Justice Parsons. 

Bhand Tukaram Shet and another {Original Plaintiffs), 
Appellants v. Kashinath Pandshet and others [OrigirM Defendants 

Nos. 1, 2 and 3), Bespondents.'^ [12th June. 1995.] 

Civil Procedure Code (Act XJV of 1882). s. B%-Practice-Procedure-Rigkt of action-- 
Swii hy plaintiff having no interest in subject-matter— Joinder of a party co-plaxnUff 
having interest. 

If a plaintiff at the time he brings hia suit has no interest in the eubjeot- 
mattec thereof, the joinder of a person as co-plaintifi who has an interest cannot 
alter the plaintiff’s position or confer on him any right of suit. 

TF 11 Ind. Ca3.223 ; R . 1 O.C. 10 (12) ; 3 O.C. 347 (349) ; Dlsappr.. 12 C.L J. 537 
(542)=8 Ind. Gas. 87 : D.. 25 B, 433 (463);7 O.C 193 (195).] 

Second appeal from the decision of T. Walker, Assistant Judge of 
Eatnagiri, reversing the decree of Rao Bahadur Naro Mahadeo Thosai, 

First Class Subordinate Judge of Ratuagiri. 

This action was originally instituted by plaintiff No. 1 praying for an 
account. He alleged that a certain shop at Ratnagiri belonged to him and 
his undivided cousin Dnyanoba. father of defendant No. 8 (Bhiku), till 
Dnyanoba’s death on the 4th March. 1886 : that defendant No. 1 was the 
gumasta of the shop and had managed it till Dnyanoba's death ; that 
defendant No. 2 was joined because he had obtained a certificate of 
administration of the estate of defendant No. 8 (Bhiku), who was a 
minor, and that defendant No. 3 had colluded to injure the interest of 
defendant No. 8 and the plaintiff. 

[838] At an early stage of the proceedings, on the application of 
plaintiff's pleader the names of defendants Nos. 4, 5 and 6 were struck off. 

Subsequently defendant No, 8 (Dnyanoba s son) consented to be 
joined as co-plaintiff on condition that any sum which might be awarded 
by the Court should be paid to him and not to the plaintiff who he alleged 

bad no right to the shop. 

The other defendants denied that plaintiff No. 1 had any right to 

6U0 

The Subordinate Judge found that defendant No. 8 bad been rightly 
made a co-plaintiff and that he and plaintiff No. 1 were undivided, and on 
taking accounts be hold the plaintiffs entitled to Rs. 4,410-4-4 with coats 
and interest at 9 per cent, per annum, and gave a decree against defendants 

Nos. 1, 2 and 3. . . ^ ^ 

Defendants Nos. 1 and 3 appealed and plaintiff No. 2 preferred cross 

objections under s. 561 of the Civil Procedure Code (Act XIV of 1882). 

The Judge found (1) that the plaintiff No. 1 had not shown that ha 
had a right to sue, (2) that the suit could not be brought in its present 
form, and (3) that it must be dismissed for multifariousness. He accord- 
ingly reversed the decree and dismissed the suit. His reasons are given 
in the following extracts from his judgmert : — 

“ The present suit was instituted by plaintiff No. 1 alone on the 2nd 
March, 1889. Plaintiff No. 2 was sued as defendant No. 8, and when he 
expressly denied that plaintiff No. 1 was a member of the family or bad 
any interest in the shop, it became evident that the suit could not in the 
first instance go on against the manager of the shop. Defendant No. 8 then 

* Second sppeal No. 661 of 1898. 
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1895 agreed to be joined as eo-piaintiff, and on fche 22Qd February, 1890, he was 
June 12 . added as such, doubUess under s. 32 of the Civil Procedure Code. 

He sbill adhered to his plea against plaintiff No. 1 and only consented to 
Appel- join if any decree that might ba passed were passed in his favour and no 
LATE money paid to plaintiff No. 1. I think it unfortunate that this addition 
Civil, was made. If plaintiff hid no right to sue in March, 1889, he could not 
— acquire one by adding a co-plaintiff (I. L. R., 6 Cal., 370). If he had a 
■ right to sue. that right bad to ba proved against defendant No. 8, and 
even now, when a decree has been obtained, it is manifest that satisfaction 
cannot be had till plaintiffs have settled their differences. The Subordi- 
nate .Judge has raise i an issue between plaintiffs, nob at their own request, 
but at the instance' of defendant No. 1, who is interested in denying 
plaintiff's title to sue. 

Thera are other objections which I may notice before disposing of 
the appeal. The plaint shows no disbiucb cause of action against defendants 
Nos. 1, 2 and 3, merely [539] alleging general collusion. It appears to 
have been treated at first as a suit for accounts in the Court below, 
but afterwards evidence was given to show that defendant No. 3 had 
committed what amounts to theft or misappropriation or criminal breach 
of trust with the other defendants in respect of about Rs. 4,000 worth of 
cloth. It is alleged that defendant No. 3 obtained this cloth from the 

shop to pay certain creditors with, and the rights and wrongs of this are 
to be discussed." 

The plaintiffs preferred a second appeal. 

2>Ianekshah /. Taleyarkhan, for the appellants (plaintiffs). 

Invcranty (with Ghanasham N. Nadkarni), for the respondents 
(defendants Nos. 1, 2 a'od 3), 

JUDGMENT. 

Parsons, J. — We deal at present only with the first point raised, 
namely, the right of the plaintiff No. 1 to bring this suit. There can, we 
think, ba no doubt that the plaintiff’s suit would be good only if at the time 
he brought it he had some proprietary interest in the shop, the accounts of 
which he wishes to have taken. If he had any such interest, then the 
]omdor of Bhiku, first as defendant No 8 and then as co-plaintiff, would 
correct the initial non-joinder and make the case complete as to parties. 

If, however, the plaintiff had no such interest, the joinder of a person 
who had an interest in the shop could have no effect upon the plaintiff and 
would confer on him no right of suit. See Sitbbaiyar v. Kristnaiyar (1) ; 
Chunder Goomar Boy v. Gocool Chunder (2). 

The Court of first instance found that the shop belonged nob only to 
the second plaintiff, but also to the first plaintiff as a joint member of an 
undivided Hindu family. The Assistant Judge raised the point directly 
in his 3rd issue, and indirectly in his 1st issue, and found on those issues; 
but he has nowhere discussed the question, and has given no reasons at 
all for his findings. He seems to think that the mere denial of the second 
^ainbiff was sufficient to show that plaintiff No. 1 had no right to sue. 
We are unable to accept his findings, and we remand this issue to the 
lower appellate Court for it to find upon on the evidence on the recordr— 

Had plaintiff, when he brought this suit, any interest in the shop in 
•question ? 

Two months' time allowed. 


(1) 1 M. 383. 
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X.] QUEEN EMPRESS V. WARUBAI 20 Bom. 541 

20. B. 540. 

[540] CRIMINAL REVISION. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


Queen-Empress v. Warubai. widow of Bead Pandu Gumre,’^ 

[12fch June, 1895.] 

Criminal Procedure Code (Act X of 1882), $. 42l~Judgment rejecting an appeal need not 
be in wrUing-~-Practice— Procedure, 

In rejecting an appeal under 9. 421 of the Cods of Criminal Prccadoce (Act X 

of 1882) the appellate Court is not bound to write a judgment. 

Ras Behari Das v. Balgopal (1), followed. 

[F., 25 M. 534 = 2 Weir 473; 36 A. 496 = 15 Cr.L.J. 512 = 24 Ind. Cas. 600 ; R., 4 Or. L. 

J. 284=U.B.R. (1906), 2nd Qr., Cr. P.C.. p. 49.] 

This wag an application by the accused (or the exercise of the High 
Court’s revisional jurisdiction under s. 439 of the Code of Criminal Proce- 
dure (Act X of 1882). 

The accused and three other women were convicted by A. H. Plunkett, 
Magistrate of the First Glass in the district of Poona, of possessing opium 
in excess of the quantity allowed by law, an offence under s. 9 of Act I of 
1878 (Opium Act) and the rules made under s. 5 of that Act, and were 
sentenced to various terms of imprisonment and fine. 

All the accused appealed from this decision to the Sessions Judge of 
Poona, who after sending for the papers rejected the appeals under s. 421 
of the Criminal Procedure Code (Act X of 1882). The following was the 
judgment recorded in the appeal : — 

" After reading the judgment on proceedings of the lower Court and 
hearing Mr. K. P. Gadgil, Barrister-at-law, on behalf of the appellant 
No. 1, the Court sees no ground for interfering with the conviction and 
sentence of tho lower Court. Appeals rejected under s. 421, Criminal 
Procedure Code.” 

The present accused now moved the High Court under its revisional 
jurisdiction for a reversal of the conviction and sentence, and contended 
{inter alia) that the Judge should have stated his reasons for upholding 
the conviction and have given bis opinions on all questions of fact in the 
case. 

Inverarity (with Ganpat Sadashiv Bao), for the accused. 

Rao Saheb Vasudev J. Kirtikar, Government Pleader, for the Crown. 

JUDGMENT. 

[641] JabDINB, j.— T he Court following Ras Behari Das v. Balgopal 
holds that the Sessions Judge, in rejecting the appeal under s. 421 of the 
Criminal Procedure Code (X of 1882* was not bound to write a judgment; 
and it dismisses the application made by Warubai, widow of Bhau 
Pandurang Gumre. 

Application dismissed. 


• Criminal Application (or Revision No. 102 of 1896. 

(1) 31 C. 92. 
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20 B. 541. 

APPELLATE CIVIL. 

Before Mr. Jutiice Bayley, Acting Chief Justice, and Mr. Justice Parsons. 


TukaRAM valad Naguram (Original Plaintiff), Decree-holder v. 

Kiiandu Valad Bhavani (Original Defendant), Judgment-debtor.'^ 

[I3th June, 1895.] 

Practice — Procidure^Civil Procedure Code (Act XIV of 1882), ss. 98, 248 and 647— 

Darkhaii for execution of decree — Notice to the judgment-debtor to show cause why 

decree should not be executed— Failure of bothparties to appear on the appoinUdday 

— Dismissal of darkhast. 

A darkhast for the execution of a decree can be dismissed when on its presen- 
tation a notice is issued to the judgment-debtor under s. 248 of the Civil Proce- 
dure Code (Act XIV of 1882), and neither party appears on the day on which it 
is made returnable. 

This was a reference by Rao Saheb K. S. Risvadkar, Second Class 
Subordinate Judge of Parner in tbe Ahmednagai* District, under s. 617 of 
the Civil Procedure Code (Act XIV of 1882). 

Plaintiff, Tukaram valad Naguram, having obtained a decree against 
Khandu valad Bhavani, presented a darkhast for its execution. The 
Subordinate Judge issued notice to the judgment-debtox*, under s. 248 of 
the Civil Procedure Code (Act XIV of 1882), requiring him to show cause 
why the decree should not be executed. The notice was made refcurnabla 
on the 12fch March, 1895. On that day neither party having appeared, the 
Subordinate Judge disposed of the darkhast and made a reference in the 
following terms ; — 

The practice hitherto followed was to dismiss it (darkhast) under 
ss. 98 and 647 of the Civil Procedure Code, no separate procedure having 
been laid down in the Code in the matter, on the understanding 
that tlie procedure applicable to [5421 suits was also applicable to 
darkhasts, which were proceedings in suit as laid down by s. 4* of Act VI 
of 1892. Bub it has been held by the High Court that there is nothing in 
the Code of Civil Procedure (Act XIV of 1882) as amended by Act VI of 
1892 whiclj authorizes a Court to apply to execution proceedings any of 
the procedure enacted in chap. VII of the Code to which the said s. 98 
belongs Hojrat Akramnissa Begam Y. Valiubiissa Begam, I.L.R., 18 
Bom., 429).” 

Tbe Subordinate J udge, therefore, being at a loss to know how to deal 
with the darkhast, and his order not bemg appealable, referred the 
following questions : — 

(1) Whether, relying as heretofore on ss. 98 and 647 of the Civil 
Procedure Code, I can dismiss the accompanying darkhast ? 

(2) If not, how the darkhast should be disposed of, or what procedure 
should be followed therein ? ” 

The opinion of the Subordinate Judge was on the first question in the 
affirmative, and he gave no opinion on the second question, having 
expressed his inability to do so. 

Dhondii P, Kirloskar {amicus curice) appeared for the judgnaent- 
creditor. 


* Civil Reference No. 9 of 1895. 
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Shivram V. BhandarJcar {amicus curia) appeared for the judgment- 1895 
debtor. June i3. 

ORDER. Appel- 

Bayley, Acting C. J.— Upon the facts stated in this reference we lath 
are of opinion that the Subordinate Judge can dismiss the darkhast. Civili. 

Order accordingly. 


20 B. S43. 

[543] CRIMINAL REVISION. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


Queen-Empress v. Nageshappa Pat.^ [17th June, 1895.] 

Criminal Procedure— Salt Act XII of Limitation prescribed for charging with 

off.nce—Fratid in concealing date of offence — Limitation Act {XV of 1877), s.l8, not 
applicable to criminal proceedings — Revisional jurisdiction of Sigh Court— Potver to 
interfere with interlocutory orders of Subordinate Courts. 

The High Court cita interfere with an interlocutory order passed by a 
Magistrate. 

Abdool Kadir Khan v. The Magistrate of Purneah (1) and Chandi Pershad 7 . 
Abdur Rahman (2), followed. 

The provisions of s. 18 of the Limitation Act of 1677 do not apply to criminal 
cases, and the peremptory terms of 6. 11 (3) of the Indian Salt Aot (XH of 1882) 
are not afiected by that section. 

rp, 3 Cr.L J. 23*3 L.B.R. 109 (110) ; 11 Cr. L.J. 387«6 Ind. Cas. 624 = 17 P.W.R. 

’ 1910 (Cr.); 11 Cr.L J. 388 = 6 Ind. Cas. 626=18 P.W.R. 1910 (Cr.) ; 130 P.L.R. 

1901 ; R., 12 Cr.L.J. 50—8 Ind, Cas. 1161 = 33 P-R. 1910 tCr.) = 57 P.L.R. 1911 ; 
21 T.L.R. 85 i91).3 

On the 13th December, 1894, the accused was charged by the Customs 
authorities before the Second Class Magistrate of Kbaoapur in the 
Belgaum District with having 00 the 29iih December, 1893, and the 2nd 
January, 1894, clandestinely removed salt without paying the customs 

duty. 

The accused pleaded that the complaint having been made more than 
six months after the date of the offence by s. 11 of the General Salt Act 
XII of 1882 ought nob to be admitted. 

The Magistrate overruled this plea and held that the complaint was 

in time observing: — 

“ 1 hold that the case is nob barred by the provisions of s. 11, if it be 
proved that there has beau a fraud by which the prosecution were kept 
in ignorance of the occurrence of the alleged offence,” 

Summonses were directed to be issued and a day appointed for the 
hearing. The accused applied to the High Court in its revisional 
jurisdiction to reverse this order of the Magistrate. 

* Criminal Applioation for Revision No. 91 of 1895. 

(1) 20 W.R. Cri. 23. (2) 22 0. 181. 

(3) SeotioQ 11 of Aot XII of 1682. — A charge of an oSezice under s. 9 or under b. 11 
of the Indian Quetome Act, 1875, shall not be entertained except on the complaint of 
an Assistant Commissioner or other Salt- Revenue OGHcer not inferior in rank to a 8ub- 
Inspector, and no saoh complaint shall be admitted unless it is preferred within six 
months after the commission of the ofience to which it refers. 

All Buoh offences shall be tried by a Msgietrate exercising powers not less than 
(hose of a Magistrate of the Second Class. 
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1896 [544] Ganpatrao Shivram Mulgaokar, for the accused. — The order 

June 17. against which this application is made was, no doubt, an interlocutory. 

order, but tbe High Court may nevertheless interfere in its rovisional 

Criminal jurisdiction — Chandi Per shad v. Abdur Rahman (1). 

Eevision. The charge was made too late — s. 11 of Act XII of 1882. The 
20 B~533 ^Jagistrate has applied the rules laid down in s. 18 of tbe Limitation Act 

(XV of 1877), but those rules are not applicable to a criminal charge: see 
s. 6 of the Limitation Act and see also Queen-Empress v. Ajudhia Singh (2). 

Rao Saheb Vasudev J. Kirtikar, Government Pleader, for the 
Crown. — This case is still pending in the Magistrate’s Court, and this 
Court cannot interfere at this stage of the proceedings. Section 439 of 
the Criminal Procedure Code (Act X of 1882) is not applicable to inter- 
locutory orders, 

The next question is whether the present prosecution is under Act 
XII of 1882, which, no doubt, provides in s. 11 the period within which 
a prosecution under the Act should be commenced. Tbe complaint in 
this case does not allege that the prosecution is under that Act. If this 
be a case under the Bombay Salt Act TI of 1890, the objection on the 
score of limitation fails. Even if Act XII of 1882 were held applicable to 
tbe present case, there being a finding that fraud was used in keeping the 
prosecution in ignorance of the offence committed, limitation would run 
only from the time of the discovery of the olTence. The rules in the 
Limitation Act on this point apply to criminal cases : see Guracharya v. 
The President of the Belgaum Toxon Muxiicipahties (3). Tbe English law 
also recognizes this principle. See Brutton v. Vestry of St. George’s 
Hanover Square (4). 

JUDGMENT. 

Jardine, J. — This being on© of the rare instances of interference in 
revision with an interlocutory order, we confine our decision to the naked 
point of law argued. We are of opinion that a complaint of a criminal 
offence is not a suit or application within the meaning of s, 18 of the 
Limitation Act of 1877 ; and that tbe peremptory terms of s. 11 of Act XII 
of 1882 [545] are not affected by that section. We return the case to 
the trying Magistrate for disposal according to law. 

Ranade, j. — This is an application for revision of an order passed in 
an interlocutory stage of an enquiry into a complaint made in respect of 
an offence under the Salt Act. The complaint was made more than six 
months after the alleged offence was committed, and the accused raised 
the defence that the prosecution was barred under s. 11 of the General 
Salt Act XII of 1882, which laid down a period of six months 
within which all prosecutions under that Act should be instituted. The 
Magistrate overruled this plea, and held that the complaint was in time, 
as limitation only commenced to run from the time when the fraud was 
discovered and became known to the complainant, which was within 
six months previous to the complaint. The applicant before us contends 
that the Magistrate was in error in importing the general law of limitation 
into the consideration of a special law. As the point was one of some 
importance, we directed that notice should be issued to the District Magis- 
trate with a view that he might instruct tbe Government Pleader to appear 
and support the order of tbe Magistrate. A preliminary objection was 


(1) 22 C. 131. (2) 10 A. 350. (3) 8 B. 529. (4) L.R, 13 Eq. 339. 
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raised by the Governmeofe Pleader that as the proceedings before fche 
Magistrate were still pending, this Court could nob interfere with an order 
passed by the Magistrate in an interlocutory stage. The words used in 
8. 435, Criminal Procedure Code, are, however, very general, and empower 
the High Court to send for the record of a case not only when it wishes to 
satisfy itself about the correctness of any finding, sentence or order, bub 
also as to the regularity oi any proceedings in Subordinate Courts. In 
Abdool Kadir Khan v. The Magistrate of Purneah (1) the High Court of 
Calcutta expressly ruled that it had jurisdiction to revise interlocutory 
orders. This power was again exercised by the same Court in respect of 
an illegal municipal prosecution — Ghandi Pershad v. Abdur Rahman (2). 
We follow these decisions and overrule this prelimiuary objection urged by 
the Government Pleader. As regards the principal question, how far 
the general provisions of the Limitation Act (XV of 1877) [546] can 
be imported so as to extend the scope of the provision of a special law like 
the Salt Act, we feel satisfied that the view taken by the trying Magistrate 
is not correct. The only authority in our reports relied upon appears to 
be the decision of this Court in Guracharya v. The President of the Belgaum 
Town Municipality (3) ; but it is not in point, as ib related to a civil suit, 
and nob to a criminal prosecution. Section 6 of Act XV of 1877 expressly • 
relates to periods of limitation laid down for suits, appeals, or applications, 
and this last word has been interpreted in this place, as also in art. 178, 
as referring only to civil applications — Vithal Janardkan v. Vithojirao 
Putlajirao (4) ; Kylasa Goundan v. Ramasami Ayyar (5) ; In the matter 
of the petition of Ishan Chunder Roy (6). The same interpretation 
must be placed on the word “ application ” in s. 18 of Act XV of 1877. 
The decisions wbiob, therefore, relate to civil proceedings can have 
no application in the present case. In regard to these decisions them- 
selves, it may be noted that they are not altogether in accord, but 
certain general principles may be gathered from them which have no bear- 
ing on criminal prosecutions. It appears, for instance, that under the older 
Acts XIV of 1859 and IX of 1871, the provisions of those general laws 
were held not to affect special or local laws — Puran Chunder Ghose v. 
Mutiy Lall (7) ; SyedMohidin v. Hussen Saheb (8). Since Act XV of 1877 
was passed, this restriction is confined only to the particular period fixed 
by local or special laws ; and the general provisions are held to apply to 
suits, &o., under local laws — Guracharya v. The President of the Belgaum 
Town Municipality (3) ; KuUayappa v. Lakshmipathi (9) ; Nijabutoolla 
and others v. Wazir Ali (10); Erajabi v. Mayan (11) ; Kketter Mohun v. 
Dinabashy (12) ; Behari Loll Mookerji v. Mungolnath Mookerji (13) ; Golap 
Ohand v. Krishto Chunder (14). Moreover, when a statute is complete by 
itself (such as the Begistration Act or Bengal Bent Law) the general law of 
[847] limitation may not be read along with it, or be incorporated with 
it — Veeramma v. Abbiah (15) ; Nagendro Nath v. Mathura Mohun (16), 
None of these principles have any relation to criminal proceedings. The 
principles on which rules of limitation are framed have no natural 
application to prosecutions which are, in theory,at least, instituted by the 
Grown. The general law of limitation and its schedules are chiefly 
intended for civil matters. Of course for the greater protection of 


(1) 20 W.B. Or!. 29. 
(6) 4 M. 172. 

(9) 12 M. 467. 

(18) 6 C. 110. 


f2) 22 0. 181, 
(6) 6 0. 707. 
(10)8 0.910. 

(14) 6 0. 814. 
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(8) 8 B. 629. 
(7) 4 0. 60. 
(11) 9 M. 118. 
(16) 16 M. 99. 


(4) 6 B. 686. 

(8) 6 M.H.O. B. 44. 
(12) 10 0. 266. 

(16) le 0. 368, 
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GriminaIi 
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20 B. 843. 
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1895 subjects certain periods are laid down in special laws for prosecutions to 
June 17. be instituted under them ; but these special periods are not those which 

are contemplated by parts 2 and 3 of the general law. The Allahabad 
Criminal High Court has expressly ruled that rules of limitation are foreign to the 
Bevision, administration of criminal justice, and that it is only by express statutory 
20 B~533 Provisions that such rules can be made applicable to criminal proceedinga 
■ ■ — Queen-Empress v. Ajudhia Singh (l). This ruling was passed in respect 

of the six months’ limitation laid down in s. 195 of the Criminal Procedure 
Code for sanctions to prosecute. The same reason applies to the provision 
of the Salt Act with which we are more immediately concerned. 

Holding these views, we feel satisfied that the Magistrate was in 
error in deciding that the prosecution in this case, being admittedly 
instituted more than six months after the alleged offence, was not barred 
by 8. 11 of Act XII of 1882, 

We expressly limit our decision to the particular question of law 
raised before us. If the complainant can proceed under any other local 
or general law, this order will not interfere with bis liberty of action. 

Gase returned to the trying Magistrate 
for disposal according to law. 


20 B. 548. 

[548] APPELLATE CIVIL. 

Before Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice Parsons. 

Harising Devisingrao (Original Applicant), Appellant v. 
Bhausing bin Balvantrao (Original Opponent), Respondent.*' 

[18th June, 1895.] 

Begulaiion Vlll of \S21, s, i— Certificate of heirship based on adoption — Regular suW 
to prove adoption — Adoption — Application for certificate of htirship. 

H applied under Reg. VIII oI 1827 to a District Judge lot a certifioate of 
beirship to a deceased D, under a registered deed of adoption by his widow execu- 
ted nearly fifty years after D.’s death. The opponent claimed to be the beie, 
and denied the legality of the adoption. The Distciot Judge referred the appli- 
cant to a regular suit to establish the validity of his adoption. 

Beld, ia appeal, that the District Judge was bound to investigate the case, 
following the procedure laid down in s. 4 of Reg. VIII of 18i7, and had no 
authority to dismiss the application and refer the applicant to a regular suit to 
establish the validity of the adoption. . 

Appeal against the decision of A. H. Unwin, District Judge of Nasiki 
in the matter of an application for heirship under Reg. VIII of 1827. 

On the 2nd September, 1865, Bhausing (the respondent) obtained a 
certificate of heirship to his uncle Devisingrao), who had died twenty- 
three years previously, viz., on 26th November, 1842. 

On the 6th July, 1889, Krishnabai, the widow of Devisingrao, adopt- 
ed Harising (appellant), and in the year 1894 Harising applied for a cer- 
tificate of heirship to Devisingrao, alleging that he was his legal heir. He 
further prayed that the certificate of heirship granted to Bhausing' in the 
year 1865 might be cancelled. 

The opponent Bhausing denied that the applicant had bean legally 
adopted, and alleged that be himself was Devisingrao's heir. 

• Appeal No. 28 of 1895. 

(1) 10 A. S60. 
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The Judge dismissed tbe application' with the following observa- 
tions : — 

Nearly Jialf a century hiving elapsed upDn Davising'a death before 
his widow Krishnabai thought proper to adopt, applicant is referred to a 
regular suit to establish the validity of the adoption. The question is 
not one to be settled in a miscellaneous proceeding on a mere S-anna 
stamped petition. ” 

CS493 Tbe applicant preferred an apoeal. 

Manehshah J, Taleyarkhan, for the appellant (applicant) : — Our 
application should not have been dismissed without any inquiry. A 
widow is not bound bo adopt till she chooses to do so. Under ss. 3 and 
4 of Reg, Vlllof 1827 tbe Judge could not dismiss our application without 
inquiry. 

There was no appearance for the opponent. 

ORDER OF REMAND. 

Parsons, J. — The District Judge had no authority to dismiss the 
application with costs and refer the applicant bo a regular suit to establish 
the validity of the .adoption. He was bound to investigate the case, 
following the procedure laid down in s, 4 of Reg. VIIJ of 1827. We, 
therefore, reverse his order and remand the case for a legal inquiry. Costs 
to abide the result. 

Order reversed and case remanded. 


2016. 549.* 

APPELLATE CIVIL. 

Before Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice Parsons. 


Padgaya bin Nagaya, Deceased, hy his son and heir, Nagaya 
{Original Defendant No. 2), Appellant v. Ba.7I Babaji Moholkar, 
Deceased, by his son and heir, GoviND {Original Plaintiff), Respondent.* 

[19bh June, 1895.] 


Mortgage— 8uh-mortgage~Redemption— Suit by original mortgagor against mortgagee 
and suh>mortgagee^Death of mortgagee pending suit— Abatement-Parlies— Civil 
Procedure Code (Act XIV of 1882), s. 36B— Practice-Procedure. 


Plaintiff sued to redeem a mortgage passed by his deceased father todefendaot 
No. 1 and joined defendant No. 2 as being the aub-mortgagee of defendant No. 1 
and in possession of tbe property. After suit defendant No. I died, and no 
steps were Uken by tbe plaintiff within lime to make bis legal representatives 
parties. The snit was, however, allowed to be continued against defendant 
No. 2 and a redemption decree was passed in plaintiff’s favour. 

Se^i on second appeal, that defendant No. 2 being the sub-mortgagee and 
not the assignee of defendant No. 1 on tbe death of tbe latter no cause of action 

pUiotiff against defendant No. 2. and the suit abated under 
B. 868 of the Civil Procedure Code (Act XIV of 1882). 


C8., 35 B. 842 = 12 Bom. L.R. 1014 (lO49)=0rad, Cas. 762 ; 10 O.L.J. 470 • 80 P R 
86^9)^]^^^ P-L.H. 219 (F.B) ; U.B.B, (1906), Sub Mortgage 1 ; Expl'., 20 m! 


[SBOj Sbcond appeal from the decision of S. Tagore. District Judge 
of Sholapar, confirming tbe decree of Rao Saheb R. D. Paranine 
Subordinate Judge of Sholapnr. ’ 


1895 

June 18. 

Appel- 

LATE 

Civil. 

20 B. 548. 


Second. Appeal No. 380 of 1898. 

931 



1895 

JUNE 19, 

Appel- 

late 

Civil. 

20 B. 549. 


20 Bom. 551 


INDIAN DECISIONS, NEW SEKIBS 


[Yoi; 


Suit for redemption. The plaintifi's father (Baji Babaji Moholkar) 
mortgaged certain property to the first defendant on the 21st Ocfcoberr 

1828 

bn the 2l8t January, 1856, the Brst defendanl: (the mortgagee) 
sub-mortgaged ihe property to defendant No. 2 for Rs. 1,600. The 
mortgage was in the following terms ; — 

“In all Rs. 1,600 of the Belapur currency are due bo you by me. In 

security for the whole amount due to you the very shop mentioned above 

in respect of Moholkars. situate at peth Maogalvar. kasha Sholapur, which 

has been in mortgage wiih me and which we had formerly mortgaged to 

you * " is mortgaged to you and now given into your vakzvat in the 

very same manner in which it has been in your vahivat from former 

times. The terms in respect thereof are as follows : — Out of the 

Rs. 1,600 due to you as mentioned above. Rs. 1.300 are 

interest and the shop is to pay no rent. As to the remaining Rs. 300 

I will continue to pay you interest thereon at the rate of one U) 

per cent, per month. The time for the repayment of this (amount) is 

this:— Within five vears from this day I will pay you the said (amount 

of) Rs. 1.600 and redeem the shop. If the amount remains (unpaid) 

after that time, then Rs. 800 out of the above-mentioned Rs. 1,600, that is, 

a moiety of that amount, is to bear no interest and the shop to pay no 

rent from that time. The interest on Rs. 800 is settled to be equal to the 

rent of the shop. As to the remaining amount made up of Rs. 800 and 

the interest on the Rs. 300 accrued due for the above-mentioned five years, 

I am to pay interest on the whole amount thus formed at the rate of 

1 per cent, per month. A further term of five years is the time fixed for the 

payment thereof. In this manner I will pay off the said arnount as agreed 

within ten years from this day and redeem the shop * After the 

lapse of the said fixed period I will pay you your amount in full when you 

may demand the same after making an account as agreed. If at the time 

of making the account it is found that the amount exceeds damdupatt 

even then I will not bripg any objection in respect thereof, but will pay off 

as agreed above the amount including the interest accrued due and the 

expenses of repairs, ttc., without raising any objection, and redeeno the shop. 

Should I fail to pay the amount after the fixed period, I wil pay you the 

amount by selling the above-mentioned shop. It the proceeds of the sa 0 

do not suffice to pay off your amount, you should take the proceeds o 

the sale of the shop, and as to the balance remaining due I will pay on 

the same. I will not plead gahan lahazi until your amount is paid off. 

Neither I nor anybody else has any right to the shop. You should carry 

on the vahivat thereof in any manner you like with absolute authority by 

virtue of your right as mortgagee. . 

* =!*• * * 

*' In the same shop Krishnarao Moholkar has a third share and Ba]i 
Babaji Moholkar has two shares. Of these Krishnarao Moholkar J-®' 
presented here by nobody. Baji Babaji Moholkar is here. As to this when 
the said persona pay the whole of [SSl] the said amount according to their 
respective shares on making an account thereof according to the agree- 
ment, you should receive the same and give to each his respective share 
with absolute authority without pleading the excuse of my absence. As 
to the rest of the agreement written above the same is confirmed,” 

In 1882 the plaintiff brought this suit to redeem the mortgage of 18^« 
In his plaint he stated that defendant No. 2 was in possession of the 
property as sub-mortgagee of defendant No. I. 
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While this suit was pandiog defendant No. 1 died. 

On the 20bh June, 1891, the Subordinate Judge passed a decree for 
the plaintiff for redemption on payment of Ra. 1,448-10-8 to the second 
defendant within six months. 

The second defendant appealed, and in appeal contended that the first 
defendant having died, and his legal representatives not having bean entered 
on the record in time, the suit had abated. 

The Judge overruled the defendant's contention and confirmed the 
decree. With reference to the question of abatement he said : — 

*' There is nothing to show when Lakshman Madhav, defendant No. 1, 
died, and the point was not taken in the Court below. Defendant No.^ 1 
was merely joined as a formal party and did not appear to defend the suit. 
His mortgage might have been assigned to defendant No. 2, and the suit 
was allowed to proceed against him alone as the party in possession and 
solely interested. It is too late now to contend that the suit should be 
ordered to abate by reason of plaintiff’s failure to revive it against the 
representatives of the deceased Laksbman.” 

The second defendant preferred a second appeal. 

Inv^raTity Ndfayan G. Ghandavo/rkar) , for the appellant (defend- 
ant No. 2). — The original mortgagee having died, the plaintiff has no 
cause of action against us. There is no privity between us and the plaintiff. 
He ought to have made the heirs of the original mortgagee parties to the 
suit. Not having done so, the suit must abate under s. 368 of the Civil 
Procedure Code (XIV of 1882). 

Mdckpherson (Acting Advocate-General, with GdngdTdtn B. Rele), 
for the respondent (plaintiff) The heirs of the original mortgagees would 
have been necessary parties if the transaction of the 20bh May, 1856, had 
been a sub-mortgage. We contend that it is nob a sub-mortgage. The last 
clause in the document clearly shows that we are entibled to redeem the 
property direct from the [532j second defendant. The transaction is, 
therefore, an assignment of mortgage and not a sub*mortgage. The heirs 
of the original mortgagee are, therefore, not necessary parties to the suit. 
See Coote on Mortgage, Coth Ed.), pn. 1086, 1161 and 1206. 

Parson?, J. — The respondent (original plaintiff) brought this suit to 
redeem a mortgage passed by him to the defendant No. 1. He joined the 
appellant (original defendant No. 2) because he was a sub-mortgagee of the 
defendant No. 1 and in possession. After suit defendant No. 1 died, and 
as the respondent took no steps, to join his legal representatives within the 
time allowed by law, the suit abated as against him ; it was, however, 
allowed to be continued against the appellant notwithstanding his objection 
that the right to sue did not survive against him. Tbe District Judge 
says on this point : Defendant No. 1 was merely joined as a formal party; 
he did nob appear to defend the suit. His mortgage might have been 
assigned to defendant No. 2, and the suit was allowed to proceed against 
him alone as tbe party in possession and solely interested, It is too late 
now to contend that the suit should be ordered to abate by reason of 
plaintiff’s failure to revive it against the representative of the deceased 
Lakshman.*’ 

The same objection has been taken in this Court, and we are of 
opinion that it must prevail if the appellant (defendant No. 2) was tbe 
sub-mortgagee of the defendant No. 1, for in that case there would be 
DO privity between him and the respoodentf and the respondent would 
have no cause of action against him. On the death of ibe defendaDt 
.No. 1 the right to sue the appellant (defendant No. 2) would not survive. 


1895 

June 19, 
Appel- 

IiATB 

Civiii. 

20 B. 849. 
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The learned counsel for the respondent has admitted that this is so, and 
has sought to support the decree on the ground hinted at by the District 
Judge, viz., that the appellant was the assignee of the defendant No. 1. 
We should be glad if we could adopt this view. In the face, however, 
of the deed itself (Ex. 40) the contention is untenable. It is stated in 
several places in that deed that it is a mortgage, and that the shop is- 
mortgaged. The amount for which it was passed is Rs. 3,600, the mort- 
gage to the defendant No. 1 having been Rs. 301 only. It provides for 
payment of interest by the appellant to the defendant No. 1. It gives 
defendant No. 1 the [553] right of redemption and puts the appellant 
into possession “ by virtue of his right as mortgagee.” In every essential 
it is a deed of mortgage and not of assignment, and it is quite clear that 
by it defendant No. 1 did not makeover his whole interest to the appellant. 

We must, therefore, bold that the appellant was not the assignee, 
but the sub-mortgagee of defendant No 1, and this being so on the death 
of defendant No. 1 no cause of action survived to the respondent as 
against the appellant, and the suit abated under s, 368 of the Civil 
Procedure Code {Act XIV of 1882). We reverse the decree of the lower 
appellate Court, and order that the respoudent’s suit do abate and that he 
pay the appellant's costs throughout. 


Decree reversed. Suit ordered to abate. 


20 B. S53. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


Vani and others (Original Defendants Nos. 1 — 3), Appellants v. 
Bani and another (Original Plaintiffs) , Bespondents.* 

[20th June, 1895.] 

Registration Act {HI of 18771. s. 17, els. {b) and (h)— Instrument creating a charge i«* 

the nature of a mortgage — Admissibility of documents compuUorilv registrable—" 
Evidence. « 

A kararnama (agreement), dated 11th day of June, 1885, was passed by A. to 
B. to the foUowiDg effect 

“ As my father Shivram valad Keshav is dead, it has been arranged that I 

should succeed to bis estate .Part of this estate at Vagoda, coDsistiog of a- 

house, fields, cattle and a oart, has been given into your possession for use and, 
enjoyment. The reason thereof is that you have undertaken to pay Rs. 469 
found due on an adjustment of khata from my father lo Ganpatdas Khushaldas. 
I am unable to pay off this debt ; and so you have been put into possession of this 
property. I shall pass to you a sale-deed in respect of this properly, and shall 
transfer the fields to your name from the year 1888-89.” 

that the ^cararnma required registration. It did not fall within the 
exception provided for by cl. (^i) of s. 17 of the Registration Act (III of 1877;. 
It was oot a document which metelj created a right to demand another docu* 
ment. It created as between the parties to it a charge in the nature of a mort- 
gage. The document of itself declared a right, and the mention of an intention' 
to execute a deed of sale made no difference. 

[3543 An unregistered mortgage* bond for one hundred rupees and upwards may 
be admissible in evidence to prove’ the simple debt or a personal obligation, but- 
It 18 inadmissibld in evidence to prbve any right to the property affeoted by it. 

[R., 81 B. 704 (707) ; U.B.B. (1904]|, 4th Qr., Regiatration 1.] 

• Second Appeal No. 774 of 1893. 
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Second appeal from the decision of Rao Bahadur N. N. Nanavati, 
First! Class Subordinate Judge, A. P., at Dbulia, in Appeal No. 99 of 3 892. 

Tbe plaintiffs sued to recover by partition their two-thirds share of 
certain property belonging to their father Shivram valad Keshav Vagoda- 
kar. Defendant No. 3 was the son of defendant No. 2 and the husband 
of defendant No. 1. They pleaded {inter alia) that after Shivram's death 
tbe plaintiff No. 1 had assigned by a kararnama tbe property in dispute 
to defendant No. 2 on his undertaking to pay Shivrana’s debts ; that he 
bad accordingly paid those debts, and taken possession of the property as 
absolute owner. 

The kararnama was dated 11th day of June, 1885, and was to the 
following effect : — 

“ As my father Shivram valad Keshav is dead, it has been arranged 

that I should succeed to his estate A part of this estate at Vagode, 

consisting of a bouse, helds, cattle and a cart, has been given into your 
possession for use and enjoyment. The reason thereof is that you have 
undertaken to pay R?. 450 found due on an adjustment of kkata from my 
father to Ganpatdas Kbushaldas. I am unable to pay off this debt ; and 
80 you have been put in possession of this property. I shall pass to you 
a sale-deed in respect of this property and shall transfer the holds to your 
name from tbe year 1888-89.” 

The Subordinate Judge held that the kararnama not having been 
registered was inadmissible in evidence, and be passed a decree awarding 
the plaintiffs' claim. 

This decree was varied, in appeal, by inserting a direction that plain- 
tiffs should pay to defendant No. 2 Rs. 228, which be had paid on plaintiffs' 
behalf on account of their father’s debt. 

From this decision tbe defendants preferred a second appeal to the 
High Court. 

The sole question argued at the bearing of this appeal was whether 
the kararnama of the lllh June, 18B5, required registration. 

Daii Abaji Khare, (or ^ppeWarits : — The first part of tbe kararnama 
was a mere recital of a fact which had occurred in the [555] past. 
Tbe last portion contemplates a deed of sale to be executed in tbe future. 
It does not of itself purport to create or transfer any interest in immove- 
able property ol the value of one hundred rupees and upwards. It only 
gives a right to obtain another document which when executed will 
create or transfer such interest. It does nob, therefore, ^-equire registra- 
tion — Burjorjt v. Muncherji ClJ; Chunilal v. Bomanji (2) ; Sakharam v. 
Madan (3). 

Manekshah Jehangirshah, for respondent : — The document does not 
fall within s. 17, cl. (A) of tbe Registration Act. Tbe document of itself 
declares a right. It is sought to be used for establishing a right to the 
immoveable property affected by it. It, therefore, requires registration — 
Basawa v. Kalkapa (4) ; The Bengal Banking Corporation v. Mackertich (5). 

JUDGMENT. 

Banade, J.- The only point that was urged in this appeal relates 
to the admissibility or otherwise of tbe kararnama which was produced 
in support of tbe defence, and which both the lower Courts held to bei 
inadmissible for want of registration. The kararnama purports to have 

(l) 5 B. 148. (3) 7 B. 810. (8) 6 B. 333. (4) 3 B. 489. (6) 10 0. 815. 
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1895 been executed in June, 1885, by respondent (plaintiff No. 1) to the 
June 20. appellant No. 2. In consideration of his (appellant No. 2’9) undertaking 

to pay off the debts due by respondent’s father, respondent made over to 

Appel- appellant No. 2 her father’s house and lands for use and enjoyment, and 
LATE she agreed to pass a deed of sale for the same, and transfer the khata in 
OlViL. 1888-89. lb was contended for the appellant that in so far as this last 

agreement of sale and transfer of the khata was concerned, the instrument 

20 B. 553. Qjjg which fell within the exemption provided for by cl. (/t) of s. 17 of 

Act III of 1877. That clause excepts from the operation of els. (6) and 
{c) all documents which do not themselves create, declare, assign, &c., any 
right, title or interest of the value of one hundred rupees and upwards in 
immoveable property, bub merely create a right to obtain another docu- 
ment which will, when executed, create such a right. The appellant urges 
that the hist portion of the document only recited a fact, and created or 
declared no [556] right, and that the last portion about the sale and 
transfer merely created a right bo obtain another document. 

After careful consideration of the authorities cited on both sides, we 
spe no reason to differ from the lower Courts in the view they have 
taken of the scope and legal effect of the document. It is certainly not 
a document which merely created a right to demand another document. 
Tbe first portion of the agreement is not a mere recital of a fact. It 
creates as between tbe parties to it a charge in tbe nature of a mortgage. 
In consideration of appellant No. 2*3 undertaking to advance a large sum 
which respondant No. 1 was unable to pay herself, she made over 
certain property to appellant No. 2 for use and occupation. There 
is no further consie'eration to proceed from the anpellant to the 
respondent. Sbe apparently stipulated for three years’ time to 
enable her to raise the money, after which sbe was to effect the 
formal and regular transfer of khata. This circumstance of the absence of 
any fresh consideration distinguishes the facts of this case from those of 
the documents recited in Burjorji v. Munckerji (I) and Ghunilal v. Bomanji 
(2). In both those cases, the documents were only bargain papers, which 
recited tbe sale agreement for tbe full consideration, part of whioh was 
received as earnest-money, and the remaining sums were to be paid with- 
in a certain time, and sale-deeds executed. It was held in those cases that the 
bargain paper only created a right to obtain the sale-deed, and that, there- 
fore, it fell within cl. ih). In Sakharam v, Madan (3) the document recited 
the fact of a passi partition, and declared no right in immoveable property. 
Here the transfer of bouse and lands was contemporaneous with the 
execution of the document. Defendant No. 2 himself in his written 
statement rested his claim of ownership on this same document, Ex. A. 
The facts of the present case closely resemble those reported in Ramasami 
V. Ramasami (4). Like tbe letter in that case, the kararnama here of 
itself declares a right. The mention in both cases of an intention to 
execute a deed of sale can make no difference, because the dooumenta 
did not merely create a right to demand another document. 

[557] Of course documents which require registration, and are unregis- 
tered, may be admissible io evidence for some purposes, and not admis- 
sible in evidence for other purposes. An unregistered mortgage-bond for 
more than one hundred rupees may be admissible in evidence to prove the 
simple debt or a personal obligation, but it is inadmissibla in evidence to 


(1) 6 B. 143. (3) 7 B. 310. (3) 6 B. 232. (4) 6 M. U6. 
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prove any right to the property affected by the instrument — Ulfatiinnissa 
V. Hosainkhanii) ; Tukaram v. Khandoji{2) ; Sangavpd v. Ba$mppa{Z) ; 
The Bengal Banking Gorporationv. Mackertich(4i) and Faki v. Ehotu (5). 
These oai^e^ do not help the apneilant inasmuch as he seeks to use the 
kararnama for the purpose of claiming the whole property for himself. 
He seeks no personal remedy. Under these circumstances the appellant’s 
chief contention before us must be disallowed. As the contract was 
reduced bo writing, no secondary evidence about its terms was admissible. 
We accordingly confirm the decree of the lower Court with costs. 

Decree confirmed. 


20 B. d57. 

APPELLATE CIVIL. 

Before Mr. Justice Bayley, Acting Chief Justice and Mr. Justice Parsons. 


GANBSa Mahadeo Bhandabkar and another {Original Plaintids), 
Appellants v. Ramchandra Sambhaji Mhaskar and others 

{Original Defendants), Respondents.'^' [26th June, 1895.J 

Limitation Act ( XV of sch. II, art. 131 - Mortgage —Mortgage of joint property 

— Share of eo-owner sold in execution of decree^Suhsegnent sale of the mortgaged 
properly by nil co owners — Redemption of inortgage—Suil for partition and redemp' 
tion by purchaser at Court sale — Adverse possession. 

Three undivided brothers (Babaji, Ramohandra and Atmaram) mortgaged part 
of their joint property (plot 1) in 1870 and the rest (plot 2) in 1874. In 1875 
Bibaji’s share in both plots was eold in exeoatioo of a decree against him and was 
purobaaed by the plaintifl. In 1877 Babaji and bis two brothers sold plot 1 to 
the defendants Nos. 3^6, who at once paid off the mortgage of 1870 and took 
possession’ On the £6S8} lltb February, 1377, the three brothers paid off the 
mortgage of 1874 of plot 2 and in the same month mortgaged that plot to the 
defendants with possession. Oo '26th Augu«i(, 1890, the plaintiff sued for posses* 
eion of Babaji’s share by pictition and radomption if necessary. 

Held, that the suit was barred by art. 137 of the Limitation Aot (XV of 1877). 
Babaji became entitled to possession of his share of plot 1 in 1877 when the 
mortgage of 1870 was paid off by the defeodaots, and their possession had been 
since then adverse to the plaintiff. As to plot 2, Babaji had become entitled to 
possession of his share therein on the lltb February, 1877, whoa the mortgage 
of 1674 was redeemed. 

Ramehanira v, Sadashiv (6) Bhaudin v. Shaik Ismail (7), Faki Abas v. Faki 
Nurudin (6) and Naro v, Bagho (9) referred to. 

CR., 23 B. 137 (142).] 

Second appeal from fcbe decisioa of T. Walker, Aseistant Judge of 
Batnagiri. 

Suit for partition and for poesesaioa of one-third share of two parcela 
of land purchased by tbe plaintiff at an execution sale under a decree 
against one Babaji, a joint owner. 

Defendants Nos. 1 and 2 were brothers of Babaji. Defendant No. 3 
(it was alleged^ was a purchaser of one of tbe plots and a mortgagee of tbe 
other. Defendants Nos. 4. 5 and 6 were brothers of defendant No. 3. 

* Second Appeal, No. 668 of 1693. 

(1) 9 0. 690. (2) 6 B H.O.H. O.O.J. 134. (8) 7 B.H.O.R. A.O. J. 1. 

(4) 10 0. 816. (6) 4 B. 690 (691). (6) 11 B. 422. 

(7) 11 B. 428. <8) 16 B. 191. (9) P. J. (1892), 412. 
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The two plots of land had belonged to Babaji and his brothers 
Kamchandra and Atmaram (defendants Nos. 1 and 2.) 

On 30th July, 1870, they mortgaged one plot to Ananb Babuji Vaze 
and on the 23rd January, 1877. they sold their equity of redemption 
therein to defendants Nos. 3 to 6. On the 4th May, 1877, these defend- 
ants paid off Anant’s mortgage of 1870 and continued in possession un to 
the date of suit. 

The other parcel of land had been mortgaged by the three brothers 
on the 6th May, 1874. 

On the Oih March, 1875, Babaji’s right, title and interest in both 
parcels of land were sold to the plaintiff in execution of a decree against 
him. 

On the llth Februarv, 1877, the three brothers (Babaji and defend- 
ants Nos 1 and 2) paid off the mortgage of 6th May, 1874, [559] and on 
the 28th February, 1877, they again mortgaged it to defendants Nos. 3 
to 6. 

The plaintiff now sued for possession of Babaji’s share by partition 
and redemption if necessary. The suit was originally filed on the 2Dd 
January, 1889, and amended by adding the plaintiff’s brother as co- 
plaintiff and by joining the defendants Nos. 4, 5 and 6. 

The defendants {inter alia) pleaded that the claim was barred by 
limitation. 

The Subordinate Judge held that the suit was barred under art, 137 
of sch. II of the OimibabioQ Act (XV of 1877) not having been filed within 
twelve years of the dates (llth February, 1877, and 4th May, 1877), on 
which the judgment-debtor Babaji was first entitled to possession. 

The Assistant Judge confirmed the decree. 

The plaintiff apoealed to the High Court. 

Inverarity (with Vasudeo G. Bhandarkar), for the appellants (plain- 
tiffs) : — We purchased Babaji’s rights in 1875 and thereupon we took his 
place and became owners of his undivided share. It was then liable to 
the mortgage of July, 1870, and in our hand as purchasers it remained 
liable. Babaji joined in the sale to defendants Nos. 3 to 6 on the 23rd 
January, 1877, but as bis share was then vested in us it did not pass to 
them by that sale. On the 4lh May, 1877, defendants Nos. 3 to 6 paid 
off the mortgage of July, 1870. The only effect of that was that the plaintiff 
when claiming possession of Babaji’s share would have to pay one-third 
of the mortgage-debt to the defendants instead of to the original mortgagees. 
They became the mortgagees of the share. Their possession as mortgagees 
was not adverse to Babaji, and could not, therefore, be adverse to the 
plaintiff who had purchased bis rights. 

As to the second parcel of laud which was mortgaged in 1874, the 
three brothers redeemed it on the llth February, 1877, and mortgaged it 
again to the defendants Nos. 3 to 6 on the 2Bth February, 1877. But 
Babaji's share was at that time vested in the plaintiff — nothing passed to 
the defendant. Babaji by [560] redeeming only obtained a right to claim 
the amount which be paid and he could only give the defendants the 
same right. Neither Babaji nor the defendants have ever had adverso 
possession of the share. Article 144 of the Limitation Act (XV of 1877) 
and not art. 137 is anolicable. Ha cited Naro Skivaji v. Bagho Govi‘nd{X)T 
Faki Abiis v. Faki Nurudin (2) ; Ramckandra v. Sadashiv (3). 


(1) P. J. (1893). 412, 


(2) 16 B. 191. 
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Manekshah J. Taleyarkhan^ for tha respondents (defendants Nos. 3 to 
6) : — The suit was not properly constituted until amended on 26th August 
1890. As to the plot which we bought from the three brothers on the 23rd 
January, 1877, we became owners of it by the purchase, and as owners on 
the 4th May. 1877, we paid off the mortgage of July, 1870. Our posses- 
sion has been adverse ever since. 

As to the second parcel mortgaged to us on the 28th February, 1877, 
Babaji was then in adverse possession, having paid off the previous 
mortgage, and our possession as his mortgagees has also been adverse. 
Ha cited Ramchandra v. Sadaskiv (l) : Datto Narasmg v. Babaji (2). 

JUDGMENT. 

Parsons, J. — The two parcels of land in dispute were originally 
owned by one Babaji and the defendants Nos. 1 and 2 in equal shares. 
On the 9th March, 1875, the plaintiff bought at an execution sale the 
right, title and interest of Babaji therein, and his present suit, brought on 
the 26th August, 1890, is for possession of that share by partition and 
redemption if necessary. Tbe following facts are material. 

One of tbe parcels had been mortgaged by Babaji and defendants 
Nos. 1 and 2 to one Vaze with possession on the SOtb July, 1870. Babaji 
and tbe defendants Nos. 1 and 2 sold the equity of redemption of it on the 
23rd January, 1877, to the defendants Nos. 3 to 6, and they on the 4th 
May, 1877, paid off Anant Bapuji Vaze, and have since been in possession. 
They thus claim title toBabaji’s share by more than twelve years’ adverse 
possession. 

[361] It is, however, argued that the redemption of the mortgage 
by the defendaotis Nos. 3 bo 6 was really a redemption by two out of 
three co-sharers, since Babaji’s title bad vested in tbe plaintiff, and the 
defendants Nos. 3 to 6 bad acquired the title of the defendants Nos. 1 and 
2 only, and that the plaintiff can now come in and claim Babaji’s share 
of the land on payment of his share of the mortgage-money. The deci- 
sions in Ramchandra v. Sadaahiv Cl), Bhaudin v. Shekh lamail (3), Faki 
Abas V. Faki Nurudin (4) and Naro v. Ragho (5) are cited in support of the 
contention. We do not think, however, that tbe plaintiff, who is a pur- 
chaser at a Court sale in execution, can call in aid such decisions as these, 
which proceed on the assumption that the co-sharers are in amicable and 
harmonious relations with each other and would do nothing adverse to the 
interests of each other. Here the plaintiff as auction-purchaser was at arm’s 
length with Babaji and the defendants Nos. 1 and 2 from the date of tha 
purchase. Their adverse holding is shown by their ignoring tbe purchase 
and by continuing to deal with tbe land as if it were still their own, and 
the possession of defendants Nos. 3 to 6 was clearly adverse both to Babaji 
and to the defendants Nos. 1 and 2. As the judgment-debtor was oufi of 
possession at the time of the plaintiffs’ purchase, he had, under art. 137, 
twelve years within which to bring his suit for possession, reckoned from 
the time hia judgment-debtor first became entitled to possession. Other 
conditions remaining the sanoe, this would be when tbe mortgage to Vaze 
was redeemed. See Vajeram v. Bhaishankar (6). As plaintiff s suit for this 
land is not brought within twelve years of this time, it is, we think, time- 
barred. 

I 


(Q) P. J. (1694), 149. 
(5) P.J.. (1892), 412, 
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The second parcel of land had been mortgaged by Babaji and defend- 
ants Nos. 1 and 2 with possession on the 6th May, 1874. They redeemed 
this mortgage on the 11th February, 1877, and on the 28th February, 1877, 
they mortgaged the land to the defendants Nos. 3 to _6. Ibis clear that 
Babaji became entitled to possession of his share of this land on the lUh 
February, 1877. and [562] the plaintiff cannot claim a period of limitation 
and a right to releem as if he were a party to the mortgage of the 28th 
February, 1877, or as if the defendants Nos. 1 and 2 were then 
mortgaging his share as his agents. The possession of Babaji and of the 
defendants Nos. 3 to 6 as mortgagees would clearly be adverse to the 
plaintiff as the purchaser of the one-third share of Babaji. See Datto v. 
Babaji{l). The suit for this parcel is time-barred also. 

We confirm the decree of the lower appellate Court with costs. 

Decree confirmed. 


20 B. 562. 

APPELLATE CIVIL. 

Before Ur. Justice Jardine and Mr. Justice Parsons. 


Ohamanbd Javje Mahomedali Bohori {Original Plaintiff), Appellant 
V . Multanchand ShiVRAM {Otigt7tal Defendant), Despondent.^ 

[26th June, 1895.] 

Begi^iration Act (III of 1877), s. 17, cl. (6 ) — Indian Evidence Act (I of 1872), s. 32, 
cl. (6) — Will — Statement — Wordsnot purporting or operating to extinguish an inter- 
est in the present or in future. 

Section 17, cl. (b) of the Registcition Act (III of 1877) does not render ajpassega 
in a will inadmissible in evideoce if the words of it do not purport or operate to 
extinguish an interest in the present or in future, but state only past facte. 
Such a statement would, if proved, be admissible also under s. 32, ol. (6) of the 
Indian Evidence Act (I of 1872). 

£R., 13 Ind. Cas, 500.] 

Second appeal from the decision of S. Hammick, District Judgeof 
Ahmeduagar, confirming the decree of Bao Bahadur G. A. Mankar, First 
Class Subordinate Judge. 

The plaintiff sued to obcaln a declaration that a certain house which 
she had obtained from her husband as dowry was not liable to attachment 
by the defendant in execution of a decree against her sons and grandsons. 

The defendant contended that the house belonged to his judgment- 
debtors and not to the plaintiff. 

[563] The Subordinate Judge rejected the claim. The following is 
an extract from his judgment : — 

“ There is no question about the property in dispute having belonged to 
the plaintiff’s husband. But the plaintiff has not succeeded in proving her 
allegation that it was granted to her by her husband in lieu of dower For 
the purpose of proving her allegation on this point, the plaintiff has caused 
a document, Ex. A, to b) produced, containing a clause relating to the grant 
of the property in dispute to her in lieu of dower. The doaument, Ex. A, 
of which Ex. B is a Marathi translation, is said to oe in Gujarati, but 
is transliterated in Arabic according to witness No. 43, and purports to 

* Beoood Appeal No. 5S5 of 1893. 

(1) P. J. (!89A), 149. 
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be a will of the plaintiff’s husband. Bat the clause in the document relating 
to the grant of the property in dispute to the plaintiff by her husband in 
lieu of dower does not appear to be a testamentary disposition of the said 
property by him. For * will ’ means the legal declaration of the intentions 
of the testator with respect to his property, which he desires to be carried 
into effect after his death according to s. 3, Act X of 1865, and Act V of 
3881. But in the portion of the document, Ex. A, relating to the property 
in dispute, it is stated that the property in dispute was already given to the 
plaintiff in lieu of dower, and tlmfc the maker of the document had no 
longer any right to it, and that his heirs and successors should also have 
none. This cannot be considered to be a testamentary disposition of the 
property, as it was effected in the lifetime of the plaintiff s husband. 
Supposing Ex. A to be a will, the portion thereof relating to the property 
in dispute cannot be said to bo a testamentary disposition of the said 
property. If it is not a part of the will, it requires to be stamped and 
registered according to the provisions of the Stamp and the Registra- 
tion Acts, as it is a conveyance of immoveable property of the value of 
upwards of Rs. 100. But as it is neither stamped nor registered, it is not 
admissible in evidence. Consequently the plaintiff was not allowed to 
examine witnesses to prove the document. The plaintiff has not produced 
any other evidence relating to the alleged giant of the property in dispute 
to her by her husband in lieu of dower. " 

The following is the translation of the material portion of Ex. A, 

referred to in the above extract : — 

“ (As to) my wife Cbamanbu, daughter of Najambhai. I have given 

her both the immoveable properties (namely) the two stories of the 
dwelling-house which have fallen to my share and the koiku (that is, 
house built of burnt bricks and stones) as hiba (a gift or a bequest with a 
return or consideration), as gift, and as property purchased (by her) in 
consideration of her dowry. Ohamanbu, the daughter of Najambhai, is 
the owner and mukhtyar of both these properties. I have no right, claim 

or interest whatever in both these properties. 

On appeal by the plaintiff the Judge contirmed the decree. In bis 

judgment he said : — , . , -i. 

" The document A is in the first instance a will, and m that capacity 

it need not be registered. But the appellant wishes to make use of it for 
her own purposes as a declaration that certain property therein specified 
and worth more than Rs, 100 has been assigned to her in lieu of her 
dower. Regarded from this point of view, the [564] document ceases to 
be a will and becomes an instrument which purports to declare a right or 
interest of the value of Rs. 100 in immoveable property. It is included 
under (6) of s. 17 of the Registration Act. and not having been registered, 
it'oannot be admitted in evidence. " 

The plaintiff preferred a second appeal. 

P. M. Mehta (with Qangaram B. Rele), for the appellant fplainbiff).— 
The Judge held Ex. A to be a will. Being a will it does not require 
registration. Further, it does not create any interest in or right to 
immoveable property so as to come within the pale of s. 17 of the 
Registration Act (III of 3877). It merely contains a statement of fact 
and does not purport to deal with any property, because the property had 
already been dealt with before the document came into existence — Sakha- 
ramKrishnaji v. Madan Ktishnaji (1) ; Shivlingapa v. Haribai (2). The 
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statemeofe in the document is admissible under cl, (6), s. 32 of the 
Evidence Ac^. 

Macpherson (Advocate-General, with Ghanasham N. Nadkarni), for 
the respondent (defendant). — The document is relied on as a document 
of title. It is not produced merely to prove a fact. As a document of 
title, it is not admissible, being unstamped and unregistered. 

JUDGMENT. 

JaRDINE, J. — The lower Courts held the following passage in the 
will inadmissible under the Registration Act of 1877 : — “ I have given her 
both the immoveable properties, (namely) the two stories of the dwelling- 
house, which have fallen to my share, and the kothuii) as hiba{2)t as 
gift, and as (property) purchased (by her) in consideration of her dowry. 
Chamanbu, the daughter of Najambhai, is the owner and mukhtyar of both 
these (properties). I have no right, claim or interest whatever in both 
these two properties.” 

We do not think that s. 17, cl. (6) of that Act renders this part of 
the document inadmissible, as the words do not purport or operate to 
extinguish an interest in the present or in future, h\it state only past facts. 
The statement contained in the passage would, if proved, be admissible 
also under s. 32, cl. (6), of the Indian Evidence Act. We think, then, 
[565] that the lower Courts were wrong in precluding the plaintiff from 
giving proof of the statement. 

It is admitted by the learned counsel for the parties that the whole 
case turns on the first issue framed by the Subordinate Judge. We, there- 
fore, refer this issue for trial and finding on the two parts thereof by the 
District Court after taking evidence. The finding to be certified to this 
Court within three months. 

Issue sent down. 


20 B. 565. 

APPELLATE CIVIL. 

Before the Honourable Mr, Farran, Chief Justice, and Mr, Justice Parsons<. 

DoSHI Fdlchand (Original Plainti^), Appellant v. Malek 
Dajiraj (Original Defendant), Respondent.^ 

[11th July, 1895.] 

Talukdar— Gujarat Talukdars' Act {Bom. Act F/oflBSB), 5 . Mortgage of taluk- 
dari estate — Validity of mortgage before the Act — Decree upon the mortgage for sale 
of talukdari estate, 

A talakdar of the Ahmeclabad district mortgaged his talukdari property in 
1886. * 

la 1692 the mortgagee sued to eaforoe bis lien, by sale of the mortgaged pro- 
perty. 

The Court passed a decree against the talukdar personally, holding that it had 
no power under ss. 31 and .32 of the Gujarat Talukdars’ Act (VI of 1888) (3) to 
direct a sale of the talukdari estate. 

* Appeal No. 63 of 1894. 

(1) Koihu probably means a house built of burnt bricks and stone. 

(2) Uiba means a gift or a bequest with a return or oonsideration. 

(3) The following are the sections of Aot VI of 1888 referred to : — 

31. (1) No inoumbrance on a talukdar's estate, or on any portion thereof, made 
by the talukdar after this Aot comes into force, shall be valid as to any time beyond 
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[566] Held, reversing the decree, that the mortgage having been ejected prior 
to the ooming into force of the Gajarat Talukdars’ Aot (1888) was not invali- 
dated by cl> I of a, 31 of the Act, and that the Court was bound to pass a decree 
for sale in default of payment of the mortgage-debt. 

Qucere — Whether the property could be sold without the sanction of the Gover- 
nor in Oounoil, regard being had to the provisions of cl. 2 of s. 31 of the Aot. 

Nagar Pragji v. Jivabhai (1) doubted. 

[R., 22 B. 88i (887, 888) ; 11 Bom. L.R. 1372 (1377),] 

Appeal from the decision of G. McCorkell, Disbricb Judge of Ahmeda- 
bad, in suib No. 26 of 1892. 

Tbe properby in dispube was a talukdari estabe belonging bo ?\[alek 
Dajiraj Ajambhai. 

The properby was morbgaged bo one Tribhovan Raichand by a morb- 
gage-bond for Rs. 879 on 21st December, 1886. 

Tribhovan Raichand assigned the mortgage to the plaintriff, and in 
1892 the plaintiff filed this suib bo recover Rs. 2,438, being the amount of 
principal and interest due on bbe mortgage by sale of the mortgaged 
property. 

Tbe defendants, who were the heirs of the mortgagor, being minors 
were represented by the Collector of Ahmedabad as their guardian. They 
pleaded {inter alia) that the properby in suib being a talukdari estate, the 
plaintiff was not entitled to a decree for sale of the mortgaged property, 
and that he could not recover interest exceeding tbe amount of the 
principal. 

The District Judge held that under the Gujarat Talukdars’ Act 
(Bombay Act VI of 1888) the plaintiff could not obtain a decree against 
the talukdari estate. 

The following extract from his judgment gives his reasons : — 

It is quite true that the mortgage lien was created before tbe pass- 
ing of the Talukdari Aot. But it appears to me that under ss. 31 and 32 
(of the Aot) Civil Courts are barred from imposing incumbrances on a 
talukdari estate, even though the basis of such incumbrances may be 
found embodied in contracts entered into by talukdars before the'pasBing 
of the Act. No doubt a decree passed before the passing of the Talukdari 
Aot would be binding on the estate. In this spirit I [S67] read tbe ruling 
at p. 94 of the Printed Judgments for 1892.” {Kallian Moti v. 
Pathubhai (2)). 
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Buoh talukdac’a natural life, uolesa such incumbraoce is made with the previous 
wfitteo ooDGent of tbe Talukdari Settlement Officer or of some other officer appointed 
by tbe Governor in Oounoil in this behalf. 

(2) No alienation of a talukdar's estate or of any portion thereof, or of any share or 
intereat tberein, made after this Act comes into foroe, shall be valid, unless such 
alienation is made with the previous sanction of the Governor in Council, which 
sanction aball not be given except upon the condition that tbe entire responsibility for 
tbe portion of the jama and of the village expenses and police charges due in respect of 
the alienated area, shall thenceforward vest in tbe alienee and not in tbe talukdar, 

32. (1) No ooDseot or sanction given under the last preceding section shall be 
deemed to affect any right of Government under s 3 of Bombay Aot VII of 1563 {an Act 
/or the Summary SeltUment o/ elahns to exemption from the payment of Government 
land-reventu, and for regulating the terms upon which such exemption shall be recognieed 
in future, in thoss parts of the Bombay Presidency which are not subject to the overaLion 
of Act XI of 1052 of the Council of India). 

(2) And nothing in the last preceding section shall apply to the property of any 
tbakai to which a. 28 of the Broach and Kaira Encumbered Estates Aot, 1881 ia 
applicable, or be deemed to affect tbe power of the manager of any tbakor’a immoveable 
property ander a. 2i of the said Act. 

( 1 ) 19 B, 80. (2) 17 B. 289, 
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On these grounds the District Judge passed a decree for Rs. 2,438 
and costs against the personal estate of the deceased talukdar so far as the 
same might have come into the possession of his heirs, the defendants on 
the record. He directed the plaintiff to pay the costs incurred by the 
defendant Collector. 

Against this decision the plaintiff preferred a second appeal to the 
High Court. 

F. R. Viccaji (with him Ganpat Sadashiv Rao) for appellant: — The 
mortgagee is entitled to a decree against the mortgaged property. Our 
mortgage was executed before Bombay Act VI of 1888 was passed. Sec* 
tioDS 31 and 32 of the Act are not retrospective. They apply in the case 
of any charge or incumbrance made after the Act came into force. Our 
mortgage is, therefore, perfectly valid, and we are entitled to a decree for 
sale of the mortgaged property — Nagar Pragjiv. Jivabhai (l). We are 
also entitled to interest, at the stipulated rate, till date of payment. 

Rao Saheb Vasudev J. Kirtikar, Government Pleader, for the 
respondent : — The object of the Talukdari Act is bo preserve talukdari 
estates and prevent their passing into the hands of strangers. With this 
object ss. 31and 32 of the Talukdari Act appear to have been framed. No 
alienation of a talukdar’s estate is valid except when made with the previ- 
ous sanction of the local Government. The object of the Act would be 
defeated if the Civil Courts were to pass decrees for sale of talukdari 
property. A sale by the Court, followed by confirmation of sale and grant 
of sale certificate, is an “ alienation ” within the meaning of s. 31, 
cl. 2, of the Act — Kallian Mcti v. Pathubhai (2). The ruling in Nagar 
Pragjiv. Jivabhai{l) is not correct. 

JUDGMENT. 

Parson?, J. — The mortgage sued on being prior in date to the coming 
into force of the Gujarat Talukdars’ Act, 1888. is not invalidated by cl. 1 
of s. 31 of that Act, and is one which the deceased talukdar had power 
to execute. We think, therefore, that the Court was bound to give the 
plaintiff, the rights which he acquired under that mortgage and pass a 
decree for sale in default of payment of the mortgage-debt. 

[568] The point taken before us, that the property cannot be sold 
having regard to the provisions of cl. 2 of the section above mentioned, will 
only arise if the plaintiff applies for an order absolute for sale (under s. 89 
of the Transfer of Property Act) and is then unable to show the sanction 
of the Governor in Council to the proposed sale. It would, therefore, be 
premature for us to discuss that point. 

As, however, the case of Nagar Pragji v. Jivabhai (1) has been cited 
to us, we think it right to record our doubt as to the correctness of that 
decision, which should, we think, if the case again comes before this 
Court, be tested by a reference to a Pull Bench. 

We consider thabtbe decree sufficiently declares the personal liability 
of the defendants. They will under its execution have to account for the 
assets of the deceased which have come into their hands, and will, of 
course, be liable personally in case of failure to account. 

The Judge has refused to award interest from date of suit. In this 
he is wrong. In a suit on a mortgage the plaintiff is entitled to interest 
down to the date of the decree. We must award the plaintiff Rs. 870 with 
interest at two per cent, per month from December 2l3t, 1886, to 

(1)19B. 80. (9)17 3.289. 
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Sepfceiabenr 19th, 1893. and we allow farther intareefc &n the 870 rupees at 
six pereeat. from September 20th, 1893, to payment. 

Tbe Judge has given the Colleotor costs as againsfcthe plaintiff, but 
the Colleotor appeared in the suit only as guardian for the suit of the 
minor defendants, and the plaintiff is not liable for the costs incurred by 
him in so appearing which the Oolleetor can charge bo the estate of the 
minors. 

We amend the decree by altering tbe decretal amount as above stated, 
and by striking out the order directing plaintiff to pay the costs incurred 
by the defendant Collector and by adding an order to the effect that, in 
default of the payment of tbe decretal amount with costs in the lower 
Court and this Court wicbin six months of this date, the plaintid' may 
apply for an order absolute for sale of the mortgaged property. 

Decree amended. 


20 B. 869. 

[569] APPELLATE CIVIL. 

Before the Honourable Mr. Farran, Chief Justice, and Mr. Justice Parsons. 

PAEaSHRAM VALAD BapD’ {Original Defendant No. 3), Appellant v. 
MiraJI VALAD SuBH-iNA AND OTHERS {Original Plaintiffs), 

Bespondents.* [ISth July, 1895,] 

t 

PtaoUce — Possesaioa— Suii for exclusive possession — Joint ownership proved at hearing 
— Procedure. 

Exclusive posseseioa can only be awarded on proof of exclusive title. 

If a case not alleged by the plaintiff is dieolosed in the evidence, the Court oau 
allow it to be set up. provided a specific issue is raised on it and the defendant is 
given an opportunity of meeting it. 

CR., 20 6. 627 (629) ; 26 B. 111»S Bom. L.B. 598; 8 Bom. L.B. 99; Sind. Cas. 24 
K.L.B. 105(106).] 

Second appeal from the decision of Eao Bahadur N. G. Phadke, 
Joint Eirst Class Subordinate Judge with appellate powers, at Sholapur. 

Sait for possession of land. Tbe plaintive claimed exclusive posses- 
sion at the hearing, and gave evidence that the land had been allowed to 
them on partition. They alleged that it had actually been in their 
possession previously to 1879, but that on leaving their village in that year 
they bad entrusted tbe land to defendants Nos. I and 2 who were their 
relations. 

Defendants Nos. 1 and 2 admitted the claim. 

Defendant No. 3 alleged that tbe land was his and pleaded limitation. 
The Subordinate Judge dismissed tbe suit, holding that tbe suit was 
barred. 

On appeal tbe District Judge reversed tbe decree and awarded tbe 
plaintiff's claim. He found, however, that the alleged partition bad nob 
been proved, and that tbe land was joint ; that it belonged to three 
brothers, viz., Miraji (plaintiff No. 1). Babaji (the father of plaintiff No. 2), 
and Bayaji (father of defendants Nos. 1 and 2), and that defendant 
No. 3 (appellant) had purchased it from Bayaji. 

Defendant No. 3 appealed to tbe High Court. 


lids 

July 11 . 

AFBEL' 

LAlr'E 

Civil. 
20 B ’865. 


B Z— 119 


Second Appeal No. 78& of 1693. 

948 


20 Bom. 570 


INDIAN DECISIONS, NEW SERIES 


[Yoi: 


1895 

JUIiY 16. 

Appel-. 

LATE 

Civil. 

20 B. S69. 


[570] Manekshah J» Taleyarkkan, for the appellant (defendant No. 3).- 
— Tbe Judge bas given the plaintiS's a decree for exclusive possession 
although he holds the property to be joint. That decree is wrong — Eshan 
Chunder Singh v. Shama Churn Bhutto (l) ; Mohummud Zahoor Alt 
Khan v. jMjissuniat Thakooranee Rutta Koer (2) ; Lakshmibai v. Hari bin 
Ravji (3). 

Mahadeo V. Bhat, for the respondents (plaintiffs). — Tbe Judge found , 
that the property was not divided. We are, therefore, entitled to it along, 
with tbe defendants. 

JUDGMENT. 

Farran, C. J. — The decree in this suit cannot, we think, be support* 
ed in its present form. The plaintiffs asked for exclusive possession o^ 
tbe property in suit, alleging in their evidence that it had been allotted to 
them on a partition. The Judge of the lower* appellate Court found that 
the partition was not proved and that tbe property was joint. Nevertheless 
he passed a decree in favour of tbe plaintiffs, awarding them the exclusive 
possession claimed. This was illegal. He could only give exclusive 
possession if be found exclusive title proved. 

In point of fact the Judge has not specifically found upon the case setr 
up by the plaintiffs. He has come to the conclusion bhat tbe plaintiffs 
and defendants Nos. 1 and 2, the eons of Rayaji, [from whom the appel- 
lant loriginal defendant No. 3) has purchased] were owners in co-parcenary 
of the property. This, however, the plaintiffs did nob allege, and it was a 
state of things on which the parties did nob go to trial in the Court of first 
instance. When the Judge found that the evidence tended to show joint 
ownership, it was open to him, we think, having regard to tbe cases of 
Wahid Alam v. Safat Alam (4), Babaji v. Vasvdev (5) and Eallapa v. 
Venkatesh (6) to have allowed the plaintiffs to set up that case ; but if he 
did so, he should have raised a specific issue on tbe point, and given the 
defendant Farashram an opportunity of meeting it. 

We, therefore, reverse the decree of the lower appellate Court, and 
remand the case for re-trial on the merits. Should the Judge [371] 
consider it necessary in the interest of justice to raise the point of joint 
ownership, he should do so by a distinct issue and allow tbe parties an 
opportunity of adducing evidence. The lower appellate Court can deal 
with all the costs including the costs of this appeal. 

» Decree reversed and case remanded. 



(1) IIM.I.A. 7. (2) IIM.LA 468. 
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Krishnarao EamchanDRa and another {Original Defendants 1-2), -O ^7i 
Appellants v. Benabai {Original Plaintiff-), and OTHERS, 

Respondents.* [13tih December, 1895.] 

Will’^CoAStrUiCtion ~Beguesl to children-^]Hc(initg of thii expression " childven 
UnexpecUd bequests --How Court treats^Oift to a class^RuIe in Tagore case— 

Executors —Right of executors to have sutns lent to the estate allowed them in account 
—I/imitation— Legacy — Gift of income as required with trust for accumulation of 
balance— ~No right to arrears once accumulated. 

Considerations which only show that a testator has made a disposition in his 
will wbioh the Court is surprised to find there, though they might have deter- 
mined the sense in whioh the testator had used an ambiguous expression, cannot 
of themselves lead the Court to rufuso to give eileot to the plain language he has 
employed, e.g., to read a bequest to “children” as a bequest to “sons” only. 

A bequest to “ the children of R, living at his decease ” where some such 
children are in existence at the date of the wjH, need not be construed as a gift to 
a class of which some members might oome into existenoe after the testator’s 
death, when such a construction would manifestly defeat the primary objaot of 
the testator. 

The right of executors, who have used their own monies for the purposes of the 
estate to be allowed them in their accounts, oannot be afieoted by limitation 
before such accounts are taken. 

A direction in a wUl to trustees to pay to a Hindu lady so much of certain 
dividends as she might from time to time require for her own use and support, &o., 
and to accumulate the surplus not required by her upon certain trusts specified, 
entitles the legatee to receive, if she requires it, the whole Interest as it falls due) 
but not to claim afterwards amounts which she did not require as they fell due 
and whioh have been accumulated, and this ie so whether the trust for which 
accumulation is directed is valid or invalid. 

[R., 22 B. 533 (638) ; 26 B. 449 = 3 Bom.L.R 857 ; 32 C. 992 = 1 G.L.J. 482 = 9 C.W.N. 

749; 114 P.R. 1900=1900 P.L.R. 144.3 


Suit for the coDstruction of a will. 

The plaintiff was the granddaughter of one Sakharam Luxumonji 
who died in Oofcober. 1865, leaving hino surviving a son [372] Ramchandra 
(who was of weak mind) and grand-children, as shown by the following 
table : — 


Bakbaram Luxumouji (died October 1865) 

1 

Ramchandra 
(died 1869) 

= Kashi (died 1886) 

I 

I 


Krishnarao, B^lkrishna, Benabai. Sonabai 

Defendant No. 1. Defendant No. 2. Plaintiff. (died 1687) 

I m, B. Ktrtiker. 

Defendsot No. 11. Defendants Nos. 8 to 10, 

By hie will and codicils Sakharam Luxumonji bequeathed to hid 
exooufcore and trueteea a sum of Re. 7,000 on trust to inveat it, and to pay 

• Suit No. 5*21 of 1898 ; Appeal No. 874. 
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the income thereof to the plaintiff during her life. The will also gave 
directions as to the disposal of this money after the plaintiff’s death. 

The ttstator also directed that the income of the residue of his estate 
should be applied during the lifetime of his son Ramchandra towards his 
maintenance, and after his death should be given to bis widow for life, 
and after her death the residuary estate was given in trust for all the 
children of Ramchandra living at bis death in equal shares. 

The following are the material portions of the will. Under it the 
sum left to the plaintiff was Rs. 4,000, but by a codicil the amount was 
increased to Rs. 7,000. The sum (Rs. 4,000) given to Sonabai by the will 
was similarly increased to Rs. 8,000. 

“ I give and bequeath to my sou-in-Iaw Bhagwantrao Ramchandraji 
and one Rshwantrao Wittoji, their executors and administrators, the sum 
of rupees four thousand upon trust that they and the survivor of them, and 
executors and administrators of such survivor or other the trustees or 
trustee for the time being of this my will, do lay out and invest the same 
in the names or name of the trustees for the time being of this my will in 
any of the public stocks or funds or Government securities of the United 
Kingdom or India or upon freehold or leasehold securities in India or in or 
upon the stocks, funds, shares, debentures, mortgages or securities of any 
corporation, company or public body, municipal, commercial or otherwise, 
in Great Britain or India or any other colony or dependency of Great 
Britain, but not in any other mode of investment, and do from 
time to time alter, vary or transpose such stocks, funds, shares or 
seourities into or for others of any nature hereby authorized at their or his 
[573] discretion, and do and shall pay so much and such part of the 
dividends, interest and income of the same monies or of the stocks, funds 
and securities in or upon which the same may be invested as she may 
from time to time require for her own use and support, unto my beloved 
granddaughter Sonabai, the wife of Balkrishna Vasudeo, during her life 
for her sole and separate use independently of her husband and of his debts, 
control or engagements, and so that she shall not have power to dispose 
or deprive herself of the benefit thereof by anticipation, and the receipts of 
my said granddaughter shall alone be good and sufficient discharges for 
the same. And do and shall accumulate the surplus of euob dividends, 
interest and income (if any) which shall not be required by my said grand- 
daughter in the way of compound interest by investing the same arid the 
resulting income thereof in or upon any such stocks, funds, shares or 
securities as are hereinbefore mentioned for the benefit of the persons or 
person who under the trust herein contained shall become entitled to the 
principal fund from which the same shall have proceeded. 

“ And from and after the death of my said granddaughter do and 
shall stand possessed of the said sum of four thousand rupees and of the 
stocks, funds, shares and securities in or upon which the same may be 
invested and the interest and income thereof and all accnmulations thereof 
(if any) in trust for all or any the children or child of my said granddaughter 
who shall be living at her death orwhb shall leave lawful issue living at 
her death if more than one in equal shares and proportions. 

And I hereby declare that the said trustees or trustee for the time 
being of this my will shall after the death of my said granddaughter, apply 
the interest, dividends and income of the share to which any child or more 
remote issue shall for the time being be entitled under the trust-aforesaid 
for or towards his or her maintenance or educafeiort during his or her 
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minority, and if there shall be no ohild or other issue of my said grand- 
daughter who shall be living at her death, then the said trustees or trustee 
for the time being shall stand possessed of the said sum of four thousand 
rupees and the stocks, funds, shares and securities in or upon which the 
same may be invested and the dividends, interest and income thereof 
respectively upon and for the trusts, intents and purposes which are 
hereinafter declared of and concerning my residuary real and personal 
estate. 

“ Also I give and bequeath to the said Bhagwantrao Ramchandraji 
and Esbwantrao VVittoji, their executors and administrators the like sum 
of rupees four thousand upon trust to lay out and invest the same in the 
names or name aforesaid in or upon any of the stocks, funds, shares or 
securities bereiobefore authorized for the investment of the like sum of four 
thousand rupees firstly hereinbefore bequeathed to theua and to stand 
possessed thereof and of the stocks, funds, shares and securities in or upon 
which the same may from time to time be invested upon the like or similar 
trusts for or for the benefit of my granddaughter Benabai, the wife of 
Kesbav Vinayak, and her children or other issue and with the like power 
and provisions in every respect as are hereiobefore contained for or for the 
benefit of my said granddaughter Sonabai as bo and concerning the sum 
of rupees four thousand firstly hereinbefore bequeathed and with the like 
remainders over. Also I give and bequeath to the said Bhagwantrao Ram- 
ohandraji and Esbwantrao Wittoji, their executors, and administrators the 
further sum of four thousand rupees upon trust to lay out and invest the 
same in the names or name aforesaid upon any of the stocks, funds, shares or 
[874] securities authorized by this my will for the investment of the sum 
of four tlionsand rupees firstly hereinbefore bequeathed and to stand 
possessed of the said sum and the dividends, intere-^t and income thereof 
upon the same or similar trusts for or for the benefit of my granddaughter 
Mancubai, the wife of Ramchandra Sakharam, and with the like powers 
and provisions in every respect as are boreinbefore contained for or for the 
benefit of my granddaughter Sonabai as to and concerning the sum of 
four thousand rupees firstly hereinbefore bequeathed by me and with the 
like remainder over. 

“ I give and bequeath to tho said Bhagwantrao Ramchandraji and 
Eshwaotrao Wittoji, their executors and administrators the sum of nine 
thousand rupees upon trust tha^ they and the eurvivor of them and the 
executors and administrators of such survivor or other the trustees or 
trustee for the time being of this my will do lav out and invest the same 
in their or His namos or name in any of the stocks, funds, scares or 
securities hereinbefore authorized for the investment of the sum of four 
thousand rupees firstly bereinbefore bequeathed to nbem, and do alter and 
vary such stocks, funds and securities for others of a like nature as often 
as they shall think fit, and do and shall pay the dividends, interest and 
inoome thereof when and as the same shall become payable unto my 
granddaughter Angubai, the wife of Bhagwantrao Dwarkaoath, during 
her life for her sole and separate use independently of her husband or bis 
debts, control or engagements and so that she shall not have power to 
dispose or deprive herself of the benefit thereof by anticipation, and 
the receipts of noy said granddaughter shall alone be good and sufficient 
disoharges for the same. And from and after the death of said 
gnnddaugter Angvbai do and crfaalf stand posaessed of the said shm ' 
of rupees nine thousand and the stocks, funds, shares and ssourftiera or ^ 
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1895 upon which the same may be invested and the interest, dividends and in- 
Dbo, 13 . C(^m0 thereof in trust for all or any the child or children of my said grand- 

daughter who shall be living at her death or who shall leave lawful issue 
Original living at her death in equal shares and proportions if more than one, 
Civil and I hereby declare that the said trustees or trustee for the time 

20 ^^ 71 , this my will shall, after the death of my said granddaughter, 

apply the dividends, interest and income of the share to which any child 
or more remote issue shall for the time being be entitled under the trust 
aforesaid for or towards his or her maintenance and education during his 
or her minority, and if there shall be no child or other issue of my' said 
granddaughter who shall be living at her death, then the trustees or 
trustee for the time being of this my will shall stand possessed of and 
interested in the said sum of rupees nine thousand and the stocks, funds, 
shares and securities in or upon which the same may be invested upon and 
for the several trusts, intents and purposes which are hereinafter expressed 
and contained of and concerning my residuary parsonal estate hereinafter 
bequeathed. 

And as to all the rest, residue and remainder of my real and personal 
estate wheresoever and whatsoever I give and devise and bequeath the 
same unto the said Bhagwantrao Ramchandraji and Eshwantrao Wibtoji, 
their heirs, executors, administrators and assigns according to the nature 
and quality thereof upon trust that they and the survivors and survivor of 
them and the heirs, executors and administrators of such survivor or other 
the trustees or trustee for the time being of this my will do and shall in 

their or his discretion allow the whole or any part or parts of my said resi- 
duary real and personal property to remain as long as they shall think fit in 
its present form of investment or do or shall sell, collect or otherwise convert 
into money according to the nature of the promises all such parts of the 
same premises as shall not [575] consist of money in such manner 
and under such stipulations and upon such terms and conditions in 
all respects as they, he or she shall in their his or her uncontrolled 
discretion think fit, and may for the purposes aforesaid execute and 
do all such assurances as they, he or she shall think fit, and shall 
invest the monies arising from any such sale, collection or conversion - 
and all other monies arising from or forming part of my said residuary 
estate in their his or her names or name in or upon any of the 
stocks, funds, shares and securities hereinbefore authorized for the invest- 
ment of the aforesaid sum of four thousand rupees firstly hereinbefore 
bequeathed, and may alter, vary and transpose such stocks, funds, shares 
and securities for others of a like nature at their, his or her discretion and 
shall during the lifetime of my son Ramchandra alias Fakir apply the 
dividends, interest and income thereof and the rents of my said residuary 
real estate until sale for the benefit, maintenance and support of my said 
son m such manner as the said trustees or trustee for the time being of 
this my will shall in their or his own absolute discretion think fit, my 
intent and meaning being that the said trustees or trustee shall have an 
absolute discretion either to apply the same rents, interests, dividends 
and income or any part thereof immediately for the purposes aforesaid 
or to pay the same or any part thereof into the hands of the present wife 

of my said son to be by her applied for his benefit, maintenance and 
support. 

And from and after the death of my said son to pay the said rents, 

dividends, interest, and income to his present wife if she shall survive him^i 
until her death. 
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‘'And I hereby declare tbab from and afcer the determination of the 
trasts aforesaid the said trustees or trustee for the time being of this my will 
shall stand possessed of and interested in the said residuary real and personal 
^estate and the stocks, funds, shares and securities in or upon which the same 
or any part thereof may be invested, and the rents, dividends and income 
thereof. In trust for all or any the children or child of my said son who 
shall be living at the time of his decease or who shall leave lawful issue 
living at the time of bis decease in equal shares and proportions if more 
than one and if there shall be no suoh child who shall be living or whose 
issue shall be living at the time of the decease of the survivors of them 
.my said son and his present wife, then the said trustees or trustee for 
the time being of this my will shall stand possessed of and interested in 
the said residuary estate and the stocks, funds, shares and securities in or 
upon which the same or any part thereof may be invested in trust 
for the persons or person who would become entitled thereto in case the 
same had belonged absolutely to my said son, and be had died intestate.” 

At the date of this suit the first two defendants were the trustees in 
the place of those originally appointed by the will, and they were in 
possession of the estate. 

The plainbifif complained that the sum of Hs. 7,000 to which she was 
entitled under the will bad never been invested and set apart for her, nor 
had she been paid the income thereof. She alleged that the first and 
second defendants, in breach of their duty as trustees, were about to 
divide between themselves the whole estate of Sakbaram Luxurnonji. She 
claimed that her rights under the will should be [576] declared, that fit 
persons should be appointed trustees instead of the first two defendants, and 
for a declaration that she was entitled to have the Bs. 7,000 set apart and 
invested, and also to the interest and income thereof since the death of 
the testator, and to be paid the income for her life. 

Kamcbandra died in 1869 and his widow Kashi in 1886. 


1695 
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The first and second defendants contended (1) that the plaintiff 
was only entitled to so much of the income of the sum of Bs. 7,000 
as she might from time to time require for her support ; (2) that 
she was not entitled to any of the arrears of the said income ; (3) that, 
with respect to the said sum of Hs. 7,000, the trusts subsequent to 
the death of the plaintiff were void ; and (4) that the plaintiff was in no 
event entitled to any share in the residuarv estate, that the trusts with 
reference to it were void, and that, as to it, Sikharam died intestate, and 
that the same now belonged to them. 

The defendants further alleged that a sum of Bs. 16,700, which had 
come to the hands of the executors of Sakbaram, was ancestral property ; 
that the money had been mixed up by the executors with the other property 
and had been used in defraying necessary expenses, and they submitted 
that they were entitled to this sum absolutely, and that it should be made 
good to them out of tbe estate. 

B. Tyabji and Scotty for the plaintiff. — They cited Ijawin on Trusts 
(9bh Kd.). p. 377 ; Indian Trusts Act (II of 1882), a. 23 ; Mangaldaa 
Parmanandas v. Tribhuoandas (1) ; Manjamma v. PadmaTtabhayya (2) ; 
Tribkuvandas BuUonji v. Oangadas Tricumji (3) ; Sovdaminey Dossey v. 
Jogesh Chunder DuU (4) ; Kkerodemoney Dossee v. Doorgamoney Dossee (5) ; 


(3) 13 M. 898. 
(5) 4 0. 465. 

951 


(1) 16 B. 653. 
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189,5 Eavi Lai Sett v. Kauai Lai (1) ; Jarman on Wills (4th Ed.) pp. 443 — 5 ; 

Dec. 13. Theobold on Wilis, p. 78 ; Succession Act (X of 1865), as. 167 — 177. 

^ ^ Lang (Advocate-General), Macpherson and LoivndeSy for defendants 

URIGINAL ]^og X and 2 . — They cited Mayne on Hindu Law (5bb Ed.), para. 387 ; 

Civil. Succession Act (X of 1865), ss. 104, 167 ; Raucliffe v. Pathyus (2) j Jarman 
20 B S 71 Wills f4bb Ed.), pp. 445-6 ; Williams on [577] Executors, pp. 1447-8; 

Padbury v. Clark (3); Fitzsimons v. Fitzsimons (4); Whitley v. Whitley (5); 
Miller v. Thurgood (6) ; Varley v. Win7i (7). 

Modi and Cania, for defendants Nos. 3 to 10 (children of Sonabai). 

Modi, for defendant No. 11 (daughter of plaintiff). 

Candy, J. — In this case the main questions depend upon the con- 
struction of the will aud codicils of Sakharam Luxumonji, who died in 
October, 1865, leaving issue as shown by the family tree. The willdated 12th 
August, 1805, and codicils dated 2Dd and 11th October. 1865, provided that 
the trustees should invest Ka. 8,000, and pay so much and such part of the 
dividends, interest and income as she might from time to time require for her 
own use and support, to Sonabai during her life, for her sole and separata 
use, independently of her husband ; and should accumulate the surplus of 
such dividends, Ac., which should not be required by Sonabai, in the way of 
compound intere.sb, by investing the same and the resulting income thereof 
for the benefit of the persons who under the trusts contained in the will 
should become entitled to the princioal fund from which the same should 
have proceeded, and from and after the death of Sonabai should stand 
possessed of the Es. 8,000 and interest and income and accumulations 
thereof, if any, in trust for all or any the children of Sonabai living at 
61 death, or who should have lawful issue living at her death, and if there 
should be no child or issue of Sonabai then the Rs. 8,000 and the income 
thereof should form part of the residuary estate. 

^ like sum of Rs. 7,000 was to belaid out in the same way upon 
1 e or similar trusts for Benahai and her children or other issue, with like 
powei and like remainder over. As to the residuary estate of the testator, 

the trustees were during the lifetime of the testators son Ramohandra to 

apply the income for the maintenance of the said son. and after the death 
01 the said son to pay the income to Ramohandra’s wife Kashi, till her 
death, and after her death the trustees were to stand possessed 
ol the residuary estate in trust for all or any the children or child 
ot Kamchandra who should be living at the time of his decease, or 
Who should leave lawful issue living at [578] the time of bis decease, and 
11 there should be no sucli child who should be living or whose issue should 
be living at the time of the decease of the survivor of Ramchandra and 
iiashi, then the residue was to go to the person or persons who would 
become entitled thereto in case the same had belonged absolutely to 
Kamchandra and he had died intestate. 

It 13 admitted that the testator intended the bequest of Rs. 8,000 to 
Sonabai and Rs. 7,000 to Benahai (present plaintiff) to be on exactly the 
sanae erms. t was argued that the testator intended these bequests to 

granddaughters, 5Sonabai and Benahai. 
Bbould take under his will, and that they have no interest in the residuary 

estate. It certainly seems more probable that the testator intended that 

the grand sons should take the residuary estate, the gr 9 ,nddaughters and 


2 Mao. and Gord. 298. 
(5) 31 Beav. m. (6J 33 Beav. 496. 


(1) 12 C. 068. 

(4) 28 Beav. 417. 

(7) 2 J. and H. 706. 
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their ohildwn having the bequeata of E. 8,000 and Es. 7,000 rather than 
that the grand-daughters should taka an equal share in the raaiduary estate 
with the grandsons, and should also in addition have tha benefit of the 
bequests of the Bs. 8,000 and Es. 7,000. But the arguments In favour of 
this view drawn from the language of the will fail to support it. Thus, in 
support of this contention, the Jearned Advocate-General pomted to the fact 
that by his will the testator appointed the two trustees named in the will to 
be guardians of his “ infant grand-children, Krishnarao and Balkrishna,” 
the SODS of Eamchandra. It was suggested that these were the children of 
Eamchandra who, he intended, should take the residuary estate. But the 
answer to this contention is that there was no need to appoint guardians 
to bis grand-children, Sonabai and Benabai, who were both married at 
the time of the execution of the will. 

Then the Advocate-General pointed to the provision that the residu- 
ary estate was after Kashi’s death to go to the children of Eamchandra 
who should be living at the time of his decease, " or who shall leave 
lawful issue living at the time of his decease.” and be argued that the 
latter kis referred to the death of Ramchandr a' s son. But this clearly is 
not so. It refers to the death of Eamchandra, or, as is explaioed by the 
provision a few lines further on, the decease of the survivor Eamchaudra or 
Kashi. There can be DO doubt that according to the strict language of 
the will the testator provided [679] that the children (sous and daughters) 
of Eamchandra should take the residuary estate. In another part of his 
will he spoke of a certain allowance to his daughter-in-law Rakhmabai, 
to be made “ out of the residue hereinafter devised.” and bequeathed in 
trust for or for the benefit of my said sou and his issue. Possibly Sakha- 
ram thought that "issue” meant sons only. But whatever may have really 
been his intention, and whatever may have been the opinions of members 
of the family at various times on this point (as to which something will 
presently be said), the words of the will are too clear to admit of any 
doubt. The two sons and the two daughters of Eamchandra were alive at 
the time of the death of the testator, and they were alive at the time of 
the death of Kashi in 1886, when the trust came to an end. Each of 
them, therefore, on the death of Sakharam became possessed of a vested 
interest in a one-fourth share in the residuary estate. Each became in 
1886 absolutely entitled to possession of that one-fourth share Sonabai 
died, subsequently in 1887. Her one-fourth share has now become vested 
in her children, defendants Nos. 3 to 10. Banabai is still alive. Her child, 
defendant No. 11, has, therefore, no interest at present in her mother’s one- 
fourth share. 

A contention was raised on behalf of defendants Nos. 1 and 2 (tbo 
sons of EamohandrA) on the authority of Souddminey Dossee v. Jogesh 
Chunder Dull (1) and Khcrodemoney Dossee ^ . Doorgamoney Dossee (2) that 
the bequest of the residue, after the death of Eamchandra and Kashi, to a 
class, viz., the children of Eamchandra, was bad, because there might in 
1886 have been children of Eamchandra who bad not been born at the 
time of the death of the testator. 

But the view taken in the oases just quoted was not followed by 
another Benob of the Oalontta High Court in Ram Lai v. Kanai Lai 
Set (3> and the Uter view taken by the Calcutta 3igh Court baa been 
adopted by the Madras High Court in Manjamma v, Padmanbhaya (4V 


(1) 9 a 963. 


(9) 4 0. 456. 


(8) 12 C. 668. 


(4>lfl 1C. 199. 
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1895 and twice by the Bombay High Court, Mangaldas v. Tribhuvandas (1) 
Deo. 13, and Tnbhuvandas v. Gangadas (2). In the absence, therefore, of any 

serious argument why 1 should nob follow [5S0] tha view now generally 

URIGINAL adopted, I am content to accept the later authorities, and hold that the 
Civil, bequest of the residue was good. 

20 B. 371 . I DOW come back to the bequests of Es. 8,000 and Es. 7,000. 

Sonabai, as before stated, was married to a well-known solicitor, Mr. 
Balkrishua Kirtiker. Benabai was married to a gentleman with whom she 
has not for several years been on good terms. She admits that since her 
grandfather's death she lived mostly with her mother. All her five 
children who have been born to her, and of whom one only now survives, 
were (with the exception of the first) born in her mother’s house. Her 
father Eamchandra was admittedly a man of weak intellect ; but her 
mother Kashi was evidently a capable person and managed the family 
affairs. It may be taken that for many years Benabai lived with her 
mother and brothers and was supported by them. In 1886 Kashi died, 
Benabai continued for a short time to live with her brothers. Then they 
separated, Benabai assisting in the partition of the family cooking 
pots. She remained on with the younger brother for a time and then went 
to nurse her sister Sonabai, who was ill, Sonabai died in 1887, and 
Benabai has continued since then to live with her brother-in-law Mr. 
Kirtiker, acting as mother to his numerous children. On 30bh Julyi 
1892, she made a formal demand through the solicitors, Messrs. Wadia 
and Gandhi, addressed to her brothers, defendants Nos. 1 and 2, who 
had by that time become trustees under Sakharam's will, calling on them 
to pay to her arrears of interest due on the bequests of Es. 7,000, and 
also to set apart and invest in Government loan notes the said amount 
of Es. 7,000 without any further delay. The letter also recited a claim on 
behalf of Benabai to be interested in the residuary estate of Sakharam. 

No answer was given by defendants Nos. 1 and 2 to that letter. 
They now admit their liability to set apart the Es. 7,000 in trust for 
Benabai, and to pay her the interest as she may require, including of 
course the interest from the date of the demand in July, 1892. The ques- 
tion as to Benabai being interested in the residuary estate of Sakharam 
has already been dealt with above. But it has been further pleaded for 
Benabai that sbe had made many previous demands on defendants 
Nos. 1 and 2 for the interest due to her on the Es. 7.000. This plea is not 
established. The evidence of Benabai and witness Shewantibai, is, on the 
face of it, quite insufficient to establish the [581] plea. Oa the contrary, 
if any previous demands had been made, it is clear that the facts would 
have bean alluded to in the letter of July. 1892. Mr. Balkrishna Kirtiker 
was not called, and it is clear, from facts to be alluded to presently, that 
the members of the family were on perfectly amicable terms, B.snabai 
and Mr. Kirtiker (who may be said to have represented Sonabai) being 
well aware of what the brothers ware doing and not doing as regards their 
grandfather’s estate. 

^Bhagwantrao and Hshwantrao were the persons named in Sakha- 
ram’s will as executors, administrators and trustees of bis estate. They 
took out probate of his will in October, 1866. Bhagwantrao died in 
November, 1868. Bshwautrao then by deed appointed Waeudeo Pandu- 
rang to be his co-trustee. 


(1) 15 B. 652. 


(2) 16 B. 7. ' 
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On 3rd October, 1872, Kashi and her sons Kriahoarao and Balkrishna 1895 

filed suit No. 561 of 1872 against Eshwantrao and Wasudeo, joining Deo. 13, 
Sonabai and Benabai as party-defendants, setting forth the will and — ■ 

codicils of Sakbarana, and complaining that the trustees had not set OrigiNAI* 
apart or invested many of the legacies or ascertained the residuary estate, OlVIL. 

and no accounts had been filed till August, 1872, as to the particulars of 

which and us to the act and omissions of the trustees the plaintiffs ^ 
complained. They, therefore, prayed that the trustees might ha 
removed and that the estate should bo properly administered. It may be 
remarked that, in the 4bh paragraph of this plaint, Krishnarao and Bal- 
krishna and Sonabai and Benabai were recited as entitled to Sakbaram’s 
residuary estate after the death of Kashi, but the names of Sonabai and 
Benabai were subsequently struck out. 

On the 17th December, 1872, a consent decree was passed in the said 
suit No. 561 of 1872. It was ordered that the suit should be withdrawn 
without liberty to bring a fresh suit for the same matter against 
Eshwantrao and Wasudao ; that one Sarvotam and Krishnarao, one of the 
plaintiffs (now first defendant), should be appointed trustees of the will of 
Sakbaram in the place of Eshwantrao and Wasudeo, all charges of mis- 
conduct being withdrawn and all costs being paid out of the residuary 
estate of Sakbaram. 

It is admitted that in the same year 1872 Sonabai and Benabai 
received all arrears of interest oo their bequests of Rs. 8,000 and 
Rs. 7,000, respectively. 

[882] Allusion was made above to the fourth paragraph of the plaiot 
in suit No. 561 of 1872. It may he remarked that in the same year in the 
matter Eshwantrao being called to furnish accounts of bis administration 
of the estate of Sakbaram, an affidavit was prepared and sworn by Krishna- 
rao, dated 18th June, 1872, in which he spoke of himself and his brother 
and his sisters Sonabai and Benabai being residuary legatees under bis 
grandfather’s will. In another affidavit in the said suit No. 561 of 1872 
filed by Krishnarao on the 4th October. 1872, be spoke of himself and his 
brother as being the residuary legatees. 

In the year 1877, on the application of Krishnarao in the said suit 
No. 561 of 1872, Sarvotam was allowed to withdraw from his trusteeship, 
and Balkrishna (now defendant No. 2) was appointed in his place to be 
cO'trustee with his brother Krishnarao. Since then the two brothers 
have managed Sakharam's estate. 

As remarked above, the members of tbo family wore apparently then 
on amicable terms and continued to be so for several years. In 1888 the 
brothers Krishnarao aod Balkrisbna by the aid of their brother-in- 
law Mr. Kirtiker, with whom Benabai was then residing, drew up an 
agreement of partition of immoveable property, which {inter alia) provided 
for the payment of the legacies of Rs. 8,000 and Rs. 7,000 described above, 
but evidently did not contemplate Sonabai'e children or Benabai being 
interested otherwise in Sakharam’s residuary estate. Subsequently to 
1888 some family quarrel must have ariseu. Benabai’s demand through 
her solicitors was naade in July, 1892, and in April, 1893. the present suit 
was filed by Benabai against defendants Nos. 1 and 2, her brothers 
EriBhoarao and Balkrishna, the present trustees under Sakharam’s will, 
defendants Nos. 3 to 10, the children of Sonabai. deceased, and defendant 
No. 11, the child of the plaintiff Benabai, being subsequently joined. It 
is admitted that of Sonabai's obUdren defendant No. 3 is the only one 
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who was born the time of Sakbaram’s decease. Benabai's child, defend* 
ant No. 11, was admittedly not then born. 

The above being the facts proved or admitted, I £ad that Benabai is 
entitled to have the Rs. 7,000 invested and to be naid arrears of interest 
from the date of her demand in July, 1892. [583] I find that she is not . 

entitled to arrears ol interest prior to July, 1892. Not that I agree with 
the argument used by the learned counsel for defendants Nos. 1 and 2, 
that Benabai by the terms of Sakharam's will was not entitled to the 
interest oo the Rs. 7,000 as long as she lived with her mother and brothers. 

I do nob think that the words ‘ for her own use^ and support ” cat down 
the bequest or made it less than an absolute gift to be at Benabai’s own 
disposal whenever sue demanded it. But I think that it is equally clear 
that the money was ouly to be paid to her as she might from time to Utm 
require it : i. e., as the interest accrued, if Benabai asked for it, it was to be 
paid to her; if she did not ask for it, it was to be accumulated and 
eventually added to the principal fund. Beoabai not having before July, 
1892, demanded the interest, cannot now recover arrears of interest 
before that date. The fact that in 1872 Benabai and Sonabai recovered 
the arrears of past years’ interest (presumably from 1866) will nob prevent 
the present trustees from taking their stand on the express directions of . 
the will. 


Next, according to the will, if the Rs. 7,000 had been properly in- 
vested, the interest as it accrued and had not been required by Benabai 
would from time to time have been invested, and after the death of 
Benabai the principal fund of Rs. 7,000 anil the fund of accumulations 
would go to the children of Benabai living at her death, or who should, 
leave lawful issue living at her death. Benabai is not dead, but all the 
parties interested being before the Court, the Court is in a position to give 
direction as to the ultimate disposal of the Rs. 7,000. The direction must 
be that as Benabai’s child (defendant No. 11) was nob born at the death 
of Sakharam, the bequest of the Rs. 7,000 to Benabai’s child or children 
is void. When, therefore, Benabai dies, the Rs. 7,000 will be distributed 
as part of the residue, and should Benabai subsequently to this suit not 
require tne interest on the Rs. 7,000 from time to time as it accrues 
(obviously there is nob much chance of this) then the interest not so 
required being as far as possible itself invested will also be distributed 

like Rs. 7.000, 

The question, then, arises as to the interest which should, according 
to the provisions of the will, have been accumulated between [584] 1873 
and 1892. It is admitted that the present defendant cannot be held 
Hable for any accumulations of interests before January, 1873, when the 
first defendant as trustee came into charge of the estate. Bub plaintiff 
through her counsel seeks now to recover the arrears of interest (with 
compound interest) on the ground that the trustees failed in their duty to 
invest the Rs. 7,000. This, however, cannot be allowed. The trustees 
may have been negligent, but they are entitled to take their stand on tho 
provisions of the will, and contend that plaintiff is only entitled now to 
interest as she did demand it, the interest not so demanded being other- 
wise disposed of. The fact that the Rs. 7,000 have not been invested 
according to tbe provisions of the will would not entitle plaintiff to 
claim the interest of the sause in any way contrary to the will. And#, 
as noticed above, the present trustees are not oonoluded by whafr' 
ook place in 1872. So far the point is clear enough. The plainoi^^ 
18 nob entitled to pxeaenb possession of any adeumulatione of intawsfc^ 
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prior 6o 1892. And, aooording to Mr. Budrudin’s reply for plaintiff, 
that was the limit of the plaintiff’s ease. The question as regards 
the aocumulations, be said, oan only arise on the death of the plaintiff ; 
the surplus interest is only to be invested on the death of tbe lady ; no 
point arises as to the directions in the will regarding accumulations, 
because there are none, and they would fall into the residue. The answer 
to this is clear. The provision of tbe will is explicit ; the interest not 
required by Benabai was to be invested from time to time by way of 
compound interest, and on the death of Benabai the fund formed by these 
further investments was to go to the person who would take the Es. 7,000. 
But, as has just been shown, tbe Bs. 7,000 fall into the residue. On 
Benabai’s death her representative may claim tbe one-fourth share of tbe 
Bs. 7,000, which will then be distributed among the four residuary 
legatees or their representatives. It may be argued that the interest in 
that sum of Bs. 7,000 is vested in interest in Benabai though not in 
possession, and that with that share of tbe Bs. 7,000 there will also be 
the arrears of tbe interest which was not required, and which should itself, 
according to the will, have been formed into a fund to be added to the 

Es. 7,000. 

The learned Advocate-General, for defendants, argued that tbe 
direction in tbe will as to accumlations of interest was wholly [5851 void, 
quoting Mayne’s Hindu Law (5th Ed.), para. 387. But of the two oases 
quoted by Mr. Mayne, one {Kumara Asima v. Kumara Krishna{l)) was a 
case in which the direction was to accumulate for ninety-nine years, 
while no direction was given as to tbe appropriation of tbe fund at tbe end 
of the time. In tbe other (Krishnaramani v. Ananda (2) the trust for 
accumulation was wholly bad as being, in fact, part and parcel of the 
creation of a perpstuity. I can 6nd no case in which a direction such as 
the present one was held bad, viz., a gift of Bs. 7,000 to Benabai for life 
with a gift over of Bs. 7,000, to which was to be added so much of the 
income of the Bs. 7,000 as had not been required by Benabai. Tbe fact 
that 8. 104 of the Succession Act was rot made applicable to Hindus by 
Act XXI of 1870 seems to show that a direction in a will to accumulate 
the income arising from any property is not necessarily void. 

Then it was argued that as the sum of Bs. 7,000 forms part of the 
residue, therefore by the will the interest not required by Benabai 
belonged to Bamchandra and then to Kashi, and thus could never be a 
vested interest to which Benabai or her representative could lay claims. 
But this is not so. Supposing that by the terms of the bequest, and 
not by operation of law, the accumulated interest not required by 
^enahai was on ber death to go with the Bs. 7,000 to tbe residu- 
ary legatees, the trastees would not have been justified either in taking 
that money for themselves or in paying it over to Bamchandra ana 
^asbi. If tbe direction to accumulate is good at all, it is good for its 
disposal with tbe Bs. 7,000 as part of tbe residuary estate. 

Then it was argued that as the gift over of tbe Bs. 7,000 to Benabai’s 
ehild is void, therefore the direction to accumulate for tbe benefit of 
Beaabai’a child is void also. But this is not tbe case of a bequest being 
void, and, tberafore, any bequest contained in the same will and intended to 
take effect a/ter or upon failure of such prior bequest being also void (cf, 
«, 163 of Saooeseion Act). This is the oaseof tbe bequest of Be. 7,000 plug 
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1895 interest being void, and, therefore, the said bequest falling to the four 
Deo. 13. residuary legatees. Of these defendants Nos. 1 and 2 do not, of course, 
„ ask that any accumulated interest between 1873 and 1892 should be 

ORIGINAL oalculated [586] in taking the account of the residuary estate. Nor do 
OlviL, the children of Sonabai ; their counsel expressly disclaimed anylsuch plea. 
20 B~571 remaining Jtb share on whose behalf such a plea can be said 

to require consideration. Apart from the fact that plaintiff did not ex- 
plicitly raise it. but on the contrary asked for the present possession of the 
said money, I find that it would not be equitable to give such a direction 
to the Commissioner in taking an account of the residuary estate; for it 
was with the full knowledge of Benabai that the Bs. 7,000 were not 
invested, but used for ocher family purposes. Defendant No. 1, who holds 
a responsible position under Government, gave his evidence in a straight- 
forward manner, and I accept his statements without hesitation. 

I hold, therefore, that interest which should have been accumulated 
between 1873 and 1892 cannot be given, wholly or in part, to plaintiff now, 

nor can it be taken into consideration in taking an account of the residuary 
estate. 

I now come to consider the question regarding the sum of Bs. 16,436-5 
which Bshwantrao as the surviving executor of Sakharam Luxumon 
on 30th November, 1870, received from the Master in Equity, as 
representing a share payable to Sakharam according to a decree of the 
High Court dated 20th February, 1864. That decree was in a suit to 
which Sakharam with several other members of his family was a party, 
and related to certain ancestral estate which the Master was to sell and 
to give Sakharam obh share of the proceeds, It is clear, from the accounts 
which Eshwantrao furnished in August, 1872 (alluded to above) that Esh-; 
wantrao received and dealt with the sum of Bs. 16.436-5 as part of the 
estate of Sakharam covered by Sakharam’s will. No one up to the present 
suit seems to have had any opinion as to this money, but that it formed 
part of all the rest residue and remainder of my real and personal estate 
wheresoever and whatsoever’* devised by Sakharam as shown above. But 
defendants Nos. 1 and 2 now plead that, if an account is directed to be 
taken of Sakharam’s residuary estate, this sum of Bs. 16,000 odd with 
interest from the date of its receipt must be deducted from the monies 
which have come into their hands, as they are entitled to hold the cash 
received from the Master as ancestral estate in which Sonabai and Benabai 
would have no share. In my opinion, they are not so [ 387 ] entitled. 
The circumstances under which the Master called upon the executors of 
Sakbaram’s will to receive the money cannot now be made clear. But 
It would be very difficult to suppose that Sakharam had, when be made 
his will in 1865, entirely lost sight of the decree which bad been passed 
m 1864 and under which he would be eventually entitled to receive a large 
sum of money representing his share of the ancestral estate. Seeing the 
details recited in the will, e. g., the debt due to testator from Jamnabai,' 

I IS strange that the testator did not mention the money coming to him 

^ IS64:. But. having regard to the very wide terms in 

which the testator desoribed his residuary estate, including real as well as 
personal, it musfc, I think, be taken that he did profess to dispose of the 
money coming to him under the decree. When defendant No. 1 took 
upon himselfibhe trusteeship he knew that the previous trustee and executor 
had received and dealt with the money as part of the residuary estate 
isposed ot by the will. At that time, as shown above, the members of the 
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family seem to have been uncertain whether defendants Nos. 1 and 2 were 
the sole residuary legatees. But, at any rate, both those defendants were 
perfectly competent to apply to the Court for a correction of the accounts 
so that the fund received from the Master could have been excluded from 
the account of the residuary estate covered by the will. They did not do 
so. It would be inequitable now to allow defendants Nos. 1 and 2 to re- 
open the accounts which they have accepted and acted on for so many 
years. I have now dealt with all the points arising on the pleadings, and 
can dispose of the issues seriatim. 

1. I find that plaiotiff is entitled to the interest of the Rs. 7,000 
only as she may require it ; that if she demands it as it accrues it must 
be paid over to her. Of course she would be entitled to a reasonable 
time for demand, and there would be no lapse simply because she did not 
ask for the interest on the very day it accrued. Id the same way I see 
no objection to her giving a standing order that the money should be 
paid over to her or to a certain person on her account bill further notice. 

2. I find that defendants Nos. 1 and 2 have not been always ready 
to set apart the Rs. 7,000. That is admitted by defendant No. 1. No 
doubt all the members of the family were aware of the way in which 
defendants Nos. 1 and 2 were dealing with the estate, and [588] express- 
ed no disapproval, but that does not alter the fact tbat defendants Nos. 1 
and 2 so acted as to be unable to set apart the Rs, 7,000 when called on 
to do 80 . They admit their liability now to set apart the money. 

3. I find that plaintiff made no demand prior to 30bh July, 1892 

A. I find that plaintiff is entitled to demand the interest, whether she 
is supported by any member of the family or otherwise. 

5. I find that plaintiff cannot demand arrears of interest prior to 30th 
July, 1892. The arrears from July, 1892, may fairly be taken bo cover the 
first half-yearly interest for 1892. 

6. I find that the gift over of the Rs. 7.000 after Benabai's death is 
void, and that the same falls into the residuary estate of Sukharam. 

7. I find that the bequest of the residuary estate, after the death of 
Kashi, is not void. 

8. I find tbat plaintiff has a itb share in tbat residuary estate. 

9. I find that defendants are not entitled to deduct any sum on 
account of ancestral estate. 

10. I find that defendants Nos. 1 and 2 are not solely entitled to 
Sakbaram’s residuary estate. 

11. I find tbat the agreement of 1888 made between defendants 
Nos. 1 and 2 was made with the knowledge of the plaintiff, but that fact 
does not estop the plaintiff from claiming her just rights under the will. 

12. I find tbat, to ascertain the residuary estate for which defendants 
Nos. 1 and 2 are liable, a reference must be made to the Commissioner. 

13. (General issue). 

14. I find that defendant No. 3 is entitled to the Rs. 8,000 which on 
the death of Sonabai by the will of Sakharam became the property of 
Sonabai's child, defendant No. 3, who was alive at the death of the testator. 
In BO finding I follow the view adopted in regard to the bequest of the 
residuary estate. I find also tbat defendants Nos. 3 to 10 are entitled to 
Sonabai’s ith share in the residuary estate of Sakharam. 

[989] 15. I find that under the will of Sakharam defendant No. 11 
is not entitled to the Rs. 7,000 on the death of the plaintiff. Her mother 
(the plaintiff) is entitled absolutely to one-fourth share of the reaiduarv 
estate of Sakharam; 
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1895 Ifc only remriins to deal with the prayers of the plaint in acontdatide 

DEC. 13. with the above findings. 

(a) Plaintiff's right, having been ascertained as just shown, wiU be 
ORIGINAL declared and there wiM be a direction to carry ont the trusts of the will as 
Civil, regards the investment of the Es. 7,000. There will be a similar direofciofl 
20 B~371 secure the Ks. 8,000 for the benefit of defendant No. 3. 

ib) I cannot consent to the proposal to remove the present trustees, ' 
defendants Nos. 1 and 2, unless they themselves are anxious to be relieved 
from the trust. I cannot adopt the very strong language used by tbar 
learned counsel for the plaintiff in regird to the conduct of ddfendants 
Nos. 1 and 2. They have acted unwisely but not fraudulently. 

^e) The necessary declaration will be made to have the Bs. 7,000 set 
apart and secured to plaintiff for her life, provided she demands the income’ 
thereof. 

{d) And to entitle her to receive the interest from 30th July, 1892, fihd 
same should be calculated at compound interest with half-yearly rests. 

(c) I do not think that any injunction is necessary, nor is the 
appointment of a receiver necessary. 

(/) No arrears of interest can be allowed prior to 30th July, 1892* 
the same covering the first half-year’s interest of 1892. 

(g) As to the costs. Plaintiff must bear all costs occasioned by th©. 
plea that there had been a demand prior to 30th July, 1892. Her other 
costs up to date and the costs of defendants Nos. 1 and 2 up to date must 
be borne by defendants Nos. 1 and 2 personally. Their omission to give 
any answer to plaintiff’s demand necessitated the suit. In any casOi 
defendants Nos. 1 and 2 are not entitled to have separate costs. 

The costs of defendants Nos. 3 to 11 to come out of the residuary, 

estate, for the ascercainment of which there must be a reference to tbs' 
Commissioner. 

[590] At the request of the Advocate-General the findings to be 
inserted in the decree. 

The first and second defendants appealed. They contended (1) that 
Benabai was not entitled to a share in the residuary estate ; (2) that the 
children of Sonahai were not entitled to a one-fourth share in the residuary 
estate ; (3) that the defendants should be declared entitled to deduct from 
the estate, before the residue thereof was available for distribution, the 

sum of Es. 16,436 and interest thereon received by the executors oi; 
Sakharam. 

The plaintiff Benabai filed cross-objections to the decree. 

Macpherson and Lowndes, for the appellants (defendants Nos. 1 and 2)^' 

Starling and Scott, for respondent (plaintiff). 

The following authorities were referred to; — William on Executor^' 
^ 1114 ; Seton on Decrees (5th Ed.), p. 1355 ; Theoboldon WiUs, p. 404 ; 
Henderson on Willsi pp* 217 — 219 ; ^angaldas P(irin<inand(xs v* Trihhu^^ 
Vandas (1) ; Ram Lai Sett r. Kanai Lai Sett (2) ; Bai Bishen Ghand 
Asm/iida Koer (3) ; Dorrell v. Dorrell (4) ; Lewin on Trusts (9th Ed.)* 

pp. 377—379. 


JUDG1\[ENT. 

Parran, C. J.— This is an appeal from the judgment of Candy, J.i 
upon the construction of the will of Sakahram Xjuxumonji. The appellants 

(1) 16 B. 652. (2) 12 O. 663. (3) 11 I.A. 164. (4) (1895) » Gh. 698i 
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complain of the learned Judge's decision in so far as it gives the plaint- 1895 
iff Benabai and the defendants Nos. 3 to 10 collectively, who represent Deo. 13. 
Sonabai, shares, respectively, in the residuary estate of tbe testator. 

The will is dated the 12bb August, 1865. The family for a lengthen- URlfaiWAii 
ed period were under the impression that the sons of Ramchandra OlVIL. 
Sakharam to tbe exclusion of his daughters were entitled to the residuary ^ 
estate. The judgment appealed against has determined that the daughters 
equally with tbe sons are entitled to share in it. 

Tbe clause which gives rise to the question is this : — 

“And I hereby declare tbat from and after cbe determination of the 
trusts aforesaid tbe said trustees or trustee for the time being of this my 
■will shall stand possessed of and interested in the said residuary real and 
personal estate and the stocks, funds, shares and securities in or upon 
■which the same or any part of that may [591] be invested, and the rents, 
dividends and tbe income thereof in trust for all or any the children or 
child of my said son who shall be living at the time of his decease or 
who shall leave lawful issue living at the time of bis decease in equal 

shares and proportions if more than one, and if there be no such child 

who shall be living or whose issue shall be living at tbe time of 
the decease of the survivors of them my said son and his present wife, 
then tbe said trustees or trustee for the time being of this my will shall 
stand possessed of and interested in tbe said residuary estate and the 
stocks, funds. &c.. in trust for tbe persons or person who would become 
entitled thereto in case the same had belonged absolutely to my said son 
and he had died intestate. 

Upon this it is firstly contended that the context of the will shows 
that the testator used the expression “children” in the above clause as the 
equivalent of sons who alone, he desired, should take. The will was written 
in English, and it is suggested that the testator had not an accurate know- 
ledge of that language, and tbat. therefore, it is by no means improbable 
that he misunderstood the term which he employed and used it in an 
unusual sense. As giving colour to this contention it is pointed out that 
legacies, which are strictly tied up. are given to the testator s grand- 
daughters Benabai and Sonabai, and it is argued tbat it is highly improbable 
that in addition the testator should have given them absolute and uncon- 
trolled shares in tbe residue which would place them in a better position 
than their brothers to whom nothing is given but their shares in the residue. 

It is also provided in the will that, in the event of the failure of issue of 
the granddaughters, tbe legacies to them shall fall into the residue. 

This is, it is contended, a clear indication that the testator did not 
intend that his granddaughters should share in the residue. 

These considerations, though they are calculated to induce a very 
careful scrutiny of tbe whole will with a view to ascertain whether its 
context does not show that tbe teatatDr used the term children ” in other 
than its usual grammatical sense, are in themselves insufficient to control 
or vary the meaning of the term. They only show that the testator has 
made a disposition by his will which the Court is surprised to find such a 
testator or indeed any testator making. If there was any ambiguity in 
the expression, such considerations might determine tbe sense in which tbe 
testator used it, but they cannoc lead the Court to refuse to give effect to 
the plain language which he has employed. In support of tbe contentions 
that the context of the will iodicates that the testator used the expression 
[893] ** oliildren ’’ instead of “ sons ” the appellants rely upon tbe fact that 
the testator when referring to Sonabai and Benabai in the early portions 
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of the will desigcate. them his " granddaughter,:’ while in the final 

clause ofthe vvill he appoints the executors of the will guardians for his 

infant grand-children Krishnarao and Balkrisbna, not for his infant 
giandsons. should readily lend ourselves to this contention if we 

thought we should be justified in doing so. But it appears to us too 
slender a oasis from which to draw the suggested conclusion. There is 
no antithesis between the two expressions. The testator merely uses one 
appropriate expression to designate Krishnarao and Balkrisbna instead 
of anothei hardly more, or, we snould rather say, equallv appropriate 
This IS the only foundation for the argument; and in otber'clauses of the 

w ill the testator uses the expression children where it is not contended 
that he means to confine it to sons. If we were to accept the argu^nt 
of the appellants, we should have to attribute two entirely different 
meanings to the same word in the same instrument without any con ex 

cons Lctbn fundament^ canons 

01 coosciuctioD. We, therefore, come to the conchiqion fhaf 
ment of the Division Court upon this point is corLir 

who shall bet vLg“a tiki Eamchandra 

wno snail be living at his decease is a girt to a class of which some mav 

son Eamchandra had two daughters Sonabai and Ren 

Krishnanath or Krishnarao and rTip ■ u c two sons, 

enlarged so as to embrace them . ® ^?“°^aDdra, the class should be 
with that of Tribhuvandas v decisions ending 

cases defeat the primary intention Trh f t ^ 

be given to his seLndary intention withilk ?n°°‘ 

these decisions in nreferenPA M ^ i- ^ ^ we ought to follow 

them Unnn fhiQ oarlier oases that are opposed to 

DHsion Court ^ by the 

16 ddel-oThicf th^n ”- reference to a sum of Eupees 

testtml estate 01 l aSrtrbl 

a sum admittedly arising from f ^bis was 

ancestral estate by theVaster in certain 

testator received after hiQ dpafL executors of the 

ally and t^re ia n-’^b^- ^ “oney specific- 

intended to dispose of or^deal ' wifh^ *^0 testator 

therefore, arise in reference to i*- Tf- question of election can. 

and dealt with bv the ayap h' ®'PP*'**0Qtly allowed to be received 

of the uLTrstanLl in fh f -1 consequence 

the residuary with the rest of 

That understanding havino upon the sons of Eamchandra. 

having now been found to be erroneous, the sons of 
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-Eamchandra are of course entitled to have it from the estate and restored 
to them, unless the law of limitation bars their right. We do not think 

that it does. ORIGINAL 

When the sum was received by the executors, one of the sous ot 

Eamchandra, the appellant Krishnarao, was acting as an executor and 

the other son, the appellant Balkrishna. soon aiterwards assumed that 

office Their case is that this money was used for the purposes 
estate, or, in other words, lent to it. The executors have thus used then- 
own monies or money procured by one of them for estate purposes^ In taking 
the accounts of the estate, executors are entitled to bo flowed such money 
Spackman v. Hif6rooi (1) ; Seton on Decrees (4th Ed ), ^ 894. Under 
certain circumstances they are allowed it with interest. We are unable 
[594] to see how the Statute of Limitation applies to sucn a case, as the 
Lcount of the executors has still to be taken. Whether this sum has 
been advanced to, or used in. the estate will be 

is gone into. For these reasons we are of opinion that the findiDo on 
the 9th issue must be set aside and the decree varied so as to give effect 

to our judgment in this respect. 

The respondent Bcnabai has Bled cross obieotions to the decree m 
vAfareoce to her claim for interest on her legacy of Ks. 7,000. By the 
clause in the will upon which her contention is based, the testator gives 
a sum of Rs. 4,000 (by a odicii raised to Rs. 7,000) to his executors upon ■ 
trust that they do invest the sum in the name of the trustees and do 
pay so much and such part of the dividends, 'Dlerest and income of 
the same monies or ot the stocks, &c., upon which the same may be 
invested as she may from time to time require lor her own use and 
support" to Benabai during her life for her sole, and separata use 
independently of her husband without power of antioipation a,ndupon 
trust that they do and shall accumulate the surplus of such dividends, 
interest and income (if any) which shall not be required by Benabai, 
in the way of compound interest by investing the same and the result- 
ing income thereof for the beneBt of the persons or person who under 
the trusts ot the will shall become entitled to the principal fund from 
which the same may have proceeded. These trusts were for all or 
anvof the children or child of Benabai who shall be living at her 
death or who shall leave lawful issue living at her death fading 
whom they were to fall into the residue. The bequest to the children of 
Benabai having been void under the rule m the Taao<-e case. the accu- 
mulations are held in trust to form part of the residue. Benabai s 
legacy has never, in fact, been set aside. The interest upon it was 
paid to her down to 1872. After that she lived on amicable terms with. 

Ini was supported by. her mother and her brothers the executors and 
other members of the family, down to the o' ‘he disputes between 

them ; and the Division Court has held that she did not after 1872 require 
or demand pavment of the interest upon her legacy until 30th July, 1892 
The latter finding has not been seriously oontested before us, and we [599] 
think we ought to aocept it. Upon the construction of the clause we agree 
in the view taken by the Division Court. The plaintiff was entitled, wo 
think, as she required money for her support from time to time, to receive 
it from the executors up to the full amount of the interest, but if she did 
not reauire the interest, or any part of it. the trustees are directed to invest 
•the amount nob required, and are directed to hold such accumulations 
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189S upon trust for the persons who will be ultimately entitled to the fund. After 

De^i 3, it is once accumulated, the accumulations appear to us to become impressed 

OnrrTMAT 7 ’?^ Benabai is no longer entitled to receive them. The 

wiCriNAL failure of this ultimate trust cannot alter or enlarge the meaning of the 

CmL. bequest for life in favour of Benabai. That remains the same as if the 

20 B 571 were good and could be given effect to. Benabai cannot^ 

therefore, claim to have the interest prior to 30tb July. 1892, which she 
did not require and demand as it accrued due. now paid to her. 

She demands, however, as a person interested in the residue to have 
the fund now made up to the amount at which it would have stood had 
the trustees set apart and invested this legacy as they should have 
done at least in 3873. The learned Judge in the Court below has 
refused to give directions to that effect on the ground that Benabai 

dealings of the executors with the estate since 
l«/d until the disputes, and acquiesced in them, and we think that 
he was justified in taking that view. The executors themselves and 
bonabai s children are entitled to i of the residue, and they do not seek 
■o have this provision made. The legacy money appears to have been 
employed in estate purposes, and it is not shown that it has not henefibed 
the estate to the same extent as if it had been invested and the surplus 
income accumulated. It has not, in fact, been shown that the residue 
has suffered any actual loss by reason of this direction not having been 
carried out. Under these circumstances we do not, on the whole, consi- 
der that equity requires us to take the extreme steps of giving this alter- 
native direction which Benabai asks for against the wish of the other 
beneficiaries, \^e. therefore, disallow the cross-objections. 

As to costs, we do not think that the Division Court has assigned 

adequate reasons for departing from the usual rule in such [596] cases 

and mating the executors personally liable to pay them. Since we have 

varied the decree in a material point we consider that the whole question 
as to costs 18 open to us. 


The parties respectively will have their costs out of the estate in the 

tn nt T !, j ^•espeotively, of the appeal as it 

has in part succeeded and in part failed. We do not, under the oironm- 

stances, make any order as to attorney and client costs 


Decree varied. 

Attorneys for the appellants (defendants Nos. 1 and 2) Messrs. 
■Dfiatshankar and Kanga^ 

MoJalZnd-MlTvi'^^ respondent No. 1 (plaintiff) :-Messrs. ChitnU, 
Attorney for other respondents Mr. Balkrishna V. N. Kirtikar. 
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SMALL CAUSE COURT REFERENCE. 

Before Sir Charles Farran, Kt„ Chief Justice, and Mr. Justice Strachey. 

Tejpde Dewchand and another iPlaijitiffs)v. Mahomed Jamal and 

OTHERS {Defendants.)* [lOtb January, 1896. j 

Arbilration-^Application to file award-Civil Procedure Code (Act 

7^ ^22 ltlZcM Procedure Code (Act XIV of im 2 )-Praciice-^Procedure. 

Where on an applioatioa to file an award under ss. 525 and 526. Civil Proce^ 
dute Code (Act XIV of 1882). objeobiona, which lo the opinion of the Court are 

not merely frivolous or ooloucable. ace raised to the or 

Bubmission aod award, the Court has no jatisdicbion to deal with them and 

must refer the parties to a regular suit. 

Samal v. Jaishankar (1) and Surjanw. Bhikari (2), followed. 

Amri( Ram v. Dasrat Ram (3), not followed. 

TKV noPT. R iQOnF B )• R.. 29 B. 62U626) = 7 Bom. L.R. 644 : 26 C. 7^ <F 

=2 aW-N. 529; U aLJ.lSl ( 133 ) = 5 Ind. Cas. 98 ; 13 C.P.L.R. 53 ; 0.. 28 B. 
287=6 Bom. L.R. 15 (16).3 

Cask stated for the opinion of tho High Coarb, under 3. 69 of the 
Presidency SmaU Cause Counts’ Act (XV of 1882). by C. W. Chitty. Cb.et 

Judge: — . , , 

"This was a suit brought by the plaiutiffs, who were lather and son, 
against the three defendants to recover Ks 1,228-8 as [597]damage3 for 
breach of contract to deUver cottoo. Toe first defendant is brother of the 

second and son of the third defendant. . o u a 

On the 8uit being called on before ma for hearing on the 8bh August, 

1895. the plaintiffs' solicitor presented an appUcabion stating that the 
matter in question in the suit had been raferrel to t he arbitration of one 
Purshotam Sivji, who had made his award, and asking that the submis- 
sion paper and the award might be recorded as a settlement of the suit 
under 8. 375 of the Code of Civil Procedure, or tbat, in the alternative, 

the award might be filed under s. 525. i < *l i. 

After hearing the solicitor for the plaintiffs and counsel for the farst 

defendant and the pleader of the first and second 

to consider the point. On the 12th August I delivered judgment to the 
etloet that tho submission paper and the award could not possibly he 
recorded as a compromise of the suit under a 37o for many reasons but 
more especially because (1) the first plaintiff and second and third 
defendants were no parties to the alleged arbitration and were not bound 
by it and (2) it would preclude the defendants from raising any objeotions 
they might have to the validity of the award. I was of opinion that the 
plafotiffs were entitled to a notice under s. 625 calling on the first 
defendant to show cause why the award should not be hied. 

“ I should mention that tho aubmisaion, although m the body of it 
purporting to be made by tho three defendants, was only signed by the 
first defendant, the second plaintiff being the only signatory on the part 
of himself and his lather. The award purports to be made against all the 
three defendants. In aooordaooe with my decision a notice was issued 
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, — .. [Yoli.'* 

against the fii-sfc defendant, and on the 26th August it came on for hearing. 
The first defendant by his counsel raised the following objections'— (l) that 

the matters in dispute were not duly or legally referred to arbitrationr 

\A) that the submission, if any. was imperfect and illegal ; (3) that what 
was sought to be filed was not an award ; (4) that the submission, if any 
was revoked before the making of the alleged award; (5) that the arbi- 
trator was guilty of misconduct, and (6) that the award was made with- 
out any investigation. 

f * the arguments on part of the first defendant anr 

the plamtifis I delivered judgment and held, on the authority of the cases 
cited, I was justified m refusing to file the award and in referring the plaint- 
Uls to a substantive suit on the award. The objections taken hv the first 
detendant appeared to me serious and substantial and to go to* the very 
root of the patter as to whether there bad been any binding submission 
or awaid. They did not appear to me to be merely frivolous or colourable 
objections raised for the purpose of hampering the plaintiffs. The cases 

w.v -IT ^ J'^ishankar Dahukhram (1) ; 

\ ^ Ohanapgavda (3) and Btjadhur 

‘u decided in the case of Dandekar v. Dan- 

^Hars io) that to show cause means not merely to allege but to prove it. 

tha^dirrnM^^ did not preclude me from exercising 

506^ Th«. appear to bo left to the Judge by ss. 525 and 

irTtn provides no procedure for an elaborate investigation 

into difficult questions of law and fact. 

the delivering judgment, and had in fact expressed my opinion. 

ThoSih teehei iT ^ be stated, 

wish to danr^ve th^ application, I do not 

opinion ? 7h satisf^^^^ of obtaining the higher 

Lordships — submit this question for the consideration of their 

bound to 525, the Court was 

hound to go into evidence on the objections raised ? 

in refusine to ‘be circumstances above stated, I was justified 

in mousing to file the award and in referring the plaintiffs to a substantive 

costs o?tL'’dtv 5®’ ‘be first defendant’s 
costs of the day, and Es. 60 to meet the costs of reference " 

Itmkes appeared for the plaintiffs. 

[599] ianr/ (Advocate-General), for the defendants. 

w T • L were cited and commented upon • Samal Nathu 

Jaaav Nath . (3) ; Dandekar v. Dandekars (5) ; 

JUDGMENT. 

arise ‘° "P°“ ‘bis reference- 

filed a suit in the plaintiffs, who are partners.' 

anta for hr^t, h ^ ? Cause Court to recover damages from the defend- 
ant^bj;e ^f a contract to deliver c otton. The defendants wert. 

/i l rt T% - ' 


(1) 9 B. 254. 
(4) IOC. 11. 
(7) 17 A.21.< 
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three partners carrying on business in the name of Mahotned Jamal, which 
was also the name of the first defendant On the suit being 
plaintiffs made an apnlioation to the Court 
Len privately referred to arbitration, and that an award ban been 
nZr M alking that the award might be filed under ss o2o and 526 of 

the Civil Procedure Code. It then appeared that the 

been signed by the defendant Mahomed Jamal aione, although in its body 
it purS to be made bv all the three defendants. The award purpor ed 

to be made against all the three defendants^ The learned 
a notice to issue under s. 525 to the defendant Mahomed Jamal. That 
defendant appeared, and while admitting his signature to the submission 

taper raised several objections as to its legal 

r^Ther dM^o; rppt; lotf me;:irSotrm itrb*]: 

objections raised for the purpose of hampering the plaintiffs^ 

TndL considering that he had a discretion in the matter, and that 

L. 525 and 526 provided no procedure for an 

throUin^ffs tra^tuirr s°it*'‘Thr fifth and stath'’ objections related to 

the conduct of the arliitrator. The rest were objections “ 

[600] submission and award independent of the charactei of the aibitra 

tor’s proceediogs. 

The quesfeioQS submitted are ; 

1. Whether, after is-^uiog a notice under 
bound to go into evidence on the objections raise 1 - 

2 Whether, under the circumstances stated, the Judge was justidod 
in refusing to file the award and in referring the plaintiifs to a substantive 

it ^ 

The decisions of this Court on which the learned 
n a rnlied are Sdnial Ndthu v. Jatshankar Daloukhram U), 

%riibhai v.^ JamsHji (2) and VmkaUsh v. Chanavgavda (3), while he 
distinguished Dandekar v. Dan^ekars [i) . The former judgments have 
b^en referred to with approval by three of the five Judges of the Calcutta 

High Court who decided the Full Bench case of Surjan 

Raot{6) The Full Bench unanimously ruled in that case that when an 

Scalion U made to a Court for filing 

are raised, and the objections are such as fa 1 within s. 521 of 
Procedure Code, the Court is not bound to hold its hand and ''eieot the 

hnf if ia the dufcv of the Court to inquire into the validity of 
tSe ohTctious rai d and"lLreupon to determine whether the award 
should bffiled or not. Three of the Judges, however, further expressed 
their opinion that where in such an application an objection is taken that 
^h^mat ers in dispute were never referred to arbitration and is. therefore, 
not on one of the grounds mentioned in s. 521. the Court has no jurisdic- 
tion to deal with it. but should reject the application and refer the parties 
to a regular suit. The objections taken to the award m Samal Nathuv. 
Jaishanker {supra) and in the case in the Printed Judgments of 1890 were 
oMotioos which went to the root of the submission, whi e tnose taken m 
Dandekar v. Dandekars were objections to the conduct of the arbitrators, 
and, as such, clearly fell within the s. 520 or 521 of the Code. 
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[601] Id the present cage the main objectiioag were of the former 
character and the Judge rightly considered that the ease was governed by 

Samal Nathu V. Jaishankar Dalsufchram [supra), ^ 
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Da, Allahabad High Court in Amrit Bamy. 

Dasrat (1) which gives a more extended application to the words of s 526 

we ° l>ee° applied to them, has, however, been cited to us and 

we aie asked, upon the reasoning contained in that judgment to dissent 
from the ruling of our own Court in Samal Natku v. Jaishankar (supra) 

^ (su^jra). and the Question before ns is 

w ethei we ought to do so and refer the matter to a Pull Bench. Before 

ousi eriug it I may say that I entirely agree with the ruling of the Pull 

to wh ch I hav:'r/‘^ - BhikaHBaoUsupS 

that the Court wb d'^V “’0 Legislature intended 

annL Tn ^ ^ correction by a Court of 

appeal in the same way and to the same extent only as if the award had 

exmes“ed thTunte^“f -fh' '^‘’e Court, and that they^ve 

exDiessed that intention with clearness in the 526th section of the Code 

inqui^v n - ‘h® two cases is tLt the 

wh^ile rn“th;^Llr Serpi:': h^efr t^ 

irLSifc^rirs?. ^ sz '£ii .f-o 

doubt, an inauirv ctnph oc fh n ^ ^ ^26 of the Code is, I cannot 

s. 522 could be called upon to m°a“t-e ‘^^‘‘‘“e Tth objections made under 

nature of the cage pnnn^f- k latter inquiry from the very 

of the submission oi order ‘ 

taking place subseauent to Vuth m-der ?°0fi00<3 to events 

order is assumed as'a fact fee f . existence of such an 

to me to be assumed hv fh r of a submission appears 

is only dirLrd to^nn^^ • Legislature in ss. 525 and 526, and the Court 
enactment th\r if " noT® events subsequent to such submission. The 

or 521 be shown LaLi ?r ^oentioned or referred to in ss. 520 

read in if= against the award, the Court shall order it to be filed ” 

tioD of the Legislature, TThouW^notV*^>^V° e^ect to aplaininten- 

>. r. b:: Si "r"' “?r 

applicable to circnmqfflnPflo ° log that a particular procedure is not 
I would answer both ntipcifi “o** contemplated by its framers. 

the second in the affirmative. Xffi orr^eferenc^eoVts ffi^ausT^'" 
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StraOHEY, J. — agree with the learned Chief Justice that we ought to 
follow the decisions of this Court in Samal Nathu v. Jaishankar Dahukh- 
ramCl), Hirjihhai v. Jamsetjii.^) and Venkatesh vrChanapgavdaiii). I think 
with West. J., in the first of these cases, and with Prinsep, J., in Surjan 
Baot V. Bhikari Raot (4), that ss. 525 and 526 of the Code are obscure on 
the question which we are consideriog. To such a state of things the 
rule of stare decisis is applicable. We ought to follow the decisions of 
our own Court, unless we are clearly satisfied that they are wrong ; and I 
certainly do not pretend to be so satisfied in the present case. 

[603] If the question were res integra, I think that there would be 
strong reasons for adopting the conclusion arrived at by the Full Bench of 
the Allahabad High Court in Amrit Ram v. Dasrat Raviib). It is common 
ground that ss. 525 and 526 apply only when there has been a submission 
to arbitration without the intervention of a Court of Justice, and wben an 
award has been made thereon. It appears to me that the effect of the 
sections read together is that, where there has been such a submission and 
award, any person interested in the award has an absolute right to have 
it filed, unless the other parties show against it some ground such as is 
mentioned in s. 520 or 521. The right to have the award filed, except 
where such ground is shown, depends exclusively upon the conditions 
specified in s. 525. a submission, an award, and an interest in the award, 
and cannot be denied to any one who shows that those conditions exist. 
It seems to follow that a person claiming the right is entitled to prove it 
if it is denied ; and that to say that the right exists where there has been a 
submission and an award, but that upon a mere denial of either the Court 
is not to enforce it, is very like a contradiction in terms. The absence of 
challenge or denial is not specified as a condition of the right. The sections 
do nob say that where there is an admitted submission and_ an admitted 
award any person admittedly interested in the award has a right bo have it 
filed, unless cause is shown bo the contrary. They say that where a matter 
has been referred to arbitration out of Court, and an award has been made, 
the right of a person interested in the award, to have it filed, subject to cer- 
tain objections, follows. Apart from the decisions I should have thought 
that a mere denial by the other parties could nob. more than in any other 
case, destroy or defeat the right or prevent the party claiming it 
proving the conditions upon which it depends. I should have thought that 
the effect of the denial would be to pub the existence of the submission or 
the award in issue in the suit in which, under the second paragraph of 
B 525 the applicant is plaintiff and the other parties defendants. Upon 
that issue it would be for the plaintiff to establish his right to have the 
alleged award filed, by proving that there had been a submission and an 
[604] award thereon, in which he was interested. If he succeeded, then, 
in tho absetioa of cause abown by the defendants upon any of the grounds 
mentioned in s, 520 or 8. 521, the Court would be bound bo order the award 
to be filed. It has been said that no provision is made for such an inquiry, 
but only for an inquiry into the matters referred to in ss. 520 and52i. In 
Micharaya Guruvu v. Sadasiva Parama Ouruvu{6), it was held by Turner. 
0. J., and Mubtusami Ayyar, J., “that the power to file the award 
includes the power to inquire if there was a submission to arbitration.” 
Bub even if the provisions giving the right to have the award filed, do 
not imply a duty in the Court to decide, in the event of dispute, whether 


(1) 9 B. 264. (2) P. J. (1890). p. 260. (8) 17 B. 674. 

(4) ai 0. 218 (226). (6) 17 A. 21. (6) 4 M. 319. 
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the right exists, is not such an inquiry in effect provided for by treating 
the application as a suit between the applicant and the other parties?' 
According to Pebheram, C. J.. in Surjan Raot v. Bhikari Baoi, (p. 223).; 

" everything which could be pleaded as an answer to an action 
to enforce the award could be pleaded as an answer to the petition 
to file the award.” When once the submission and the award^ have 
been established by admission or proof, but nob till then, the in- 
quiry under s. 52G appears to me to be co-extensive with that 
under s. 522, in which, the reference having been made by the Court 
itself at an earlier stage of the proceedings, there can of course be 
no question as to its existence. It has been said that an objection that 
there was no submission or no award may give rise to a long inquiry into- 
difficult questions of law and fact, and that the Legislature cannot have 
intended that a Subordinate Court should be competent to decide such 
questions upon an application to file an award, and without appeal. An 
exactly similar objection was the ground upon which it was at one time 
held that the Court could not under s. 526 even consider the validity of 
cause shown against an award within the provisions of ss. 520 and 62L 
but must refuse to file the award, if such cause were merely alleged 
and not proved. See the judgment of Melvill, J., in Dandekar v. 
Dandekats (1). That objection is nob now accepted as conclusive^ 
Again, it is nob clear that, if a Court is competent under ss. 525 and 
526 to decide whether there was, in fact, a submission or an award, its 
[605] decision upon the question is necessarily final. Upon the award 
being filed, judgment and decree according to the award follow, and under 
s. 522 “ no appeal shall lie from such decree except in so far as the decreo- 
is in excess of or not in accordance with the award. ” But it has beau 
held, in several cases, that s. 522 presupposes the existence of a valid award 
as the basis of the decree ; that it doasnot apply to a case in which there 
has been no award in law or in fact, and that the decree may be appealed 
against on that ground — Suppu v. Govindacharyar (2) ; Debendra Nath 
Shaw v. Aubhoy Churn Bagchi (3) — explaining the judgment of, the 
majority of the Full Bench in Sashti Qharan Chatterjee v. Tarak Chan- 
dra Ckattersee (*1) ; Lachman Das v. Brijpal (5) ; Bindessuri Pershad 
Singh v. Jankee Peishad Singh (6) and Joy Prokash Lai v. Sheo Golam 
Singh (7). In the last-mentioned case, it was held that an appeal would lie 
from a decree given in accordance with the award where the objection 
was that all the parties to the suit had not agreed to the reference. 

I agree with the learned Chief Justice that objections, denying 
the existence of the submission and the award, are not, within the mean- 
ing of s. 526, grounds such as arc mentioned or referred to in s. 520 or 
s. 521. If they were such grounds, it would under 9.526 be for the defendant 
to prove them; but I think that here, as in other cases, where the right claim* 
ed by the plaintiff is denied, it is for the plaintiff to establish it by proving 
the existence of the conditions upon which it depends. Upon the issue 
being raised, it is for him to prove that there has been a submission and 
an award, and it is not until this has been proved, or admitted, that 
the defendant under s. 526 has to show against the award any of the 
grounds mentioned in s. 520 or s. 521. If this is so, the question whether 
there has been a submission and an award must be determined before aoy 
inqui ry into objections under s. 520 or s. 521 can commence, and, therefore^ 

fl) 6 B. 663 (665), (2) II M. 85. (3t 9 C. 905. 

(5) 6A. 174 (F.B.). (6)16 0.432. 

(7) 11 G. 37. I 
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cannot; fall wifehin the scope of such objections. The Allahabad High 
[606] Court express the opinion that an objection that there was no 
agreement to refer aov question to arbitration would not only he enisdem 
aeneris with, but would be one of the precise grounds mentioned in cl. {a) 
of a. 520. But the meaning and scope of s. 520 cannot be altered oi 
enlarged bv its incorporation in s. 526 : if in cases not falling within s. 5-b 
it does not include such an objection, it cannot do so in cases to which 
s. 526 applies. That s. 520, in cases not falling within s. o26, assumes a 

reference to arbitration as an established fact, and does not include an 

obiecbicn that there has been no reference, follows not only fmm the fact 
that the reference which it speaks of has been made by the Court s own 
order, but from the provision for a remission of the award to the 
reconsideration of the arbitrators, where any of the objections contemplated 
by the section are made good. That provision would be meaningless if 
one of those objections was that there bad been no reference and no award 

to be remitted. . . , c tu -t,. 

While these are the conclusions bo which, in the absence of authority, 

I should probably have come, there is in this Court very strong authority 

for a more restricted reading of as. 525 and 526. I Jo not, of course 

deny that there is great force in the reasoning of West. J.. 

Nathu V. Jaishankar Dalsttkhram and m the considerations referred to by 

the learned Chief Justice. Upon the construction of the sections there is. 

no doubt, much to be said for the view that the Legislature intendea to 

provide a summary procedure for the enforcements oj 
existence of which there was no substantial or bona fide dispute. did 
not intend that in all cases, however contentious, a person seeking to 
enforce an award should be exempt from the necessity of bringing a regular 
suit and paying full Court-fee on his plaint. In these circumstances, 
following the previous decisions of this Court, I agree to the answers pro- 
posed by the learned Chief Justice to the questions referred. 

Attorneys for plaintiffs Messrs. Bzcknell, Merwanji and Moltlal. 
Attorneys for defendants Messrs. Mathubhai and Jamietravi. 
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[607] APPELLATE CIVIL. 

Before the Honourable Mr. Justice Farran. Chief Justice and 

Mr. Justice Parsons. 


BhauKAO Dadajirao {Original Petitioner), Appellant v. 
Lakshmirai, widow of RanojiraO and another {Original 
Caveators), Respondents.* [17th July, 1895J. 


ProbaUand AdministraUon Act {V of 1881). «s. and bl-TeUitor subject of Baroda 
Stale— Will executed ai Baroda— Dispoailion of tmmoufia6ie properly in BriUah hidxa 
—Courts in Britiah India — J%i,riadiction Probate. 


Under s 66 o£ the Probate and Administration Act (V of 1831), a District J udge 
has iurisdiotion to grant probave of a will executed out of British India by a 
person who is not a British subject, if the testator bad at the time of hts death 
moveable or immoveable property within the jurisdiction of the Judge. 


The dUcretion vested in a Judge by s. 67 of that Act does not extend to a case 
where there is no Court of oonourrent jurisdiction in India to which application 
for probate can bo made. 


Appeal No. 198 of 1694. 
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The validity of a will which purports to dispose of inimovcab] 8 property in 
British India must be tested by the rules applicable to the execution of wills in 
British India. 

Appeal from the decree of G. G. W. Macpherson, l^istricfc Judge of 
Belgaum. 

Application for probate. Bhaurao Dadajirao applied to the District 

Judge of Belgaum for probate of the will of one Ranojirao Ghorpade. 
deceased. 

The deceased was a subject of the Baroda State and the will was 
executed at Baroda, but the petition for probate stated that the testator 
had left immoveable property situate in the district of Belgaum. 

The application for probate was made under s. 56 of the Probate 
Act (V of 1881). 

The Judge rejected the application on the following ground : — 

The testator is the subject of the Baroda State, and it does nob 
appear to me that I can determine whether the document, probate of which 
is sought, is a will, i.e., whether it is the legal declaration of the 
intentions of the testator (s. 3 of Act V of 1881), as the testamentary law 
of Baroda may be altogether different to that of British India. 

[608] It appears to me that the proper place to prove a will made 
in Baroda by a Baroda subject is Baroda itself, after which action can be 
taken under s. 5. 

T 3 . . said that the testator is not only a Baroda subject but also a 
British subject, but I cannot see that for the purposes now in question he 
can be the latter when he is admittedly the former. 

I must reject the application both for want of jurisdiction and on the 
analogy of s. 57 of Act V of 1881.” 

Tbe applicant appealed. 

Ganesh K. Deshvuikh, for the appellant (applicant;.— The wiU 

was made at Baroda. It disposed of immoveable property situate in the 

Belgaum District. The property is situate in British territory, and under 

s. 56 of the Probate and Administration Act. the Judge had jurisdiction to 
entertain our application. 

for the respondents (opponents). —The testator 
had his domicil at Baroda and tbe will must be proved to be a valid will, 
having regara to the law of the testator’s domicil. 

[Farran, G. J.— But there is immoveable property in the Belgaum 
District; therefore the law of British India is applicable to the will.] 

In the case of In the goods of hlliott ( 1 ). the Question of domicil was 
considered in determining tbe legality of a will. 

[Farran, C. J.— The law of domicil applies to moveable and not to 
immoveable property.] 

The Probate Act makes no distinction between moveable and 
^moveable property. Section 56 of the Act refers only to wills made in 
British India, inasmuch as the Act applies to British India. Section 3 
of the Act. which defines a will, speaks of “ property ” only and nob of 
moveable and immoveable property. We contend that the will being 
made at Baroda is not governed by the Probate Act. 

JUDGMENT. 

T J C. J. In this case one Bhaurao Dadajirao applied to the 

Judge of the District Court of Belgaum. under s. 56 of Act V of 1831, for 


(1) 4 0. 106. 
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probata of the will of Banojirao Ghorpado, stating in his petition that the 
testator had left immoveable property wibhin the districfc of Belgaum. 
The testator is stated to [609] have been a subject of the Baroda State. 
There is no finding as to where his domicil was. The will was executed 

at Baroda. . . . 

Section 56 of the Probate and Administration Act. 1881, gives juris- 
diction to the District Judge to grant probate of a will, if it appears from 
the petition of the applicant that * " * "'the testator had, 

at the time of his death, any property, moveable or immoveable, within 
the jurisdiction of the Judge. That provision is general and is quite irres- 
pective of the place where the will was executed or of the nationality of 

the testator or of the place of his domicil. 

It has always been the practice of the Courts of Probate m England 
to grant probake'of foreign wills, whether executed abroad or not, if the 
testator has left personal property in England. The cases of In the goods 
of De PradeUl). In the goods of Donna Maria De Vera Maraver{2h In the 
goods of De La SaussayeiZ) are instances of the exercise of this jurisdic- 
tion In Bloxam v. Favre (4) the plea was filed to a petition for probate 
of a* will that the will, which was that of a woman domiciled in Germany, 

had not been made according to German law. The Court m such cases, 
if requisite takes evidence as to the law relating to the execution of wills 
in force in the country where the testator was domiciled. The late Supreme 
Court and this High Court have always followed the same practice m the 
exercise of their testamentary jurisdiction. There is, therefore, no warrant 
for limiting the express words of s. 56 of the Probate and Administration 
Act 1881 , in the manner in which the learned Judge has limited them, 
or for his holding that be has no jurisdiction in the case. 

The District Judge was also in error in applying the provisions of 
8 67 of the Act by analogy to this application. When between Courts of 
different districts in British India there is a question as to which of such 
Courts can most justly or conveniently grant probate, the Judge has a 
discretion to refer the applicant to the more convenient Court ; but when 
there is no Court of concurrent jurisdiction in British India to which the 
[610] applicant can apply for probate, the Judge is vested with no such 
discretion. An executor whose testator has left Property ^ British India 
ifl entitled to probate of the will in the Court in British India which has 
jurisdiction in the case or where there is more than one such Court m 
the most convenient of them. Baroda is not a district wibhm the meaning 
of the Act. and the Judge has no discretion to refer the applicant to the 
Baroda Court. Analogy has no place in the case of a positive enactment 
such as this. If a foreign will has already been proved and deposited m 
a competent Court abroad, s. 5 of the Act. following the Eoghsh law, 
enables a Court in British lodia to grant letters of administration to the 
annlicant with a properly authenticated copy of such will annexed, and 
th^us to dispense with a necessity of proof of the ongmal wUl ; but where a 

foreign will has nob been so proved, the Judge will nave himself to take 

evidence as to the due execution of the will, according to the law of the 
country in which the testator was domiciled, in cases where the property 
in respect of which probate is sought is moveable or personal property, and 
roust if necessary, satisfy himself by evidence as to the law relating to 
the execution of wills in force in such country. In the present case no 


(J) li. B. 1 P & D. 464 
(8) h. R. 8 P. & 43. 


(2) 1 Hagg. 498. 

(4) 8 Pro* Div. 101. 
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sucb inquiry is necessary, as the property left by the testator in British 
India is immoveable. The validity ot a will which purports to dispose of 
immoveable property in British India must be tested by the rules applic- 
able to the execution of wills in British India. This has been established 
by a series of decisions too numerous to refer to. They will be found 
collected in Jarman on Wills, Vol. I, p. 76. 

We reverse the order of the District Judge and remand the case in 
order that the application may be dealt with on its merits. Costs to abide 
the result. 


Order reversed and case remanded. 


20 B. 611. 

[611J APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


Dagdusa ShevaKDAS and another (Original Plaintiffs), Appellants 

V. Eamchandra and others (Original Defendants), Respondents.''' 

r22nd July, 1895.] 

Eindti law^ [nlerest—D&mdnpAt — Amount of interest allowed cannot exceed Oie balance 

of principal actually due at date of suit— Part payments of principal deducted. 

The rule of damdupat limits the arrears of interest recoverable at any one time 
by the amount of principal remaining due at that time. 

[R.. 24 B. 305 {309‘ ; 15 M.C C.R. 195 (F.B.) ; 2 8.L.R. 10; Expl., 30 B. 452 = 8 Bom 
L.R. 82 = 1 M.L.T. 49.] 

Second appeal from the decision of Rao Bahadur N. N. Nanavati, 
Eirst Class Subordinate Judge with Appellate Powers at Dhulia. 

The plaintiffs sued to recover Rs. 150 principal and Rs. 37-8-0 
interest in advance, in all Rs. 187-8-0, due upon a mortgage-bond dated 
Slst July, 1880. 

The bond provided that the amount should be paid by weekly 
instalments of Re. 1-8-0. Tbe first seventy-five instalments were duly 
paid. 

Tbe present suit was brought to recover the amount of the remaining 
fifty instalments, viz., Rs. 75, together with Rs. 185 on account of 
interest calculated at tbe stipulated rate. 

The defendant pleaded that the plaintiffs were entitled to recover 
Rs. 60 only on account of tbe unpaid instalments, and he contended that 
he could not recover more than the same amount as interest. 

Tbe Subordinate Judge passed a decree awarding Rs. 75 as principal 
and Rs. 150 as interest. 

This decree was amended, in appeal, by giving as interest a sum equal 
to the amount of principal, viz., Rs, 75. 

Against this decision the plaintiffs perferred a second appeal to the 
High Court. 

Daji Abaji Kkare, for appellants. — According to tbe rule of dam- 
dupat the amount of interest recoverable at any one time cannot 
exceed the principal sum. What is meant by the principal sum? 
It means the original amount of the debt, and not the balance 
of principal that may be due. The original text of Manu is thus 


* Second Appeal No. 558 of 1693. 
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translated by Mandlik at p. 104 of his work on Hindu Law : — 
[612] * Interest on money received at once must never be more than 
double the debt (that is. more than the amount of the principal paid at one 
and the same time).” In Kulluka's comment on this test the word inul is 
used to denote principal, that is. the original sum lent and not the reduced 
amount of principal. Refers to Dnondu v. l^araydn (1) : Naraycin v. 
Satvaji (2); Kakarlapiidi Sitaramraj v. Uppcdapudi Janahaya (3). 

D. A, Bhagvdt (for respondent) : — The word debt in Manu means the 
money due, or existing obligation, and not the original loan. In Dhondii 
V. Ndraijari. (1) it is held to mean the outstanding debt. Any other 
interpretation would defeat the object of the dd'^iidupdl rule, which was 
intended to relieve debtors from usurious contracts. 


1895 

July 22, 

APPEIi- 

LATE 

Civiii. 

20 B. Oil, 


JUDGMENT. 

Jardine, J — The rule stated in Manu, VIIT, 151, is thus trans- 
lated bv Dr. Buhler : — '* In money transactions interest paid at one time 
(not by instalments) shall never exceed the double of the principal." The 
learned writer adds the following in a note: 

"Gaut. XII, 31. 36. Vi, VI, 11—15. Yajnavalkya II, 39. The 
interest here intended is such which is not paid by instalments, but 
becomes due together with the principal. According to the commentators, 
the whole sum payable, i. c., the interest, together with the principal, 

shall not exceed the double of the sum lent. . 

The above passage of Manu is translated by Colebrooke in para, bl 

in his Chapter on Interest. I Colebrooke. 3k. I, Chap. I. s. 3, along 
with many other sacred texts on the same matter. 

It appears to me that no translator or commentator has noticed that the 
words principal and debt are ambiguous, and may refer either to an original 
amount or to the balance thereof presently due. The reported decisions 
of the High Courts have the same ambiguity. The sages of the Hindu 
law did not foresee every case that might arise ; and probably left this 
question to be decided by Judges, who give weight to the general spirit of 

that law including the regard to custom and equity. 

I have had the advantage of seeing the judgment written by my brother 
Ranade, and I concur in his impression that the Courts have been in the 
habit of interpreting the word" principal” as meaning [613] the balance 
of principal unpaid at the time of suit. The case of Nanchand v. Bapu 
fSnhfih U) is however, the only printed instance I can 6 nd ; but the practice, 
as I understand it, has been enacted in the Dekkban Agriculturists* Relief 

AlSt, XVII of 1879. 8 . 13. cl. o. „ . , . 

For these reasons, I would confirm the decree with costs. 

RaNADB J. The sole question at issue in this appeal is whether, 

in the case of* a suit on an instalment bond, whore the instalments paid 
have satisfied in part the principal claim along with interest, the arrears 
of interest claimable at any one time must, under the damdupdt rule, 
be limited to the principal balance due, or to the original principal of the 

bond^^^ jg QJJ 0 Qf some importance at the present time, when it is 

in contemplation to extend the principle of the damdupat mle, hitherto 
confined to Hindus in this Presidency, to all classes and to all parts of 
India as a measure of equitable relief to which the Courts are bound to 
give effect. A clear statement o f this rule is found in D ho ndu v. Narayan (l) , 

(Ij 1 B.H. C, R> 47, (2) 3 B H.O-R* 83. (3) 1 M.H.C* R, fi. 

(4) 3 b! 131. 
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where after quoting Manu’s text, Ohap. VITI, 151, and the comments 
of Mayukhaand Vachaspati Misra, the judgment goes on to state : — “The 
rule of Hindu law is simply this that no greater arrear of interest can be 
recovered at any one time than what will amount to the principal sum.” 

Tbe question at issue in the present case is as to the precise 
meaning of the words “ principal sum ” in respect of a bond where the 
original principal claim has been partially satisfied by tbe payments 
made. The original text of Minu makes this clear. Rav Sabeb 
Mandlik translates tbis text thus: — “Interest on money received 
at onca must never be more than double the debt (that is, more 
than the amount of the principal paid at one and tbe same time).” 
Mandiik’s Hindu Law. p. 101. Colebrooke translates this same text in 
the same words. Oolebrooke, Vol. I. p. 79. Mr. Khare rpiferred to Kullu- 
uka's comment, where the words used are and mean 

that the principal increase becomes only double. There is nothing in these 
words to justify the contention that it is the original principal, and not 
the principal due when tbe arrears of interest accrue. The explanatory 
words in the translation of Manu’s [6l4]text are quite clear. Tbe principal 
payable at one and tbe same time is the limit of the increase then payable. 

Mr. Khare’s contention is apparently based on the head-note in the 
case of Narayan v. Satvaji (l), which states that the rule of Hindu law is 
that ioteresb exceeding the principal sum lent cannot be recovered at any 
one time. Tbe use of tbe word lent in this beadnote is clearly unwarranted 
by any expressions in the judgment, where the words used are “By Hindu 
law the amount of interest recoverable at any one time cannot exceed the 
principal." The case of Nanchand v. Bapu Saheb{2) is not exactly in point^ 
because it only decided that the rule of damdupat did not apply to Mahome- 
dans. It, however, shows how the rule has been interpreted in the Courts of 
tbis Presidency. Both the lower Courts had applied the damdupat rule, 
and in consequence only allowed 291 rupees interest, because the principal 
balance due on the bond sued upon was 291 rupees, though the bond itself 
was for 1,901 rupees, and the plaintiff in that case had claimed Rs. 374 as 
interest. This view also was given effect to in Shri Ganesh Dkarnidhar v. 
Keshavrav (3). The exclusion of the damdupat rule in cases of mortgages,, 
where the rents and profits have to be set off against interest and principal, 
and its limitation to cases where the account has to be taken only on one 
side, are also based on this same consideration — Nathubhai v.Mulchand (4); 
Hango v. Balaji (5); Sadhu v. Ganu [6] ; Shankarbawav. Babaji 
and Gopal v. Daji Hari(H). The provision ofs. 13 of the Dekkhan 
Agriculturists' Relief Act, which was intended to give effect to the darndu- 
pat rule, has expressly recognized this same principle, and it allows 
interest balance only so far as it does not exceed the principal balance due. 

The Madras High Court has placed a similar interpretation on this 
same rule of the law as administered in that Presidency — Kakavlapudi 
Sitaramraj v. Uppalapudi Janakayya (9), In this Madras case, part-pay- 
ments had been made and credited in discharge of the principal, and the 
action was brought for the priuoipa! balance and for interest exceeding that 
balance, and though tbe lower Court had C615j decreed the excess interest^ 

the High Court varied the decree by allowing interest equal to the 
principal balance only. 


(l) 9 B. H. O. R. 83. (2) 3 B. 131. (3) 15 B. 625. 

(4) 6 B.H O.R. A.C. J. 196. (5) P. J. (1886). p. 76. (6) P J. a887),p. 215. 

(7) P, J. (1881) p. 291. (8) P.J. (1873). p. 74. (9) 1 M. H. 0. R. 6. 

976 



X.] CH&GANDAS MAGANDAS V, GANSING 20 Bom. 616 

Od aoareful consideration of all fcbese authorities, we feel satisBed that 
the lower Oourt of appeal has correctly applied the dUTndupcit rule in limit- 
infi the amount of the ioterosb arreirs to the principal balance duo lEs. 75), 
and awarding 150 rupees. A contrary interpretation would make bbis 
rule of equity, intended for the relief of debtors, press hard upon them in a 
way not contemplated by Hindu law. 

We accordingly confirm the decree, and reject the appeal with costs. 

Decree confirmed. 


20 B. 619. 

APPELLATE CIVIL 

Before M.r. Justice Parsons and Mr. Justice Gandy. 


OHAGANDAS MaGAKDAS AND ANOTHBE (Original ^aintifis) 
Appellants v. GanSING valad Ishram (Origin^ Defendant 
No. 1)> Respondent.^ [22Qd Julyi 1895 J 

dStbv saie of part of tn'trtgaged property only— 'Payment of mortgage-debt by 
of part VraoZZ-Righ^ on su.h payment to eue for contr.hat^on from 

other holders of the mortgaged property. 

The owner oi a portion of property comprir»ed in a mortgage who. in 

save hiH share :^ne^%TSr%:rtioa 

Tt&r^ed not a defendant in the mortgagee-a suit. 

Jagai Narain v. Qutub Husain (1), followed. 

[P., 20M. 217.] T XT i.- 

Second appeal from the decision of Rao Bahadur N. N. Nanavati, 

Pirst Glass Subordinate Judge with appellate powers at Dhulia. 

Suit for contribution. 

Id 1884 six brothers mortgage.! certaia property (Surveys Nos. 19 and 

OR and other 'lauds) to one Bhau. Subsequoutly oertam money decrees were 

A <^a.inflh the mor^gago ^3 and in execution the [6163 mortgaged 
passed against h ^ f, defendant No. 1 (Garrsing) bought Survey 

Cltorohlnilal bought Survey No. 28 and the plaintiff boughr the 

rest of the land* _ , . , 

In 1889 the mortgagee (Bhau) sued the six mortgagors and the plaintiff 

o.n,l Chuoilal to recover Rs. 2.800 (the mortgage-debt) by the saU of ali 
and Chu ^ 19 which was in the hands of Gaosing 

No 1) and he got a decree. In execution a part of the property 
(defendant N * J ^ ^ gave bis lands from sale, the 

T-Hff^d theS^^ The plaintiff now sued Gansing 

nfi No 1) for Rs 477-12-0 a<» contribution, alleging that to be the 
of tL mortU^ from Survey No. 19. He claimed to recover 

thi“s™mnunt by the Lie of No. 19 and from Gansing and the mortgagors 

peraonallys 

• Second Appeal No. 71S of 1898. 

(1| 3 A. 607! 
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Gansing (defendant No. 1) contended that he had purchased Survey 
No. 19 at an auction sale; that the plaintitf had voluntarily paid the balance 
of the mortgage debt, because the property purchased by him was superior 
in value to that purchased by others, and that he was not entitled to claim 
contribution. 

The Subordinate Judge found that the plaintiff was entitled to recover 
the sum claimed by sale of Survey No. 19 and from defendants Nos. 2 
and 3 (the mortgagors). On appeal the Judge raised the issue “ Is the 
plaintiff entitled to claim contribution ?” He found this issue in the 
negative, reversed the decree, and rejected the plaintiff’s claim. 

The plaintiffs preferred a second appeal. 

Mahadco V. Bhat, for the anpellants (plaintiffs). — We paid the balance 
of the sum due under the decree to avoid the sale of the lands. All the 
mortgaged properties were liable to contribute rateably to the whole debt 
secured by the mortgage. Each sharer of the equity of redemption has 
to contribute in proportion to his share. When the whole mortgage-debt 
is apportioned on all the properties, a burden of Rs. 477-12 0 falls on 
Survey No. 19. which is in the possession of defendant No. 1. We rely 
on Jagat Narain v. Qiitub Husain (l^ 

Balaji A. Bhagvat, for the respondent (defendant No. 1).— When 
Bhau Nathu brought a suit on his mortgage he omitted to claim [617] 
against survey No. 19. He gave up his claim against that part of the 
property. He did not make Gansing a parly to the suit. The plaintiff 
was a party to that suit and be ought to iiave insisted that Gansing should 
be joined. If he had done &o, then his due proportion of the mortgage- 
debt would have heen required from Gansing. But the plaintiff is now 
estopped from making this claim. 

JUDGMENT. 

Parsons. J. Tiiis case is on all fours with that of Jagat Narain 

V. QiUub Husain (1) and we follow the decision. The correct ffoding on 

the second issue raised in the lower appellate Court is, therefore, in the 

affirmative. As the lower appellate Court wrongly found on this issue, 

and disposed of the appeal on a preliminary point, we reverse its decree, 

and remand the appeal to bo disposed of on the merits. Costs to abide 
the result. 

Decree reversed and case remanded. 


(1) 2 A. 807. 
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20 B. 617. 

CRIMINAri REFERENCE. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


The MunicipaIiIty of Bombay v . Shapurji Dinsha.* 

[22nd July, 1895.J 

Bombay Municipal Act {III of 1S88), s. ^iB-Fazendar-Fozendar not liable to provide 
privy accommodation-'' Oioner “ PremUes ’^—Meaning of the words - Construe^ 
tion — Construction of statutes. 

A fazandar is not the person liable, as owner of the premises, to provide privy 
accommodation under s. 240 of the Bombay Municipal Act (III of 1889) (1) , the 
beneficial owner of the house built on the fazendar’s land being the owner 
within the meaning of the section- 

Per RanadE, J. — The word premises ” m s. 248 (1) of the Municipal Act 
is used with reference to the building to which the privy belongs. 

[R., 34 B. 593 = 12 Bom, L.R. 669=11 Cr.L.J. 544 = 7 Ind. Oas, 935.] 

This wap a r 0 f 0 r 0 uc 0 by W. R. Uatuilfcon, Socoud Prosidoncy [618] 
Magistrate, under s. 432 of the Code of Criminal Procedure (Act X of 

1882). 

Tho referaoco was as (ollowa : 

“ UodoL- 3 432. Ct'imiaal Procedure Code. I have the honour to refer 
■for the opinion of the High Court a question of law. namely, the precise 
meaning which should be attached to the words owner ’ and premises 
in 8. 248 of the Bombay Municipal Act. 

“ 2 Some time ago a native gentleman complained to the Municipal 
Commissioner of the filthy state of an oart or wadi in Mabim which was 
used for natural purposes by the residents m the wadi more than 100 in 
number The Commissioner in consequence required several of the owners 
of the huts to construct suitable privies, and on their failing to comply 
prosecuted them. It then appeared that these persons were tenants of a 
fazendar, and that while they were owners of these huts, the land on 
which the huts stood, belonged to the fazendar to whom they paid ground- 
rent None of these persons had any land appurtenant to the hubs where 
they could build a privy, and under the oircumsbances it was impossible 
for them to carry out the orders of the Commissioner, unless they pulled 
down a part of the huts for the purpose of a privy. 

" 3 It will be noticed that a. 250 (e) of the Municipal Act prevents the 
Commissioner from destroying any portion of a permanent building for the 
imorovement of an existing privy, and this would indicate very strongly 
that he could nob destroy a building in order bo erect a privy where none 


* Criminal Reference No. 66 of 1695. 

( 1 ) Beotion 248 of Aot III of 18S8 (Bombay) 

' ' il) If it appeara to the Commiaaiooer that any premiaea are without a water* 
or orivr or uiinAl, or that the eziating water-closet or privy or urinal available for 
ftoouDiete of any premises is ioauffioienb. inefficient cr, for sanitary reaaona, objeotion- 
lhi« the CommUsioner bhall. by writbeu notice, lequire the owuer of suob premises to 
provide a water-closet, or privy or urinal or an additional water-closet, privy or uiinal, 

as the case may be, to his satisfaction. • , t. u ji - 

iQj Provided that where a watcr-closet.privy or urinal has been or le used in oom- 

hv the occupiers of two or mote premiaes. or if in the opinion of the Oommisaioner a 

closet privy or urinal may be so used and is sufficient lot all the occupiers of the 

n?ror motepremises using orinteuding to use the same, he need not require a separate 

watex oloset or privy or urioal to be provided on or for each of the said premises. 
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1895 ever existed before. The charge against the tenants was, therefore, with- 

JULY 22, drawn, and the owner of tbo ivadi, the fazondar himself, was called upon 

to provide a privy for the use of the tenants in the wadi. He has not 


Criminal done so and disputes his liabilicy. 


Refer- 

ence. 

20 B. 617. 


4. ilr. Roughton, his solicitor, has argued that the fazendar gets a 

ground-rent or quit-rent only for the sites occupied by the huts, and he 
has no rights over the huts themselves, which may be inherited or sold 
without interference on his part. He referred to Perry’s Oriental Cases 
as explanatory of the limited rights of a. fazendar. and contended that 
‘owner ’ is defined in the Municipal Act to mean the person who receives 
the rent of the premises, and that rent does not mean grouud-rent ; that 
he is not the owner of the premises, but merely of a ground-rent issuing 
out of the promises, and he concluded by stating that the fazendar would 
nob object to allow tenants more lands for the purpose of a privy, provided 
they would pay a ground-rent for the land so assigned. 


5. Mr. Crawford for the Municipality urged that if the fazendar can- 
not be compelled to build privies, the Act would be a dead letter. Section 248 
empowers the Commissioner to call upon owners of premises to provide 
privies, and promises may mean either the whole wadi or the separate 
occupancies of each tenant. He cited an unreported case. Smith v. The Muni- 
cipal Gommisaioner (Suit 41 of 1891). in which the meaning of the word ‘pre- 
mises’ was discussed by the High Court in connection with s. 142 of the 
Municipal Act, when it was held that it may mean a single building, a piece 
oMand, or several buildings or pieces of land constituting in the aggregate 

Tfi'/ni property. The object of the section was to protect the municipal 
L619J revenue, and a construction was not to be adopted which would 
make it nugatory if any other constructions which will effect the object of 
the Act can fairly be placed on the language of the clause. In the same 
sense Mr. Crawford contended that a construction should be put upon the 
word premises ’ in s. 248 which should compel the fazendar to carry out 
the Act and provide a privy where a privy is necessary. He also argued 
fc^hat as the fazendar received the ground-rent for the sites occupied by 
huts, he. in fact, received rent within the meaning of the word ‘ owner ’ in 
s. 3 (w), and he pointed out that if the fazendar cannot be compelled to 
build a privy, the nuisance must continue for ever, and he, therefore, 
urged that a construction should be put upon the section which would 
make it workable. Ho urged that, considering the importance of the case, 
the question might bo referred to the High Court for decision. 

“ 6. The question is certainly important, for there are many properties 
held on fazendari tenure in which tenants have no land upon which to 
build privies, and the effect of a decision against fazendars would be to 
compel them to provide privies and privy sites for a large number of huts 
with which they have no concern except as recipients of a ground-rent. It 
was pointed out that the buildings at Dhobi Talao stand on ground belong- 
ing to fazendars, and that they might be compelled to provide costly 
privies in large buildings occupied by hundreds of people where the only 
income they derive from these properties is a nominal ground-rent. In 
the interests of fazendars. it would be important to define rent as the full 
competitive rent depending upon contract and nob as the nominal and 

A ^ t ft in recognition of the alternate interest of the 

fazendars in the land. 


7. On the other band it is impossible to compel tenants to build 
privies where they have no land on which to build. In this particular 
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case the fazendar professes his williDgoess to assign land for privies, pro- 1895 
vided the tenants pay an additional rent, and the difficulty might ba got Ju ly 2 2. 
over by mutual arrangement. But there may be cases in which the 
fazsndar might refuse to assign land, and then as long as such places are 
withouc privies, there must bo a nuisance. But this state of things would REFER- 
disappear gradually as old huts or houses require to be rebuilt, for under bnoE. 
9 . 247 tho new building must he providid with a privy. In this very 
wctdi the houses which have been rebuilt have privies attached to 
them, and in courss of time the whole must have privies. The nuisance 
is, therefore, being quietly, although slowly, abated, and I am^ not 
pared to say that a construction should be put upon the Act which would 
suppress the mischief and provide the' remedy at the expense of fazerm^s 
who have a very limited and nominal interest in the sites occupied by 
tenants. The tenants create the nuisance, and primarily they should 
provide the remedy where this can be done, but where it cannot be done, 
it may be left to stand o'var until the tenant is obliged to rebuild. 

“8. In s 234 (o) the word ‘ building’ is used as distinct from the 
' premises appurtenant thereto.’ In s. 247 the word building alone is 
used. It seems, however, to be implied that the building and the Premises 
should be, under the contract, of one and the same owner. In s. 24a the 
word ‘ premises ’ is used and appears to mean the building and premises 
appurtenant thereto held by oneand the same owner. In the case of the 
wadi the buildings belong to tenants, but tbe land on which they stand 
belongs to the fazendar, and there are no nremises appurtenant to the build- 
ings [620] The action of the Municipality is intended apparently to force 
the owner of adjoining premises to provide privies for the use of other 
people. These buildings may be assumed to have stood in this wadt lov 
generations and they were built without privies long before the Municipal 
Act was passed- The common practice in suburban or rural places is to use 
the adjoining fields or jungles for the purposes of nature, and the Municipal 
Act is hardly applicable to such places. It is designed for the ordinary 
conditions of urban residences and workshops, and it would be a hardship 
to enforce the law in suburban places more strictly than the occasion 
warrants. The Act itself provides in s 250 that improvements m existing 
privies should be made gradually and considerately, and when there are no 
privies, they mav be required to be built, but ev.ry new building must have 
a nrivy. Under the circumstances it would seem to be prudent to wait 
until the buildings in the wadi are rebuilt, when tbe muoioipal require- 
Under the circumstances above stated the Magistrate referred the 
following questions for the opinion of the High Court 

" 1 Whether under the circumstances disclosed the fazendar (accused) 
is liable under s. 248. Bombay Act III of 1888. to provide ^ privy in this 

Wi for the use of tbe owners and occupiers of the huts which have no 

privies attached to them ? 

” 2 Does tbe word ‘ owner ’ in s. 248 include a fazendar who receives 
the ground-rent of sites occupied by huts and who has no interest in the 
huts or the rants of the huts? The word owner is defined m s. 3 Cm) as 
the person who receives tbe rent of the premises.’ 

The retarenoa was heard by a Division Bench (Jardine and 

Ranade, JJ.)< 

Bussell ''with Messrs. Roughton and Byrne), for the fazendar.— The 
question is whether a fazendar in the island of Bombay is owner of the 
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1895 premises " within the meaning of s. 248, so as to be liable to provide 
JULY 2?. privy accommodation. A fazendar as owner of the soil is only entitled to 

a nominal quit-rent, which is not liable to enhancement — Doe dem Dorahji 
CRIMINAL J)ajt Santuk v. The Bishop of Bombay (1). The huts built on the fazendari 
Refer- land belong to the tenants. They live there, and can realise rent if they 
ENCE. Ist those huts. They are, therefore, the beneficial owners of the premises, 
!>n R~R <7 such liable to provide the necessary accommodation. The word 

20 B. 617. “owner ’’ in s. 3, cl. (wi), of the Municipal Act is used in a sense 

similar to that in which the same word is used in s. 3 of Stat. 18 
ana 19 Viet., c. 122. It applies to every person who is in possession or 
receipt of the whole or any part of the rents and profits of any land or 
tenement. It apnlies to the ease of buildings which are either [621] 
actually let or are capable of being let. And the person is called " owner *' 
who has the immediate right of letting them : see Caudwsll v. Hanson (2) ; 
Evelyn y._ Whichcord (3) ; Mattrilyan v. Labalmondiere (4). The word 
owner ” is also held to include an occupier; see Leivis v. Arnold io)', 
Parker V Inge (6) ; Cook v. Montagueil ) ; Woodard v. Billericay Highway 
Board (8). I submit, therefore, that “ the oivner “ contemplated by s. 248 
is owner of the buildings to which a privy, urinal. &c., is attached. The 
Legislature could not have meant to attack the whole class of fazendars. 
If a fazendar were compelled to build a privy, he would have to alter the 
houses built on his land by his tenants, thereby rendering himself liable for 
tiespass. The proper construction to put on this section would be to 
apply the expression ‘ owners of such premises ” the owners of buildings 
for which a privy accommodation has to be made. 

Macpherson Advocate-General) (with Mr. L. Crawford), for 

the Municipality.— The expression "premises” s. 248 should be read 
as applicable to the whole oart and not merely to the huts built therein. 
The oart is walled round on all sides, contains twenty-two houses and 
13 held on fazendari tenure. The tenant gets merely his house and nothing 
more and pajs quit-rent. Of course I cannot argue that a fazendar is an 
owner. A fazendar gets a quit-rent. Unless "premises " means the whole 
oart. s. 248 of the Act will often remain a dead letter. The Public Health 
of*"/ (Stat. 38 and 39 Viet., c 55), s. 4, gives a wide definition; 
otat. 31 and 32 Viet., c. 130, Artizans Act, has a narrower one. The 
twenty-two tenants use the whole oart. the fazendar is the owner of the 
whole oart. and it will be no hardship to him if he is compelled to provide 
privy accommodation. 


JUDGMENT. 

Jabdine. J — The Presidency Magistrate has referred two questions 

of aw under s. 432 of the Code of Criminal Procedure (X of 1882) along 
with some statement of the case and of the particular facts found. We 
take these to be that there is no [622] privy accommodation for the 
families dwellieg in the twenty-two houses built under the palm trees in 
an oart at Mahim, which oart belongs to the accused fazendar, and that 
these families use the land of the oart as a privy, as in Emhai v. 
Damodar (9) The Municipal Commissioner on complaint bv a neighbour 
Of the stench and nuisance so caused has called on the fazendar to 
provide privy accommodation. The Magistrate assumes in his second 


(1) Percy’s O. Gases 498. 
(41 IsE. and E. 533. 

(7) L. R. 7 Q. B. 418. 


(2) L.R. 7 Q. B. 55. (3) E. B. and B. 126. 

(5) L.R,, lOQ.B. 245. (6) 17 Q. B. D. 584. 

(8) 11 Oh. D. 214. (9) 16 B. 652. 
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question that tbe fazendar is not tho owner of the houses, though he is the 
owner of tho land on which they stand, for which he receives ground 
rents from the owners of the houses. The latter do not own or rent any 
of the land there, except what their houses cover. Saction 3 of 

Bombay Act III of 1R88 being evidently modelled on similar sections m WEPBR- 
Acts of Parliament dealing for sanitary purposes with owners and 
occupiers of pronerty, Mr. Bussell, as counsel for the fazendar, rightly 
rested his argument on English cases dealing with the word owner 
and the question which in a variety of ways has occupied the Judges of 
England in construing divers statutes as to which of holding 

an interest in a property is primarily liable as owner bo fulfil the 
ments of the statute. It was admitted at tbe hearing in this Court _ tba. 
s. 24Si3 enabling; the object is clearly to give powers to the 
Commissioner to get these nuisances abated. The suggestion that in the 
slow course of years the nuisance may disappear as new houses replace 
the present ones, is not relevant to the questions of law and we cB.nnot 
interfere with the Commissioner or tell him how to use his discretion. The 
families must not be clothed with a privilege to commit a nuisance which 
it IR tba obiect of the impartial law to abate ; and the Magistrate may have 
o h^?awttrce, if its provisions will have a harsh operat.on. 

Sseln reGaneshmrayanSathe (1). Still it does not 

person liable will be put to any hardship more than usuah as everybody 

who improves his premises is put to some expense. As the law does not 

Teauire each person to erect a privy on h.s own prem|seyt does not 
require eaen pe houses. If the house-owners 

are'’ the persons liable, they can apparently combine to hire land for erecting 

proper^ prmeSe f th 1 d 

or thUenant paving 'ground rent as owner of the house is Uia person 
primarily liable as owner of the premises. Tne word ownei is elastic 

wSa rsTw-S-'s:: 

BusseU relied on Gaudtoellv. Banson (21, Evelon v. Wfuchcord (3), Mounl- 
Bussell reiiea application of tho 

ofnir™Mu s 3 o 18 and 19 Victoria, chap. 122, has a resemblance 
Z°lL eonsTuct on o?the same word in s, 3 of the Bombay Act. The effect 
nf thesrraaes is that the owner in fee entitled to a ground-rent or 

•*. 4- id -nM fn ha taken to ba the person primarily liable as owner, 

quit-rent 18 not to b^‘aken^to beneficial occupation 

TotuaUv getting tbe rents or capable of getting it if he chooses to let the 

The reasons given by Lush, J., in Caudwell v. Hav^on (2) that 
the statute was not intended to require investigations into titles, and that 
throwner of tbe house was the beneficial owner, may be reasonably 

extende^ to th^ reTer^toTeveral other cases which may perhaps assist the 

MaeUtrates in the like perplexities. Cook v. Monlague (5) is authority for 
tafeliring that, in regard to notice about defective construction of a struc- 
work a nrivy. the beneficial owner of a house should be treated as 

the person first to be served. He was held by ® 

-ow^^er of the premises.” This case does not conflict with Parker v. Inge (6) 
whToh deals with the remedy the procedure affords to an owner served 


(1) 13 B. 600 (608). 
<4) 1 B. A D. 633. 


(2) L. R. 7 Q. B. 65. 
(6) L.K. 7 Q. B. 418. 
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1895 wifch a notice to improve a structural defect in a privy in bis bouse, and 
July 22, who, after using due diligence to get his lessee to allow him to put it right, 
- is baffled by the absence of power to enter the premises during the period 

CRIMINAL qI Je-tse. The case also affirms the principle that the beneficial 
Beper- owner of the house is the person who ought to incur the expense of 
ENCB. altering the structure ; that principle appears to fix the house-owner 
“ — here who would get the whole benefit, and not the fazendar, who on 
20 B. 617. [62$] the statement sent up by the Magistrate has no interest in the house, 

whose interest is confined to a quit-rent for the soil. That the person who 
gets the benefit should bear the burden is affirmed in Lewis v. Arnold (1) 
where the phrase '* owner of lands and buildings” is treated as meaning 
the occupier, and is applied in regard to expenses of a fire-brigade to the 
farmer whoso haystack had been burnt, and not to bis landlord. The same 
interpretation to avoid certain inconveniennes mentioned by the Judges 
was applied in Woodard v. Billericay Highway Board (2), as to the lopping 
of trees overhanging a highway. There Jessel, M. B., remarked that every 
man in occupation of land has a kind of limited ownership, and he read 
the word “ owner of the lands ” along with an interpretation clause which 
stated that owner shall be understood to include occupier,” showing the 
word means occupier when the person inoccupation is not the full owner. 
The Advocate-General, who appeared for the Municipality, argued that in 
s. 248 the word premises ” should be treated as meaning the whole oart 
so as to fix the fazendar as owner. This would be contrary to the spirit of 
the decisions I have reviewed. 

The Magistrate should, therefore, be informed that the fazendar is not 
the person liable, as owner of the premises, to provide the privy accom- 
modation, the beneficial owner of the house built on the fazendar’s land 
being the owner within the meaning of the statutable provision. Under 
s. 433 of the Code of Criminal Procedure the Municipal Commissioner is 
directed to pay the costs of this reference. 

Banade, J. — I concur. As the reasons which lead me to this con- 
clusion are, however, somewhat different from those stated by Mr. Justice 
Jardine, I deem it necessary to state them here with some fulness- 
In my opinion, the decision of the question referred to this Court depends 
not so much upon the proper construction of the word "owner ” by itself, 
but of the words " owner of such premises ” used in s. 248 of the Municipal 
Act. If the word “ owner ” stood by itself, it might, as defined in cl. (w) 
of s. 3, apply equally to the fazendar who owns the land as to the owners 
of the [625] huts built on that land, for he receives the rent of his land 
just as much as the owners of the huts might receive the rent of the huts 
if they let them to others and did not occupy them. 

The proper construction of the section thus turns more upon the 
interpretation of the words " such premises,” which limit the wider scope 
of the word owner ” used in it. Section 248 enacts that "if it appears 
to the Commissioner that any premises are without a water closet, 
privy, or urinal or the existing water closet, privy, or urinal avai- 
lable for the occupants of any premises is insufficient or inefficient, . 

. . . the Commissioner shall by written notice require the owneff 

of such premises to provide a water closet, privy, or urinal. 

A clear distinction is made here between the owner and occupier of 
the premises, and the obligation to construct the privy is placed on 
the owner of sit^h premises. Taken in its context, the word "premises" 

fl) Ii. B. 10 Q. B. 245. 
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here .cannot properly be applied to the land, and obviously applies 
to buildings erected on the land. The preceding s. 247 makes it unlaw- 
ful to erect any new building, or rebuild any building, without a 
sufficient water closet, nrivy, or urinal. Now erections being thus 
provided for, the next two sections relate to old buildings, s. 248 to 
buildings for private residence, and s. 249 to buildings intended for public 
use, such as markets, railway stations, factories, docks, wharfs, &e. In the 
first case, the responsibility is placed on tbe owners of such premises, and 
in the second, on account of their importance, on tbe ozoners or occupiers 

of the said premises, i.e., factories, (fee,, to nrovide sufficient accommodation 

in the way of water closets, privies, ifec. Section 250 lays down tbe 
tions which regulate tbe efficiency of existing privies in both cases. The 
words used are : “The owner or occupier of any premises on lohzch there %s 
a shall leave between such privy and any building or place used or 

intended to be used for human residence (s. 248), or in which any persons 
may be employed in any manufacture, trade, or business (s. 249^ an air- 
space of a certain width, Ac.” The next s. (251) refers to similar regulations 
about water closets. All these provisions seem to confine and narrow the 
more general meaning of the word “ premises ” used in s. 248 to buildings, 
i.e., tbe huts in the land in dispute. A careful perusal of other parts of the 
Act satisfies me that the vvord “premises” is not used throughout tbe Act 
in one and tbe same sense, and that its sense [626] has to be determined in 
connection with tbe context. It is used in a more general sense so as to 
include lands and buildings in the sections which relate to the taxation of 
property (ss. 159, 170. 209. and 226). In s 172 it is used in the narrower 
sense, coming as it does after hotel, club. In sb. 174-175 it is used in the 
wider sense in juxtaposition with " land ” and buildmg as being a taxable 
unit defined in s. 158. In the sections which relate to drainage the word is 
used in the larger sense (ss. 227-228. 230-233. Ac.). Section 234 is important 
in thh^ connection ; for, in respect of drains, it is the parallel section to s. 248, 
which relates to water closets, privies, and urinals. In this section the 
word “ premises ” is mentioned as something appurtenant to the building 
newly built or rebuilt. Tbe context determines its sense and narrows it. It 
is used in this same narrow sense in a. 242, so as to 

in which drains are constructed. In the sections relating to buildings the 
word is intended to l ave reference thereto. In the sanitary regulation 
sections, such as 377, it obviously has reference to the land overgrown 
with vegetation, .fee. It is hardly necessary to notice the other sections 

of the Act in which the word ' premises ’ occurs. , . 

The instauoeg given above will show clearly that the word is not 

used throughout in the same sense, and may signify land or build- 
ing or land and building, or land appurtenant to a building, accord- 
ing’ as the context requires it. In the section now under consideration, 
it is obviously used with reference to the building to which tbe privy 
belongs. Quite apart from the provisions of the Act, the primary 
liability to have a privy, water closet, or urinal must attach to the 
owner of the building, aud not to the owner of the land in whiob the 
building is situated, when the two owners happen, as in this case, to be 
different persons. Tbe words “such premises” must, therefore, be 
construed in this oese to refer to the huts for whose residents privy 
accommodation is necessary. The owners of the hats, therefore, are the 
neraons directlv contemplated in this section as the persons on whom the 
obligation rests to comply with the Commissioner’s notice. They were, 
in fact, accordingly in the first instance served with notices, and it was 
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chiefly on account of the difficulty created by s. 250 (a) of finding room in 
the gmall huts and of getting unbuilt land outside the huts on which to 
erect [627] the privies, that proceedings appear to have been taken against 
the owner of the land, though he had no interest or property in the huts, 
receives no rent therefrom, and could not pull them down. The argument 
based on inconvenience may be a matter for executive consideration. We 
do not think it is insuperable, for the Commissioner may erect public 
privies under s. 252. Any how we cannot take it into consideration in 
interpreting the precise woi'ds of 3 . 248 The same reasoning which would 
seek to make the fazeodars liable under this section might be applied with 
equal effect to Government, where it has let State lands on long leases 
to private persons for building purposes. Such an application could 
never have been in contemplation in enacting these regulations for pro- 
moting the sanitary efficiency of private bouses. 

For the reasons stated above, I am of opinion that the questions 
referred to this Court must be answered in the negative. 


20 B. 627. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Candy. 


Nana bin Bhikappa Rahatb (Original Defendant No. l). Appellant 
v. Appa bin Babaji RaHate (Original Plaintiff)^ Respondent,* 

[23rd July, 1895.] 

Poss^^sioa Joint 'property — Suti hy co-owner for gxchisive possession— Practice-^ 
Procedure. 

The plaintiff sued for possession of certain land. The lower Court held that 
the land was the joint property of the plaintiff and defendant, but finding that 
the plaintiff had been in exclusive possession allowed bis claim and gave him a 
decree. On second appeal, 

Held, th^t exclusive possession could not be awarded unless exclusive title was 
proved. On plaintiff’s application, which was not opposed by the defendant, the 
decree of the lower Court was varied, and the plainiiff was awarded joint posses- 
sion of the property in suit. 

[R., 26 B. 141 = 3 Bim.L.R. 599 ; 8 Bom.L.R. 99.] 

Second appfal from the decision of Rao Bahadur Chiotaman Nara- 
yan Bhat, Joint First Class Subordinate Judge of Satara, with appellate 
powers. Suit for possession of land. The plaioliff alleged that bo bad 
purchased it iu the year 1889 and bad [628] leased it to one Bhagai. whom 
the defendants bad wrongfully dispossessed on the 16th August, 1890. 
The plaintiff had previously brought a possessory suit against the defend- 
ants. but his claim bad been rejected. 

The first defendant alleged that the land was the joint property of 
himself and the plaintiff, and he contended that the plaintiff’s only right 
was to partition, and that he could not sue for possession. 

Defendants Nos. 2 and 3 did not contest the plaintiff’s claim. 

The Subordinate Judge found that the land was the joint property of 
the plaintiff and defendant No. 1 and he dismissed the suit, holding that 
the plaintiff's proper remedy was a suit for partition. 


* Second Appeal, No. 878 of 1893. 
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Od appeal by the plaiotiff the Judge found that the property was 
joint, but that the plaintiff had enjoyed it separately since the time of its 
acquisition. He held that the first defendant had no right to take it out of 
the plaintiff’s possession, and he, therefore, reversed the decree and allowed 

the plaintiff’s claim. 

Defendant No. 1 appealed to the High Court. , 

. 4 . for the appellant (defendant No. 1). — The plamtm 

sought to recover possession on the ground that he was the sole owner of 
the land. The Judge found that the land was joint property, and the 
plaintiff, therefore, has no right to exclusive possession. The plaintiff 

must sue for partition— Par.Tshraw V. Mzrajtil). u 

Makadeo V. Bhat, for the respondent (plaintiff). — The plaiatill has 

been in possession since the land was purchased. He leased it to Bhagai, 

from whom defendant No. 1 took wrongful possession. The defendant is 

a trespasser and ought not to be allowed to retain possession which he has 

wrongfully taken. The question is whether a co-parcener who is not in 

possession can dispossess a tenant of a co-parcener who is in possession. 

We submit that be cannot. He may sue to ret aside the alienation of a 

co-parcener, so far as his interest is concerned, or he may sue for a general 

Dartition. If the plaintiff cannot retain exclusive possession he should be 

given [629] joint possession with the defendant— 7' 

f9l • Krishnarav v. Govivd Trimbak (3) ; Mahabalaya v. 

Timaya (4) ; Wahid Alam v. Safai Alam (5); and Kallapa v. Venkatesh (6). 

JUDGMENT. 

contention was that the land was Ihe joint property of himself 

hnt he asserted his own sole right to retain possession, and said 
f^Tat tnMr : remedy was to bring a suit for partition. The other 

defendantSrWere^tenants^only^oUhe Un^^^ ,3 

The Subordinate Judge remarks As the defendant No. 1 has a right 

to retain Ihe possession of the property io dispute as a tenanton common 

the plaintifif is not entitled to maintain this suit. His Ptoper remedy, if 
the piainiin nartition." The appellate Court, though it agreed 

Ih tl^ha land was ioint^awarded the plaintiff exclusive possession. The 
Judge 8ay^ “Although the land was brought out of the joint funds, still 
lu has been enioving it separately from the date of its acquisition, 

‘ if nt No T cannot take it collnsively or forcibly out of the hands 

■‘? nSr8 tenant “ndant No. 1 can claim a share in the land and 
othir undivided property, if any. in a properly constituted partition suit. 
He refused, however, to give either mesne profits or costs. 

In our opinion, the decree of the lower appellate Court is wrong and 
skL maintained Unless exclusive title is proved, exclusive posses- 
be awarld in a suit of this nature (see the ruling of this 

Oourrin Parashram v. Miraji (1). The pl^sintiff failed to prove his 
uourc lu fhflrflfore the decree of the first Court dismissing his 

“fira^r^^ lyrighi however, that after a full 

toquiy the iLer Courts found to exist, it was open to either of them to 

'y, fi B.H.O.B. 138, 1^1 

(6) 2 B. 676, 
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have given the plaintiff a decree for joint poaseesion, that being the only 
relief to which on those facts he was [630] entitled. Apparently no such 
request was made to those Courts, each of the parties being anxious only to 
establish his own right to exclusive possession and so to throw on the other 
the onus of bringing a partition suit. 

In this Court the plaintiff has asked us to give him this relief, and 
his right to obtain it is not seriously disputed by the other aide. Amending, 
therefore, the riecree of the lower appellate Court, we award the plaintiff 
joiet possession of the property in suit. Had the defendant No. 1 not 
contended for his own right to exclusive possession, we should have given 
him his costs, but as it is. we think that plaintiff should bear his own, and 
pay a moiety of the costs of the defendant No. 1 throughout. 

Decree amended. 


20 B. 630. 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Candy. 


RaMRaO Tatyaji Patil {Original Plaintiff), Avplicant v. BaBAJI 
Dhondji Bibve {Original Defendant), Opponent.^' 

[26tb July, 1895J 

Mamlatdars Act {Bombau Actlll of m^)~Juii^dic‘ion of Mamlaidor^Irregular decree 
of Mamlaiaar mode bv consent of parties — Subsequent refusal by Manilaldar to order 
execuHon of decree Extraordinary jurisdiction of High Court — Questions of fact-- 
Practive^Procedure. ’ ^ 

Applicant brought two possessory suits against the opponent in the 
jiamlatoar 8 Court for the recovery of certain pieces of land. By oonsent, 
decrees were passed in those suits, that unless the opponent paid a certain sum 
of money to the applicant within two months, the Utter should get possession. 
After ihe expiration of two months the applicant, alleging that the money had not 

agreed, applied for execution of the decrees. TheMamlatdar found 
at ihe money had been tendered to the applicant, but had been wrongfully, 
reiusod by him. He ordered execution to issue as to costs, but declined to make 
any order as to posse-ision. The applioaot thereupon applied to the High. Court 

in U.S extraordinary jurlsdic-ion and alleged that the money had not been duly 
tendered. 


Held, that the decrees were such as the Maralatdar could not legally make 
under the provisions of the Mamlatdars’ Act (Bombay Act III of 1876), and the 
consent of parties could not give him power to do so. 


[6313 Held, also, that the High Court would not go into the question as to 
the due tender of the money. It was not open to the High Court, in the 
exerciseof its exitaordmary jurisdiction, to go into this question of faot, nor 
would It be proper to furlhor the execution of an irregular decree, especially aa 
the applicant had a clear remedy by suit. 


Applications under the extraordinary jurisdiction (s. 622 of the 
Civil Procedure Code, Act XIV of 1882) against the orders of Rao Saheb 
F. K. Shahane, Mamlatdar of Haveli, in the Poona District, 
tu I’he ofch September, 1891, the opponent sold two pieces of land to 
the applicant and subsequently leased them from him for a year under 
two rent-notes, dated 26th October, 1892. At the end of the year, how- 
ever, he (the opponent) did not give up possession, and the applicant 

accordingly hied two possessory suits against him in the Mamlatdar’s 
Court, 


While the suits were pending, however, the parties made an agree- 
meab. tha t if the opponent (the defendant in the suits) should return to 

• ApplicationsNos. 104 and 105 of 1896 under the extraordrnary jurisdiction. 
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fche applicant (the plaintiff) ’within two months the purchase-money which 
he had paid for the lands, and should also pay the amount of rent due 
under the rent-notes, he (the opponent) should keep the lands, but that, in 
default, the applicant should recover possession through the bhag karkun. 

Accordingly on the 17th February. 1891, a consent decree was 
passed in each of the above suits that “should the defendant fail to satisfy 
the plaintiff in two months from this day in accordance with the mutual 
understanding come to between them, steps for delivering possession 
should be taken through the bhag karkun. All costs on defendant 
(opponent).” The opponent failed to pay the amount within two months, 
and thereupon the applicant presented a darkhast for the execution of the 
decrees as to costs and possession. The Mamlatdar ordered execution to 
issue as to costs only, and declined to make any order as to possession. 

The applicant thereupon applied to the High Court in its extra- 
ordinary jurisdiction praying that the Mamlatdar should be directed to 
give him immediate possession of the lands. A rule nisi was granted 
requiring the opponent to show cause why the execution of the decrees 
should not be allowed, and the Mamlatdar was called upon to report on 
the applications. The Mamlatdar [632] reported that the money offered 
by the opponent had been wro igfully refused by the aoplicanb. 

Makadeo B. Ohavbal (with Narayan M. Samarth) appeared for the 
applicant in support of the role.-The Mamlatdar having passed 
the decree with the consent of the piriies. he could not refuse to execute 
U in its eutiretv. It was wrong to issue execution lu part. The Mam- 
latdar does not sav io his report which was called for by this Court 
that the money was paid or even tendered to us withiu two mouths. It 
was inoumheut OQ the onponent to pay the money within that time, and 
it is not alleged that he did so. It the money had been brought to us 
within the time agreed on, we could not have refusea to accept it. 

Shivram V. Bhandarkar appeared for the opponent to show cause. 

Xbe Mamlabdar’s decrees are illegal and, therefore, they cannot be 

executed. The decrees being illegal and inoperative, it was not neoessary 
for us to comply with them by paying the amount wibhm the prescribed 

time. 

JUDGMENT. 
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j — The decree is one that the Mamlatdar could not legally 

make under the provisions of the Mamlatdars’ Act— c/. ShtdUngapa v. 
Karibasapa (D— and oonseut of parties could not give him power to make 
it Thecomnlaintof theapplicaut, however, is, not that the decree is 
bad but that ‘the Mamlatdar has wrongly found that the money was paid 
within the two months' time allowed for its payment, and has wrongly 
therefore refused to give him the possession which was decreed to him if 
the money was not paid. Ha asks us to 6nd that the full amount of money 
ordered to be paid was not duly tendered by the opponent, and to direct 
the Mamlatdar to put him into posseasion. Wa are of opinion that it is 
not onen to us in the exercise of our extraordinary jurisoiction to go into 
this question of fact, and that it would not be proper for us to further the 
flxeoutioQ of the irregular decree, especially as the applicant has a clear 
remedy by suit. We, therefore, discharge the rule m both oases, but, 
under the ciroumstauoes, without costs. 


ID P.J* (1087), p. 109. 
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[633] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Farran, 

Man'CHUBHAI Navalghand (Original Plaintiff), Appellant v. 

John II. Tod and another {Original Defendants), BespondenisJ 

[14tih December, 1894.] 

Pfbiciijal and agent^Consignment for sale^Unavihorized sale, by agent below limits 

Measure of damages. 

The measure of damages, in a cas3 where an agent has in breach of his duty 
sold goods of his priocipal below the limit placed upon them by the principal, is 
the loss which the principal has sustained, and if he has sustained no loss he can 
only ask for nominal damages. 

[D , 12 M.L.J. 375 (378).] 

The plELiotiff. a Bombay merchant, sued the defendants, a London 
firm carrying on business in Bombay by their constituted attorney, to 
recover a sum of Rs. 6,144-1-6 deposited by the clainbiff in the Bombay 
Bank in his own name and in that of the Agra Bank on behalf of the 
defendants. 

This amount represented the difference between the plaintiff’s and 
defendants’ statement of accounts current between them, and the difference 
included the equivalent, in Rupees, of £280— about Rs. 4,000 at the 
exchange of the day — which the plaintiff claimed to be entitled to charge 
to the defendants as the difference between £270, the price at which 
their London firm had sold a parcel of pearls (No. 183) which he had 
consigned to them for sale, and £550, the limit he had placed on the parcel. 

The suit was heard by Mr. Justice Parsons, who decidel that the 
terms of the agreement between the parties as to the consignment justified 
the defendants’ sale of the pearls, and disallowed the plaintiff’s claim on 
that ground, and also found on the facts that the plaintiff had not proved 
that he had sustained any damages. 

The plaintiff appealed from this decision. 

The following are the grounds of appeal material to this report: — 

(1) The learned Judge should have held that the plaintiff was entitled 
to be credited with the sum of £550, the limit placed by him upon the 
parcel of pearls No. 183. 

[634] (2) The said learned Judge should in any case have held that 
the plaintiff was entitled to a larger sum than the said parcel of pearls 
bad realized when sold by the defendants. 

(3) The said learned Judge should have held that the defendants were 
nob entitled to sell the said parcel of pearls at the time when they sold 
the same. 

(4) That the defendants committed a breach of their contract with 
the plaintiff by selling the said parcel when they did, and that the 

plaintiff sustained damages by such sale, and the said Judge should have 
assessed such damages. 

The appeal came on for hearing before Sir Charles Sargent, Chief 
Justice, and Farran, J. 

B. Tyabji and Loiondes, for appellant. 

Lang (Advocate General) and Scott, for respondents. 

• Suit No. 692 of 1891. Appeal No. 811. 
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B. Tyabji . — We are eobitled fco the difference between the price at 
which the parcel was sold and our limit price. We put our own value 
upon the pearls, as we were entitled to do, and if defendant thought that 
value wrong, he should have returned them to us. There is no question 
of market value bere, where the goods are fancy goods. This case 
resembles that of a picture. In such cases there is no market value. 
The test is what is its worth to the owner. 

Scott, contra . — There is no evidence of damages here. They must be 
proved to be recovered — Mayne, pp. 537 8 ; Cassaooglou v. Gibb (l). If 
there has been any breach of duty here, it has been a mere technical one, 
and has caused no loss to the plaintiff. The only damages recoverable in 
such a case would, be the difference between the price realized and the price 
the plaintiff would have to pay to repurchase similar goods. 

JUDGMENT. 

Farran, J. (after finding on the facts that the defendants were not 
justified under the circumstances in selling the parcel at a price lower than 
the limit placed on it by the plaintiff, and were, therefore, liable to the 
plaintiff for any damages which he could show resulted to him from the 
improper sale) continued:— The form of the action is not one actually 
sounding in damages, [635] bub as the suit was brought for the express 
purpose of raising this question, counsel for the respondents took no objection 
on that ground and exnressly invited us to determine the case upon the merits. 
The appeal, therefore, raises the interesting question what the measure of 
damages is when an agent sells goods, such as pearls, consigned to him 
for sale, below the limits placed upon them by bis principal and without 

being able to justify the sale hy the terms of his contract. Counsel for 

the appellant contended that the measure of damages in such a case was 
the difference between the price fixed by the limit and the price which the 
pearls actually realized. It must be taken, he said, that the agent as 
between him and the principal sold the pearls at the fixed limit and should 
be debited with their price ascertained in accordance with it. He argued 
it was the same in principle as the case of a purchaser in a shop taking 
away an article such as a picture and insisting on paying for it a lower 
price than that placed upon it by the shopkeeper. The latter, he said, 
would be entitled to recover the price ho fixed upon his picture irrespec- 
tive of its real value. , , . 

That case, however, sounding in contract rather than in tort or on the 

case, is not the one with which we have to deal. What we have f o 
determine is what is the measure of damages where an agent in breach of 
his duty sells the goods of his principal. The answer appears to me to be 
that the measure of damages in such a ease is the loss which the principal 
sustains by the sale, and if he has suffered no loss be can only ask for 
nominal damages. Mr. B. Tyabji cited no authority in support of his 
argument, but on the other hand the general principle, as I have stated it, 
is laid down in Mayne on Damages (2nd Ed.), p. 411, and Sedgwick on 
Damages, p. 693, and that principle is the one which, under different 
cireumstencos it is true, was adopted in Qassaboglou v. Gibb (l). Where 
a unique article like a picture is sold, theoretically the most correct measure 
of damages would be not the fancy price which the owner placed upon it, 
but the price which ha would have to pay in order to repurchase it. In 
the case of articles of common merchandise, the state of the market 

(l) 11 Q.B.D. 797. 
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subsequent to the sale would afford the criterion by which to fix the 
loss. If the market ro^e, the principal would sustain, and could 
[636] prove a loss : if it foil, he could not, as be could without loss put 
himself in his original position by purchasing merchandize of the same 
quality. In the case of an intermediate article like pearls, unless there 
were a rise in the market, he could purchase similar pearls at the 
same rate. The damages would be the expenses of the sale and of the 
repurchase. In all cases alike, however, the principal must prove his 
damages, and if he can show none they can be no more than nominal. 
On this point the Court below has, in my opinion, come to a correct 
conclusion. , If Mr. Tyabji’s argument were adopted, his measure of 
damages must, I think, logically be applied to all classes of goods alike ; 
and applied to ordinary merchandize, it would amount almost to an 
absurdity. In my judgment it cannot bo applied to any. 

Attorneys for plaintiff (appellant). — Messrs. Tyahji and Dmjahhaiu 

Attorneys for defendants (resoondenbs). — Messrs. Brown and Moir, 


20 B 636^Chitty’s S.C.C.R. 486. 

ORIGINAL CIVIL. 


Before Mr. Justice Bar^one and Mr. Justice Sirachey. 


Naoroji Nusserwanji Thoonthi iPlaifitiff) V . Kazi Sidick 
Mirza {De/e7idant].* [I4th and 27th February. 1896.] 


Insolvent Debt vicnrred before insolvency-^ Bond given after personal discharge in 
respect of — Prwette seitleinenl with creditor, validity of — Absence of notice to Official 
Assignee and credtiers — PosUioyi of insolvent with respect to property acquired after 
person'll discharge— Agreement by creditor not to oppose final discharge^ Validity of 
— Evidence-^ Untrue recital in bond—Co7ilradiction by obligor allowed- 

An agreement, by which an insolvent who has obtained bis personal but not 
bis final discharge, without notice to the Official Assignee or bis other creditors, 
settles the claim of one creditor, and by which that creditor agrees not to oppose 
bis final discharge, is void as in fraud of the creditors and as inconsistent with 
the policy of the Insolvent Debtors’ Act. 

In a suit on a bond containing such an agreement, evideooe is admissible on 
behalf of the obligor to prove that a recital in it that all the other creditors bad 
been settled with, was untrue. 

[637J Though no creditor is bound to oppose the final discharge of an insolvent, 
yec a private agreement by a creditor with the insolvent, by which in considera- 
tion of a money payment the creditor binds himself not to oppose, is void as 
opposed to the policy of the Insolvent Debtors’ Act and as in fraud of creditors. 


[R., 34 M. 156 = e lad. Gas, 758 = 20 M.L.J. 383 = 
7 Bom.J.i.R. 341.] 


7M.L.T.392 = (1910) M.W.N. 191; 


Case stated for the opinion of the High Court under s. 69 of the 
Presidency Small Couse Courts Act (XV of 1882) by C. W. Cbitty, Chief 
Judge. The case was stated as follows : — 

" (1) This was a suit brought by the plaintiff to recover from the 
defendant a sum of Rs. 1,600 alleged to be due to him under a bond 
passed to him by the defendant and dated the 7th Tune, 1893. 

(2) The facts of the case, together with the reasons for my 
decision, are fully set out in rny judgment. 

(3) A copy of the bond is annexed hereto. 

256 

■ Small Cause Court Beferenco, No. of 1695. 
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(4) The questions for their Lordships’ consideration will be three 

in number : — ^ . • i 

“ (i) Whether a debt which has been inserted in an insolvent s 

sobfldale, and in respect of which he has obtained his personal discharge, 
and which has, moreover, been included in the judgment entered up 
against him, in favour of the Official Assignee, can form a good considera- 
tion for a new promise to pay the same debt? . •*. i 

“ Cii) Whether evidence was admissible to contradict the recital 

contained in the bond that all the creditors of the obligee (sic) (other than 

the plaintiff) have been settled with ? ^ i-hot 

“ (iii) Whether, if such evidence bo admissible, and it is shown that 

all the creditors (other than the plaintiff) have not been settled with, the 

bond is not void as being passed m fraud of such creditors . 

“ For the reasons set out in my judgment, I dismissed the suit and 

certified Rs 165 as the professional costs of the defendant, lb s 
amount, ^ogether with Es. 50 to meet the coats of reference, has bean 

deposited by the plaintiff. 

The bond was in the following terms: — . au 

"Know all men by these presents that I.Kazi Sidick Kazi 

Mirzi of Bombay Mabomedan inhabitant, am held and firmly bound to 
Naoroii Nu^serwanji Tnoonthi.also of Bombay Parsi inhabitant, in the sum 
of Rs 3 200 (three thousand and [638] two hundred) to be pai ® ® 

said NaoroU Nusserwanji Thoonthi or to his 

assigns for which navment to be well and truly made I bind ^ 

heirf executors and administrators firmly by these presents. 
thTabova bounden Kaz. Sidick Mirza Kazi Ahmed Mirza being unable to 

‘ay bis debts filed a petition and ‘i893W^and 

InLlvont Debtors holden at Bombay on the 7th day of June, 1893 Ub and 
insoiv *.y,Q said Court all the property and effects of the said 

KaJ Sjdicb Mirza^Kazi Ahmed Mb^a were^v^ested 

Yr? IE S;‘ntiooeTr:L^lt:dl,'rd ‘-nVgmtn? wt- :nt3Tn 

of the debts ^ ‘ Assignee for the total amount of the debts due by the 
Jd"kazi li^® Mirza Ka'^ Ahmed Mirza in the sard schedule, and 

:kra^rhk"3rtors! Nusserwanji Thoonthi, and 

whereas he he said Eofi Nusserwanji Thoonthi of Es. 4,000, 

to settle the o a,m of the aa^ moro) Nusserwanji Thoonthi has 

costs arid ““^kis sajd c^ following :-That 

ultimate y a ^ ■ Ahmed Mirza should nay Bs. 800 (eight 

fc^ha and apply immediately alter the execution of these 

hundred) m cas PP Debtors' Court at his own expense to get 

presents to th I judgment passed as aforesaid against the said 

• kidick M r^a kL tbe Official Assignee 

utn su“h aa^ entered the said Kazi Sidick Mirza Kazi 

Ahmed Mirza should execute in favour of the said Naoroji Nusserwan]. 
Th^nthi roooveyance at the cost of the said Naoroji Nusserwanp 
thoonthi of the properties describe d in ‘he Bohedule hereunder wc.Uen^ub^ 
jeot to a certain indenture of mortgag e dated the day of 189 made 

be nth Deoambar. 1890. tha date 7th June. 1893. being the date o( 
the bond (Beporter'e note), 
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between the said Kazi Sidick Mirza Kazi Ahmed Mirza of febe one part and 
oneMr. Pestonji RustomjiKangaof the other part and to the payment of 
the principal amount and interest due at the foot of the said mortgage : 
Provided, however, that if Karamali Pirbhai and Meberali Khakhi to 
whom the said Kazi Sidick Mirza Kazi Ahmed Mirza has contracted 
to sell the said properties should insist on carrying out the said contract, 
and they are entitled by law to do so, the said Kazi Sidick Mirza Kazi 
Ahmed Mirza shall, in lieu of the conveyance hereinbefore mentioned, 
execute an assignment to the said Naoroji Nusserwanji Thoonbhi ah the cost 
of Naoroji Nusserwanji Thoontbi of tha right, title and interest of the said 
Kazi Sidick Mirza Kazi Ahmed Mirza in the balance of the purchase- 
monies remaining bo be paid by the said Karamali Pirbhai and Meberali to 
the said Kazi Sidick Mirza Kazi Ahmed Mirza, and that, in the event of the 
said Kazi Sidick Mirza Kazi Ahmed Mirza failing to execute the said 
conveyance or assignment as aforesaid, the said Kazi Sidick Mirza Kazi 
Ahmed Mirza should pay the said Naoroji Nusserwanji Thoontbi a farther 
sum of Rs. 1,600 (sixteen hundred) in cash, and that be the said Kazi 
Sidick Mirza Kazi Ahmed Mirza should to secure payment of the same 
execute the above-written bond subject to the conditions hereafter appear- 
ing. ^ Now the conditions of the above-written bond or obligation are such 
that if the said Kazi Sidick Mirza Kazi Ahmed Mirza shall forthwith 
apply at bis own expense to the insolvent Debtor’s Court to enter and cause 
to be entered satisfaction of the judgment passed against the said Kazi 
bidick Mirza Kazi Ahmed Mirza in favour [639] of the Official Assignee 
as aforesaid, and upon satisfaction being entered if the said Kazi Sidick 
Mirza Kazi Ahmed Mirza shall execute in favour of the said Naoroji 
Nusserwanji Thoontbi a conveyanee at the cost of the said Naoroji Nusser- 
wanji Thoontbi of the properties described in the schedule hereunder 
written subject to a certain indenture of mortgage dated the day of 
189 made between the said Kazi Sidick Mirza Kazi Ahmed Mirza of the 
one part and the said Pestonji Rustomji Kanga of the other nart and to the 
payment of the principal amount and interest thereby secured : Provided, 
however, that in the event of Karamali Pirbhai and Meberali Khakhi to 
whom the said Kazi Sidick Mirza Kazi Ahmed Mirza has contracted to 
sell the said properties, insisting on carrying out the said contract and 

A u ^ a”/ S idick Mirza Kazi 

Ahmed Mirza shall, in lieu of the said conveyance hereinbefore mentioned, 

execute an assipmentin favour of the said Naoroji Nusserwanji Thoontbi 

of the right, title and interest of the said Kazi Sidick Mirza Kazi Ahmed 

Mirza ID the balance of the purchase-monies remaining to be paid by the 

said Karamali Pii bhai and Meberali to the said Kazi Sidick Mirza Kazi 

Ahmed Mirza, and in the event of the said Kazi Sidick Mirza Kazi Ahmad 

irza ai log to apply to the Court and to execute the conveyance or assigo- 

menfc as aforesaid, if the said Kazi Sidick Mirza Kazi Ahmed Mirza shall 

pay the said Naoroji Nusserwanji Thoontbi Rs. 1 .600 (sixteen hundred) 

in cash, then and in such event the above-written bond or obligation shall 

be void: otherwise the same shall remain in full force aud virtue. In 
witness whereof, <&c.” 

The following extract from the Chief Judge’s judgment states the 
tacts of the case : — 

I i-u Rreat difficulty in arriving at the true state of the facta 

of the case. On 12bh Dacamber, 1890. the defendant filed his petition 
and schedule in the Insolvent Debtors’ Court. In the schedule five 
creditors are mentioned: (1) the plaintiff in respect of a doorea in High 
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Court Suit No. 387 of 1890 agaioefc defeodanli and his mother Jioabai for 
Rs. 4,734 4-10, and the balance of a Small Cause Court decree 
Bs. 188-11 0 ; (2) a Marvadi for Rs. 1,000 ; 13) Poefconji Rostomji Kanga, in 
respect of a mortgage, dated 28th September, 1888, on land at Bhiwandi 
for Rs. 7,000 and also a promissory note on personal security for Rs. 500; 

(4) Jinabai, defendant’s mother, in respeofe of two promissory notes for 
Rs. 1,000 and Rs. 2,000 respectively (of which Rs. 1,000 were paid off); and 

(5) another Marvadi for Rs. 200. The iusolvency of defendant was proceeded 
with and bis discharge was ouposed by the plaintiff. He, however, 
obtained his personal discharge on the 11th April, 1892, and on the same 
day judgment was entered up against him in the name of the Official 
Assignee for Rs. 15.623-6-10, the amount of the debts stated in the 

-schedule. 

“ Before his insolvency the defendant had contracted to sell the 
Bhiwandi property to Pirbhai Khakibhai and others for Rs. 11 ,000 subject 
to the mortgage of Pestonji Rustomji Kanga, It was referred to 
Mr. BhaishankarNanabhai, the mortgagee’s solicitor, to take the account 
of what was due on the mortgage, and he ascertained the amount to be 
Rs. ll,037-3'6. Pirbhai Khakibhai and his brothers had agreed to be 
bound by the finding, and it was accordingly on the 6th February. 1894, 
made an order of the Court that they should pay the amount to the 
mortgagee, and that be should reconvey the property to them. 

[640] "Id the meanwhile, in 1893, the plaintiff had taken from the 
defendant the bond in this case. That bond is dated 7tb June, 1893, 
and provides for the payment of Rs. 800 in cash by defendant, which was 
paid The bond contains a recital that all the creditors of the defendant 
have been settled with, except the plaintiff, and it contains the conditions 
to the effect that defendant shall forthwith apply to have satisfaction of 
the judgment iu favour of the Official Assignee entered up, and that 
defendant sbouid then execute to plaintiff a conveyance of the Bhiwandi 
property, subject to the mortgage in favour of Pestonji Rustomji Kanga, 
and the amount thereby secured, or in case Pirbhai Khakibhai and his 
brothers should insist on carrying out the sale, then that defendant should 
execute in favour of plaintiff an assignment of his (defendants) right, 
title and interest in the balance of the purchase-money, and m the event 
of defendant’ 8 failing to apply to the Court or execute 

assignment, then that if defendant should pay the plaintiff Rs. 1,600 the 
bond should ba void : otherwise it should oonMnue in full force and effect. 
On this state of things, three questions arise for determination : (1) Was 
there any consideration for this bond? (2) the bond a /r^ud on 
oredibors? (3) Have the conditions been fuldlled to enable plaintiff to 

recover ?” . , 

Inuerarity, for the plaintiff.— Is the agreement void ? There is no 

authority for holding it to be an undue preference. There can be no 
undue preference after the date of the insolvency. 

We say a person who has obtained his discharge can make any 
arrang'imeaii be Ukas ; his after-acquired property does not belong to the 
riffioial Asaignee. and till the Official Assignoe intervenes he can do wbab 
he likes with ii^Cohen v. MitchcllH). The Chief Judge is wrong in 
saying that it ought to go to the Official Assignee. The object of entering 
into the bond was to get rid of the insolvency by getting satisfaction 
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entered up on the judgment. If an insolvent has many creditors, he must, 
to effect this, go to them, and settle with them, one by one. There is no 
undue preference in this, unless the Official Assignee is entitled to the 
after-acquired property directly it is acquired. 

There is ample consideration in our giving up a great part of our 
debt. We could not, after this, claim any dividend from the Official 
Assignee. Also by this arrangement we agree not to oppose the debtor’s 
final discharge. 

As to the evidence given to contradict the recital in the bond, we say 
the defendant is bound by the recital and estopped from saying it is 
untrue. 

[64 1] Scott, for defendant. — There is no consideration. The debt 
existed before the insolvency and is no cousideration after insolvency. 
Therefore, in this country at all events, the agreement is void. In India 
the exception to the rule that agreements without consideration are void 
under s 25 of the Contract Act lIXof 1872) only saves agreements barred 
by limitation. In England the rule was different. See Heather y. Webb (1), 

Giving up part of an old debt is nob a new consideration. The remedy 
of the judgmenb-creditor, moreover, is nob gone, but only transferred to 
the Official Assignee. 

There is no consent of the plaintiff in the bond to have satisfaction 
entered up. If he bad so consented, he could have withdrawn the 
consent v. Beer (2). 

Had the Official AsMignee after the execution of this document 
proceeded under the decree to recover the full amount, we should have 
been bound to pay — Beakman v. Harrison (3). 

Cohen v. Mitchell only applies as between the Official Assignee and 
third parties. 


Evidence can be given to show that the recital in the bond is untrue, 
Inverarity in reply. —Section 63, Contract Act, is contrary to Foahes 
V. Beer, See Monohar Koyal v, Thakur Das (4). 


JUDGMENT. 

Strachey, J. — This is a case stated for the opinion of the High Court 
by the Chief Judge of the Court of Small Causes at Bombay. The facts 
are fully stated in the reference. The suit was for the recovery of 
Bs. 1,600 under a bond executed by the defendant in favour of the plaintiff 
on the 7th June, 1893. At the date of the execution of the bond the defend- 
ant was an insolvent who had obtained his personal discharge under 
8. 47, hut not his final discharge under s. 59 or s. 60 of the Indian Insolvent 
Act, 11 and 12 Viet., o. 21, and against whom judgment had been entered 
up in the name of the Official Assignee under s. 86. The plaintiff was 
one of the scheduled creditors, his debt being for more than Rs. 4,000, 
[642] and he bad opposed the insolvent's discharge. The bond recites 
the insolvency proceedings, and states that subsequently bo the entering 
up of judgment the insolvent had settled with all his creditors except the 
plaintiff. That statement is found by the Chief Judge to be untrue. The 
bond then sets forth that the plaintiff had agreed to a proposal made by 
the insolvent to settle the claim for Rs. 4,000 odd in the manner following, 
namely, that the insolvent should pay Rs. 800 in cash ; that he should 
immediately apply to the Insolvent Court to have satisfaction entered up 


(l) 2 C.P.D. 5. (2) 9 Ap. Ca. 606. 

(3) L.R. U Eq, 484 (491). ^ ^ ^ ^ (4)15 0.319(326). 
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on the judgment ; that upon this being done, he should execute m favour 

that if. owing to certain persons who had previously «outracted 
the property insisting on carrying out their contract, this could not 

be done, he should execute an assignment to the ® L b 

and interest in the balance of the purchase-money : 
of his failing to apcly to the Court and to execute the 

assignment, he should pay to the plaintiff a further 

cash The Chief Judge dismissed the suit, suojsct to the opinion of tms 
Court upon three questions which he has stated. 

deration for a new promise lo pav the same debt. If 
^hl'tffirmttir'Tn W it^Use^ta:d that a P-m^ to PaV a 

-r £ t“‘=r “ s i” w 

binding if there IS new consi^^^^^^^ by an insolvent without new 

• • ^ I • pie would he had obtained his final 

discharge, the Contract Act J promises to pay debts 

promises such as ^ 25 (dj, .lociple would apply to a promise 

barred by limitation, blow 1 P _ ^ of which the insolvent 

without new consuieration to pay discharge, which is included 

has obtained only his personal and ““f^^^J/vouroi Assignee, 

in the ia<fgmeut entered up ag.^ It strictly speaking, 

and as to ° Oifieial Assignee, who alone can recover the 

barred, is transferred to t le conditions nrovided by the statute, 

debt in the manner and ‘^ub,e<=t to 

is a questinn which e d plaintiff contended 

argued before us. consideration for the bond in ^uit. He 

was that there ^ P the olaintiff gave up a oonsidorahla part of 

argued that, in the hrst PJ satisfaction being entered un on the 

the debt and impl e J t.j^t, secondly, he imnliedly gave 

judgment so far as con^cejned^h^^.^^^^^^,^ discliarge. Whether this 

Up hia nehb j Vlnnpnds chiefly upon the cPnstruction to be placed 
argument is sou^, ® . to the document as a whole, and in narti- 

upon the bond H^.^'f^g^s.lvenrharproposed to - settle the claim ” 

oular ‘c the recital that 1 think that the bond must be 

of the by which the plaintiff, in satisfaction of his claim 

regarded as a co-PJ™ the defendant a present cash payment 

flm anreither the execution of a conveyance or assiganuent or the 
of Rs. 800 , and ei mer ^ ^ ^l^^t he impliedly gave 

payment of a furt rateable 

T ’-K “iC uX 8 86 Of the aL ti, .Iter the execution of the bond 

"X werrobbaioei by the Official Assignee for the purpose of such 
any wnnM under 8 86 be distributed according to the mode 

else of a *0,.the plaintiff would 

h "e"to proi^e hia claim to share in the distributidn in the same manner 
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and subject to the like deductions, conditions and provisions as in the, 
English Bankruptcy Acts for the time being in force. Under the rules 

contained in the second schedule of the Bankruptcy Act, 1883, be would 

have to verify it by an affidavit showing its particulars, [644] and 
under Form 72 of the forms in the Appendix of the Bankruptcy Rules, 
1888, made under p. 127 of the Act, the affidavit must state that the 
debt still remains due and unsatisfied, and that neither the claimant 
nor any person by his order has rpceived any manner of satisfaction or 
security except as specified. If Rs. 800 or any other sum had been receiv- 
ed on account of the scheduled debt, that would have to be stated in the 
aftcUvib, aud the Official Assignee in making a rateable distribution under 
R. 8b would tnk* such payment into account. If. unon anv such claim 
being maoe, it ^ ere brought to the knowledge of the Official Assignee that 
the claim had been fuUy satisfied by payment or the acceptance of a bond 
or otherwise, he would disallow it. I understand that this represents 
the practice of the Official Assignee of the Insolvent Court at Bombay 
Whether the Official Assignee, in addition to disallowing the claim, 
would or could take steps to recover, for the benefit of the creditors 
generally, so much of the money paid to the claimant as exceeded the 
sum to which he would be entitled on a rateable distribution, is another 
question At all events, the plainbitf could not. in disregard of a settle- 
ment of this kind, still claim for the whole debt under s. 86. and 
that being 80 . I think that he does give up a part of his claim. It was 
contended for the defendant that the plaintiff would not be bound by any 
underbaking to give up part of the claim, and in support of this conten- 
tion the case of Foa)^s v. Beer (1; was cited. That case, however, which 
was decided by the House of Lords with great reluctance. Lord Blackburn 
^most dissantmg, does not represent the law of British India ; see Dr. 
Whitley Stokes note to s. 63 of the Contract Act ; Pollock on Contracts 
(6th Ed,), p. 177, note Gi) ; and luanohar Eoya.l v. Thakurdas Naskar {2). 
If this view IS correct, if the plaiotiff by accepting the bond impliedly gives 

scheduled creditor under s.86, Ithink it follows, as 
contended by Mr. Inverarity, that he also impliedly gives up the right, 
which IS accessory to it, of opposing the final discharge of the insoIvLt. 
Whether a consideration of that kind is lawful, whether an agreement 

of a 'nromt T M ^ <Jischarge, in consideration 

^ pay part of the debt, is in 

connection with the third question referred to us hy the Chief Judge. So 
far as the first question is concerned, I think, for the reasons which I 
have given, that there is consideration for the bond in suit. 

confer question is "whether evidence was admissible to 

orthfi ohlL ‘he creditors 

of the obi gor (other than the plaintiS) had been settled with.” Upon 

this question I agree with the learned Chief Judge. The fact that the 
whethrth ‘‘I r “r"! *** ‘he question 

tofd fi^a creditors, and whether the bond, was for that reason 

Inch a fk^t i “'T f" opposed to public policy. Evidence of 

^ndl the V r ol the terms of the bond, was admissible 

with the fh Proytso to 8. 92 of the Evidence Act, and in accordance 
wit h the auth orities cited in the notes to Collins y. Blantern (3) and 


<11 9 Ap. Ca. 605. 


(3) 16 C. 319 (326). 
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(3) 1 Sm. L. Gas. (9th Ed.) d9di 
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para. 93 of Taylor on Evidence f9fcb Ed.). In such a case there is no 
estoppel. Apart from the principle that a party is not estopped from 
proving that the instrument was executed for an unlawful purpose, 
there is nothing to bring the facts of the present case within s. 115 of 
the Evidence Act. I am, therefore, of opinion that the second question 
must be answered in the affirmative. 

The third question is “ whether if such evidence be adncissible, 
and it is shown that all the creditors other than the plaintiff have 
not been settled with, the bond is not void as being passed in fraud 
of creditors.” To decide this it is necessary to look at the provisions 
of the Insolvent Act and to consider their policy. By the vesting order 
under s. 7 the insolvent’s after-acquired as well as his existing pro- 
perty vests in the Official Assignee who has full powers for its recovery, 
and who holds it as a trustee for all tlie creditors admitted on the 
schedule — In re Dewcurn Jeiuroj *1). By ss. 59 and 60 a final order 
of discharge can only be made after notice to the creditors, any of 
whom is at liberty to opnosa it : and its effect is to discharge the 
insolvent personally and also bis after-acquired property, in the case of a 
l646l trader, from all demands with certain specified exceptions, and in 
the case of a non-trader from the demands of all the creditor.s named in 
the order nisi. By s. 86. the Court may. before making an order of final 
discharge, direct judgment to be entered up against the insolvent in the 
High Court in the name of the Official Assignee tor the amount of the 
debts stated in the schedule and est^tblished. the judgment may under 
certain conditions he executed against any after-acquired property of the 
insolvent and the proceeds of the execution must be distributed rateably 
among the creditors as in the case of a dividend. When the debts have 
been satisfied, the Court may under s. 87 direct satisfaction to he entered 
up on the judgment, and then, if any property of the insolvent remains 
with the Official Assignee, the Court may order that it shall be vested in 
and delivered up to the insolvent. It is only by such an order or by 
dismissal of the petition or the revocation of the adjudication that the 
original vesting order ceases to have effect. From these and other provi- 
sions it is obvious that the policy of the Act is to make the relief of the 

insolvent conditional upon the whole of his property, after acquired as 
well as »-x'S..ir.g. being given up to the Official Assignee a.Dd made avail- 
able for rateable distribution among all creditors whose claims are estab- 
lished. without preference of any of them and upon all being free to 
oppose the discharge. A bargain made by the insolvent before ;l'«charge 
behind the backs of the Official Assignee and the ere litors generally, which 
might have the effect of giving a particular creditor more than he would be 
antitled to receive on a rateable distribution, and by which the creditor m 
return agrees not to oppose the discharge, is, in my opinion mooneutent 
with that policy. It appears to mo that this is a substantially correct 
description of the bond in suit. It is an agreement by the »^l’ent m 
certain events to transfer certain property or to pay Rb- 1,600 to the 
plaintiff in settlement of his claim. If the other creditors had been 
naid or if the agreement were to pay the plaintiff in the event of their 
Line naid in full, or of satUfaotioa being entered up on the judgment, it 
mieht not be open to objection. But. in the first place, the recital that 
the other creditors have been settled with, is found to be untrue, and in the 
[647] second place, it is not in the event of satisfaction being entered up. 
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1896 but io the event of the insolvent failing to apply for its being entered up. 

FE^27. and to do certain other things, that the Rs. 1,600 is to be paid. It is nof 

Oriptn satisfaction has been entered up. the Chief Judge finds that the 

^ insolvent has not applied to have it entered up, and so long as any creditors 
Civil, remained unsatisfied, no application for that purpose could be entertained. 

The Rs. 800 which under the bond has already been paid to the plaintiff, 
and the Rs. 1.600 which the insolvent binds himself to pav, and to recover 
whicli the suit is brought, are nos the property of the insoIveDt, but that 
of the Official Assignee in trust for all the creditors, and every creditor and 
nob only the plaintiff is entitled to share in it. The bargain is carried out 
behind the backs of the Official Assignee and the other creditor-;, who are 
not shown to have bad notice of it or to have assented to it. To hold that 
such an agreement should be given effect as between the insolvent and the 
plaintiff so long iis the Official Assignee does not interfere, but that the 
Official Assignee if he thinks fib can step in and protect the other creditors 
by claiming the money, would be to put a premium on secret dealings 
between the insolvents and particular creditors whom they may he induced 
to favour. Such a result is inconsistent with the provisions of the statute 
secuiing to the creditors a rateable distribution of all the insolvent’s pro- 
perty, and implying that the insolvent is to deal with them opmlyand 
impartially , and to assist in the appropriation of the property for their 
bepenb. In cases where the Official Assignee became aware of a disposition 
or moveable property by the insolvent in favour of a particular creditor, he 
migufc be hinderel or delayed in recovering it from the creditor or from any 
transferee from the creditor. If, as was contended, the doctrine of Cohen v. 
Mitchell (1) applied to such a case, the further consequence would follow 
that when once the money had been pai.j over, or other property had passed 
rom the iusolvent under the agreement, wlii*ther by voluntary act or iu 
execution of decree, it would be too late for the Official Assignee to intervene, 
and, the creditor acquiring a complete title, the property [ 648 ] would be 
irrevocably lost to the other creditors. In that view the Rs. 800 already 
paid to the plaintiff could not be recovered. Again, if the insolvent could 
make a bargain of this kind with ouo of bis creditors, he could do so with 
others. If he hid ten creditors be might secretly agree with five to pay 

them the greater part of their claims, leaving the others wholly unpaid, 
and thus effect a distribution of assets altogether inconsistent with that 
coutemplated by the statute. It is, of course, conceivable that a com- 
promise by which a particular creditor gave up his right to future divi- 
dends in consideration of a prosont part pavmeab, might ultimately turn 
out advantageous to the other creditors. Whether it would do so or not, 
lb would be impessible, at the time of the compromise, to determine. It 
would depend upon whether, subsequently to the payment, the insolvent 
acquired property of such value as to realize for each of the other credi- 
tors > 1 ; larger div.doni than he would have been eatitlei to if no comoro- 
mise had been made and if the creditor settled with ha 1 nob been excluded 
from the subsequent distribution. If, subsequent to the payment, the 
insolvent acquired no property at all, eich of the other creditors would 

necessarily lose the dividend to which he was entitled out of the money 
?u ' u accepting the contention that part of the consideration for 

the bond is an implied agreemeot by the plaintiff not to oppose the final 
discharge of the insolvent, is such an agreement in accordance with public 
policy and vri-.h the spirit of the statute ? I am of opinion that ibis not. 


(1) 25 Q.B.D. 262. 
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Tbe right to oppose the final discharge is given to a creditor not only for 
his own benefit, but for tbe benefit of all the creditors and of the whole 
community, which is interested in the bringing to light of anything in the 
conduct of the insolvent which disentitles him to recommence business free 
from past liabilities. In considoring whether the discharge should be 
granted, the Court has to consider the insolvent’s entire conduct, and nob 
merely his conducb with reference to the opposing creditor. That 
principle wag laid down by Mr. Justice Gibbs in In re Pastavjee Sha- 
purjee Kak'i (1). If it is correct, then although a creditor is nob 
bound to oppose the final discharge, it cannot be in accordance with 
public policy that, by a private agreement with the insolvent and 
[649] in consideration of a money payment, he should bind himself not 

to oppose it. . , - . , 

In England there are many cases in which such agreements have 

been held to be void as opposed co the policy of the Insolvency and 

Bankruptcy Acts and as in fraud of creditors. In Jackson v. Damson (2), 

a ease of 1621 decided under 1 Geo. IV, c. 119, an insolvent, in order to 

induce a creditor to withdraw opposition to his discharge, agreed to execute 

a warrant of attorney for the debt, and, in pursuance of the agreement, the 

insolvent was discharged, the warrant of attorney executed, and judgment 

entered up thereon by the creditor. A rule nisi haiung been ohtamed to set 

aside tbe warrant of attorney and the judgment, the Court set both aside 

on the ground that the agreement on which they were founded was contrary 

to the policy of the Insolvent Act, inasmuch as it enabled the creditor to 

take to himself a large portion of the future effects which the Legislature 

intended to be distributed among all the creditors, and defeated the effect 
of the judgment entered up by order of the Insolvent Court. In Murray 
V. Reeves (3), the debt due to tbe opposing creditor was a judgment debt of 
£2 686. In consideration of the creditor withdrawing bis opposition to the 
discharge, tbe attorney of the insolvent undertook that be should be tbe sole 
assignee ot tbe estate and should receive £100 out cf it within three weeks 
from his appointment. It was held that this agreement was contrary to 
the policy of the Insolvent Act and therefore void. That decision was 
followed in Hall v. Dyson (4), a case decided under the 1 and 2 Vict„ o, 110. 
There the opposing creditor's claim was for ^iOO. It was held 
that an agreement by the insolvent to pay him £j0 id consideratioo of 
his withdrawing his opposition was void being contrary to the policy 
of the Insolvent Debtors' Act and a fraud upon the creditors. In his 
judgment Lord Campbell, C. J., said: There is no doubt that ‘be plaintiff 
might have withdrawn his opposition if he chose but he had no right to do 
so in consideration of a money payment. In Hills n.Milson (o). decided 
under tbe same statute, the Court consisting of Pollcck, C. B-. aod [630] 
Parke Alderson aod Martin, BB.. applied the principle Hall v. Dyson 
to an ’ action upon a promissory note executed in favour of a particular 
creditor not by the insolvent but by a third persou, in consideration of the 
ceasing to oppose, aod uodertaking not in future to oppose the 
inaoBent's discharge. It was attempted, but without success, to distinguish 
Jackson V Davison and similar cases on the ground that in them the 
fgreement. being made with the insolvent himself had the effect of giving 
to » particular creditor property which ought to be distributed among all 
tL creditors. On the other hand, it was pointed out that it is not the 


(1) 8 B.U.O B. 3T (89>. 
iM 17 Q. B. 706. 


^9) 4 B. sod Aid. 691 
(5) 6 Esob. 751. 
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opposing creditor alone who is interested in the opposition, but tbet it 
enures to the benetib of the other creditors,” and that if such an agreement 
were allow’ed, the insolvent might arrange with particular creditor, whose 
opposition he feared, hy means of a third person, at the same time 
un{^erbakiDg to pay the latter after his discharge. In Humphreys v. 
Welltnct fl) decided in 1862 under the 7 and 8 Viet,, c. 96, an agree- 
ment was entered into between an opposing creditor and the insolvent 
that the latter should give the former a promissory note as a security 
for the debt, and that the creditor in consideration thereof should not 
oppose the making of a final order for protection. This arrangement 
was saoebmned by the Commissioner of the Court, who adjourned the final 
hearing to ahow of its being effected. The promissory note was accordingly 
given, the opposition withdrawn, and the final order for protection made. It 
was held that “ the Court had no authority to sane ion such an arrangement; 
that it was illegal notwithstanding such sanction, and that no action could 
be maintained upon the note.” That case is important not only because there 
the agreement bad actually been sanctioned by the Comnoissioner of the 
Insolvent Court, but because it was argued that from the absence in the 7 
and 8 Viet., c. 96, of any provision such as s. 61 of the 7 Geo. IV, o. 57, or 
8. 91 of the 1 and 2 Viet , c. 110, preventing a creditor from suing upon 
any new contract or security for payment of a debt from which the insol- 
vent had obcained his discharge, it should be inferred that the Liegislatura 
[65ll did not intend that such actions should be prohibited ; and the 
Court nevertheless decided against the agreement udod general grounds of 
public policy. It. follows that no inference in favour of such an agreemeut 
can bo drawn from the absence of any provision in the InJian Insolvent 
Ace, and that Hall v. Dyson and other cases decided under the 1 and 2 
\ict., c. 110, cannot be distinguished on that ground, but are based, as 
indeed the reports show, upon the general policy of the statute. It that 
View of the decisions is correct, they have an obvious application to cases 
under the Indian Insolvent Act, which, as pointed out by Mr. Justice West 
in la the matter of Oandas Narrondas (2), was largely copied from the 
English law then in force and the 1 and 2 Viet., c. lio, in particular. 

The case of Peakman v. Harrison (3), cited by the learned Chief Judge 
in bis reference and decided in 1872, was in some respects different from 
those which I have mentioned. There the insolvent had obtained his 
discharge and given a warrant of attorney as required by the insolvency 
statutes. He gave a scheduled creditor, whose claim was for £200, a bill 
of sale on his effects to cover the prior debt and further advanoen. The 
creditor having seized under the bill of sale and sold the effects, the debtor 
was adjudicated a bankrupt under the Bankruntcy Acta, and the ovedifcor’s 
assignee filed a bill praying that the revival of the debt of £200 might be 
declared illegal, that accounts might be taken of the proceeds of the sale 
and of the sum justly due to the defendant, ani that the defendant might 
be ordered to pay to the plaintiff wJPat on taking such accounts might be 
found due. The Court held that the old debt could not be revived. The 
judgment certainly appears to have been based, in part, on the view that 
the hill of sale, so far as it related to the old debt, was an evasion of s. 91 
of tlie 1 and 2 Viet., o. 110 ^which re-enacted the provisions ofs. 61 of the 
7 Geo. IV, c. 57) ; but it also procaedei upon the broader ground of public 
policy taken in the other cases to which I have referred. Thus, the Vice- 
Chancellor said: If an insolvent were at liberty to pledge after-acquired 


(1) 1 H. and 0. 7. 


(2) 11 B. 138 (150). 
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property, the consequeoce would be that it would give undue preference 
to one creditor over another, and the law is clear that in such a 

[652] case the security is void The distinction between bankruptcy 

and insolvency is clear. The insolvent only gets a discharge for bis 
person ; his after-acquired property remains liable, after satisfying the 
demands of subseauent creditors, to be seized under the insolvency, and 
applied for the equal benefit of all creditors under the insolvency. If, 
therefore, a creditor under the insolvency were to be allowed to take after- 
acquired property to secure a scheciuled debt, he would defeat the object 
of the insolvencv statutes by taking to himself alone what those statutes 
say shall be applied for the benefit of all. This is a fraud upon the Act of 

In McKewan v. Sanderson (l) Malins, V. C., cited Ball v. Dyson as 
applying the principle that " whenever there are proceedings in bankurptcy 
and insolvencv, or any arrangement between a debtor and his creditors 
cenerallv, and one of the creditors stipulates either for the payment of a 
greater dividend to him than is paid to the other creditors, or for any 
collateral advantage whatever, even such as giving the right to puichase 
a horse, or auv advantage whatever not common to the creditors any 
payment made will be ordered to be repaid any secmity given will be 
ordered to be given up. and this Court will treat the whole thing as 

fraudulent against the other creditors; Court ^ 

the creditor, who obtains this advantage will be set aside bx this Court. 

The case of Kcarley v. Thomson (2) was decidea by the Court of 
Appeal in 1890 when the Bankruptcy Act. 1883, was in force. Neither 
that Act nor the Act of 1869 contains any provision similar to s. 91 of 
the 1 and 2Vicfc.. c. llO. or to s. 167 of the Act of 1^61 

"erb> t eZkrPpLv R“pea.'’A.^^ 1869) which ^a6e void all contract 
Tr securitil. made or given a9 a consideration or w.th intent to persuade a 
creditor to forbear opposing the allowance of a certiBcate. The Court of 
ACal held, on the authority of Hall v. Dy.oa ; that an agreement, the 

oolfsideration for which was an undertaking by a creditor not to appear at 
the public examination of the bankrupt and not to oppose the order of 
[6331 discharge, was illegal, as obviously tending to iireven. former the 
Lurae of justice. '' Although, " said Lord Justice Try, the defendants 
were under no obligation to appear, they certainly wore under an obligation 

not to contract themselves out of the opportunity of appearing. 

Id In re Barham (3). a cate of 1893, Mr Justice Vaughan 
held that a payment by a bankrupt to one of his creditors, made before 
the reoeiviog order but after the petition and consequently after the time 
to which the trustee's title related back, with the view of giving that 
elector a preference over the others, though not within the section 
Sng to fraudulent preference, was a disposal of money which pr,ma 
teie belonged to the trustee, and should be set aside as contrary to the 

Tfe was however, contended that the doctrine laid down by the 
Court of Appeal in Coken v. Mitchell (4) was applicable to the case: 
that acoordiug to that doctrine the after-acquired property of an insolvent 
who hal not obtained his final discharge does not vest in the Official 
Assignee until the latter intervenes ; and that, consequently, an agreement. 
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such as the bond in suit, is valid and should be enforced subject to his 
right to intervene and claim the money. When that decision is read 
with the later cases which explain and limit the general language which 
it uses, it will not be found to justify that conclusion. It was pointed 
out in In ra Rogers, ex parte Woodthorpe (1), re Neto Land Development 
AssociatioJi and Greij (2), In re Clark, ex parte Beardmore (3) and In re 
Rogers, ex parte Collins (4) that the rule in Cohen v. Mitchell was only 
applied for the pumose of profectiug persons who had bean trading with 
an undischarged bankrupt, and dealing with him bona fide for value 
without interference by the trustee, who had given him credit and been 
paid with money acquired bv carrying on such business, and who on that 
ground were held to have a gc-od title as against the trustee. Again, in 
Kerakoose v. Brooks (5), [ 654 ] the Privy Council held that the only qualifi- 
cation of the Official Assignee’s title to after-acquired property (apart from 
a qualification nob material to tbe present case) was that if the insolvent 
carries on trade at a subsequent period with the assent of tbe assignee of 
the estate under the Insolvent Act, in the first instance the property 
which is acquired in the subsequent trade will bo subject, inequity, to the 
charge of the creditors in that trade, in priority to the claim of the 
assignee under the first insolvency.” There is nothing in Cohen v. 
Mitchell which applies to an agreement by which a scheduled creditor 
accepts a present cash payment and a promise of a further payment in 
settlement of tbe debt from an undischarged insolvent not shown to have 
carried on any trade or business, and without the assent or knowledge of 
the Official Assignee, For these reasons I think that s. 23 of the Contract 
Act applies to the case, and that tbe third question must be answered in 
tbe affirmative. Costs will be costs in the case. 

Mr. Justice Parsons authorizes me to say that he concurs in this 
judgment. 

Attorneys for the plaintiff: — Messrs. Framji, Moos and Mehta. 

Attorneys for the defendant : — Messrs. Dikshit and Dhunjishaw. 
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SoRABJi Jamsetji {Appellant) v. Ishwabdas Jagjiwandas 

Store and another {Bespoiidents) 

[I2bh March, 1895.] 

Compmu— Indian Companies Act (VI o/ I8S2), ss. 61, 126, 144, cl. (g)— Contributory “ 
Liobditp of the heirs of ad^censtdcontribu'oru—Calh—Calh made before the winding 
up~Lxmxtation — O^cial liquidators n n bound to take out letters of aiminxsiration 
to the estate of a deeeasea contribu'ory before settling the list of contributories^ 
Shares duly issued, cancellation of — Reduction of capital. 

Section 61, Indian Companies’ Act (VI of 1883) (corresponding with a. 38 of 
tbe English Cnmpanies’ Aot of 186i) creates a new liability in the shareholders, 
and that, liability includes oooiribution, not only in respect of calls made since 
the winding up. but also in respect of iinpiid oalls made before the date of the 
winding up, whether barred by limitation at that date or not. 


* Appeal No. 112 of 1694. 

(1) 8 Morrell 236, (2j (1892) 2 Ch.l47. (3) (1894) 2 Q. R. 393, 

(4) (18941 1 Q. B. 426. (5) 8 M.I.A. 339. 
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[658] The official liquidator need oot take out letters of administration to the 
estate of a deceased shareholder before settlinKthe list of contributories. 

There is nothing in bs. 126 and 148 requiring the official liquidator to place on 
the list all the persons who may as representatives be liable to contribute m 
discharge of the liability of a deceased shareholder as contemplated by s. 126. 
Nor can the liability, under that section, of a person who has been placed 
on the list as bis representative be affected by the omission ol the official liquida- 
tor to do so. 

Directors have no power to cancel shares duly issued to a shareholder at his 
request and so reduce the capital of the company, 

Bhimbhai v. Ishwardaa Jugjiwandas (1), followed, 

[F., 31 M- 66 = 3 M li.T. 250 ; 12 Ind. Gas. 958 = 67 P.a. 1911 ; R., 70 P.R. 1903- 
160 P.Ii.R. 1903.] 
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Appeal *{roDQ the order of T. Hamilton, District Judge of Surat. 
The Nawab of Baila Spioniug and Weaving Company. Limited, was 

registered under the Indian Companies Act, 1866.^ 

The appellant’s father Jamsetji signed the memorandum of associa- 
tion of the company and subscribed for twenty-five shares, which were 
duly allotted to him. On allotment he paid Es. 25 per share and his 
name was entered in the register of shareholders. Shortly afterwaids be 
sold the shares to one Amirbhai and handed over to him the receipts 
which he had obtained for the sums paid on allotment. The directors, 
however, refused to transfer the shares to Amirbhai s name, as the trans- 
fer was nob made in the manner required by the company’s articles of 
association, and on Amirbhai’s application the directors on the 14th 
June, 1882, passed a resolution cancelling the shares and directing the 
money which he had paid for the shares to be paid to him. 

The first call payable on these shares was due on 31st January, 
1882; the second call on 5th May. 1882 ; the third call on 8th August, 

1882, and the last call on 15th November, 1882. 

On the 30bh October. 1886, the Court made an order to wind up 

the company. , . . . 

On 28th April, 1888, Jamsetji died intestate, leaving him surviving 

two sons (one of whom was the appellant Sorabji) and four daughters. 

[686] On 8th July, 1888, the official liquidators served a notice on 

the appellant, calling upon him to show cause why he should npt be 

placed on the list of contributories as heir of his father Jamsetji, the 

The appellant contended that his father Jamsetji had ceased to be 
a shareholder of the company long before the date of the winding up ; 
and that in any case bis liability to pay calls was barred by limitation. 

The District Judge overruled these objections and passed an order 
placing him on the list of contributories for Rs. 5.625, the unpaid balance 

due on the twenty-five shares. 

Against this order the present appeal was brought. 

Macpkerson (with him K. D. Shroj^). for appellant.— The shares 
allotted to Jamsetji were cancelled by the directors. From toe date of 
the cancellation Jamsetji ceased to be a shareholder and was no longer 
liable to pay calls. The cancellation of the shares operated, no donbt, as 
a reduction of the capital of the company, and so far the resolution of the 
directors is invalid. But the directors ought to have put the name of 
Amirbhai on the register. Their omission to do so cannot prejudice our 

rights. See s. 29 of Act VI of 1882. 

( 1 ). 18 a. IW. 
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Next we say that the calls were barred by limitatioD at the date of 
the order to wind up — art. 178 of the Limitation Act (XV of 1877). 
The winding up cannot revive the liability to pay them. 

Lastly, we say that the appellant’s father Jamestji having died intes- 
tate, the official liquidators cannot recover without letters of administra- 
tion to the estate of the deceased. Section 190 of the Indian Succession 
Act (X of 1865) applies. If it does not apply, then the liquidators must 
proceed against a/n.he heirs of the deceased shareholder. They have no 
right to proceed against one of the heirs alone. 

Ganpat Sadashiv Bao, for respondents. — Section 148 of the Com- 
panie-?’ Act (VI of 1882) does not require the official liquidators to taka 
out letters of administration to the estate of a deceased shareholder at 
the time of settling the list of contributories. [657] Under s. 126 the heirs 
of a deceased contributory are liable both jointly and severally. Anyone 
of them can be proceeded against, and he may sue the rest for contri- 
bution. 

As to 1 imitation, the winding-up order creates new rights and new 
liabilities. Under s. 61 of the Indian Companies’ Act (VI of 1882) the 
liability of a shareholder to contribute to the assets of the company is a 
new liability — a liability to pay calls made both before and after the winding 
up — The Parell Spinning and Weaving Company, Limited v. Manek (1) ; In 
re Whitehouse cB Co. (2). The claim is, therefore, not time-barred. 

Lastly, as to cancellation of shares, the directors had no power to 
cancel shares which had once been allotted. Such cancellation amounts 
to a reduction of the capital, and is, therefore, illegal. Theappellant’s father 
Jamsetji signed the memorandum of association, and paid a deposit of 
Hs. 25 on each share. His name was entered in the register. He was, 
therefore, a member of the company and remained so till the date of the 
winding up. He is, therefore, liable as a contributory. His transfer of 
the shares to Amirbhai not being in accordance with the articles of associa- 
tion, the directors were not bound bo recognize it. Section 29 of Act VI 
of 1682 does not, therefore, apply. 

JUDGMENT. 

Sargent, C. J. — The appellant’s father Jamsetji, who was an original 
allottee of twenty-five shares, never ceased to be the legal holder of them 
and liable for calls. The agreement to transfer the shares to Amirbhai in 
February, 1882, was not carried into effect in accordance with art. 28 of 
the company's articles of association or assented to by the company, and 
the canceilation of the shares by the company was beyond their powers. 
See the decision of this Court in Bkimbhai v. Ishwardas Jugjiwandas (3). 
Jamsetji was, therefore, the legal holder of the shares at the date of the 
winding-up order. 

As CO the calls being barred, it is to be remarked that s. 61 of the 
Companies Act (VI of 1882) makes every member of the company liable 
to contribute to the assets of the company bo an amount necessary for the 
payment of the debts and liabilities [638] of the company, the costs, 
charges and expenses of the winding up, and for the payment of such sums 
as may be required for the adjustment of the rights of the contributories 
amongst themselves ; and by sub-clause {d) in the case of a company 
limited by shares no contribution shall be required from any member 
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(2) 9 Oh. D. 595, 
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exceeding the amount (if any) unpaid on the shares in respect of which he 
is at present a member. This section corresponds with s. 38 of the English 
Oompanies’ Act of 1862. the effect of which was fully considered by Sir 
George Jessel in In re Whitehouse & Co, (1). After pointing out that the 
section creates a now liability as regards the shareholders, the Master of 
the Rolls held that the contribution under the section includes unpaid 
calls made before the winding uo as well as those made after the winding 
up. “ It is true.” he says. “ that a call made before the winding up is a 
debt due to the comnanv. but that does not affect the new liability to 
contribute.” Nor can it in this view of the section affect the liability 

created by the section that the debt was barred. 

As to the objection that letters of administration to the estate of t^ 
appellant’s deceased father Jamsetji have not been taken out under Act X 
of 1865, it may or may not be necessary in the future for official liquidators 
to take them out as contemplated by s. 144. sub-clause C{ 7 ). but there is 
no obligation to do so before settling the list of contriDu ones. As to 
placing on the list all the persons who may as representatives be liable 
to contribute in discharge of the deceased’s liabi ity as contemplated by 
B. 126. there is nothieg in that section or m s. 148 which requires to be 
done, nor can the omission to do so affect the appellant s liability under 

120 

For the above reasons we must confirm the order of the Court 
below with costs on appellant. 

Order confirmed. 
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Before Mr. Justice Farran, C hief Justi ce, and Mr. Justice Parsons. 

iruTTLmaTTT AT CtOVANDAS {Original Applicant), Appellant v. HlRALAL 

appoint). Respondent.^ [26th July, 1895.] 

Lunacy-Act '^Zt7i7s 

;; Z charge, Jade against him-Order or certificate o, 

appow men. Hmdu lunatic’s estate appointed under Act XXXV ol 1860 

The manager oi a family property, is not, in hie capacity of 

who lain posse . estate, bouo-i by the provisions of s. 16 of the Aot to 

“ihXt In /nventory and account of the family property. The lunatic >s possess- 
exhibit »» 1°^®“ y the manager is liable to acoounb. It does not make 

ed of no is himself a ioiot owner or not. The Act providee 

Boy ^*®®7n J!-V*nor does it confer any power upon the Court, to deal with joint 
”»mny property or interfere in the aflairs of a joint family. 

If a manVget is charged with mismanagement he ia entitled to some particulars 

of the jp which a guardian or a manager of the lunatic’s estate 

is Ipp*oiotId by the Oowt under the Act, it is desirable to issue a formal order or 

eertifioate of appointment. 

tu Hind Oaa 660-12 0.0. 209; 17 Ind. Oas, 473-23 M.L.J. 706 = 12 M.lj.T. 
^ * 686-<1918) M.W.N. 79. 1 

- Appeal No. 11 of 1896. 

U) 9 Ob. D, 595(600) 
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Appeal from the decision of R. S. Tipnis, Assistant Judge at Broach. 

Three brothers — Navnidhalal, Chhotalal and Hiralal — were members 
of an uodivicleJ Hindu family governed by Mioakshara law. Navnidhalal 
was a lunatic. lu fhe lifetime of the father Itcbbalal a family arrangement 
was made by registered deed whereby provision was made for the 
maintenance ot the lunatic. 

After Icchhalal’s death the apnellanb Trimbaklal, who was the son-in- 
law of the lunatic, applied to the District Court under Act XXXV of 1858 * 
for a certificate of guardianshin of the lunatic’s person and property. 
The object of the application was that steps might be taken to set aside 
the deed of family arrangement and to effect partition of the family 
pioperty. 

The application was opposed by Hiralal Itchhalal, who contended 
{inter aha) that, if a certificate to any one was necessary, it should be 
given to him. 

[660] On the 7bh December, 1891, the Judge appointed Hiralal 
manager of the lunatic's property and Bai Godavari (the lunatic's wife) 
the guardian of nis person. The order made was as follows : — 

Under s. 13 of the Act I order that Hiralal Itchhalal should 
provide for the mainJenance of the lunatic and his family and for extraor- 
dinary expenditure on occasions of feasts, ceremonies, &c., as if he were a 
member of the joint family, out of the joint family property and as laid 
down in the deed of the family arrangement, and at the same time pay 
to the lunatic’s wife Rs. 25 a month for miscellaneous expenditure. 
This is certianly not a large allowance, considering the income of the 
family is Rs. 10,000 a year as admitted by Hiralal ; Rs. 15 per month pro- 
vided in the deed seems ’to me too small a sum.” 

The following is an extract from the Judge’s judgment : — 

The real questions at issue are whether any appointment of a guardian 
of his {Navnidhalal s) person and a manager of his property should be 
made, and. if so, who shall be appointed ? 

I hold that the wife of the lunatic should be appointed guardian of 
his person, and the opponent Hiralal manager of his property. This case 
is very similar to that reported at p. 539, I.L.R., 6 Cai., with the difference 
that in this case the wife of the lunatic is alive and lives with him in a 
part of the ancestral house. 

There is no ill-treabmeut of the lunatic alleged or proved, although 
it appears from the lunatic’s wife’s evidence that there are occasional 
disputes between her and Hiralal about little matters. Tne reason why 
the present applicant seeks a certificate of management is clearly stated 
by him in his application to be to take legal measures for a partition of 
the estste, so that his share may descend to the wife and daughter instead 
of lapsing to the surviving brothers. Whether such a suit would be allowed 
or not, or whether it would be successful or not in the Bombay Presidency 
looking to the provisions of the Hindu law about disqualifications for 
inheritance, and how far all or any of the persons who have signedthe deed 
of family arrangement put in this case are bound by it, are questions 
which it 13 not necessary for me to answer at present, although a good 
deal has been said on them in argument. But, I think, so long as no ill- 
treatment of the lunatic or his family is made out, it is to his best interests, 
and in accordance with the policy of the English law, not to allow inter- 
fei^nce with the course of bis inheritance. At the same time whilst his 
wife is alive she seems to be the person best able to take care of him, and 
watch over his interests if they are at any time neglected by Hiralal.” 
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Against this order Trimbaklal appealed to the High Court CJardine 
andTelang. JJ.), which without writing a judgment conermed it on the 

2.0th August, 1892. 

In the year 1894 Trimbaklal applied under ss. 17 and 18 of Act XXXV 
of 1858 alleging that Hiralal was mismanaging ite property and had not 
filed accounts as required by s. [661] 15 of the Act. He prayed that 
Hiralal should be required to furnish accounts, and that his appointment 

as manager should be cancelled. 

The Judge rejected the application. The following are extracts from 

his judgment judgment of this Court, that Hiralal was 

appointed manager of the lunatic's property, and the lunatic s wife was 
appointed guardian of his person. Such is the finding on the issue raised. 
But the order itself is silent as to whether Hiralal was appointed manager 
or not, though such appointment ought necessarily to be P^psumod from 
the fact that the order was made under a. 13 of the Act. and it would have 
directed Hiralal to provide for the maintenance of the lunatic and his 
fa Jly and for extraordinary expenditure on occasions o feasts, oeremonies. 

&o as H hrwere a member of the joint family, out of tli^e joint jiroperty 
as laid down in the deed of family arrangement and at the same time pay 
to he lunatic's wife Es. 25 a month for miscellaneous expenditure^ Seo- 
IQ ^r^nnnlatBS an Order to the manager appointed by the Act. 1, 
therefL Lid Lat Hiralal was appointed manager of the lunatic's estate 

Rnb^e Court held that the luuatic was only a member of the joint 

t M Hiralal was another member. There was no specific 

family, of which ind«ment as to how the management of the 

direction in nroperty of the family should be conduct- 

lunatic s share in the High Court in the two decisions (one of 

ed by Hiralal T e Khareghat in his judgment, the other 

which was o p j, r., 86) expressed no positive opinion as to 

being reported m . 'j' in regard to joint property can be 

whether a manager u d ' j the appointment being made, this 

S^arts onLtio^n with the manager's liability to furnish 

accounts as .®' j^^pogaible for Hiralal to produce any accounts 

In my opinion, t^d of the property, for the property is joint 

of the lunatic s un . accounts of his share and none have been 

and there can be no P of the lunatic’s share in the joint 

Swtt mo™. ......i !•<“• 

"T; '• r 

estate and allows P , properly managed or not. But there is 

finding if the oerson to disclose accounts of the property other 

no law for the course proposed would simply place the 

than that of ^ . ’^t the disposal of strangers and of the Court, 

entire family strict law, even the lunatic’s share cannot be 

Moreover. * this moment to admit of seeing what might be the 

teo^me InreLenditura regarding hU share by inspection of the entire 

tLs difficulty is further enhanced by the deed of family arrangement. 
Which is dJoged to Lve been executed. I cannot in this matter pronounce 
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1895 any opinion aa fco tbe validity or otherwise of this deed or any of its provi* 
July 26 . sions. Mr. Khareghat, however, was fully aware of the difficulty in appoint- 

ing a manager in this case, and [662] he ordered that the lunatic should be 

Appel* maintained as laid down in the deed of family arrangement. It seems to 
LATE me, from this special order, that separate management of the lunatic’s 
Civil, estate or share in the joint property was not entrusted to Hiralal, who 

cannot, therefore, be expected to give an inventory of the lunatic’s pro- 

20 B. 659. perty or account oi the management of the lunatic’s estate. Hjs manage- 
ment was to be in accordance with the deed, and this he has been doing. 

“ In any view of the case, I cannot see my way in requiring accounts 
to be furnished. 

“ The petitioner alleges that Hiralal mismanages the property, and 
his appointment should be cancelled. His pleader is unable to state what 
specific acts of mismanagement Hiralal committed. But be says that he 
will be able to show if the accounts are furnished. I am unable to 
comply with this request. I do not think it necessary to record any 
evidence on this point of mismanagement, as I am of opinion that should 
Hiralal be removed from the management of the lunatic’s estate, this 
removal would be tantamount to his removal from the management of the 
entire joint property, — a thing which I have no right to do ; and, moreover, 
my own opinion is that no manager can legally he appointed to the estate 
of a lunatic who is only a member of the joint family and possesses no 
separate property. I should, in the event of cancelment of the manager- 
ship, make an order under a. 20 of the Act, for the expressions used in that 
section are wide enough to include cases not only of properties of small 
value, but also of joint properties wherein separate management of a share 
is impossible.” 

The applicant appealed. 

Nagindas T. Marphatia appeared for the appellant (applicant). — As 
Hiralal was appointed manager of the property of the lunatic under Act 
XXXV of 1&58, it was incumbent upon him to file an inventory of the 
property within six months under s. 15 of the Act and also to furnish 
accounts. But be has admittedly not yet done so. The Judge dismissed 
our application on the ground that as the property is the undivided pro- 
perty of the lunatic and his two brothers, the lunatic cannot be considered 
to hold a specified portion of the property. But whether the property is 
divided or undivided, a manager is bound to render accounts — Damodardas 
V. Uttamram (1). Tlie interest of the lunatic must be protected — Phillips 
on the Law of Lunatics, p, 341. 

Hiralal’s mismanagement of the property could have been proved if 
copies of the accounts had been furnished to us. An opportunity should 
be given to us to prove mismanagement. 

Maepherson (Advocate General, with Ghitnis and Motilal) appeared for 
the respondent (opponent). — The lunatic is not the sole owner of the 
property. The accounts relate to the whole [663] of the joint family 
property, and copies of such accounts cannot be furnished. The other 
members have a joint interest in the property, and they would certainly 
object to the applicant’s demand. We rely on Bhoopendra v. Greesh (2) ; 
Sham Kuar v. Mohanunda Sahoy (3) ; Soorbansi Singh y. Juggeshur 
Eoer (4) ; Virupakshappa v. Nzlgangava (5). 

(2) 6 0. 539. 

(S) 19 6. 309. 


(1) 17 B. 271. 

(4) 13 O.L.R. 86. 
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The applicant did not specifically mention particular acts of waste 
And mismanagemoub in his application. A mere vague statement as to 
mismanagement would nob justify a Court in taking action. The Judge s 
order was, therefore, right. 

JUDGMENT. 

FaRBAN, G.J. — The position of the respondent Hiralal Itchhalal in 
this case is peculiar. In 1891 the present petitioner and appellant 
Trimbaklal Govandas applied, under Act XXXV of 1858, to the Assistant 
Judge, F. P, at Broach to be appointed guardian of the person, and manager 
of the estate, of his father-in-law Navnidhalal Itchhalal alleged, and sub- 
sequently found, to be a lunatic. It was admitted then, as it is now, that 
the lunatic with hia brothers Hiralal and Chhotalal were members of 
an undivided family governed by the Mibakshara law. and it was not 
alleged that the lunatic was possessed of any separate estate. The 
Application referred to a family arrangement contained in a registered 
document, whereby Itchhalal, the deceased father of the lunatic {inter aha] 
made provision for the maintenance of the lunatic, bub it was submitted 
that the arrangemenb was not binding upon the lunatic. The avowed 
object of the application was bo take steps to set aside the deed of 
arrangement and to obtain partition of the family estate, No neglect or 
ill-treatment of the lunatic was alleged or proved, nor is any now alleged. 
Hiralal opposed the application. He stated that the lunatic was hying 
with him and the other members of the family and was being maintained 
with the other members out of the property mentioned m the deed and 
in accordance with its terms. He submitted that no certificate for the 
management of the property or guardianship of the person of the lunatic 
should be issued, bub that, if it was considered that a certificate to some 
one was necessary, it should be granted to him. 

[664] The Assistant Judge in his written judgment, after bolding the 
lunacy of Navnidhalal to be established, pointed out that the real ques- 
tions before him were “whether any appointment of a guardian of his 
nerson and of a manager of his property should be made, and held 
that the wife of the lunatic should be appointed guardian of his person, 
and the opponent Hiralal manager of his property. He ordered under 
fl 13 of the Act that Hiralal should provide for the maintenance of the 
linatic and for extraordinary expenditure on occasions of feasts, ceremo- 
nies &c as if he ware a member of the joint family out of the ]oint 
familv property as laid down in the deed of family arrangement, and 
should pay to the lunatic’s wife Rs. 25 a month for misceUanaous 

expenditure. 

On an appeal preferred by Trimbaklal to the High Court against that 
decision the High Court “ confirmed the order of the lower Court with 

formal order or certificate of the appointment of Hiralal as 
manager of the estate of the lunatic was ever drawn up or issued, 
Hiralal since the date of the decision of the Assistant Judge has been 
maintaining the lunatic in accordance with the terms of the family 
arrangement and of the decision, and paying Es. 25 per mensem to 
r^davari the wife of the lunatic. He has not filed an inventory or any 
accounts under s. 15 of the Act (XXXV of 1858). 

Trimbaklal made the present application, praying that Hiralal might 
be ordered to file an inventory and accounts. He alleged mismanagement o£ 
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the lunatic's estate and sought to have Hiralal’s appointment as manager 
cancelled. The Assistant Judge, F. P., at Broach has rejected the application 
in toto. Hence this appeal. 

As the Act does not indicate any particular form in which the order 
appointing the manager of a lunatic’s estate should be made, or enact 
that a certificate is necessary to complete his title, we think that the 
written judgment of the Assistant Judge (confirmed by the High Court) is 
sufficient evidence that the opponent Hiralal has been appointed manager 
of tlic lunatic’s estate. At the same time we would point out to the Courts 
the desirability [665] of issuing a formal order or certificate of appointment 
in all cases of lunacy in which a guardian or a manager of a lunatic’s 
estate is appointed under the Act. 

The question, whether a manager of the property of a lunatic, who 
is possessed of no separate estate, but is a member of a joint Hindu family 
which owns nroperty, can be appointed under the Act, does not seem to 
have been argued before or considered by the Courts when the original 
application was before them. The main question was whether Trimbaklal 
should be appointed, and the submission of Hiralal that he, if necessary, 
should be appointed manager was probably considered to render the 
consideration of that question unnecessary, nor is it before us. Hiralal has, 
as we have pointed out, been appointed manager, and bis appointment has 
been confirmed by the High Court. We, therefore, express no opinion 
upon the general question. 

A careful perusal of the judgment of the Assistant Judge leads us to 
the conclusion that his intention in appointing Hiralal to be manager of 
the lunatic's estate was to preserve the status quo of the family and the 
lunatic’s position therein and that he did not intend to bring the whole- 
family estate under the superintendence of the Court. That intention 
would, no doubt, have been more appropriately effected by refusing to 
appoint a manager and making an order under s. 20 of the Act or by declin- 
ing to make any order as was done by the Calcutta High Court under almost 
identical circumstances in the case of Bhoopendro/ v. Greesh Narain (1) 
upon which the Assistant Judge relied ; but the intention of the Judge- 
is immaterial if the law imposes upon Hiralal the obligation of rendering, 
an inventory and accounts of the joint family property of which be and 
his brother are in possession. We refer to such intention for the purpose 
of pointing out that the order of the Assistant Judge (confirmed by the 
High Court) did not in terms or impliedly impose that duty upon the 
manager. This leads us to consider the main question argued before us,, 
whellier the manager of a Hindu lunatic’s estate appointed under the Act 
(XXXV of 1858), who is in possession with others of joint family property,, 
is in his capacity of manager of the lunatic’s estate bound by the provisions 
of ?. 15 of the Act to exhibit an [666] inventory and accounts of the 
family property. There is a very close analogy between the position of a 
lunatic and of an infant in relation to such property, and much of the 
reasoning of the Full Bench in Virupakshappa v. Nilgangava (2) is appli- 
cable to the case before us. It is a mere coincidence that the manager in- 
this case is identical with the joint owner. The law must be the same 
whether he is identical with the joint owner or distinct. The provisions of 
ss. IG, 17 and 18 point, we think, to the case of a lunatic possessed of 
separate property and are inappropriate to joint family property in which 
he has merely an interest with others. The Act provides no machin 0 ry» 

(1) 6 0. 539, (2) 19 B. 309. 


1012 



X.] 


In re BAI HARKHA 


20 Bom. 667 


nor does it confer any power upon the Court to deal with joint family 
property or interfere in the affairs of a joint family. Doubtless in cases of 
alienation or waste or mismanagement so gross as to imperil the lunatic s 
interest in family property the Court can and will protect that interest 
by allowing a suit to be brought for partition or other legal means to 
be taken to secure it, and, if necessary for that purpose, will remove one 
manager and appoint another ; but we think, having regard to the 
consideration to which we have referred, that such property is not 
property which falls within the scope of s. 15, and that ibis a sufficient 
answer to the applicant’s prayer for an inventory and accounts to say 
that the lunatic is possessed of no property for which the manager is liable 


to account. , , ,-r • i • i_ 

Tbe decision of this Court in Damodardas v. Utiamram {11. in which 

the Chief Justice Sir Charles Sargent points out the circumstances under 
which a Hindu manager is bound to account, was much pressed upon us by 
the appellant’s pleader in support of his argument as to the liability of 
Hiralal, bub the Chief Justice was there speaking of an account upon 
partition for the purpose of ascertaining the extent of the property liable 
bo be divided, and bis remarks are nob applicable to the present case. 

The appellant contends, independently of the question of accounts, 
that he tendered evidence of mismanagement which the Judge refused to 
record, and that the case ought to be remanded in order that such evidence 
may be taken The application, however, contains no particulars whatever 
of such mismanagement. [667] It is a general allegation, and if a manager 
is charged with mismanagement he is entitled to some particu ars of the 
charges made against him. We might doubtless allow the application to 
be amended, or direct that the applicant give particulars of the nature of 
the mismanagement of which ha complains ; but when the pleader for the 
applicant was questioned by the Assistant Judge upon this subjee , he 
stated that he was unable to furnish any partioulars, but would be able to 
do so when the accounts were filed. The appellant s pleader before us was 
likewise unable to specify any. It would be useless, we think, to remand 
the case on this ground. Other than the non-filing of the inventory and 
aeoounts no cause for the removal of the manager has been urged before us. 

We must, therefore, coofirm the order under appeal wich costs. 

Order confirmed. 
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Before Mr. Justice Jardine and Mr. Justice Ranade. 

In re Bai Harkha.* [30th July, 1895.] 

rhA^Tdian and Wards Act (VIII of 1690), «. 47 (ff) and ^Q-Order re/ming tc remove a 

guardian— Not appealable— A-pfeal^Praclice, 

Tbe efieot ot ae. 47 (g) and 48 of Guardian and Wards Aot (VIII of 1890) is to 
allow no appeal from an order refusing to remove a guardian. 

iIF., SO A. 433-18 A.W.N. 97 : M Tad. Oas- 06-295 P.W.B. 1912.] 


Appnal, Mo. 9 of 1896. 
(1) 17 B. 371. 
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Appeal frem fehe deeision of Venkaferao R. Inamdar, Acting Joint 
Judge of Ahmedabad. 

One Jesang Bhukhan died leaving a widow Bai Harkha and four 
minor sons. On his death the District Judge of Ahmedabad appointed 
Shankar Bhaibabbai to aet as guardian of the minor’s property. 

Sometime afterwards Bai Harkha applied to fehe District Judge to 
remove the guardian, on febe ground that he had mismanaged the minor’s 
property, and misappropriated its income, and was otherwise unfit to act as 
guardian, 

[668] The Joint Judge rejected this application, holding that the 
applicant had not made out a case sufficient for removing the guardian. 

Thereupon Bai Harkha appealed to the High Court. 

Gokaldas K. Parekh, for appellant. 

C. H. Sctalvad, for respondent. 

JUDGMENT. 

Per Curiam.— The effect of ss. 47 (g) and 48 of Act VIII of 1890 

is to allow no appeal from an order such as the Joint Judge, has made,. 

Viz.^ a refusal to remove a guardian. We, therefore, reject the appeal with 
costs. 

Appeal dismissed. 


20 B. 668. 

APPELLATE CIVIL. 

Befote Mr. Justice Parsons and Mr. Justice Candy. 

Ganesh ViTHAL {Original Plaintiff), Appellant v. Shripad 
Dattoba Naik and others {Original Defendants), Bespondents.* 

[Ist August, 1895.] 

s. 71— Lt'ase (o Zey.v tolh~ Lessee, right of, to admit 
partners-Accounts, two sets of-False accounts kept to deceive Oovernment. 

to levy tolls admitted into partnership 
lease of the cooditioee etteohod to the 

ii w!f h ■ ' ‘>^0 suit on the ground that the partnership vtas 

illega being of opinion that sub-letting and admitting a partner were identical. 

Held, reversing the decree, that the partnership was not illegal, 
other of account were kept, one true and the 


• Second Appeal, No. 945 of 1893. 

I Section 7 of the Tolls Act (Bombay Act III of 1 H 751 ■ — 

who shalUe^^y ^or°d°emand anv toM appointed to oolleot the tolls under this Aofer 

any bazar silLted "n “U 

ately demand or take any othor bill J f shall unlawfully and extortioo- 

Act seize or sell any pronertv knowill lawful toll, or under colour of this 

manner unlawfully extort money nr 1°^ to be unlawful, or in any 

ofthis Act, shall be person under colour 

term not exceeding six mnnfKe .s ♦ before a Magistrate, to imprisonment for wy 

may be awarded by^the Magistrate'^to°fh°^ exceeding Ra. 200, any part of whioh fine 

deemed to bar or aflect his riehfc tn bl aggrieved, but this remedy shall not be 

auect his right to have redress by suit in the Civil Court of the diatriot. 
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r 6891 Beld, that such practice, however reprehensible, was not illegal un^er 
s. 7 of ihe Tolls Act (Bombay Act III of 1875), aaid did not disentitle the plain- 
tifi to show as between himself and his partners what was the actual profit of the 

concern. 

£R., 11 C.P.Li.R. 62 : UO.P.L E. 67 ; D., 37 B. 320 = 15 Bom. B.R. 227 = 19 Ind Cas. 

442 ] 

Second aoceal from the decision of Rao Bahadur Kashmath 
Balkcisbna Marathe. First Glass Siibordioabe Jud.^ of Dharwav with 
appellate powers, varying the decree of Rao Saheb D. S. Sapra, Second 

Class Subordinate Judge of Hubli. .. . r ^ i- t 5 i i i A O 

The plaintief sued to recover from the defendants Ks. l.iiO-l^-y, 
alleging that the toll contract of Trimalkop, in the Hubli Taluka, was 
taken by him and the defendants jointly in the year 1889_90 . that the 
profits realized at the end of the year amounted to Es. 1.530-U-b, and 
that he was entitled to a moiety of the amount on account of his share. 
He further alleged that be had deposited with the defendants a sum of 
Es. 761 as security and he claimed to recover that sum together with 
Es 5-7-0 as the costs of notice served by him on the defendants. Against 
the sums due by the defendants the plaintiff gave them credit for 

Es. 385-U-O, and claimed the balance of Es 1,145-14-9. , 

Defendant No. 1 alleged that ha alone had taken the contract, and he 

denied that the plaintiff was his partner. 

Defendant No. 2 Aid not appear. . , n , . . m i 

Defendant No. 3 answered that he was a servant of defendant No. 1, 

who was the sole owner of the contract io question. , , , ^ ^ 

The Subordinate Judge found that the plaintiff and defendants were 

partners in the contract, and that the plaintiff was entilled to recover the 

Lount claimed minus the costs of notice, namely. Es. 1.140-7-9. 

At the last stage of the suit the defendants raised the point that the 
partnership contract on which the plaintiff relied, was void as being 
to law and public policy, and. therefore, could not be enforced. In 
support of their contention they put in a copy (Ex 69) of the niles framed 
hv the Collector of the district in connection with the toll contracts. The 
Subordrnatf^^^^^^^^ disallowed the contention, holding that these rales 

simnlv prohibited the sub-letting of such contracts. 

On appeal by the defendants the Judge found that the profits realized 

1 n30-ll-6 but he amended the decree [670] by awarding 
nlaintiff the Ba 761 which were deposited by him with the 
defendant, and r^^ed" the rest of the claim. The following are extracts 

the private accounts kept in fraud on Government 

admissi plaintifif admits in bis deposition that the private accounts 
(which the Judge in a previous part of the judgment found to be accurate 
and show the fctual profits) were kept in order to deceive Government 
Theaeacoounts cannot, therefore, be made use of so cs to derive any benefit 
accruing from the keeping of such accounts. It is held by the Bombay 
High Court. I. L. R . 12 Bom.. 422. that the Partners m an illegal contract 
claim an account of the partnership profits. The ruling in I. L. R.. 
10 AH 57 ™ ia in the same spirit The old Madras case (Madras High Court 
Vol. II D- 249) was decided on the following principle:— A 
^fendant may plead the joint fraud of himself and the plaintiff as a bar 
to an action upon a contract which the plaintiff seeks to enforce by suit. 
The keeping of private accounts and the making of profits from a toll 
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coutracfc, which accoffling to the accounts kept according to the rules laid 
down by the Collector of the district was a losing coucern, clearly implies 
the levying of excessive tolls or the passing of no receipts for the tolls 
levied. Both these circumstances are penal according to the Tolls Act 
(Bombay Act III of 1875, s. 7), and the keeping of private acoouots 
inconsistent with the public accounts required by the Collector is perfectly 
iliegal, and the private accounts set up by the plaintiff are, therefore, illegal 
and inadmissible in evidence. 

" 7,— Does the private partnership of the parties entered into in 

suite of the Government rules furnish a good and legal cause of action ? 

" The private partnership set up by the plaintiff was obviously entered 
into in contravention of the condition No. 10 of the lease of Tirmalkop toll 
granted to the defendant No. 1. The conditions laid down by the Collector 
of tho districu as a representative of Government have the force of law ac- 
cording to 3- 10 introduced by Bombay Act No. V of 1881. If the defendant 
No. 1 entered into a partnership in violation of one of these conditions, the 
contract of partnership was of course illegal. The lower Court’s opinion, 
that the conditions of the lease granted by the Collector do not prohibit a 
partnership taking up the lease expressly granted to one individual, is not, 
I believe, correct. Sub-letting and admitting a partner are identical, T think, 
and the alleged partnership cannot furnish a good or legal cause of action. 

Issue 8. — Is the claim bad as against public policy? 

It is, of course, against public policy to allow persons whom the 
Collector would not think eligible for the granting of a toll lease, to indireefc- 
^ paitako of tho profits of a toil lease. The plaintiff distinctly admits in 
Ex. 36 that the Collector had forbidden him from taking any toll contract. 
The plaintiif made default in paying instalments and thus inflicted loss of 
the public gains, and he was declared unfit to have anything to do with toll 
contracts. Toe plaintiff nevertheless takes contracts in other men’s names 
and defeats tho public reason for discarding him. It is cl 0 !i,rly against 
public iiolicy to help such a man in securing his share of profits of a toll 
contract. The claim for a share of profits cannot be awarded. 

[671J Iss7ie 9. — Is the plaintiff entitled to any relief ? 

It would, however, be unfair to prevent the plaintiff from taking back 
the money roaily deposited by him for the benefit of defendant No. 1 and 
others, who being in pari delicto with plaintiff cannot retain yie moneys 
actually received by them with the purpose of returning them. The private 
accounts are. of course, admissible to the extent of the deposit. These and 
the oral evidence by itself prove that Rs. 761 were deposited as security 
for good behaviour. This amount must be returned.” 

The plaintiff preferred a second appeal. 

Vasudeo R. Jogleker, for the appellant (plaintiff).— The Judge 
erroneously held that sub-letting a contract and taking partners in it are 
Identical. What is prohibited by the rules is sub-letting, but thev do not 
prohibit a man from taking partners. If a man takes a partner, his 
liability to the Collector does not thereby cease. The Collector holds him 
liable and not the partner. Sub-letting is prohibited, because it leads to 
complications. Sub-lebting being specifically prohibited would be void as 
being opposed to law or public policy. 

The Judge has left out of consideration the true accounts. In order 
to determine among the partners what was the correct amount of the 
proti^, they are relevant evidence and are admissible. 

u L ^ Tolls Act makes the demand of illegal tolls punishable, 

but it does not say anything with respect to accounts. 
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^arayan G. Chandavarkar , for respondent No. 1 (defendant No. 1) : 
— There is no distinction between sub-letting and taking partners. By 
sub-letting a person is brought in who was not originally a party to the 
contract. The effect of taking a partner is the same. The prohibition of 
sub-letting impliedly prohibits the admission of a partner. 

The plaintiff cannot now fall back upon the private accounts. The 
accounts kept according to the rules are to be considered the true accounts, 
and they show that the partnership concern has suffered a loss. 

Shivram V. Bkandarkar, for respondents Nos. 2 and 3 (defendants 
Nos. 2 and 3) : — The Judge has found that the amount actually but not 
legally due to the plaintiff was stated in the plaint, and be came to that 
OODclu&ion on what are alleged to bo [672] the private accounts of the 
parties. But these accounts being illegal and, therefore, inadmissible in 
evidence, the JuJgo was svrong in referring to them. We submit that 
the Judge ought nob to have awarded to the plaintiff the sum ha deposit- 
ed by way of security, becau^^e the deposit was made in furtherance of 
an object prohibited by law. Further, the alleged private accounts being 
illegal and inadmissilile in evidence, the Judge was wrong in referring to 
them as proving the alleged deposit. 
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JUDGMENT. 

PajRSONS, J. — The first defendant leased from Government the levy 
of tolls at Tirmalkop for the year 1889-90 and admitted into partnership 
with him the plaintiff and the other two defendants. Plaintiff brought 
this suit for his share of tlie profits realized on the transaction. 

The Judge of the lower aopellate Court has found the partnership 
illegal, because Rule No. 10 of the oouditioos attached to the lease grant- 
ed to the defendant No. I prohibited sub-letting, and bo thinks that sub- 
letting and admitting a partner are one and the sime thing. We cannot 
agree with bim on this point. A sub-lease and a partnership are not 
identical, but denote different legal relationships. The prohibition of one 
would not necessarily mean the prohibition of the or her, and we find that 
where Government intend to prohibit both, it does so in distinct terms 
(see the 15bh’=' rule under the Abkari Act. p. 437, of the Legal Remembran- 
eer’a Compilation of General Rules in force iu the Revenue Department, 
1893) The Judge further records bis opinion that it would be contrary 
to public policy to allow persons whom the Collector would not think 
eligible for the granting of a toll leise to indirectly partake of the profits 
of a toll lease.” All, however, apparently that the Collector has to do, is 
to 806 that the person to whom he leases the right of levying tolls is 
solvent and able to oav the coutraob price. It certainly is no part of the 
Collector’s duty to ascertain what the contractor or lessee do^es with the 
profits he may make, and we fail to see how bis dividing [673] them 
among five partners would be opposed to public policy, provided only that 
ho was not forbidden to admit partners. 

Lastly, the Judge has found that the private accounts filed by the 
plaintiff are illegal and inadmissible in evidence, because they were kept 
in order to deceive Government. This finding is the result of a strange 


* Bale 16 under tbe Abkari Act — 

fl6» That he (lewoe) will not, witboot the previous written permieeion of the 
Collator, sub let, in whole or in part, the right to vend conferred upon him by this 
iioenee or admit partnere into his bnsineM. 
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confusion of ideas. The private accounts are, as the Judge says, entirely 
true and show the actual realizations. It appears, however, that other 
accounts were kept by the firm, which were concocted accounts intended 
to show tb^it the contract was a losing concern. It would bo these last 
accounts, if any. that were kept ia order to deceive Government. We 
cannot, however, hold with the Judge that the keeping of two sets of 
accounts, one true and one false, however reprehensible the practice 
may be, is illegal and penal under s. 7 of the Tolls Act (Bombay Act 
III of 1875) : still less can we hold that it would disentitle the 
plaintiff to show as between himself and his partners what the actual 
profit of the concern was- Both the Courts agree that the actual 
profit made on the transaction is proved to amount to Rs. 1,530-11-6. 
In this, therefore, the plaintiff is entitled to his share. 

We reverse the decree of the lower appellate Court and restore 
that of the Court of first instance, and award plaintiff his costs in 
the lower appellate Court and this Court. 


Decree reversed. 


20 B. 679. 

[674] APPELLATE CIVIL. 

Before Mr. Justice Parsons, and Mr. Justice Candy. 

Bapuji Jagannath and another {Original Applicants), Appellants* 

[6th August, 1895. J 

Win—Execulxon—Mtestation by two wiimsses— Indian Succession Act (X of 1865), 
s. Hindu Wills Act (XXI of 1870), s. 2. els. (a) and (6) (II. 

1870; applies s. 50 of the Indian Succession Act 
(A ol 1665) to those wills only that are mentioned in s. 2, ols. (u) and (6), of 
the former Act. 

from the decision of G. McCorkell, District Judge of Ahme- 
dabad. in the matter of an application for probate. 

Bapuji Jagannath and Govindlal Kasandas applied to the District 
Court at Ahmedabad for probate of a will executed on the 15th June, 
1892, by one Harjivandas Parsbotamdas, who died on the 3rd November, 

Citations were duly issued to the persons interested in the property 
of the deceased, but no caveats were entered. 

The Judge rejected the application on the ground that the will was 

not attested by two witnesses, as required by s. 50 of the Indian Succes- 
sion Act (X of 1865). 


• Appeal No. 92 of 1895. 

(1) Ss<.tion 2 of the Hindu Willa Act (XXI of 1870) is as follows 
40 W Succession Act, 1865. namely, ss. 46, 48, 

tn'vtLn oontaineA f notwithstanding 

doytoiDg contained in s. 391 of the said Act apply — 

after tL’'firstrJv“J"sf made by any Hindu, Jaina, Sikh, or Buddhist on or 

sairterrifo^^r fO ’’ hundred and seventy, within the 
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In his judgment he said : — i i. t. -n 

“ Three witnesses have been examined, and they depose that the will 
propounded is entirely in the handwriting of the deceased testator and is 

attested by one witness only ^ 

“ Section 50 of the Indian Succession Act requires that the will 

shall be attested by two or more witnesses. 

“ Before the passing of the Hindu Wills Act no particular formali- 
ties were required. and it was not even necessary that a will should be 
signed and attested. In Bombay [675] a nuncupative will made in 1871 
after the Hindu Wills Act came into force was held to be valid— 
van Dulabh v. Kala Shankar, I. L. R. 1 Bom. 641. 

*' In the present instance, however, the testator has made an atteinpt, 
but an incomplete one. to carry out the provisions of the f 

failed. In Fernandez v. Alves, I. L. R., 3 Bom.. 382, it was held that the 
actual signature of at least two witnesses must appear on the face of the 
will. This ruling was followed in Nitye Gopal Sircar v. Negendranath 

Hitter,!. L. R., 11 Cal.. 429.” 

The applicants appealed. . j j 

Notice of the appeal was issued to the Judge, and the record and 

proc^dmgs^w^^^ appeared for the appellants fongmal appli- 

cants' The Hindu Wills Act (XXI of 1870) makes the Succession Act 
annlioable only to Hindu Wills (1) executed withm certain local limits 
or (2) relating to immoveable property within those limits. This will does 
not fall within either class and. therefore s. 50 of the Succession Act d^s 
not apply. The will is, therefore, valid although nob attested by two 

witnesses. 

JUDGMENT. 

T— The Hindu Wills Act (XXI of 1870) applies s. 50 
of the Indian’ Succession Act to those wUls only that are mentioned in 
s 2 els (a) and (6) of the former Act. The will m question .3 not such a 
will.' We reverse the order of the District Judge and remand the applica- 
tion to be disposed of according to law. 

Order reversed. 


20 B. 673. 

appellate civil. 

Before Mr. Justice Parsons and Mr. Justice Candy. 

"MfiTABHAi Motilal {Plainti^) v. The Sctbat City 
Municipality and another (Defendants).* [15th August, 1895.] 

Practics-Procedure-Amendment of plnint-Original form of plaint the test of jurisdie- 

tion* 

. nravine for a declaration that a certain tax was illegal and also for 

for illeaal entry into the plaintifi’s house was presented to the Court of 
t^rFirst Class Suboyinate Judge of Surat. The Judge amended the plaint by 
Striking out the portion “regarding the reliefs other than the relief for damages, 
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and theo bolding that the chim foe damages would lie only in the Small Cause 

Court, returned the plaint for presentation in that Court. 

[676] Held, that the Subordinate Judge was not justified in returning tho 

plaint at that stage of the proceedings. The shape in which the suit was originally 

instituted is the test of jurisdiction. 

Befeeence from T. HamiltoD, Distriefc Judge of Surat, uoder 
s. r>46-B of the Code of Civil Procedure. 

The facts are sufiiciently stated in the following reference : — 

“ I have the honour to refer for the orders of their Lordships at the 
instance of the plaintiff, Mr. Motabhai Motilal, a pleader of this Court, a 
plaint filed by him first in the Court of the First Class Subordinate Judge, 
who returned it (on the ground of want of jurisdiction) for presentation in 
t)i 0 Court cf Small Causes, and then in the latter Court, the Judge of which 
returned it on the same ground, viz., want of jurisdiction, for presentation 
in the former Court. 

“ 2. The suit is for a declaration of the illegality of the Surat muni- 
cipal house-tax recently sanctioned by Government and for damages on 
account of an alleged illegal entry into plaintiff's house by an officer of tha 
Municipality for purposes connected with the imposition of the said tax. 

3. The Subordinate Judge, First Glass, for certain reasons set 
forth in his judgment, struck out of the plaint the portions “regarding 
the reliefs other than the relief for damages,” and holding that the claim 
for damages would lie only in the Small Cause Court, returned the plaint 
for presentation in that Court. 

4. I think it is obvious that he was wrong in so doing, for after 
exercising jurisdiction by amending the plaint, he could not aver want of 
jurisdiction with regard to the plaint, so amended. 

5. The plaint as originally filed by plaintiff is certainly nob one 
which a Court of Small Causes can entertain, and, therefore, in my opinion, 
the suit should be remanded to the Court of the Subordinate Judge, First 
Class, for disposal on its merits.” 

Hormasji C. Coyaji {amiczis curies'), for the plaintiff. 

Krishnalal M. Jhaveri (amicus curice), for the defendants. 

JUDGMENT. 

Parsons, J. — The claim was nob one within the cognizance of a 
Court of Small Causes, and the plaint was properly presented to the 
Subordinate Judge. The latter should have beard and determined the 
case. The fact that in the course of the hearing he found that the plaintiff 
was not entitled to the declaration, but only to damages, [677] would nob 
justify him in returning the plaint at that stage of the proceedings. The 
shape in which the suit was originally instituted is the test of jurisdiction. 

We return the record and direct the Subordinate Judge to proceed 
with and determine the case. Costs of all proceedings subsequent to the 
order of the 1st October, 1894, to be costs in the cause. 

Order accordingly^ 
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APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Candy. 

SAYAD Abdul Hak Sardak Liler Jung Bahadur. G LK 
(Orioinal Plaintiff), Appellant v. Gulam JiLANI VALAD Imd ^ 
AlikhAN and another {Original Defendants), Respondents. 

[12tib August, 1895.J 

Practice-PaHie^-menaanC^^^ 

-Plainliff wUhout {AH XIV of 1882,. s. 21-Mort- 

iohom right supposed to he Ctyu r' ^maht of redemption andf&reclosare co- 

gage-Bedemption after the erptry of hte money before Iho 

Ixuneive-Power eapreesly JnUalerTTrvoii of coneideralion-Right to 

expiry of the ^ „ particular time or to a particular description of 

rtvu 0, redemption. 

and has no longer an, interes m .t. has noj.g^^ 

th^S‘Lnd”a°qnrre”L"ight b, joining wiih him persons who have the r.ght 

The right of redemption and the °'j^"co°urt wm°infrr an intention to 

and from the ‘ ( express provision □□ the point ; where there 

postpone the latter in the . ^Sorbs-kgie power to (oraolose at aay time, 

is such express ^ mortG 4 Kor’s 1 -i(?ht to redeem is unilateral and void 

any stipulation postponing the mortgagor s ns 

of consideration. agreement in restraint of the right of 

A Court of “'^‘r'and unreasonable as giving the mortgagee an 

redemption which »® , contract of mortgage. 

advantage not belonging t ^ entered into with the mortgagee at the 

A mortgagor cannot, by redemption or fetter it in any manner 

time of the mortgage, give up h s g . , description of persons. 

by confining it to a ^ ^ a,. Ind. Gas. 912 = 

[P., 22 B. 375 (377) : 11 M. Oas. 519 I A.W.N- 60 ; 39 G. 828 = 17 C.W. 

*■ 17 O.G, 313 : R.. 26 A. ^ M L J 62 : 10 A-L J. 157 = 15 Ind. Gas. 

N. 149=15 Ind. Gas. 287 ? o^.T 7-13 6 C 128 (134) ; 15 Ind. Gas. 917 = 227 

iso; 16 C P.L.R. 69: ^ Tnd. Gas 097 - 13 ac ^ ^ 

P.L:R. 1912 = 13 P.W R 1^*2 . ' ®4’9 P L R 1907=45 P.W.R. 1907 (F.B.) ; 
= 119 P.L.R. 1907 ; 61 I'.B P.L^ ig0a = 5i P.W.R. 1908 ; 137 P. 

151 P.L.R. 1901 : 10 P L B. 7®“® ind. Cas. 87 ; D.. 25 B. 133 (163); 

W.R 1903 : Dleappr . 12 O.Li J. ooi 't.* 

7 O.C. 193 (196, 196). 1 rr- . m 

, j ■ o! T, G Fernandez, First Class 
[678] Appeal from the dec?ion o ■ • 

Subordinate Judge of Tbana. 

Redemption suit. No i mortgaged with possession 

On the let October. 1877, defon ■ No 2. Govind 

certain inam villages and Xbe mortgage-deed stipulated 

Baba Gujar. in coDsideration o* ■ ' _ ^ebt within ten years and 

(infer aiia) that themortgagorsb^ that not- 

the mortgagee should ™ if ^wing to the mortgagor's negligence 

withstanding the ‘® J impediment should ooour to the mortgagee 

he abomd be at liberty to call in bis money 

at oDoe. 

• Appeal No. 165 of 1893. 
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On the 25th September, 1878, defendant No. 1 executed another 
mortgage to defendant No. 2 for Ks. 5,000, which recited and confirmed 
the above-mentioned mortgage and contained a stipulation that the 
mortgagor should redeem the property after the expiration of a term of 
forty years to be commenced after the expiration of ten years mentioned 
in the first mortgage. It contained a further clause that if the mortgagor 
himself, his son or daughter oaid the amount of the mortgage after the 
expiration of fiiceeu years from the date of the firso mortgage, the 
mortgagoo should receive the same and allow redemption ; but this right 
of redemption after the expiration of fifteen years was personal and con- 
fined to the mortgagor, his son or daughter and was not to be transferred 
to any one, nor was it to pass by inheritance. 

On the 19ch August, 1892, defendant No. 1 conveyed his equity of 
redemption to the plaintiff, and on the same day executed a power of 
attorney in his favour. 

Afterwards some correspondence took place between the solicitors of 

the plaintiff and the defendant with respect to the conditions of the 

mortgage, account and tender ; and the solicitors having failed to come 
to terms. 


The plaintiff now filed the present redemption suit against defendants 
Nos. 1 and 2, mortgagor and mortgagee, on the 3rd October, 1892. 

[679] Defendant No. 2 answered (inter alia) that according to the 
agreement in the second mortgage-bond the plaintiff was nob entitled to 
redeem till the expiration of the period mentioned therein ; that the 
negotiations for compromise fell through owing to plaintiff’s default, hence 

what was said during the course of the negotiations was not binding on 

him ; that there was no legal tender, and that there were no terms of a 
penal character in the mortgage-deed. 

While the suit was pending, defendant No. 1 presented an application 

to the Court that he should be joined as a co-plaintiff. A similar 

app icition was also made by the plaintiff. Ths Judge rejected both the 

applications and dismissed the suit on the ground that it was premature. 

the term of forty years mentioned in the second mortgage being binding on 
the plaintiff and his vendor. 

The plaintiff appealed. 

/ • Inverarity and Kalahhai Lallnbhai, for the appellant 

plaintiff) The provision as to the tying up of the equity of redemption 
tor fifty years IS UDteuablo and cannot be relied on by defendant No. 2. 
It IS utterly oppressive and unconscionable, especially when the relation 
between the parties was pleader and client- Cowdry v. Day (1); Mahomed, 
Muie V. Jt.]ibha% Bhagvan (2) ; Trimbak v. Sakharam (3). Such a 

provision when it is for a short time is allowed on the supposition that it 
IS advantageous to the mortgagor. 

The Judge was wrong in rejecting defendant No. I's application for 

joining him as co-plaintiff. If the application had been granted, the nature 

of the suit would not have changed. It would still have remained a 
redemption suit. 

/C if. Da/tary for respondent No. 1 (defendant No. 1) The 

application to join 6rst .defendant as co-plaintiff ought to have been 

granted under ss. 27, 31 and 32 of the Civil Procedure Code. Our rights 

m the subjeo^matter of the suit ought to have been decided by the Judge— 
Ayscougk v. Bullar (4). 


(3) 16 B. 599. (4) 41 Ch. Div, 341, 
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[680] Scott with Narayan G. Ghandavarkar , for respondent No. 2 
(dafendanC No. 2) :^The term of forty years mentioned in the second 
mortgage has not yet expired, and, therefore, the plaintiff has no cause of 

action. . . ( 

With respect to the provision for redemption alter the expiration ot 

the stipulated term, we submit that cases in India cannot be decided by 

the strict principles of the Courts of Equity in England. It is a practice 

in India to have long terms for redemption. In Sakharam N, Sardesat v. 

Vithu il) there was a term of twenty-five years. In Vadju v. Vad 7 ii {2] 

the term was ten years ; similarly in Raghubar Dayal v. Budhu Lai C3). 

In Chandra Kunmr v. l&war Chandra (4) the term was eight years. In 

Lila Morjt v. Vasudeo Moreshvar (5) the term was fifteen years. In 

Waghela Raisangji Sivasangji v . Miya Gufaw BasswZ (6) the terrn was 

twenty-nine years. In a second appeal recently decided the term of thirty 

years was upheld. Even the Limitation Act lays down a period of sixty 

years for redemption. Therefore, according to Legislature even any period 

less than sixty years would be reasonable. 

Next as to influence and pressure alleged to have been used by us 

against defendant No. 1. Thera was no fiduciary relation between defend- 
ants Nos. 1 and 2 at the time of the transaction. _ That relationship had 
ceased. They were not pleader and client at the time of the transaction. 
At that time defendant No. 1 was accompanied by two lawyers and, the^- 
fore, he cannot sav that he was not properly advised m the matter. He 
admits in his deposition that he executed the mortgages of ^is own free 
will. A case like the present would be upheld m a Court of Chancery m 

England — Mainland v. Upjohn (7). 

Inverarity in reply i-The mortgages in dispute are not like ordinary 
mortgages— Fisher on Mortgage, pp. 685-687; George Talbot v. 

to demand his money at any time. 

JUDGMENT. 

T —The first point I will consider is the alleged wrongful 
Parsons, J. ^ . J. rtpont the application of defendant No. 1 to 

■refusal by the IppHoation of the plaintitf to be allowed to 

be made a detend.mt No. 1 a plaintiff, I fail to see on 

amend his ^ could ask to bo made a co-plainiill. He 

what ground defeu ' ^ ^ plaintifif and had no longer any interest 

had assigned aU his rights to application was rightly refused. I 

in ‘he subjeet-ma ter of tbe sui . 

hold that the appli clearly good law, that a plaintiff who 

been ruled m ‘ he brings hia suit cannot remedy the defect 

has no » with him persons who have the right of 

and acquire the ^ ® ^ however, if the plaintiff has no right of action, 

iTas none'eiZ^^ for the latter has parted with all his 
defendant No^ 1 h redemption remains in the plaintiff, the grantee, 
wghts, and the eq Procedure Code cannot possibly be 

SplieT™^^ for there has been no mistake in the matter. The 


'1 2 B. H. C. B 296. 
f4) 6 B. L. Bm 56J. 

(7) 41 Ch. Div. 196. 


(2) 5 B. 92. 

(5)11 B. H.O.B. 2S3. 
(8) 1 Vern. p. 188. 
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fact is that no joinder can help the plaintiff. As assignee of defendant 
No. 1 he is the only person now entitled to sue for redemption, and the 
sole point to be determined is whether he has a present right to redeem 
the two mortgages in question. 

The first of these mortgages (Ex, 47) bears date the Ist October, 
1877, and is for Es. 9,999. Its material provision for redemption is con- 
tained in the lOch clause, which is as follows : — 

I am not to pay and you are not to receive the amount before the 
ten years period mentioned above for the redemption of the mortgage 
expires. After the expiration of the ten years I will pay you what amount 
there may be found due ho you on making an account together with intei.'- 
est, and redeem the mortgage.” 

The second (Ex. 46) bears date the 25th September, 1878, and 
is for Rs. 5,000. It mortgages the same property and a [682] little 
more, and its material provision for redemption is contained in the 2nd 
clause, which is as follows : — 

Tbe above-mentioned inam villages and the estate are given into 
your possesiioc for a further period of forty years, the same to commence 
immediately after tbe ten years’ period mentioned in the mortgage-bond 
dated the 1st of October, 1877. — chat is to say, the same are given into 
your possession for a period of fifty years under the two bonds together. 
JBefora the expiratioD of the said period I will not redeem the above* 
mentioned villages and estate.” 

It is plain that under these documents the mortgagor was restricted 
from paying off the mortgage-debt and redeeming the properties for a 
period of fifty years. It is argued that this stipulation is invalid on 
account of the fiduciary relations that existed between the mortgagor and 
the mortgagee, and Gowdry w. Day (1) is relied on in support of the argu- 
ment. In that case the Vice-Chancellor observes that it is not usual to 
restrict by stipulation the right of the mortgagor to pay off the money 
for so long a period as twenty years, and he goes on to sav : “ The clause 
in question is a contract between solicitor and client. If'it has an effect 
in material degree prejudicial to the ordinary rights of a mortgagor, 
and IS unusual in its terms, the solicitor must show that his client had 
sumcieijt advice and assistance to relieve him from the pressure arising 
from the relation of solicitor and client.” I should hesitate to apply the 
principle enunciated in this case to the relationship of vakil and client as 
it exists in the Mofussil. A vakil is generally engaged for a particular 
case only and has not that influence over a client that a solicitor in 
England might be supposed to have. In the present case defendant No. 2 
was employed by defendant No. 1 as his vakil for a ease at the time of 
the first mortgage only, defendant No. 1 had a number of other vakils 
besides defendant No. 2 — (defendant No. 2 says that he had very little 
work from defendant No. D— and defendant No.” 2 acted as vakil against 
as well as for defendant No. 1. There is. therefore, a great distinction 
between the two cases. Even, however, if the principle of the case cited 
be «PPhed. defendant No. 2 says that defendant No. 1 had his own vakils 
to L683J assist him in the matter of these mortgages— vakils who witnessed 
bis signature to the second deed, and that at their suggestion and advice 
alterations were made distinctly in favour of defendant No. 1. Defendanfc 
JNo. 1 himself admits that he could have got the money by mortgaging tbe 


(l) L J. 29 Ch, 39. 
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pcoperby to aoy one else, that be mortgaged it to defeodant No. 2 of bis 
own free will, and tbab no pressure of any kind was pub on bim by defend- 
ant No. 2. Tbe very matters, therefore, that according to Gowdry v. 
Day (1) have to be shown, seem to be shown in the present case. 

The next point to be coosidered is the term. No doubt a term of 
fifty years is a long period. We have, however, tbe explanation of defend- 
ant No. 2 himself as to why that term was fixed. I do nob think that it 
is altogether satisfactory, but there is the fact that it was nob considered 
by defendant No. 1 or his legal advisers an unreasonably long term when 
coupled with the other provisions in the bond as to redemption. Periods 
restricting redemption are undoubtedly much longer in this country than in 
England. In this country ten years is a common term. There are cases 
reported in which terms of fifteen years {Lila Morji v. Vasudev Moresh- 
wat (2)). twenty-five years {Govindrao v. Annaji (3)), twenty-nine years 
{Waghela Raisangji v, Miya Gulam Rasul (4)). thirty years {Vallabh 
Krishna v. Keval Bkagvan{^)), and thirty-five years {Ganesh v. Prabha- 
kar (6)), have been upheld. In the ca e at Printed Judgments, 1875, p. 5, 
the Judges said : " The terms (that although the whole sum of Rs. 21,001 

should be paid off before the expiration or the twenty-nine years, the 
mortgagee should be entitled to remain in receipt of the rents and profits 
until the end of those twenty-nine years) may or may not have been hard, 
they were agreed bo by adults, and there is neither allegation in the plaint 
nor proof in the cause that any undue advantage was taken." These 
observations are very appropriate to the stipulation in question in the 
present case. The Limitation Act. 1877, gives sixty years as the period 
within which suits for redemption or foreclosure can be brought. I may 
add that no case has been [684] cited to us in which a Court in India 
has held any period fixed by the parties to be bad on the ground of its 
being unreasonably long. In tbe case of Mashook Ameen Suzzada v. 
Marem Reddy (7). the Court allowed a usufructuary mortgage for a term 
of fifty years bo be redeemed, bub it does nob profess to proceed on that 
ground, but because it regarded the transaction as a mortgage and redeem- 
able on the usual terms. Moreover, the decision was dissented from in 

Keshava v. Keskava (8). 

It was then argued that tbe first mortgage can bo redeemed at the. 
expiration of it.sben years even if the second cannot be redeemed for forty 
years more The words, however, in tbe above quoted 2nd clause in the 
second mortgage are decisive on this point. The property is given into the 
possession of the mortgagee for a period of fifty years under the two deeds, 
and the mortgagor binds himself not bo redeem before the expiration of 

that period. i 

Then it is contended that the stipulation is bad, because the second 

mortgage postpones the right of redemption only and nob that of foreclosure. 
This ooDtention can only be good if there is some provision in the deed 
enabling the mortgagee to call in his money before the expiration of the 
term allowed for redemption. It would nob be sufficient if the deed were 
silent on the point. By the law as administered in these Courts the right 
of redemption and foreclosure is always considered to be oo-extensive, and 
if the right of the mortgagor to redeem ware postponed, the right of the 
mortgagee to foreclose would be held to have been equa lly postponed by 

L.J. 39 Oh. 89^ (2) 11 B.H.O.B, 388. (3) P.J. (1891), p. 241. 

(4) P.J. (1875), p. 6« B.A. 706 of 1892, decided on 37tb Match, 1894. 

(6) B.A. 191 of 1893, deoid^ August 12, 1896. 

(7) 8 M.H.O.B. 31. (8) 3 M. *6. 

1D24: 


1896 

AUO. 12, 


Appkl- 

LATB 

Civil. 


20 B. 617 


BX— 199 


1895 

AUG. 12. 

Appel- 

LATE 

OlVlL. 

20 B. 677. 


20 Bom. 685 Indian decisions, new series [Vol. 

necessary implication. As authority for this proposition it is sufficient to 
cite the cases of Sakharam v. Vitku (1) ; Vadju v. Vadju (2) ; Baghuhar 
Dayalv. Bzidku Lal(S) ; and the observations in the case ot Tinignana 
Sambandha Pandara Sa7i7iadhi v. Nallatamhi (4). We have only to see 
whether there is in the deed any provision which expressly gives the 
mortgagee the power of calling in his money at any time, which would 
have the olleeb of making the stipulation for [685] postponement of re- 
demption unilateral and void of consideration: tor, as observed by Fisher in 
his work on Mortgage at p. 685, “ Arrangements postponing redemption 
are supported on the ground that the contract is valuable to both parties, 
the mortgagee on the one hand being sure of a continuing security for his 
money, and the mortgagor being freed from the expense and trouble of 
seeking new lenders.” 

The 4th clause of the second deed allows the mortgagee to sell the 
property if any default is made in the payment of interest. This would 
not, I think, be such a provision. The 7th clause applies to the second 
mortgage els. 4. 5, 6, 7, 9, 11. 12, J3 and 14 of the first mortgage. Of 
these, cl. 11 is the most important. It is as follows : — 

” The period mentioned above for paying the amount is up to ten years, 
but if owing to my negligence or for some reason or other an impediment 
occur to your continuing in the rqanagement of the villages, and should you 
demand payment. I will at once pay the amount without raising any 
objection as to there being yet some further time for payment to elapse : 
but it is at your option whether to receive or not to receive the amount.” 

It is obvious that under this clause the mortgagor might at any time 
be called on to pay up the money on the allegation of an impediment for 
which he was in no degree responsible. This throws on him a very severe 
burden, and it would, I think, be unjust and inequitable to uphold the 
fifty years’ stipulation in favour of the mortgagee when such a provision as 
this exists to the detriment of the mortgagor. It would be quite as 
unreasonable a bargain as that which was held invalid in Talbot v. 
Braddili (5). 

One further provision remains to be discussed. Under cl. 2 of the 
second mortgage defendant No. 1 was allowed to redeem after fifteen 
years. The clause runs as follows : — 

” But after you shall have enjoyed the income of the villages for ten 
years mentioned in the previous bond and five years under this bond, in 
all for fifteen years, if I myself, my son, or daughter, that is, any one of us 
three, pay whatever amount [686j may be found to be due to you 
together with interest, you are to receive the same and to release the 
villages and the estate (from the mortgage). As to that you are not to 
plead the excuse of the period of forty years mentioned in this bond 
having (yet) to run out. But as I have received the present amount on 
agreeing to allow you to continue in uninterrupted possession of the 
above-mentioned villages for forty years after the expiry of the period 
mentioned in the previous bond, the right of redeeming the villages on pay- 
ment of the amount after the expiry of the above-meutioned period of fifteen 
years does not vest in the heirs of myself, my son, or my daughter. Nor 
shall the said right pass to the acquirer of the rights of myself, my son, or 
my daughter by mortgage, sale or by any other manner. After the expi- 
ration of the fifteen years, the right of redemption is the personal right of us 


(1) 2 B.H.C. B. 225 (2nd Ed.). (2) 5 B. 22. (3) S A. 95. 

(4) 16 M. 489. (5) 1 Vern. 183. 
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three, that is to say, it will be dependent upon {i.e., confined to, three 
individuals, I myself, my son, and daughter. The same cannot be 

transferred to any one ; nor shall it pass by inheritance.’* 

This clause might be used to show that it was not the intention of 
the parties to make the fifty years’ term an essential part of the contract 
(as to which point see Shri Baja Setrucherla Bamabhadra Baju Bahadur 
▼. Shri Baju Vircherla Surtanarayanaraju Bahadur (1), The chief 
noint, however, argued on behalf of the plaintiff was that the restriction 
of the power of alienating the right of redemption after fifteen years 
thus conferred on the mortgagor is invalid, and that the plaintiff as the 
assignee of defendant No. 1 can now redeem, the fifteen years’ term 
having expired. The cases of Howard v. Harris (2) and Trimbak 
V. Sakharam (3) were cited in support of the argument. On the other 
hand, it was contended that the stipulation is a purely personal conces- 
sion in favour of the mortgagor alone, and that there is nothing invalid 
or unreasonable in the parties agreeing that that concession should not 
be alienated or be enjoyed by anyone else. That the cases cited only 
show that a prohibition of the alienation of the equity of redemption is 
bad, and do not apply to the present condition. No doubt there is soma 
force in this contention, but it appears to [687] me quite plain that the 
prohibition is not one that the Court can maintain. The fixing a fifteen 
years’ term in itself shows that the fifty years’ term was considered to be 
excessively long and so oppressive to the mortgagor. The concession was 
intended to mitigate that severity. It is clear that defendant No. 1 
would have no money of his own with which to redeem his mortgage. 
When, therefore, the mortgagee inserts a condition that renders redemp- 
tion by the mortgagor under the concession impossible, be does away at 
once with all the good the concession was intended to do to the mortgagor. 
The conclusion is obvious, either the original term of fifty years must be 
set aside as unusually long and oppressive, or full effect must 
be given to the concession, and to give that effect the prohibition 
against alienation must be set aside. Whichever way the case is looked 
at, the result is the same. I am only surprised that the right of the 
plaintiff to redeem has been resisted. Putting aside the assignment, 
the plaintiff, as the agent of defendant No. 1, could on bis behalf 
and with the money of defendant No. 1 now in his ‘hands at once 
redeem the mortgage. He could do so to morrow if this suit were 
dismissed to-day. It is, I think, much to be regretted that defend- 
ant No. 2 should have withdrawn from his letter of the 17th 
September, 1892, in which he expresses his willingness to allow the plaintiff 
to redeem, and so have caused all this litigation. The lower Court has 
disposed of the suit upon this preliminary point. We reverse the decree 
on such point, and remand the case to the lower Court to be determined 

on the merits. 

All costs incurred to be costs in the cause to be dealt with in the 
final decree to be passed. 

Candy, J. — On the 1st October, 1877, Gulam Jilani passed to Govind 
Baba, a pleader of the Thana District Court, the mortgage-deed (Ex, 47). 
by whiob, in ooDsideration of Hs. 9,999, bearing compound interest at 12 
per cent., the mortgagor mortgaged his share in two inam villages and 
also in certain house property in the town of Thana. The bouse property 
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was to remain in fcbe mortgagor’s possession, but the mortgagee was to 
have possession of the inam property under the following clauses of 
management : — 

[688] 1. The 1st clause related to the existing conditions of manage- 
ment be^-ween the mortgagor and his co-sbarer, which were to continue 
as between the mortgagee and the said co-sharer. 

2. Ks. 100 was to be debited to the mortgagee every year on 
account of a karkun. 

3. The mortgagee was to have possession for ten years, receiving 
profits and deducting expenses out of the balance, taking Rs. 1,200 every 
year on account of interest, and crediting what remained, if anything, 
towards payment of principal. Any deficiency in the sum of Rs. 1,200 
was to be made good by the mortgagor, a balance was to be struck at the 
end of Divali, interest at 12 per cent, per annum being chargeable. 

4. Every Kartik (the month after Divali) the mortgagor was at 
liberty to pay Rs. 700 in a lump sum, the same being credited to principal. 

5. Expenses of suits against tenants for the recovery of rents were to 
be debited to tbe mortgagor. 

6. The mortgagee was at liberty to grant remissions according to 
custom in connection with the Salt lands. 

7. The mortgagor was to be debited with the expense of repairs to 
embankments. 

8. The mortgagor was to be in possession of the house property at 
Thana. 

9. The mortgagor was to make the necessary petitions to the Col- 
lector, in order that the mortgagee should have possession of the inam 
property. 

10. Tbe mortgagor was nob to pay, and the mortgagee not to receive, 
the debt before the expiration of the ten years. On an account being made 
up after the ten years, should the mortgagor (ail to pay what was due, the 
mortgagee was at liberty, after giving notice, to sell. 

11. Notwitbstanding tbe period of ten years, if owing to the mort- 
gagor’s negligence or “ for some reason or other an impediment” should 
occur to the mortgagee remaining in possession, he was at liberty to call 
in his money at once. 

[689] 12. The mortgagor was to give the mortgagee a power of 
attorney forth© management for the ten years. 

13. If the mortgagee owing to the mortgagor’s objection should lose 
possession of the property, the latter was to give possession to the 
former for a further period in order to make up the ten years. 

14. Tbe mortgagee was to take the profits from the cucumber beds. 

On tbe 26th September, 1878, Gulam Jilani executed a further mort- 
gage-bond to Govind Baba, in which the mortgage of Isb October, 1877, 
was recited, and the mortgagor in consideration of a further sum of 
Rs. 5,000, to bear compound interest at 12 per cent, per annum, mort- 
gaged with possession the following property : — the shares in the inam 
villages and in the house property at Thana above described and also 
in certain garden land {wadi) at the village of Kashimire. Then followed 
the following clauses : — 

1. The^ bond of Isb October, 1877, was confirmed, the said transaction 
being kept “ quite separate and independent.” 

2. * Tbe above* mentioned inam villages and the estate are given 
into your possession for a further period of forty years, the same to 
commence immediately after the ten years* period mentioned in tho 
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mortgage-bond dated the 1st of Ootober, 1877, that is to say, the same are 
given into your possession for a period of fifty years under the two bonds 
together. Before the expiration of the said period, I will not redeem the 
above-mentioned villages and estate. But after you shall have enjoyed 
the income of the villages for ten years mentioned in the previous bond 
and five years under this bond, in all for fifteen years, if I myself, my son 
or daughter, that is, any one of us three, pay whatever amount may be 
found to be due to you together with interest, you are to receive the same 
and to release the villages and the estate (from the mortgage). As to that 
you are not to plead the excuse of the period of forty years mentioned in 
this bond having (yet) to run out. But as I have received the present 
amount on agreeing to allow you to continue in uninterrupted possession 
of the above-mentioned villages for forty years after the expiry of [6903 
the period mentioned in the previous bond, the right of redeeming tne 
villages on payment of the amount after the expiry of the above-mentioned 
period of fifteen years does not vest in the heirs of myself, my son, or my 
daughter. Nor shall the said right pass to the acquirer of the rights of 
myself, my son, or my daughter, by mortgage, sale or by any other 
manner. After the expiration of the fifteen years, the right of redemption 
is the peTsonal right of us three, that is to say, it will be dependent upon 

confined to) three individuals, {i, e.), I myself: my son. and daughter. 
The same cannot be transferred to any one ; nor shall it pass by inheri- 
tance.” 

3 The third clause embodied ols. 1. 2 and 3 of the previous bond, bub 
provided that Es. 1.800 [i, e., Hs. 1.200 under the first bond and Es. 600 
under the second bond) should be deducted on account of interest from the 
profits of the villages, and the mortgagor was to make good any dbfioienoy 
at the end of July every year, and in default was to pay interest at 12 per 

cent, on the balance due. 

4 “ Should I fail to pay in full from the income of the villages or by 
private settlement, at the end of July in the succeeding year. Es. 1,800 on 
account of interest and the balance of Es. 1,800 on account of the preced- 
ing year together with interest thereon as mentioned above, you are at 
liberty to sell the whole of the villages and the estate either by a private 
or public sale, without taking into consideration the ground of the period 

(for payncent) not having elapsed. 

5 The mortgagor was nob to claim redemption after the expiration of 
the period without paving in the succeeding year all principal and interest 
that might be due. and no objection on account of limitation or damdupat 

was to be pleaded. 

6. The words "at the end of July " were to be substituted for at 
the end of Divali ” in the previous bond. With that exception cl. 4 of 
the previous bond was kept intact. 

7 Also ols. 4. 6, 6, 7, 9, 11. 12 and 14 of the previous bond were 
kept intact and made applicable. So, too, with cl. 13, " forty years " being 
read for ten years. 

[6913 8 . The garden land at Kasbimire and the house property at 
Thana were to be in the mortgagee's possession, who after deducting all 
expenses was to credit the mortgagor with the balance of the profits. 

9. The mortgagee was to have full authority to make repairs to the 
house property at Tbana or to rebutld, and the mortgagor was to pay 12 
per cent, interest on the sums expended by the mortgagee, whioh were td 
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be added to the mortgage-debt. The mortgagee was at liberty, if necessary, 
to sell the mortgagor’s share id the house property or garden land. 

10. Expenses of litigation in connection with the said property were 
with interest to be added to the mortgage-debt. 

11. This clause repeated the conditions of management of the 
inam villages existing between the mortgagor and his co-sharer. 

12. This clause related to petitions to the Collector, &c. 

On the 19th August, 1892, Gulam Jilani executed a sale-deed to 
Abdul Hab, by which foi* the consideration of Rs. 33.791 (of which 
Rs. 2.101 were paid in cash and Rs. 31,690 were deposited in a Bank for 
the purpose of paying off Govind Baba’s mortgage), Gulam Jilani’s share 
in the inam villages and wadi above mentioned were sold. It was recited 
that the share in the house property at Tbana had been sold by Govind 
Baba in 1890 for Rs. 4,334. The conveyance further recited that the 
period of fifteen years of the mortgage was to expire in September, 1892, 
and, therefore, Gulam Jilani executed a general power of attorney in the 
name of Abdul Hak, enabling the latter to file a suit for redemption, if 
necessary. This power of attorney is Ex. No. 4, and be^rs even date 
with the sale-deed (45). It gives power to Abdul Hak to redeem the 
property and to get from Govind Baba re conveyance effected in Gulam 
Jilani’s name according to law in respect thereof. 

Accordingly on 3rd September, 1892 (see Ex. 48), Abdul Hak's 
solicitor wrote to Govind Baba reciting the above facts and asking for an 
account of the mortgage. Govind Baba’s solicitor replied on 17th Sep- 
tember, 1892 : " It seems your client is not aware of the distinct clause in 
the Marathi mortgage-deed, dated the 25th September, 1878, executed by 
Mr. Gulam Jilani, [692]prohibiting and debarring the assignees of theformer 
from redeeming the mortgaged properties for a period of fifty years from 
the 1st day of October, 1877, of which period fifteen years will elapse on the 
30th instant, and giving power to the mortgagor, his son, or daughter only 
to redeem the mortgaged properties within the said period of fifteen years. 
Your client has, it seems, purchased the equity of redemption. Our client, 
however, is ready and willing, in order to avoid litigation and without 
prejudice to his right to rely upon the covenant or proviso above alluded 
to and any other objection he can legally raise in future, to allow your 
client to redeem the mortgaged properties, provided he pays within ten 
days from the receipt by you hereof the whole of the balance, viz., 
Rs. 30,009-4-10, due under the mortgages up to the end ofthis month as per 
account in Marathi herewith sent, and further interest up till payment, 
and also all costs of and incidental to the approval, execution of the recon- 
veyance and correspondence relating thereto.” Abdul Hak’s solicitor replied 
on 20th September, admitting full knowledge of the contents of the mort- 
gage-deeds, and protesting that the accounts submitted were not proper^ 
and that an inspection of all vouchers and accounts should be allowed. 
Govind Baba s solicitor replied on 21st September, saying ; ** Your olieut 
is certainly not entitled to any inspection of our client’s account books. 
In making request for the same he seems to forget that he is the intend- 
ing purchaser and not the mortgagor of the property mortgaged to our 
client. Our client is ready and willing to show the accounts to the proper 
party entitled to see the same. Our olieut will, however, have no objec- 
tion to produce his account books for inspection in our office, if your 

client has the proper authority from the mortgagor to take such inspflc^ 

tion and if you will give a personal undertaking to pay our costs of and 
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inoidantal to the giving of snob inspection and all correspondence in refer- 
ence thereto.” t 

The solicitors, however, failed to come to terms : and the present suit 

was filed on 3rd October, 1892, by Abdul Hak, who made Gulam Jilani 
defendant (be did not appear, and Govind Baba defendant No. 2. This 
last-named defendant, the mortgagee, pleaded that the right to redeem 
would not accrue to Abdul [693] Hak for thirty-five years ; and on the 
ground that no cause of action had accrued to the plaintifl, the bubordi- 

nate Judge dismissed the suit with costs. . , • , 

Abdul Hak has apnealed, and several points were taken by his learned 
counsel. 1 do not think it is necessary to discuss them all. But 1 think 
that the suit for redemption should be allowed to proceed on the oroad and 
simple ground that a Court of Equity will not enforce any agreement m 
restraint of the right oi redemption which is oppressive or unreasonable as 
giving the mortgagee an advantage not belonging to the contiaot of 

mortga„e^^ first place, it cannot, I think, be contended that this is a case 

where the continuance of the enjoyment of the mortgaged proper y for the 
prescribed period of fifty years formed a material part of the contract, and 
thus it would be inequitable to deprwe the mortgagee of this right The 
mortgagee was not, if a certain period of enjoyment was assured to him to 
be content with the rents and profits m complete satisfaction of his whole 
claim. Tbe mortgagee deposed that he suggested the term of fifty years 
because he was to improve the property. But he was to charge all 
expenses to the mortgagor ; and thus it cannot be said 
the very nature of the mortgage and the circumstances of the 
the mortgagee is entitled to resist redemption, on the ground that the 
rmLd of fiftv years must be taken to form a material part of the contract 
Ttselffand to hive been named not only for protection of ^he mortgage- 
debtor, but also for that of the “°fSege-orad.tor By the 4th ®lau^® o£ 

rnd to fecovertbobalance.it any, from the mortgagor personally. _ So 
r u au of the arso bond, which wag kept intact, if for 

too, by the au _-* the mortgagee was obstructed in poggesaion of the 

some reason or Aia money. And yet it is contended that 

LX aaslnee caonot tender the mortgage-debt and seek ra- 
the mortgagor s ® . Ibgeemg tome that tbe obligationg of the 

demption o j^ntual Lr reciprocal, it would be inequitable to allow 

KniV.u® ° f fco nrevail It should be noted that the lOnh clausa 

was norradea the saccnd deed, i. e., the 

° kI which thrmorigagor was not to pay and the mor.gagee not to 
clause by Ugforg tbe expiration ot the stipulated period. That was 

roTause by which the obligations of the parties were made mutual and 
a oiause oy ^ mortgagor with his eyes open executed the 

reciprocal. But, it « saio^^ opportunity of independent advice ; why, 

second . relieved from the condition inserted in the second 

then '’“the right of redemption after fifteen years was to be 

mortgaga-dMd l^bat t^be daughter (admittedly he had 

p«r,<mai, a y ^ ^ j. attaching to his assignee, who could 

no issue “>en boro to ^ ^ ^ 

f^U^e*cmald^not oonttaot himself out of the right of alienation which 
ta M Mseattl Tao°d6at of the estate which he has iu the property 
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by virtue of bis equity of redemption. See Trimhacky. Sakhardm (1), In 
Mainland V. Upjohn (2) Mr. Justice Kay referred to “ rules of equity, 
which in the jurisdiction which has been sometimes called the ‘paternal’ 
jurisdiction of Courts of Equity, were forced upon a mortgagee whatever 
contract he chose to rnake with the mortgagor; the Court did interfere 
with his coutract, and so to speak, altered the contract between the 
mortgagor and mortgagee by disallowing these advantages for which the 
mortgagee had stipulated. ’* In Howard v. Harris (3) the contract was 
“ I myself or the heirs males of my body may redeem. ” It was held 
that the assignee would also have a right to redeem. 

In the nresent suit the circumstances are such that it would savour 
of undue technicality, as much as want of equity, if the claim for 
redemption is dismissed. For the mortgagor is himself a party to the 
suit; he is desirous that the account should be taken and redemption 
decreed. Abdul Hak, it is true, is not merely an “ intending purchaser” 
with a power of attorney enabling him to ask for an account from the 
mortgagee, but is actually the transferee of Gulam Jilaoi’s right, title 
and interest in the mortgaged property. If the dismissal of the present 
suit [695] must be affirmed, then apparently all that Abdul Hak must do 
is to reconvey the estate to Gulam Jilani, on condition that it should be 
conveyed back to him after redemption in accordance with the previous 
agreement to sell, and the claim for redemption would commence afresh. 
It is said that the contract that the mortgagor himself or his son or 
daughter (he having no issue at the time) might redeem after fifteen 
years was a concession and should not be extended by the application of 
any rules of equity. But it is easy to see that it was a concession in 
word only and not in fact. If the mortgagor was not by the concession 
to be permitted to raise money by mortgage or sale of the property in 
order to effect the redemption after fifteen years, then there was no 
concession at all. For it is not pretended that Gulam Jilani had any 
other means of raising funds for the purpose. 

It may be, as Lord Bramwell said in Salt v. Marqriess of Northampton(^), 
that the equitable rules as to the right of redemption were devised by 
the piety or love of fees of those who administered aquity. But certainly 
if the conclusions which I have noted above are correct, then we cannot 
in the present case “think the equitable rule unreasonable,” nor is there 
cause for regret that we “ have to disregard the express agreement of a 
man perfectly competent and advised by competent advisers.” The case 
just quoted is instructive. All the Judges — North, J., in the Courlj of first 
instance, Cotton, Bindley and Bowen, L.JJ., in the Court of Appeal, and 
Lords Selborne, Bramwell. Morris and Hannen in the House of Lords— 
held that if the transaction in question was a mortgage, then the rule 
must prevail that “ equity will permit of no attempt to clog, fetter or 
impede the borrower’s right to redeem and recover what may still remain 
in equity his own,” and so though Earl Compton deliberately, and after 
taking independent advice, contracted that should he die in the lifetime of 
his father the policies (the subject of the mortgage) should belong absolutely 
to the mortgagee-lenders, the Court set aside that part of the contract and 
allowed Earl Compton’s father as the representative of his son’s estate to 
redeem the mortgage. It is true that in the present case the language of the 
contract is somewhat different. Here the mortgagor said ; “ After the 
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[696] expiration of the fifteen years, the right of redemption is the personal 
right of us three, i. e., it will be confined to three individuals, myself, my 
flon and daughter (the latter not being at present in existence), the same 
oannot bo transferred to any one; nor shall it pass by inheritance. Sup- 
pose the mortgagor had died in 1879. the year following the mortgage ; 
would the Court refuse to allow his heir to redeem on the expiration of the 
fifteen years? I think it would not, but the equitable rule would be 
applied. Why, then, should not the same rule be applied when the person 
interested in the equity of redemptiom is the transferee, the original 
mortgagor being alive and consenting to redemption ? The rule is general ; 
it is that a mortgagor eannob by any contract entered into with the 
mortgagee at the time of the mortgage give up his right of redemption or 
fetter it in any manner by confining it to a particular time or to a particular 
description of persons. (See the notes to Hoioard v. Harm in White and 
Tudor’s Leading Oases in Equity. 6th Ed., Vol. II. p. 1183). It is true that 
the doctrine established by Courts of Equity in Englapd, that the time 
stipulated in the mortgage-deed is nob of the essence of contract, has 
been held by the highest a^Mthonty—Pattabhiramier v. Vencatarow [1)— 
to be unknown to the ancient law of India; and if it could have been 
introduced by the decisions of the Courts of the East India Company 
their Lordships can find no such course of decisions. In fact, the weight 
of authority seems to be the other way.” Bub the other portion of the 
rule has been applied to India. As shown above this Court has refused 
to give effect bo a proviso in a mortgage-deed which deprived the mortgagor 
of right of alienation which he had in the land by virtue of his equity of 
redemption. Occe admit that by the contract a right of redemption was 
given to the mortgagor after fifteen years (whether as a pretended conces- 
siou or otherwise), and then the application of the rule must ollow. As 
the money waste be repaid. let the words he ever so much fettered, they 

all signify nobbing. (See Ord v. Smitu , » *.u a u f t /Icia 

lor these reasons. I think that the decision of the Subordioatn Judge 

-dismissing the suit on the preliminary point must be reversed, and the case 
must go back to the lower Court. 

Decree^reversed. 


20 B. 697. 

[697] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 

Raimal Manickchakd MaRWADI (OriQtnal Plaintiff), 
i nJZ * « akmant Anyaba, Supervisor. Public Works 

I^PABTMENT at Nasik (Original Defendant), Respondent.* 

[Si7tb August, 1895.] 

-I n- rnd^iAct XIV of 1882), s. 424— Civii ComHj’ Act {XIV of 1869), 5-32— 

424 of the Civil Prooedare Code (Aoi XIV of 1382), wbioh requires 

*1° u trt A nabiio officer two months before the ioetitution of a suit 

notice to be given ■ i'** ^ ^....*.....4.. 


SgaliTst him! do^e not apply where the eait ie one e* contractu. 


(1) 18 M. I. A. 660 <fWl) 
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(2) Select Caiee in Obanoery, p. 81. 
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xA.prEAL from the j decision of S. -Hammick, Disfcricb Judge of 
Abmednagar. 

On IOdIi February, 1890, tbe plaintiff brought this suit to recover from 
the dcfoodanb the price of certain timber supplied bim by the plaintiff in 
1877. The defendant had been appointed by the Executive Engineer at 
Nasik to supervise the building of a kacheri for tbe Mamlatdar of Rahuri. 
Tbe plaintiff alleged that the defendant had promised to pay him for the 
timber from the Mamlatdar’s treasury, but had failed bo do so. The 
cause of action was stated to have arisen on Isb August, 1887. 

The plaint was originally filed in the Coui't of the Second Class 
Subordinate Judge at Rahuri, bub, as the defendant pleaded that he had 
obtained the goods as a Government servant and that, therefore, the 
Court had no jurisdiction (s. 32 of Civil Courts’ Act XIV of 1869), the 
plaint was returned for presentation to the proper Court. On appeal by 
tbe plaintiff the order for the return of the plaint was confirmed by the 
High Court on the 28th November, 1892 (No. 87 of 1892). 

The plaintiff thereupon on the 3rd January, 1893, served the defend- 
ant with notice under s. 424 of the Civil Procedure Code (Act XIV of 
1882), and on the 4th January, 1893, presented the plaint in the District 
Court and applied that the case should stand over for two months in 
order to allow the defendant the [698] time required by s. 424 of Civil 
Procedure Code (Act XIV of 1882). The Court, however, refused this 
application on the 3rd February, 1893. 

Against the order of refusal the plaintiff appealed bo the High Court 
(Miscellaneous Appeal No. 14 of 1893), hub the appeal was dismissed. 

The District Court having accepted the plaint registered it as suit 
No. 1 of 1893. The case came on for hearing on the 27bh October, 1893, 
when the District Judge dismissed it on the ground that notice had not 
been served on the defendant two mentbs before it was filed, as raquired 
by 3. 424 of the Civil Procedure Code. 

The plaintiff appealed. 

Branson (with Gangaram B. Rele) for the appellant (plaintiff). — The 
Judge was wrong in dismissing this suit for want of notice. No notice 
was necessary. This is a suit for breach of contract and to such suit 
s. 424 is nob applicable — Shahebzadee Shahunshah Begum v. Fergusson (1); 
Banchod Varajbhai v. The Municipality of Oakor (3) ; Bhau Balapa v. 
Nana (4) ; Sardarsing v. Ganpatsingji (5) ; Nagusha v. The Municipality 
of Sholapur (6) ; Manaklal Motilal v. The Municipal Commissioner for the 
City of Bombay (2) ; William Allen v. Ba Shri Dariba (7). 

If, however, notice was necessary we say that the defendant had 
sufficient notice of the suit, which was originally filed in the Subordinate 
Judge’s Court in 1890. 

Rao Saheb Vasudeo J. Kirtikar (Government Pleader), for the res* 
pondent (defendant). — We rely on s. 424 of the Civil Procedure Code. 
Tbe language of that section is imperative, and the notice mentioned 
therein would be necessary even if the present suit be considered to be 
one ex contractu. The cases relied on are distinguishable. Some of them 

(1) 7 G. 499. (2) 19 B. 407, (3) 8 B. 421. (4) 13 B. 343. 

(5) 14 B. 395. (6) 18 B. 19. (7) P. J. (1884), p. 861. 
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were under the Municipal Acts and in others the defendants were not sued 
in their official capacity. 

JUDGMENT. 

[599] Jardine, J. — This is a suit which we must treat as brought 
under s. 32 of Act XIV of 1869 against the defendant, an officer of Govern- 
ment, in his official capacity. The District Judge held that the defendant 
was entitled to two months’ notice under s. 4:24 of the Code of Civil Pro- 
cedure ; and dismissed the suit, because it had been brought before the 
expiry of that period. The suit'ls one ex contractu ; and no case has been 
cited to show that s. 424 applies to such a suit, whereas Sakebzadee Ska- 
hunshah Begum v. Wergusson (l) decides to the contrary, and the opinion 
ot Farran, J., in Maneklal v. The Municipal Commissioner for the City 
of Bombay (2) is in accordance with that decision. 

On these authorities we must reverse the decree of tbe District Judge, 
and remand the cause for trial ; the respondent to pay tbe costs of this 
appeal. 

Order reversed and case remanded. 


1895 

Aua. 17. 

Appel- 

late 

Civil. 

20 B. 697. 


20 B. 699. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


In re Shri Vishwambhar Pandit alias Nana Maharaj.’*' 

[28th August, 1895.] 


Privy Council --Appeal to Privy Council — Civil Proceiure Code {Act XIV of 1882), 
8. 59QSubstantial question of law— Practtce— Procedure. 

Per JARDINE, J.— Where tbe High Court io appeal hag coofirmed the decree 
of the lower Court and hag taken gubstautially the same view of the facts and 
where, upon the facts as found by both Courts, no question of law arises, leave 
to appeal to tbe Privy Council should be refused. 

Per Ranade', J.— There is a distinction between the confirmation of a decree 
and the affirmation of the decision and findings of the Court of first instance by 
the Hieh Court The subitantial qua ttion of law referred to in e. 596 of the 
Code of Civil Procedure (Act XIV of 1882) need not directly arise out of the 
concurrent findings of fact, but it is enough if it is lovolved in those nndingB, and 
can, if the appeal is allowed, be tailed in the ooutso of the argument. 

£R.. 23 A.94 (98) = 21 A.W.N. 8.] 


Application for leave to appeal to the Privy Council from a decree 
of the High Court. 

[700] The plaintiff Shri Baba Maharai.eued for a declaration that 
he was the adopted son of Shri Tatia Maharaj. deceased, and as such 
entitled to inherit the whole of Shri Tatia Mahara] 3 estate. 

The defendant Shri Nana Maharaj pleaded that the plaintiff was not 
taken in adoption' by Shri Tatia Maharaj ; that at the time of the alleged 
adoption Shri Tatia Maharaj was incapable from illness of performing 
the ceremony of adoption; that tbe alleged adoption, even if proved. 
Vras illegal and invalid by reason of tbe fact that tbe plaintiff was given 
in adoption by his mother without the knowledge and consent of his 
father; and that 'the suit was barred by limitation. 


* Civil AppHoatioo, No. 166 of 1896. 

(1) 7 0. 499. 


(9) 19 B. 407. 
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Tbe First Class Subordinate Judge of Poona, who tried the case, 
raised (inter alia) the following issues: — 

(1) Whether the suit was barred by the law of limitation? 

(2) Whether the plaintitf had been validly adopted ? and 

(3) Whether the defendant was estopped from disputing the adoption ? 

The Subordinate Judge held that the suit was not barred by limita- 
tion ; that the plaintiff had been taken in adoption bv Tatia Maharaj ; that 
Tatia was not incapable from illness at the time of tbe adoption : that the 
plaintiff’s mother gave the plaintiff in adoption with tbe knowledge and 
consent cf bis father ; that the adoption was, therefore, valid ; and that the 
defendant was estopped from disputing tbe adoption. He, therefore, 
passed a decree, declaring that the plaintiff was the adopted son of Tatia 
Maharaj and as such was entitled to inherit his estate. 

Against this decree tbe defendant appealed to the High Court. 

Tbe appeal was heard by Jardine and Eanade, JJ., who took substan- 
tially the same view of the facts as the Subordinate Judge. Jardine, J., 
however, did not express any opinion either on the question of limitation 
or on the question of estoppel; while Ranade, J., did not agree with the 
lower Court in regarding some of the documents pub iu evidence as 
suspicious. 

On the whole the learned Judges confirmed the decree of the Subor- 
dinate Judge with costs. 

Thereupon the defendant applied for leave to appeal to the Privy 
Council from the decree of the High Court, on the ground, [701] among 
others, that the plaintiff’s adoption was invalid under the Hindu law, his 
mother not having been authorized by his father to give him in adoption. 

A rule nisi was granted calling upon the plaintiff to show cause why 
the defendant should not be granted leave to appeal to the Privy Council. 

Macpherson, Acting Advocate General (with him Ganpat Sadaship 
Rao), for the defendant in support of the rule. — The present case falls under 
the last paragraph of e. 596 of the Code of Civil Procedure (Act XIV of 
1882). The appeal involves a substantial question of Jaw, viz.^ whether 
tbe plaintiff’s adoption, assuming it to be proved in fact, was valid in law. 
We say it is not valid, because it is not satisfactorily proved that the 
plaintiff’s father authorized his mother to give him in adoption. The 
substantial question of law ” referred to in s. 596 does not mean only a 
question of law arising out of tbe facts held to be proved and admitting 
them to be proved. All that the section requires is that a substantial ques- 
tion of law arises in tbe case, and that there is such a question to be argued 
before the Privy Council — Moran v. Miitu (1) and Gopinath v. Goluch 
Chunder (2). This appeal does raise questions of law as well as questions 
of fact. We are, therefore, entitled to appeal to the Privy Council. 

Branson (with him Rao Saheb Vasudev J. Kirtikar and P. P. Khare) 
showed cause : — Both the Courts have found on the facts, and the Privy 
Council will not allow them now to be questioned. Tho facts being thus 
established, there is no question of law. It is only by disputing the facts, 
viz., the mother’s authority, that any question of law can arise — Nava- 
Qunty Lutchmeedavamak v- Vengama Naidoo (3) ; Kuar Nirbhai Das v. 
Bani Kuari^); Nilmoni Singh Deo Bahadur v. Kirti Chunder Chowdhry (5); 
Thompson v. Calcutta Tramways Company (6); Shri Dharnidhar Chintaman 


(2) 16 0. 292 N. 
(6) 20 C. 847. 

103A 


(1) 2 0. 228 (232L 
(4) 16 A. 274. 


<3)9 M.I.A. 66 (87). 
(6) 21 0. 623. 
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Dev V. Chintaman Baiaji Dev (1) ; In the goods of Premckand Moonshee v. 1895 
Gopal Chandra Ghose (2). Aua. 2ff. 

JUDGMENT. 

[702] JaBDINE, J. — The learned Advocate General who supports 
the rule admits that the judgments recorded by Mr. Justice Baoade and 
myself take substantially the same viev? of the facts as the Subordinate 
Judge did, and that both of us concur with him in finding that Sundra 
Bai, the natural mother of the plaintiff, was, to use Mr. Justice Banade’s 
words, fully authorized by his natural father to give him in adoption. In 
paragraph 28 of my judgment I adopted the very words of the Subordinate 
Judge in finding that the natural father “Aba Maharaj was a consenting 
party to the giving of the plaintiff in adoption by his wife.” 

It is not disputed that, on such facts as the two Courts have found, 
the adoption is valid at Hindu Law, nor that the facts as found are decisive 
of the real issue between the parties — Baja Bardakant v. Babu Chundra{'^). 

Therefore, said the Advocate General, as the decision of the High Court 
concurred with the original decision, he bad to show that the appeal in- 
volved a substantial question of law. 

The Advocate General has urged us to adopt the interpretation of the 
last clause of s. 596 of the Code of Civil Procedure, which with much 
doubt was expressed by the learned Judges in Moran v. Mittu (4) and 
Ashghar y, Hyder {5). No case has been shown us in which any other 
High Court baa considered that interpretation, nor any pronouncement of 
the Judicial Committee thereupon. I refrain from giving an opinion, as 
1 think the present application should be refused, because the appeal does 
not “ involve some substantial question of law.” 

We asked the Advocate General what there was in the appeal to 
which these words can apply, what was the substantial question of law to 
be debated before their Lordships of the Privy Council. The reply was 
that it was this — whether a Hindu wife can give her natural son in adop- 
tion without the express or implied consent of her living husband. This 

question is answered by the judgment of this Court in Eangubai v. 
Bhagirthibai (6) in the negative, following earlier cases. No authority to 
the contrary has been pointed out or suggested. The Advocate [703] 

General's client does not wish to question these decisions, and in fact relies 
upon the answer they give as unquestionable, substantially as a maxim. 

Even if there is a question of law, I think it is not a substantial one : and 
that we best give effect to the enactment which changed the earlier law — 

Feda Hossein's Case (7) by refusing leave to appeal. 

Banadb, j. In the absence of any rulings of this Court to the 

contrary, I think the decisions of the High Court of Calcutta on s. 596, 

Civil Procedure Code, should be allowed to govern a case like the present. 

That Court has decided that there is a distinction between the confirma- 
tion of a decree and the affirmation of the decision and findings 
of the Court of first instance by this Court — Ashghar v. Ryder (5), 
and further that the substantial question of law need not directly 
arise out of the concurrent findings of fact— Moran v. Mittu (4),. 

Munnalal v. Qajraj (9), Durga v. Jewahir (9), but that is enough it 

<3j 21 0. 484. <3) 12 M.I.A. 146 (168). 

(6) 16 O. 267 1992). (6) 2 B. 877. 

(8) 17 0. 346 (347). (9) 18 C. 38. 
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1895 it is involved in those findings, andean, if the appeal is allowed, be 
AUG. 28. raised in bbe course of the argument. In the present case, though we^ 
— confirmed the decree of the lower Court, one of the Judges did not decide 
Appel- the questions of limitation and estoppel on which findings were recorded 
LATE by the Court of first instance, and the other Judge took a different view 
Civil, some of the documents from that of the lower Court which had held 

them to be suspicious. In my opinion, the confirmation of a decree under 

20 B. 699, such circumstances is not equivalent to an affirmation of the decision of 

the lower Court. Similarly, though the Advocate General did not lay 
much stress in his argument before us on any of the points of law, save the 
point which related to the competency of the natural mother of plaintiff 
to give her son in adoption in the absence of her husband, yet as the 
other points were raised in appeal before us, and might be argued before 
the Judicial Committee, I should hesitate before refusing to grant leave to 
the appellant to carry the case before a higher tribunal simply because, in 
my opinion, the evidence showed that the mother had authority from her 
husband to give her son iu adoption, and that the [704] absence of the 
father at the time was, therefore, immaterial. Mr. Justice Jardine has, 
however, taken a different view, and I understand that this is not a matter 
which can properly be referred to a third Judge, The appellant, moreover, 
has the right to apply directly to the Judicial Committee, and obtain their 
special leave to appeal on good cause shown. 

Under these circumstances, I feel that this is not an occasion where, 
in the exercise of a discretionary jurisdiction, I should press my views 
any further. I accordingly join with Mr. Justice Jardine in the final 
order of refusal. 


20 B. 709. 

OEIGINAL CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Strachey. 


His Highness Sultan Nawaz Jung (Plaintifi) v. Rustomji 
Nanabhoy Byramji Jijibhoy ( Defendant). 

[7fch and 2l3t February, 1896.] 

Easement^Light and air — Injunction or damages — Specific Relief Act (I of 1877), s. 59, 
cl. {h)~-Rrescription — Agreement to prevent acquisition of easement^Not a docu- 
ment creating, dct, right in immovedb^£ property— Chance of acquiring easement not 
immoveable property — Regislraiion. 

The ohanco of acquiring a right to light and air is not immoveable property with- 
in the meaning of the Registration Aot, nor can a pecuniary value be put upon 
it. A document, therefore, which limits or extinguishes the chance of acquiring 
such an easement does not require registration. 

Dhunjibhoy v. Lisboa (1) and Qhanasham v. Moroba (2) followed and approved 
as to the circumstances in which the Court will grant an injunction where a 
right to light and air is infringed. 

[Affirm., 24 B. 156 fP.C.) ; R.,36M. 11 = 11 Ind. Cas. 642 = 21 M.L.J. 742 = 10 M.L. 

\21 = (1911) 2 M. W. N. 89 ; 1 Ind. Cas. 958 = 3 S. L. R. 30 ; 3 N. L. R‘ 119 
(122), J 

Suit for injunction. The plaintiff complained that the defendant 
was building a new house to the south of his (the plaintiff’s) house in 


• Suit No. 536 of 1894 ; Appeal No. 879. 

(1) 13 B. 252. (2) 18 B. 474. 
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Hornby Row, Bombay, which, when completied. would obstruct the light 
and air to the windows of the third and fourth storeys on tbe south side 
of his said bouse. 

He alleged that the windows in question were ancient windows, and 
that he and his predecessor in title had enjoyed the right [705] which he 
claimed as an easement an-l as of right for upwards of twenty years. 

The defendant denied that any easement existed. He alleged that 
the southern windows in the upper door of the plaintiff’s house bad been 
originally opened and had since been permitted to exist not as of right but 
under an agreement originally made in 1865 between his predecessor in 
title and the plaintiff’s predecessor in title, which was subsequently recog- 
nized and confirmed between the plaintiff and himself. 

This agreement (he alleged) bad been entered into shortly after an 
addition bad been made to the plaintiff’s house, and it was to the effect 
that, in case thereafter the defendant’s house should be raised higher than 
the plaintiff’s and new windows in the plaintiff’s south wall should be 
thereby obstructed, no objection should be taken. 

The defendant alleged that it was under this special arrangement that 
the plaintiff’s windows had been opened and had ever since existed, and 
be contended that the plaintiff could not now object to their being 
obstructed by the house which he (the defendant) proposed to build. 

Tbe plaintiff purchased his house iu 1867. The defendant obtained 
his house under the will of bis grandfather Byramji Jijibboy, C.S.I. 


1896 

Feb. 21. 

Obiginal 

Civil. 

20 B. 701. 


« 


At the hearing. Mr. Peatonji Oawasji, who was called by the defend- 
ant, deposed that in February. 1865. he was assistant tD Byramji Jijibhoy, 
and that in that ^ear he went to see the adjoining house (now the 
plaintiff’s), and after inspection made the following memorandum which 
was signed by him and bis assistant : — 

“ As to the house situated at Kalekob ii.e., iu Hornby Row) in the 
neighbourhood of Seth Byramji Jijibboy’s chawl in the Fort, which was 
formerly called Mehta’s Ghawl, the third floor whereof is being taken 
down, we have this day gone and seen the same. And there is only one 
window on the said floor in the side (wall) towards the said chawl. 
Bombay, the 20th of February, 1865. 

“ (Sd.) Pestonji Oawasji. 

“ ( ,, ) Khurshetji Nusservanji.” 


On the 11th May, 1865. the following letter of that date was written 
by the then owner of the plaintiff's house (Rustomji [706] Jamsetji 
Jijibhoy) to the said Byramji Jijibhoy, the then owner of the defendant's 

house : — 

*'Tbe reason of (this) being written is as follows : Upon the bouse of 
Bhai Pestonji Merwanji Tobak adjoining your (bouse) in Hornby Row 
purohased from the heirs of Rustomji Manoherji Bangali which I have 
purohased from Bhai Saheb Kbaraetji Furdunji I have now raised a fourth 
storey and have placed windows on the south side thereof. As to these 
windows at the time when you shall build the neighbouring house higher 
(than mine) I shall not raise any objection in respect of tbe above-men- 
tioned windows on the south side which may be shut up. And should I 
raise (any), tbe whole is to be considered as null and void. This is tbe 
sole request. The 11th of May in tbe year 1865.” 

Tbe plaintiff, as above stated, purchased his boasesin 1867» 
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Od the 4th September, 1867, Byramii Jijibhoy wrote the following 
letter bo the plaiotifif’s agent: — 

“To Haji Ismail Haji Habib, Esq., 

“ Agent for the Jamadar of Hyderabad, Bombay. 

“ Dear Sir, — Learning that you have purchased for the Jamadar the 
house No. 7 in Hornby Row from the trustees of the estate of Mr. Rustomji ‘ 
Jamsetji Jijibhoy, I take this opportunity of drawing your attention to the 
correp];>ond6nce that has passed between myself and Mr. R J. Jijibhoy res- 
X)6cting the windows and projected kanframes opening on the north of my 
property, No. 6. Hornby Row, wherein the said Mr. R. J. Jijibhoy has 
agreed to throw no obstacles or hindrances of any kind whenever 1 required 
the said windows and their projections to be blocked up ; that writing is 
insufficient. 1 asked him in my letter dated 17th May, 1865, to send me 
a more particularised paper to the above effect, but owing to different 
circumstances of that gentleman's affairs the matter rests still incomplete. 

“ But as you are now the agent for the present proprietor of the said 
bouse I shall thank you to pass me agreement or writing binding the. 
proprietor, bis heirs, executors, administrators and assigns to block up the 
said windows and the projected kanframes any time I or my heirs, execu- 
tors. administrators and assigns shall demand and require the same to be 
done without hindrance or delay on your part. j 

“ In the absence of such an agreement or writing to the above effect 
forthcoming from you within a reasonable time, I shall be compelled to 
have these windows blocked up and the kanframes removed at once ; 
although I have not the slightest intention of adopting this course, I should 
like to have the business done in a regular and straight-forward manner, 
preventing thereby any unpleasantness hereafter.” 

On the 23rd November, 1867, Byramji Jijibhoy's solicitors wrote the 
following lettei* to the plaintiff’s agent, enclosing copies of the letters of 
the lltb May, 1865, and the 17th May, 1865 : — 

[707] Bombay, November 1867, 

To Haji Ismail Haji Habib. 

Sir, — With reference to your letter to our client Mr. Byramji Jijibhoy 
of the 5th September last, asking for a copy of the correspondence that took- 
place between Mr. Rustomji Jamsetji Jijibhoy and our client, to enable 
you to reply to our client’s letter to you of the 4bh September last, with 
reference to the house No. 7 and the windows and kanframes opening on 
the north of our client's adjoining property, No. 6, Hornby Row, we are now 
instructed by our said client to enclose you copies of the original Gujarati' 
letters, and to inform you that we have had instructions to prepare au 
agreement for your signature to secure to our client the full enjoyment of 
his rights so as to avoid the necessity of his blocking up the windows and 
removing the kanframes, which he is unwilling to do if he is sufficiently , 
protected by an agreement. This letter as also that of our client to you 

of the 4th September last are written without preiudice to our client’s 
rights.” 

Byramji Jijibhoy's solicitors wrote again to the plaintiff’s agent on the 
26th February, 1888, as follows : — 

Dear Sir, Mr. Byramji Jijibhoy has instructed us to prepare the ■ 
necessary agreement relating to the windows and kanframes overlooking hia 
property at Rampart Row to carry out the arrangement come to. Kindly 
let us know who is the legal owner of the property and the windows ftud 
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kanframes that we may insert hia name in the agreement the draft of 

which will be sent to you for approval.” 

On the 28th February, 1868, the plaintiff’s agent sent the following 

ouJlet^r of the 26th instant to the address of our 
client H^ii Ismail Haji Habib, we beg to inform you that the legal owner 
of the house referred to in your letter is Jamadar Awad bin Umar, who is 
DOW in Arabia, and our client has no power to execute any such agreamen 
as is referred to in your letter, but our client will, if you wish it, give your 
client a Gujarati note, in the form your client has obtained from Rustomji 

Jamsetji Jijibhoy. until the return of Jamadar Awad. when tha arran,,e- 

ment vour client wishes to be made will probably be earned out. 

On the 17th March. 1868. the plaintiff’s agent wrote to Byramji 

Jijibhov as follows 

“ToParsi Btbam.ti Jijibhoy. 

Written by Haji Ismsil Haji Habib. To wit. As to your one house 
hearing No. 6. situated in Hornby Row, which nas been purchased from 
Parsi Dadabhoy Rustomji Nowroji Bangali, on the east side thereof is 
A hin Umar’s house, which said house the said party has 

Safedtroofseth Rustomii Jamsetji Jijibhoy. And the windows aud the 
purchase . hoard) of the said house open towards your side , you 

hive a” irto shut u^tt said windows and kanframe (weather board). 
And wb^yo" “"v. build vour house. I am not to raise any objeotion 

whatever *'°.y°'!.’'tj7o'^ B'vram^i Jijibhoy again wrote to the plaintiff’s 

Early the windows of the [708] plaintiff’s 

agent to have ^ property, prepared and to furnish him with a 

house which opened on h's Prope P . 

draft for approva . g^ch agreement, but that the plaintiff was expected 
authority _ j short time, and might then be applied to. 

to come to Bomb J^^rph. 1870, Byramji Jijibhoy wrote the following. 

letter, to plain^Jajgenli^:- 

1 reques > , Please urge Jamadar Awad bin Umar to com- 

riete thU^Io °g- 3 tandiDg matter as soon as possible. If he is to remain away 
plete this long 3 \ioaiy ask him to empower you to execute the 

longer from Bombay y ^ friendship that I have 

’^??“''fir!f,Z'ter to stanrover tor such a long time, or I would have 
allowed windows and removed the kanframes ere this. 

°*""rreply" -- Adam leak. 

who had then become the plaintiff s agent. 

-tL norresDODdence was then continued with him, but nothing was 
done Oa the 2ad November, 1871. Byramji Jijibhoy wrote to him as 

follows . *‘Bombav» dated 2nd Novembert 1871- 

“ Sbth Haji Adam Isak. 

“ Jamadar Awad bin Umar’s Agent, Bombay. 

To wit. In the course of nearly a year and a half that has now 

elaDsed I have often written to you to the effect as follows : There is 
elapsea, X u Jamadar in the vicinity of my house situate in 

»nd the windows on the south (side) thereof base been made 

S ^ over my property (which was not at aU the case 

Mo?^ l aaked for a writing from you making arrangements m the 
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1896 matifeer, but you have nob as yet sent any satisfactory answer in respect 
Feb. 21. thereof, and you often wrote and you often communicated to me verbally 

same answer to the effect that the Jamadar was to come and that you 
URIGINAL ^vould settle the same when he comes, but nothing has been done in the 
Civil. matter. J, tlierefore, by this give you final notice that should you fail to 
come to a satisfactory arrangement as regards me (in the matter of these 
windows) within fifteen days from this date, I will, without delay, by 
legal stops, at ouce close your windows and ‘ kanframes ’ (3 weather 
boards), and as to whatever expenses may be incurred by me in the matter 
thereof you are responsible for t he whole of the same and you are bound to 
be answerable for the same. I, therefore, think that now you will nob 
make the least delay in the matter. Belying upon your word, I waited 
for so many months, but it cannot be done hereafter. Do you please 

note the same. Please reply to this letter immediately. This is the sole 
representation." 

On the 17th July. 1872, Byramji Jijibhoy again wrote as follows 

[709] “ Bombay, dated the llth of July 1872. 
" Seth Haji Adam Isak, 

“Jamadar Awad bin Umar’s Agent. 

“ To wit : I am extremely sorry to write that although you are a 
respectable man and merchant the promise that you very often gave to the 
effect that you would write to the Jamadar in the matter of the house 
iDelongmg to Jamadar Awad bin Umar situate in the vicinity of my house 
m the hort, and the winoows and kanframes (weather boards) whereof 
open over my property, and get (him) to coma to an arrangement with me. 
But ae to the same you have not up to this day fulfilled vour promise, 
and I took you to be a respectable man and put un with the same for 
nearly two years. But now i have at length got tired and am obliged to 
write this strong letter The whole blame in respect thereof is on you. 
Now I have written this last letter, and hope that without the slightest 
fur her delay you will at once pass in writing and deliver (to me) the 
instrumeoc which is required (to be passed) in the matter of the windows 
of your house, and should you perhaps fail to do so within fifteen days, 
I will take such steps as may be proper according to law and recover 
fiom you all the loss and costs, , in respect of the same. 

,1 T ^ that you will surely get the work done, 

and I hope do it in a way which will not give rise to any lengthy dispute 

between you and nie. Please reply to this letter immediately. This is 
the sole repreaentation. ^ 

wiu b.™™d 'z 

The plaint® filed this suit on the 12th October, 1891, praying for a 
declaration that he was entitled to free and uninterrupted access of light 
and air to the windows to the south and west side of his house, save in so 

iniunction!&r by the defendant’s old house, and for an 

’"bo found that the arrangement 
evidenced by the letter of the llth May, 1865, and the 17th March, 1868, 

Otters ofthr^H ^bioh was terminated by the defendant’s 

2nd November, 1871. and 17th July. 1872. He, therefore, 

held that the plaintiff had acquired a presoriptive right to light and air 

through the windows m the south wall of his house. ; 5 . i 


. » 
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He, however, held that following the rule in Lishoa/s case (1) he ought 189$ 
not to grant an injunction, but he awarded Us. 4,500 as damages to Feb. 21. 

the plaintiff. ObigINAI 

The plaintiff appealed, contending that he was entitled to an injunc- 

fcion, or that, if not. the damages were inadequate and should be increased. 

[7l0] The defendant filed cross-objections to the decree, contending 20 B. 704. 
that the plaintiff had not acquired any prescriptive right or easement to 
the light and air which he claimed; that the agreement of the 11th May. 

1865, continued in full force, and was a good answer to the suit, and that 
the suit ought to have been dismissed with costs. 

Lang (Advocate-General) {Scott with hina) for appellant (plaintifi).-— 

The Court below ought to have granted an injunction. It followed the 
ruling in Dhunjibhoy v. Lisboa (1). We contend that case is wrong and 
ought not to be followed. The law in India with reference bo rights to light 
and air is the same as in England. We rely on Greenwood y. Hornsey {2) ; 

Shelfer v City of London Electric Lighting Company (3) ; Martin v. 

Price (4); Ghanasham Nilkant v. Moroba (5) ; Dent v. Auction Mart Com- 
pany {6) • Aynsley v. Glover (7); Specific Relief Act (I of 1877), s. 64, cl., (6). 

The damage done to the plaintiff’s building is so great as to justify an 

injunction. 

Inverarity (with him Macpherson and Lowndes), for the respondent 
(defendant) We have filed cross-objections to the lower Court’s decree, 
for we contend that the plaintiff never acquired any right to light and air, 
and ought neither to get an injunction nor damages. We contena that 
our right to build was always reserved to us, and that the agreement to 
this effect was never pub an end to. The plaintiff bad notice of the agree- 
meat and was bound by il—Bewley v. AlkinsoniS). But in event 

this is no case for an injunction. The rule in Dhunjibhoy v. Lisboa\l) 

applies. 

Lang in reply.— There was no complete! agreement that the defend- 
ant should have aright bo build on his land so as to block up the plaintiff’s 
windows If there was, the documents evidencing it are inadmissible, as 
they were nob registered. This objection was taken in the Court below. 

JUDGMENT. 


Parsons J As indicated by us during the hearing of this apoeal, 

we see no reason* to differ from the ruling of this Court in [711] 
Ti&boa's case (1) which was followed in the case of G/lanns/^am Nilkant 
V Moroba Bamchandra (5) . We consider that the principle enunciated 
in those cases, viz., that an injuncbion will only be granted where 
the invasion of the right or enjoyment is such that pecuniary compensation 
would nob afford adequate relief, is a correct interpretation of s. 54 of the 
Leciflc Relief Act (I of 1877). which lays down the law binding on the 
Courts in this country. To Courts subject to that Act the English decisions 
cited have no application. We have, therefore, only to see whether the 
oresenfc case is one in which adequate relief can be afforded by pecuniary 
compensation. On this point we agree with the learned Judge who tried 
the case that it is. No very serious damage has been done to the plaint- 
iff’s house. No room has been rendered uninhabitable. Two rooms have 



(Ik 18 B. 363. 

<4) (1894) 1 Oh. 876. 

<7) Ii.B. 18 Eq. 644 (653). 


(3) 83 Gh. D. 471. 
(5) 18 B. 474. 

(8) 18 Oh. 1>. 863. 


(3) (1896)1 Oh. 287 (822). 
(6) L.B. 2Eq. 216. 
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1896 been made somewhafc darker and hotter than they were. The result has^ 
Feb. 21, been that the letting value, acd, therefore, the market value of the property,. 

has been somewhat reduced. The learned Judge has taken the loss of 

Original rent to be about Rs. 20 a month, and this seems quite correct. He has 
CiyiL. awarded damages on that footing, capitalizing the amount at twenty years* 

purchase. This, we think, is too little. We think the period of twenty- 

20 B. 704. years should be taken, or rather that such a sum ought to be awarded 

as would, if invested in Government paper, produce Es. 240 a year. We- 
think the damages should have been Rs. 7,000. 

Turning now to tbe only other point at issue, we have to see whether 
the plaintiff has been rightly found to have gained by prescription the 
easement of light and air that he claims. His enjoyment is admitted. It- 
is contended only that he enjoyed by agreement, with permission, and on 
sufferance. 

The evidence on this point is purely documentai'y and must be set 
out at length. The first document is the Ex. 1 and is a letter written on 
the llth May, 1865, by tbe plaintiff to tbe defendant (I say plaintiff and 
defendant for sake of brevity, the real parties to it being their predecessors 
in title). In it the plaintiff says that be has purchased a bouse next the 
house of the defendant, and has raised a fourth storey and placed windows on 
the south side of it, [712] and he promises to raise no objection to these 
windows being shut (blocked) up when the defendant builds his house- 
higher. Tbe learned Judge wrote no judgment, but we are informed that 
in bis oral judgment he treated this as an agreement between tbe parties 
which would prevent the plaintiff acquiring any easement of light and 
air 80 long as it continued in force.” 

This view is not contested by the plaintiff’s counsel, who, however, 
has argued that tbe document relates to tbe windows on the fourth storey 
only, and that under it there has been no bar to the acquisition of an 
easement in respect of the windows on the third storey. Wo cannot 
assent to this argument. There has been in tbe case a confusion throughout 
between what is a floor and wbat is a storey, arising from tbe use of 
these words as if they were synonymous. The house of the plaintiff 
consists of five floors, that is, of a ground floor and four storeys. Tbe 
fourth storey mentioned in this document is really the fourth storey or 
tbe fifth floor. In future we shall use the word floor in speaking of the 
house. 

« 

In this document, then, the building of tbe fifth floor is mentioned. 
There was only one window on the fourth floor before tbe fifth floor was 
added. (See the memo. (1) Ex. 1 at p. 119 where floor is used for and 
instead of storey.) It is not shown that any easement bad been acquired 
in respect of it. The other windows that are now on the fourth floor 
were added at this time, the fourth floor being practically rebuilt. • As 
we construe the document, the words “ in the south side thereof ” relate to 
the south side of tbe house and not merely to the south side of the fifth 
floor. This is clearer in the vernacular original than in the translation. 
The true translation is cn it (i.e., the house) I have raised a fourth storey 
and on the south side of it I have placed windows.” Thus the document 
covers all the windows on the south side of the bouse, whether on the 
fourth or tbe fifth floor. In any case, it must be so ; for as the result 
of blocking up the windows on the fifth floor would of necessity be 


(1) 20 B. 705. 
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the blooking up the windows on the fourth floor below them, the power 1896 
i^iven by this document to block up the windows on the fifth floor must F eb. 2 1. 
include the power to block up those on the fourth floor also. ObigiNAI 

[713] So far, therefore, as this docunaent is concerned, its meaning 
is obvious and the case is clear. It constitutes a contract or agreement _ 

between the parties, in pursuance of which the plaintiff is allowed to go B. 704. 
enjoy the access of light and air through the windows on the south side 
of his house, in return for which he promises that he will not raise any 
objection to those windows being blocked up when the defendant should 
rebuild and raise his house. So long, therefore, as that promise remained 
in force the plaintiff could acquire no easement in respect oi these windows 
as against the defendant whenever the latter chose to raise his house. 

The question then arises, was the promise ever put an end to, and if 
so, when. It is not contended that the plaintiff ever withdrew hia pro- 
mise It is only argued that the defendant himself put an end to the 
agreement bv his own conduct, and this, we are informed, was the view 
adopted by the learned Judge who tried the case. It is difflcu^ to see 
how the defendant alone could put an end to the agreement. He could, 
of course, tell the plaintiff that he no longer held him bound by his pro- 
mise and proceed to break his own part of the agreement, but anything 
short of that could hardly absolve the plaintiff from the performance of 
his promise at the specified time, still less convert the plaintiff s enjoy- 
ment of the light and air that he had obtained by the agreement on the 
strength of his promise into an enjoyment of it as an easement. 

In order however, to sea what actually took place, the facts must be 
«ec out. The plaintiff bought the house in 1867. On the 4th ^ptember 

1867, the defendant writes to the plaintiff 8 agent the letter Ex. 11 (20 

B 706) In it he says that the writing of the 11th May, 1865, is inauffi- 
oienfc, and asks the agent to pass “ an agreement binding the proprietor, 
his heirs, executors, administrators and assigns to block up the said win- 
dows and the projected kanframes any time I or my heirs, executors, 
administrators and assigns shall demand and require the same to be done 
without hindrance or delay on your part.” No doubt the writmg of 11th 
May 1865 was insufficient if the defendant was right m saying 
tbat'R. J. Jijibhoy bad agreed to throw no obstacle or hindrance of any 
Wnd whenever he required the windows to be [714] blocked up, because 
the promise of 11th May. 1865. related only to the event of the defendant s 
raising his house. That promise the defendant bad gob. By this letter he 
shows no intention of giving it up; on the contrary he keeps it and asks 
for something more. That is, we think, the effect of this letter. 

In the Ex. 6, on the 5th September, plaintiff's agent asks for copies 
of fche corresDondence between the defendant and Jijibhoy. These are sent 
on the 23rd November, 1867 (Ex. 12). On the 26bh February, 1868, 
defendant asks of plaintiff's agent the name of the owner of the property 
for insertion in the agreement he is having prepared to carry out the 
arrangement come to relating to the windows and kanframes overlooking 
his property (Ex. 13). On the 28th February plaintiff's agent informs the 
defendant of the name of the legal owner, says that he as agent has no 
power to execute such an agreement as defendant mentions, but expresses 
bis willingness to give a Gujarati note, in bbe form the defendant has 
obtained from R. J. Jijibhoy, till the return of the plaintiff, when the 
Arrangement defendant wishes to be made will probably be carried out 

^x. 14). 
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which agent signs the Gujarati note. 

T?'^ which is given above (1) and continued.) 

K will be observed that this agreement goes much further than the 

^x. 1 for, ID addition to the promise of not objecting to having the windows 

o “defend''" raises bis house, it contains an admission 

of defendants right to shut up the windows and frame that open towards 

orieina? ‘ ® '-kes. It thus contains the 

in the additional promise demanded by defendant 

t ha. n f K been repudiated by the plaintiff, and 

It has not been shown tnat his agent had not full power to pass it. 

wroneIv“?dmTd'"““°“ « ‘bat it was 

is nnf in e^'<^6Qce, not being registered. That contention 

s not. in our opinion, a sound one. An easement of [716] liehfc and 

ir no doubt. IS immoveable property within the meaning of the Indian 
^ot thr'h°“^ V ^866, but It must be an easement, an acquired right. 

foTuoL hsd“h a""'’ °° easement existed, 

not cZte d^ ® therefore, does 
futu^sn; ‘^®®'®/®;. bmit or extinguish, whether in present or in 
, any right, title or interest in immoveable property. Its effect mav 

be to prevent such a right being acquired, but it does nob of itself limit ol 

whe/rcm °'°d '^®'‘''®'' ®^" be said that because the right, 

thafr cT ® ““■•® ‘ban Es. 100, the chance of acquiring 

opinion that the document was rightly admitted in evidence. 

letter“to®tho tai ’ f r®''®'' " u" satisfied, and he writes another 
no ton tbe^^ February, 1870. This letter is 

f^v laV u’ by the letter of the 24th February 

o eo^ ‘h-‘ bis power is insuSnl 

hewSthe d d'®“ Z*’® asked for. but that 

t^barhe can fh ®°^'‘°' know when the plaintiff comes to .Bombay, and 

wri e, to Z nl T'*'’ ‘''® 31®‘ March the defendant 

complete the n^ f^ "’’g® ‘b® Piaintiff to 

complete the inatter. He ends his letter in these words : “ It is beoau»e 

“or suTITonst-''®®'^®*’*? that I have allowed this matter to stand over 

and removld fh 'T’ T u^® °‘b®™'®® up the windows 

as folh 3 °ws*^^— PMiutiff’s agent writes to the defendant 

the 2 J n7®A''®®r‘''® d ‘ru° '■®apected Sir, the first dated 

thereof 1 have noted th ®®®r°“ , ■^®‘®^ ‘b® 30th of April. On a perusal 
accord ns f ^ “'® Pf''‘'®®'a". It was written that an agreement 

rouse bearing No h® ' ‘b® Jamadar’s 

nr- nowr- rn ^ Hornby Eow. But as I had 

Jamarariwad aTHyd:rabaT“ He 11^““®^^®®^ ^ 

I am to comfl tn Ttnrr^Ur, . ‘ ^ ^■Qply to me as follows : — ■ 

premises) ‘ I will maVft t-h^ ’ when (I come), on personally seeing (the 
re^id house has^w^^^ same myself.' Jamadar Awad, [he owLr ol 
come I shall let von Irnn agreeably to this. And when he will 

-ent aV;:“ ™- 


(1) 20 B. 707, 
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[716] Further oorrespondenca ensues which need not he set out 
(Ex3.^18, 19. 8,20, 21. 9). On the 2rd November, 1871, the defenaant 

writds to tiho plaintiff’s agonb aa follows . 

“ I, therefore, hv this give you final notice that should you fail ‘o come 
to a satisfactory arrangement as regards me (in the matter of these windows 
within fifteen days from this date, I will, without delay, by legal steps at 
Tr^ce close your windows and ‘ kanframes ’ (three weather boards), and as 
to whteverexpenses may be incurred by me in the -atter thereo you 
are responsible for the whole of the same. I, ‘berefore think that now 

you will not make the least delay in the inattar. 

Nothing, however, was done on this letter. On the 17th July. 1872, 

tbe defendant writes again to plaintiff’s agent in these words : 

“ Now I have written this last letter and hope that without the 
slightest further delay you will at once pass in writing ^nd deliver Uo 
me) tbe instrument which is required (to be passed) in matter of the 
windows of your house, and should you perhaps 

fifteen days I will take such steps as may be proper according to law, and 
recover from you all the loss and coats. &c.. m respect o. the same. 

To this plaintiff’s agent replies on the 19bh July. V®’ 

as before that he has no authority to make the agreement himself, he 
explains that tbe plaintiff owing to business bad not 

to Bombay as he bad intended, and he suggests that the defendant should 

write direct to tbe plaintiff. 

We have no more correspondence pub in, so that apparently the 
defendant did not write to the plaintiff, but was content to “atterg 

where they were, and to remain satisfied with the agreement of the 11th 
May, I860, and of the 17th March. 1868. 

We are however, asked to come to the conclusion that, by reason of 
these letters,’ and more especially of the threats used by the defendant in 
these letters, he had absolved tbe plaintiff from the performance of the 
promises that he bad made, and that the agreements between the parties 
had come to an end; and that the plaintiff had gained e^som^nt he 
claims by peaceable enjoyment of tbe light and air since 1872. We are 
of opinion that tbe facts do nob justify such a conclusion. We 
consider that tbe promise of 1865 is as binding on the plaintiff now as it 
was on the day it was made. In our opinion, the defendant has never 
absolved the plaintiff from the performance of that promise or put an end 
to that agreement; on the contrary while t^-eating j^b as in force he has 
always been demanding something more. It [717] is true, he says to 
the plaintiff, "you have promised nob to object to my blocking your 
windows when I raise my house, but that is not sufficient. I want you 
to agree to block those windows up whenever I ask you to do so.” He 
succeeded in getting such an agreement from tbe plaintiff’s agent, bub not 
from the plaintiff himself. He nowhere, however, releases the plaintiff 
from the performance of his promise, and tbe plaintiff never denies his 
liability to perform it, or refuses to pass the agreement demanded by the 

defendant.^^ plaintiff’s case at its highest, if be had resisted the 

additional demand, he might now be entitled bo keep his windows open 
afiainst any other contingency than that of the defendant’s raising his 
house, but against that oonbiogenoy he would be bound by bis agree- 
ment * As a matter of fact, however, the plaintiff has never resisted tbe 
demand of the defendant. Nowhere dees it appear that be has ever denied 
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his liability to perform bis promise or asserted any right of his own in 
contravention of that promise. He was folly informed by his agent of 
all that was being done (Ex. 8). He repudiates none of his acts ; on the 
contrary he consents, when he comes to Bombay, to make the agreement 
that the plaiotitf asks for fEx. 7). Of course, had there been anything 
for the plaintiff to do in the performance of his promise, and had he in 
consequence of the threats of the defendant or otherwise ceased to do that 
thing, the case might be different — Bewley v. Atkinson (1). But here he 
had nothing to do. It behoved him, therefore, if he wished to avoid the 
performance of his promise, to repudiate the agreement distinctly and 
openly. No mere lying by would under the circumstances have any such 
effect. His final silence to the final threat of the defendant does not show 
that he in any way repudiated the agreement. At the most, it shows 
that he would not do more than he had already promised to do, while the 
forbearance of the defendant to carry out his threats only shows that be 
was content to leave matters where they were, and that he had decided not 
to persist in his demand for a further and more sufffcient agreement. 

Upon the facts, therefore, we are of opinion that the suit of the 
plaintiff fails and ought to have been dismissed, and reversing the [716] 
decree of the lower Court we order that the plaintiff’s suit be dismissed 
with costs throughout. 


Suit dismissed with costs. 


Attorneys for the plaintiff : — Messrs. Crawford, Burder d' Go. 
Attorneys for the defendant : — Messrs, Craigie, Lynch and Owen. 


20 B. 718, 

ORIGINAL CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Strachey. 


Kaeamsi Madhowji (Original Defendant), Appellant v. 
Karsandas Natha (Original Plaintiff), Bespondent.'^ 

[2lst February, 1896.] 

nindulavj — Adoption — Adoption directed by will — Will— Bequest — Bequest to the hoy 
named for adoption— Conditional gif t on adoption — Adoption a condition precedent 
to such boy taking under the will. 

Where a Hindu testator directed that a boy should be takeu in adoption, and 
added ‘ to this boy, all the things mentioned in my will having been done, I give 
the residue of my estate as bis inheritance and I appoint him as my heir.” 

Beld, that adoption was a condition precedent, and that the boy not having 
been adopted could not take under the will, 

Bireswarv. Ardhu Ckuiider (2), distinguished. 

Shamavahoo's case (3», followed. 

lAfflrmed. 23 B. 271 (P.C.) ; R., 9 O.W.N. 309 (318) ; D., II C.W.N. 147 (151).] 

Appeal from Farran, J. (4). j 

Suit for the construction of a will. The testator Kessowji Jadhowji, 
a Hindu inhabitant of Bombay, died on the 96b February, 1886, leaving a 


• Suit No. 186 of 1887. Appeal No. 880. 

(2) 19I.A. 101. 
(4) See 12 B. 186. 


(1) 13 Ch. D. 283. 
(3) 12 B. 202. 


1048 



KAKAMSI MADHOWJI V, KAUSANDAS HATHA 20 Bom. 720 

-will, dated the 8th February . 1836, of which he ‘tS Pm.®®. 

t :r; of 

1 • • i_ ^ u - 20 B* 71S« 

The will directed larpe sums to be expended ie charities. 

provision for his grand-daughter Kesarbai. t 12 Bom 185). The 

out at length in the report of the case /see I. L. R.. 12 Bom.. iSo;. 

Clause material to this Kachra's son. Karamsi 

Madhowji. now 1 ^ 0 ^' do^so in' mv^hfl-time. 

-then my son Liladhar s ^ . to be performed. My property, 

which may remain as (bis) inheritance. And (I) appoint 

Liladhar’s wnlow Ladkavabu. Madhowii was a minor and was 

'"^L^ln-^bvTs' fa^h" Sdian! No steps were taken 
r;rstut]ian\'otpea\trom"th: decree, and in 1890 Ladkavahn died. 

and the adoption became im^ossible^ 

On B“m' Olh -d r -PP-' -- W 

(see I. L«- It-. t 50 m., AO*;, t,nt\ firntt for the appellant. — We 

t ^Tthilf thr^ppehantTs entitled to the residue even though he was 
• contend that the appenaut. ^ ^ase. He is a 

not adopted. Toe te^ta or mt ^ Saroda Pershadil) ; 

■%ZZr t7rTh^y^^ (2) ; Skamavaheo’s caselS) ; Tneobold on Wills. 

^^Maepherson. Inoerarity and Lowndes, for the respondent, were not 
called upon. 

JUDGMENT. 

Parsons J —We agree with the learned Judge in holding that, as 
Parsons. entitled to the residue of the 

«"s left to him because he is an heir. Clause 46 provides tor the 
Tat of hlB dying after adoption. This was the only oontingenoy to be 
jjIa /«,. nothing was left to him if ha was nob adopted. 

**'^^^Xhe case of Bireswar v. Ardha Chundsr (2) is quite difierenb. There 
was clear indication there of the testator a inteotion before making an 


(1) 8 1. A. 368. 

B X—189 


(3) 19 l.A. 101. 
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1896 adoption to give property to the boy. Here there wag no such intention; 
EB^ai, on the contrary it is clear the intention was only to give it after the adoption 

Original place. It was to the adopted boy, and not to the persona 

p Karamsi, that the bequest was made. Compare cl. 46 of the 

‘ present will with cl. 11 of the will in that case, and the distinction pointed 

20 B, 718. their Lordships of the Privy Council at p. 107 will at once appear. 

This case is on all fours with Skamavahoo’s case (l), and the decision 

of the Judge following that case is correct. We, therefore, confirm the 
decree with costs. 

Decree confirmed. 

Attorneys for the appellant : — Messrs. Little d Oo. 

Attorneys for the respondent Messrs. Nanu and Hormasji. 


20 S. 721 (F B.). 


[721] APPELLATE CIVIL— PULL BENCH. 

Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice Candy 

and Mr. Justice Fulton. 


Gopal Eamchandra Limate lOrigmal Plaintiff), Appellant v. Ganga- 

RAM ANAND SHET MaRVADI, DECEASED, BY HIS SONS AND HEIRS 

Panha and Deva, of whom Panha. deceased, by his brother 
AND HEIR Deva. ai so deceased, by his son and heir Chunjlal, 

HIS GUARDIAN AND ADMINISTRATRIX MOTHER NaTHIBAI 
KOM Deva Gangaram \Original Defendants), Respondents.^ 

[14th March, 1895.] 

wh^ch excluded in all mortgages the terms of 

between mortgagor and 

Shri Oanesh Dharnidhar v. Keshavrav Gownd (2) over-ruled, 

[R. 15 M.C.C.R. 227 ; Expl. 22 B. 86 (87) ; D; 2l B. 38 (41) ; 24 B 114 (118, 119).] 

SubotdTnafeVure S TW°“ 

for redamnHon*»n^‘*’’ •‘‘’8 purposes of this report, 

The he ^ account of a mortgage made in A.D. 1844 for Es. 250. 

1 / O f ^ 1 Q^o of ‘he equity of redemption by nurchase 

am^staEd inTh other facts of the case material to this report 

Zt in1. L E ^14 iTom °72 

acoou?t%“rrSag:.''" ^ 

The plaintiff appealed and the defendant filed cross-objections. 
<iapafrpohes“to'thf“^"®“'^*Qr’ n"" '"‘’i.® e^PPoHant.— The rule of dam- 

applicable even in the case of QQortgages. 

Appeal, No. 100 of 1891. 

(2) 15 B. 625 (640,64)). 
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Mahadeo C. Apte, for the respondent— Under Hindu law proper, the 
rule of damdupat applies only to the case of a sinapla money loan. Even 
pledges of moveable property are outside the rme ; much more, therefore, 
is a mortgage of immoveable property. In the text books there 
distinction made between ordinary loans and pledges. In the Mayukha 
two separate chapters are devoted to loans. The first deals with simple 
loans, and therein the rule of damdupat is expressly mentioned. The other 
chapter deals with pledges. The vcord used is adhi^ that is, something 
placed in the hands of some person (Stokes’ Hindu Law Books, pp. 110- 
113). The rule of damdupat is nowhere said to apply toadhi, and, there- 
fore, as mortgages of immoveable property are adhiy it does not apply to 

them. . 

The current of decisions of this Court is in favour of our contention — 

Balkrishna Babaji v. Bari Govind (1) ; Rango v. Balaji (2) ; Sadhu v. 

Ganu (3) ; Shankara Baioa v. Babaji (4) ; Balambhnt v. Sitaram (5) , 

Bajaram v. Gopal (6); Bapuji v. Gangadhari.!) \ Narayanv, Ganga- 

ram (8) ; Nathubhai v. Mulchand (9) ; Narayan v. Satvaji (10) ; Gaupat 
V. Adarji (ll) ; Ramchandra v. Bhimrav (12) ; Dhondu Jagannath v. Nara- 
yan (13). Shri Ganesh Dharmdhar v. Keshavrav Govind (14) is the only 
dissenting decision. In the other cases the question of damdupat was 
raised and was decided according to our contention. 

In Bengal the interest was governed by the Usury Laws tor a long 
time. They were renealed by Act XXVIH of 1855, which did not affect 
the Hindu law as to interest, and there are cases of loans in which the 
rule of damdupat was applied- [723] Ramconnoy Audicarry v. Johur 
Ball Dull (15). But there are no cases of morrgage. If there be any roles 
as to interest in the mofussU of Bengal, they cannot be rules of Hindu 
law, but they must be super-imposed by Reg. XV of 1793. 

In Madras there is a special Reg- (XXXIV of 1802) which governs 
the rate of interest. Tbe rule of damdupat is nob known there. 

The ruling in Shri Ganesh Dharmdhar v. Keshavrav Govind (14) was 
made without consideration of the previous authorities and was based on 
the decisions in Nathubhai v. Mulchand (9) and Dhondu Jagannath y. 
Narayan (13). Bub the limitation imposed on interest by those rulings is 
not a necessary consequence of any principle involved in them. Even if 
the decision in Shri Ganesh Dharmdhar v. Keshavrav GovindiW is correct, 
that was a suit brought by a mortgagee out of possession, while the present 
is a suit against a mortgagee in possession, and, therefore, bound to keep 

accounts. , . . 

Manekshah J. Taleyarkkan, in reply. —The word adht includes even 

a loan. Under the Hindu law there is no bard and fast distinction between 

a loan simple and a pledge. There are, no doubt, contradictory decisions 

of this Court on the subject. But tbe principle of the decision, which is 

that a money-lender should not exact more than is equitable from a needy 

debtor, holds as good in the case of a mortgage as in the case of a loan. 

Whether the mortgagee is or is not in possession, does nob affect the 

question. A mortgagee’s only right is to recover his money ; his position 

does nob differ from that of a person who makes a loan. 


fl> 16 B. 84. (21 P.J. (1886). p. 76. (8) P.J. (1887), p. 216, 

(4) P.J. (1881), p. 291. (6) P.J. (1893). p. 819. (6) P.J. (1876). p. 229. 

(7) P.J. (1877), p ISI. (6) 6 B.H.C.R. A O.J. 167. (9) 3 B.H.C.B. A.O.J. 196. 
(10) 9 B.H.C.R. 88. (11) 8 B. 812. (12) 1 B. 677, 

(W) I B.H.C,R. 47. (14) 16 B. 626. (16) 6 0. 867. 


1895 

March 14. 

Full 

Bench. 

20 B 721 
(F.B.). 
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Tbe point wa'j arguei bafore a Division Benoh oomposad of Farran 
and Candy, J.f., which delivered the following judgment referring the 
point for decision to a Full Bench : — 

ISdi., August Gandy, J. — This is an appeal by the assignee of 

the equity of redemption against the account taken by tbe Subordinate 
Judge in accordance with the directions of this Court to be found at p. 77 
of I. L R. 14 Bombay. 

^ 


[724] In 1766 (A D. 1844), 60^^ bigbas and one panl of tbe Karkhoda 
Khar were mortgaged for Rs. 250, on condition that the debt was to bear 
interest at 18 per cent, per annum, and that the rents and profits should be 
applied towards payment of the interest and principal. Tnis deed 
necessitates an account of the rents and profits on the one side, and of tbe 
principal, interest and charges on the other. 


Plaintiff in his appeal has taken several objections to this account ; 
but a preliminary objection must be noticed, preliminary, though it was 
only raised at the close of the arguments, and that is, that by the ruling in 
Shri Ganesk Dharnidhar Maharajdeo v. Keshavrao GoviTid Kalgavkar (1), 
applying the rule of damdupat the mortgagee is entitled to have interest 
added to the principal at the rate stipulated in the mortgage-deed, and to 
appropriate the rents and profits received by him in or towards satisfaction 
of such interest; but that after such appropriation, if the amount of interest 
now due and payable on foot of the mortgage exceeds the amount of the 
principal, the decree on that part of the claim must be limited to double 
such principal amount. 

In the present case, by the mortgage-bond of 1766 (A D. 1844). the 
mortgagee in possession was to makeup an account of the interest at the 
end of every twelve months, and was to pay the Government assessment 
from the produce, and the mortgagor was to be charged interest on 
the money spent by the mortgagee on repairs and on a sepoy at Rs. 3 a 
month, which salary was to be debited to the account, the balance of 
profits, after paying assessment, repairs and peon’s salary as above, being 
taken towards the principal and interest. The account taken on those 
terms was to be signed by the mortgagor every year. 

Applying tbe ruling just quoted, if the mortgagee is entitled to have 
interest added to the principal (Rs, 250) at 18 per cent, (compound) and 
to appropriate the rents and profits received by him in or towards satis- 
faction of assessment and other expenses noted above, and the balance in 
or towards satisfaction of such interest and principal, the same interest 
being charged on all [725] unsatisfied arrears of assessment and interest, 
and if after such appropriation the amount of interest now due exceeds the 
amount of principal, and if the interest now awardable by the decree must 
be limited to double the original principal, then it is evident that the 
account found by the Subordinate Judge must be materially amended. 

Mr. Apte objected to the application of the rule oi damdicpat, first, 
because, he contended, the rule, as shown by the texts (Stokes, pp. 110 
to 113) applies only to loans in general, and not to pledges, and secondly, 
because the ruling in Shri Ganesk v, Keshavrav was given without consider- 
ation cf a long course of decisions of this Court that the rule of damdupat 
does not apply to oases of running account between mortgagor and mortgagee. 


(1) 15 B. 625 (640, 641). 
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We are not inolined to agree with the Brat contention, for the "I'e has 
been continually applied to mortgage dehts, and a referenoe to the texts 
show that it is included in the section “ of pledges,” Thus the author o 
the Vvavahara Mayukha closes this section by quoting two texts of 
Brahaspatfand Yajnavalkya. Thus “ Brahaspati When land or o her 
rimtnoveable property] has been enjoyed, and more [than the 
debt] has accrued therefrom, than the principal and interest having been 
realized, the debtor shall obtain his pledge. Yajnavalkya : Whenever a 
debt under mortgage has become doubled by interest, then the pledge shall 
Snly be returned, whenever double the sum lent has been recei^d 

As to the other contention, it certainly does appear that the ruling of 
the Division Bench in Shri Ganesh v. Keshavrav conflicts with previous 
decisions of this Court. It is unnecessary to quote at length the many 
dLisions in which it is shown that the rule of damdupat does apply to^all 
oases in which the mortgagee has had no possession of the mort^a^ed 
property or in which being in possession ha takes the rents and profits in 
Ueu of the whole or part of the interest. In such cases no account is taken 
on both sides, and, therefore, the rule of damdupat apphes. But we are 

de&Ung with a casein 

case ib has been held the rule of damdupat is applicable 

[726] (1) By Westropp, C. J.. and West, J., in Narayan 

SaivajtW^ Westropp. C. J.. and Melvill. J.. in Bajaramv. Oopal (2). 

(3) By Westropp. 0. J.. and Kemball, J.. m Shankarabawa v. 

Babaji ^3h Nanabhai, JJ., in Balambhat v. Sitaramii). 

lo By Sargent, C. J., and Birdwood, J., in Rango v. Ralaji (5). 

It is noteworthy that the decisions in the cases marked above (1), 

(ci\ Kl ntirnorfe to be founded on the decision of Couch, U. J., and 

SIwton, J. in v. Mulchand (6). while the decision in the case 

T«ii.rkfld (3) is based on the decision in the case marked (1) which itself, 
remarked ^ on the case of Nathubai v. Mulchand On the 

other hand, it ia to be remarked that in the judgment m SAn Ganesh v. 
Ke^ra/the decision in v, Mulchand equally relied on. 

'Rut it is said, the ground of equity upon which the rule, laid down in 
that case is rested, does not justify a decree in favour of a mortgagee for 
more than double the amount actually advanced ; ib only prevents the rents 
crofits being deducted from the amount so doubled. So here, 
asauming that the rents and profits have paid off all charges on account 

nf aaseesmenb and other expenses, and all arrears of the same with 

interest, then the amount payable on foot of the account cannot exceed 

As against the five cases noted above, in which it was held that the 
rule of dayndupat was inapplicable, because they were cases of accounts on 
both sides, reference may be made to the case of Bapun v. Gangadhar (7J, 
in which the District Judge on the authority of the ruling in Nathubhat v. 
M-tilrhand held that the rule of damdupat was inapplicable to a case of 
running account, but on appeal to the High Court, Melvill and West. 3 J., 
said • *^Under the terms of the mortgage there was nothing to prevent the 
defendants from causing the mortgaged property to be applied to the liqui- 
dation of the debt whenever the amount of interest due became equal to 

■ ntSB. U. O, B. 88. <3) P. J. (1076). p. 32^ (8) P. J. (I88I), p. 291. 

(4) P. J. (IW8I, p. 819. (6) P. J. (1886), p. 76. (6) 6 B. H. C. B, A. 0. J. 196 

(7) P. 8. (1877). p. 181. 


1893 

MARCH 14 

Fdli* 

Bench. 

20 B, 721 
IF B.). 
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the amount of the principal. Under [?27] these circumstances we consider 
that there is no injustice in following the previous rulings of the Court 
which make the rule of damdupat applicable to such cases.” 

Such being the various rulings on this important point, we do not 
think it advisable to express an opinion on the merits of the contention 
raised before us. We, therefore, adjourn the hearing of this appeal till 
November, when the Chief Justice, Sir C. Sargent, will be sitting in this 
Court, and when, if be so directs, the question can be considered by a 
Bench of three Judges. 

The case was fixed for hearing before a Full Bench consisting of 

Sargent. C.J., and Candy and FuUon, JJ. 

Manekshah, J. Taieyarkhan, for the appellant (plaintiff). 

Daji Ahaji Khare, for the respondent (defendant). 

JUDGMENT. 

The judgment of the Full Bench was delivered by 

S ARGENT, C.J. — The leading case as to the application of the Hindu law 
of damdupat to mortgages is that of Nathubhai Fanachayid v. Mulchand 
Hirachand (1). SirB. Couch, in delivering the judgment of the Court, 
referred to several cases in which the question had arisen, and came 
to the conclusion that the law was applicable to mortgages “ where there 
is DO account on both sides and no charge for rents and profits, but that 
it would be inequitable that the interest should cease when it amounts to 
the same sum as the principal, if the rents and profits continue to be 
charged.” Alluding to the circumstances of the case before him where 
the mortgagee bad been in possession of a shop for several years, Sir 
E. Couch says : “ As the mortgagee is to be charged with rents and profits 
it would not be just to stop his interest, and, consequently, the rule of 
Hindu law cannot be applied.” The exception so enunciated to the 
application of the law of damdupat has, we cannot doubt, been always 
understood as excluding the law whenever an account had to be taken 
between the parties of interest on the one side and rents and profits on 
the other. This is clear from a series of cases beginning with Narayan v, 
Satvaji (2), where Sir Michael Westropp, referring to the remarks of Sir 
B. Couch in the above case, treats that case as deciding that the law is 
applicable to mortgages “ if there was only an account to be taken of 
principal and interest due on the [728] mortgage and no account of rents 
and profits on the other side.” In Eajaram v. Gopal (3), Westropp, G.J., 
and Meivill, J » say, referring to the above decision of Sir B. Couob in 
Nathubhai Pa7iac^and v. Mulchand Hirachand (l), that the rule of 
damdupat would have been applicable if the mortgagee bad not been 
accountable for rents, and the decree passed by the Court shows that the 
application of the rule was treated as quite independent of the result of 
the account. Theeases — Narayan v. Satvaji(2), Balambhat v. Sitaram (4). 
Eango v. Balaji (5) — are further illustrations of the application of the 
exception so understood to the Hindu law of damdupat. It is true that in 
the case of Bapuji v. Gangadhar (6) the law of damdupat was applied in 
the case of a running account, but the Court (the members of which had all 
taken part in the decisions above cited) relied in that case on a particular 
term in the mortgage which the Court considered would prevent any 
injustice in applying the rule and did not dispute the correctness of the 


(1) 5 B.H.C.R. A.C.J. 196. (2) 9 B. H C. R. 83. 13) P. J. (1876)., p. 229. 
(4) P.J. (1883), p. 312. (5) P.J. (1886), p. 76. (6) P.J. (1877). p. 131*, 
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previous rulings. In Shri Ganesh Dhxrnidhur v. Ecshaorav il) the Court 
for the first time treated the application of the rule enunoiated in the case 
otNathubhai Panachand v. Mulckand Rirachand (2) as depending on the 
state of the account when taken — holding that the equity upon which it was 
grounded did not justify its application, if after the rents and profits received 
by the mortgagee were appropriated to the interest there was a balance of 
interest still due exceeding the principal, and that the decreeon that part 
of the claim must be limited to doable the principal amount We think 
that this distinction cannot be reconciled with the judgment in the case of 
Nathubhai Panachand v. Mulckand Hirachand (2), as it has been uni- 
formlv understood and acted upon since 1869, and that the long coarse 
of decisions requires us to hold that the exclusion of the law of damdupat 
in the case of mortgages depends on there being an account current 
between the parties and not upon the state of the account. 

(The Full Bench having decided the point of damdupat, the case was 

sent back bo the Division Bench for decision on the merits.) 


1895 

March 14. 

Full 

Bench. 

20 B. 721 
(F.B.). 


20 B 729. 

[729] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Banade. 

Vaidkhan Koshankhan Sabguro and others {Original PlainUffs)^ 
Anmllants v. Sakhya BIN DaJI Gogawala {Original Defendant), 

Bespondent.* [8fch July, 1695.] 

vh^ti Act (Bombau Act I of 18B0). si. 16. 17 (3)-£nfrp in the survey settlement of tcer' s 
record — Finality of — Land Revenue Code (Bomtay Act V of 1879), 5. 108 Khot 

Thai — Malcia, 

The eettlement officer's record fixing the amount of rent payable to a khot in 
reBoeot of Unda in the kboti village, though prepared in the form of the state- 
ment DubliBhed at p. iJ84 of the “General Rules of the Revenue Department.” 
edition of 1893. and labelled “Bot-khat,” cannot be treated either as a survey 
recieter under 8. 108 of the Land Revenue Code {Bombay Act V of 1879) or a 
settlement register as it is called in s. 16 of Bombay (Act I of 1880) : it is one of 
the ** other records ” prepared under s. 17 of the Utter Act- 

Second appeal from the decision of Bao Bahadur K. B. l^arathc, 
^’irsb Class Subordinate Judge, A. P., of Ratnagiri, in appeal No. 647 

of 1889 

The plaintiffs as managing khota of the village of Dbamni sued to 
recover thal (rent in kind] of certain khoti lands in the village standing 
in the defendant’s name. 

Defendant {inter alia) contended that the special survey settlement 
officer having decided that the lands in dispute were chargeable with 
makta (fixed rent in cash), plaintiff was not entitled to recover tkal. 

The Subordinate Judge held, on tbe authority of Gopal v, Sakhojirao 
(4)» that the decision of the survey officer was conclusive under s, 17 of 

* Second Appeal; No. 601 of 1893. 

(11 15 B. 635. (31 B.H C.R. A.O.J. 196. 

(3) Beokioo 17 ol Bombay Act I of 1680 provides as follows Tbe other records 
prepared under the laid a. (16) shall speoify tbe nature and amount of rent payable to 
the kbot by each privileged oooopant aooording to the provisions of section 88. and any 
entry in any ceoord duly made under this Motion shall be oonolosive and final evidence 
of the liability thereby — *• 

(4) 19 B. 188. 
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theKhofci Act (Bombay Act I of 1880). Ho, therefore, passed a decree 
awarding makta to the plaintiff. 

On appeal the District Judge confirnaed the decree of the Subordinate 
Judge. 

Plaintiffs thereunon preferred a second appeal to the High Court. 

[730] Ganesh Krishyia Deskmitkh for the appellant; — Tt?e present case- 
is not governed by the ruling in Gopal v. Sahhojirav (1). In this ease the 
record in which the entry relating to the rent is made is called hot-khat. 

It is not one of the *' other records " referred to in s. 17 of the Khoti Act 
(Bombay Act I of 1880). It is a survey register mentioned in s. 16. It 
is the same as the settlement register referred to in s. 108 of the Land 
Revenue Code (Bombay Act V of 1879). Consequently it is open to 
revision under s. 21 of the Khoti Act and has not the finality contemplat- 
ed by s. 17. No doubt the entries referred to in the case of Gopal v. 
Sakhojirav (1) were the same as the entry in the survey register in this case, 
and were treated as if they had been made under s. 17 of the Khoti 
Act. Bub the entry is nob duly made under s. 17, whereas it ought to- 
have been made in another record, so as to come under that section. 
Unless the entry is made as required by s. 33, it is nob final and conclusive' 
under s 17. 

Rayjidai V. Desai, for G, M. Tripathi^ for the respondent. — Section 
108 of the Land Revenue Code (Bombay Act V of 1879) contemplates 
the preparation, by the survey officer, (l) of a register called the 
settlement register,” and (2j of other records. The section lays down in 
clear language what the “settlement register” is to contain. It must 
set forth (a) the area and assessment of each survey number, and (6) the 
name of the registered occupant of such survey number. The nature and 
amount of rent are not among the items directed to be entered in the- 
“ settlement register.” Turning to the Khoti Act (Bombay Act I of 1880) 
it will he found that s. 16 deals with the first portion of the work directed 
by s. 108 of the Lvnd Revenue Code, viz.^ the preparation of the settle- 
ment register,” whilst s. 17 deals with the second portion. An entry in 
such “ records ” is conclusive and final. The entry in the present case is- 
an entry of this kind, and is, therefore, conclusive — Gopal v. Sakhojirav (1). 

JUDGMENT. 

Jardine, J. — The record exhibit 7 in this case is what is called 
“ statement “ at p. 584 of the “General Rules of the Revenue Depart- 
ment, ” a form of 17 columns (Ed. of 1893.) Because it [73 1] is label- 
led "Bot'khat” Mr. Deshmukh contends that it must be treated as 
the “ survey register” of s. 108 of the Land Revenue Code, Bombay Act 
V of 1879, or the “ settlement register ” as it is called in s. 16 of 
Bombay Act I of 1880. On examining the contents of exhibit 7, we find it 
contains more than the items of record specified in the above two sections! 
and that the additional items recorded are such as s. 17 of Bombay Act I 
of 1880 makes provision for. It appears, therefore, to come within the 
words “ other records prepared under the said section ; ” and to be a record 
to which the decision of this Court in Gopal v. Sakhojirav{l) applies. The 
items are precisely similar to those in the Ex. 18 referred to in that report. 
The report does not show what the designation of that record was. 

It is further argued, as a point not considered in that case, that the- 
words “other records” must mean separate documents ; and that the deci- 
sion would nob apply where the survey officer happened to record the 


(1) 18 B. 133. 
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addibional items of information in the sheet called "survey” or " settlement 
register.” It appears to us that it would be begging the question to hold 
that the statement of 17 columns is a part of the register. The informa- 
tion it gives is special under s. 17 : the document thus appears to be one 
of the " other records.” It cannot reasonably be said that the survey 
officer who puts on record the special matter has failed in his duty under 
s. 108 of Bombay Act V of 1879, or s. 17 of Bombay Act I of 1880, if the 

"other records ” be compiles are compiled as additional columns of the 
register or as a separate statement or schedule appended thereto. We are, 
therefore, unable in any way to distinguish the present from the reported 
case. We, therefore, confirm the decree with costs. 

Decree confirmed. 


1895 

July 8. 

Appel- 

late 

Civil. 

20 B. 729. 


20 B. 732. 

[732] APPELLATE CIVIL. 

Before Mr. Justice Jardiiic and Mr. Justice Ranadc. 


The Municipality op Sholapur {Original Plaintiffs)^ Appellants 
V . The Sholai’ltu Spinning and Weaving Company, Limited 
{Original Defendant), Respondent.* [llth July, 1895. 

Municipaliiy— District Municipal Act (Bom. Act Yl of 1873). s. U (1) — Bom. Act II 
of 1884, s. 57 (‘I) ^Liability to pay taxes— UalalkJtore tax — Water la.v— Notice — 
Notice to municipal commissioners — Burden of proof —Presumption— Indian Evi- 
dence Act (/ of 1872), 8. 114, ill. ie). 

A defeodanb wbo in answer to a claim for arrears of taxes by a Bombay 
District Municipality alleges that the taxes were illegal, 

(1) because no notice bad been given him under s. 57 (Bombay Act II of 1864) ; 

(2) because no notice bad been issued by the Municipality to the commissioners 

under s. 11 of Bombay Act Vl of 1673'; 

must prove the defence and in tbe absence of such proof the Court will presume 
that tbe Municipality has used tbe regular procedure, and that tbe common course 
of business has been followed in tbe particular oaecs. 


* Second Appeal No. 862 of 1893- 

(1) Section 11 of Bombay Act VI of 1673 provides as follows : — 

"Every Municipality shall bold four quarterly general meetings in every year, on 
or about January Ist, April lOtb, July l&t, and October let, at which the commis- 
sioners shall meet for tbe transaction of general business. The President, and iu 
Town Municipalities the Vice-President also, may, whenever he thinks fit, and sball, 
upon a written requisition signed by not less than one-fourtb of the whole body of 
oommiseioners, call a special general meeting. 

'* Seven clear days’ notice of a quarterly general meeting and three days’ clear 
notice of a special general meeting, specifying the time and piece of such intended 
meeting, and the business to bo transacted thereat, shall be oircul tted to tbe Gommis- 
sioners, and posted up at tbe Municipal Ofiice, or local kutebery, or other public place." 

(2) Section 57, cl. 1, provides: — "It sball be lawful, after notice given to the 
occupier or occupiers of any building or Uod, or to the occupiers generally within the 
Municipal District or any recognized division thereof, for tbe Municipality to perform 
by their agents the duties usually performed by sweepers with regard to such building, 
land, district, or diviaion, and to make suitable provision accordingly. 

" Clause 3. — When tbe Municipality shall have made such provision, the occupier, 
or tbe several oocopiers of tbe building or land so served, or all the several occupiers of 
baildtngs or lands situated within tbe district or division regarding which such notice 
may have been given, shall become liable to pay any xpecial cess which may be levied 
foraoob pneposes under the Buies oontempUted in s. 14 of this Act." 
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The liability to pay the bala'.kbore tax dors nob arise until alter notice has 

been given under 9 67 of the Act iBomtay Act II of 18f*4). 

[R., 19 A. 493 (496) ; 7 O.C. 51 (55).] 

Second appeal from the decision of Rao Bahadur N. G. Phadke, 
Joint First Class Subordinate Judj^e, A. P.. of Sholapur, in appeal No. 97 
of 1892. 

In 1891 the Municipality of Sholapur sued to recover from the 
Sholapur Spiooing and Weaving Cornpany, Limited, arrears C733J for the 
years 1888-89 and 1889-90 of haiaikhore and water cesses imposed iii the 
years 1878 and 1882 i esuectively. The defendant company pleaded [mter 
alia) that the cesses were illegal, as due notices and proclamations bad not 
been published according to law. 

The First Class Subordinate Judge at Sholapur dismissed the suit 
for the following reasons : — 

" The defendants contend that at the meetings, where resolutions were 
passed to levy the bbangi and water cesses, notices were not circulated to ail 
the commissioners as required by s. 11. To prove this material irregularity, 
they required the production of the circulars, and though time was granted 
again and again, they were not produced by the plaintiff?. The last time 
their secretary said that they were likely to be with the president (the 
Collector). Hence the defendants applied to him, but wore told that they 
were not with him (Ex. 41). Tliase papers have been unaccountably kept 
back, for no reason has been assigned for their non-production. There 
was not even an allegation of their loss. Under these circumstances, I 
am at liberty to presume that they have been intentionally kept back, and 
that the defendant’s contention is sound. Thus the imposition of the 
two cesses becomes illegal, for the Bombay High Coui*t has ruled under 
8. 11, that notices to all the commissioners are necessary {Joshi Kalidas 
V. The Dakar Toxan Municipality (1). 

^ rf % * ^ 

*' Next as regards the bbangi cess. It is also illegal. For it is not 
in dispute that the defendants have all along employed their own sweepers 
to remove thenightsoil from their buildings. 

“ If, therefore, tbe plaintiffs wished to levy any cess, they should 
under s. 57 of the Act have issued to the defendants a notice intimat- 
ing that the duties performed by their (defendants’) sweepers would be 
performed by their (plaintiffs’) agents, and after the service of such notice 
should have claimed a bbangi cess. But nothing of the kind was done. 
No notice was at all given. * * " 

This decree was confirmed, on appeal, by the Joint Subordinate 
Judge, A. P. His reasons were as follows : — 

“A Municipality is an institution which generally entertains a large 
establishment, and is bound to observe official decency. 

“ It is simply absurd to urge, in the case of a City Municipality like 
that of Sholapur, that circulars issued to the commissioners to give them 
intimation of tbe intended meetings, consist of simple chits or small pieces 
of paper. It is no doubt natural that these and like notices and circulars 
should be on the record of tbe Municipality. The lower Court has, under 
the above circumstances, very properly presumed against the plaintiffs and 
allowed the contention of the defendants. 


(1) 7 B. 399. 
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“The ruling of the High Court in Joshi Ealidas Seioakram v. The 
Ddkor Town Municipality cited as an authority by the lower Court for 
finding on the point of legality or otherwise of the imposts in suit, is 
beyond all doubt in point and holds good in the present case.” 

From this decision the Municipality preferred a second appeal to 
the High Court. 

[73*] Lozondes (with Rao Saheb Vasudev J. Kirlikar), for the appel- 
lants. — From the more fact that the notices issued by the Municipality 
ten or fourteen years ago could not be produced at the trial it is a wrong 
presunaption to make that no such notices were given of the ‘meetings at 
which the two cesses were imposed. In such cases the Court will act on 
the principle omnia esse rite acta. The burden lies on the defendants to 
prove the informality or irregularity on which they rely. Defendants 
have not discharged this burden. Nobody comes forward and says that 
notices were not circulated. In the absence of such evidence the pre- 
sumption ought to be in favour of a public body like the Municipality — 
Evidence Act, s. 114, illus. (c). 

Even supposing that any informality did occur in convening such 
meetings, it would be cured by s. 27, cl. 17, of Bombay Act II of 1884, sec- 
tion 2 of that Act provides that it should be read with tlie principal Act, 
Bombay Act VI of 1873. The amending Act is, therefore, retrospective. 
As to the necessity of issuing notice under s. 57 of the amending Act, it is 
in evidence that the Municipality did give the defendants a notice as 
reguired by law (see Ex. A). There is no statutable or prescribed form for 
notice. 

]\Jac 2 )hcrsou (with him Narayan Ganesh Chandavarkar), for rospond- 
enta. — The plaintills were to prove service of uotico on defendants. 
Exhibit A is a general notice about levying the tax under s. 21. None has 
been given under s. 57, though the company havo employed their own 
sweepers for a long time. Suction 27, cl. 17, of Act II of 1884 is not 
retrospective. The ozius was on the plaintilf Municipality to prove beyond 
all doubt that their proceedings were regular and according to law. No 
question of presumption arises in this case. 

JUDGMENT. 

JabdiVje, j. — The most important issue determined by Rao Bahadur 
N. G Pbadke, Joint Subordinate Judge with appellate powers, was. whether 
the halalkhore tax imposed by the Municipality of Sholapur in 1878 and the 
water tax imposed in 1882 were illegal and invalid. He held that the 
decision of this Court in 1883 in Joshi Kalidas v. The Dakor Town Muni- 
cipality (1) was beyond all doubt in point, and that all the commissioners 
had not received notice of the meetings to consider whether these 
taxes should be imposed. It is unnecessary for our decision to determine 
whether s. 27, ol. 17, of Bombay Act II of 1884 is retrospective, as the 
oootest between the present parties is not as to whether there was mere 
informality in the not'oes to the commissioners under s. 11 of Bombay 
Act VI of 1873. The ouestion at issue is, whether the two taxes were 
imposed without any notice at all to some of the commissioners. In the 
Pakor case, it was admitted th&t this irregularity had occurred in the 
oonvening of the meeting. In the present case there is no such admission ; 

(1) 7 B. 899. 
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nor is thero any evideoce of such irregularity. The two Courts below have 
presumed this irregularity to exist merely because the municipal officers 
were unable to find and produce at the trial the circular or other 
record of intimation given to the persons who so long ago as 1877 
and 1882 were municipal commissioners. We are of opinion that in 
drawing this presumption, and acting upon it, the lower Courts have 
fallen into error of law. If the Sbolapur Spinning Company had any 
irregularity to allege, it should have done so by definite statement, 
eg.y that certain commissioners named had not received notice, and the 
burden of proving such a statement was on the company ; as in the absence 
of evidence or indication to the contrary the presumptions were that the 
Municipality had used the regular procedure, and that the common course 
of business had been followed in the particular cases. We must hold, 
therefore, that the two taxes were legally imposed. 

The other question argued was, whether in the absence of the notice 
to the occupiers under s. 57 of the Act of 1881. whereby the Municipality 
lets them know that it intends to perform by its agents the duties usually 
performed by sweepers, the company is liable to pay the balalkbore tax. 
The language of the section is clear that the liability does not arise until 
after the notice. On this point we agree with the Courts below. 

We, therefore, declare that the Municipality is entitled to the sum 
levied as water tax and not entitled to that levied as balalkbore tax. 


The decree to be in accordance, 
throughout. 


Each party to pay his own costs 

Decree amended. 


# 
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20 B. 736. 1895 

[736] APPELLATE CIVIL. Au^lfi. 

Before Mr. Justice Jardine and Mr. Justice Banade. Appel- 

LATE 

Shrimant Sagajirao Khanderav Naik Nimbalkar {Original Civil. 

Plainti^), Appellant v. S. Smith, Vakil (Original Defendant), Res- 

pondent.* [12th and 15th August, 1895.] 20 B. 736. 


Civil Procedure Code (Act XIV of 1882), ss. 102, 103, 157 and 169 — Court Fees Act 
(V/1 0 / 1870). s. l.cl. 4 (c) (1), sch. II, art. 17. cl. (iw) (2)— Courts* Act 
Bom. Act (XIV of 1869), s. 26 (3)— Suits’ 7a/uaBon AcM ^11“ o/ 1887). s. 8 (4)~ 
Limitation Act tXV of J877), ss. 5, 5A and 14 — Suit for a declaration that a decree ^ 
obtained by defendant against plaintiff was null and void — Valuation for the purposes 
of Court fees and jur\sdiclion — Decree fer declaration without consequential relief — 
Adjourned hearing-’ Dismissal of suit for non-appearance of plaintiff or his pleader 
— Appeal^ Jurisdiction — Delay in presenting appeal— Discretionary power of Court 
to excuse delay. 

A suit in whioh the only prayer is to have a decree set aside as null and void is 
a suit for a declaratory decree without consequential relief ; and art. 17, ol. 3, 
aod not a 7, cl. 4 of the Court Pees Act Vll of 1670, is applicable to it. 

£737] Section 5A of the Limitation Act (XV of 1677) is, like s> 14, a mandatory 
seotion, but does not exolude the discretionary power of the Court, under s. 5, to 
excuse delay in presenting an appeal. ^ 

An order dismissing a suit at an adjourned hearing for non-appear^oe of the 
plaintiS and his pleader is an order under s. 167 and its consequential a. 102, 
and not under s. 158, of the Civil Procedure Code (Act XIV of 1882), and is 
appealable. 

rOisB.. Bind. Gas 233; N.P., 34 M. 97 = (1910) M.W.N, 213 = 20 M.L J. 535 = 8 M. 
L.T. 60; 2L.B,R. 266; F.. 30 C. 788(790) = 34 0. 236 = 6 C.L.J. 260; 32 M. 

241 = 5 led. Cas. 23 = 19 M L J. 760 = 7 M.L. T. 369; 9 Ind. Cas. 673 = 1 P-B. 
1911 = 47 P.L.R. 3911 = 23 P.W.R. 1911; Rel., 6 Ind. Cas. 851 =3 8.L.R. 208; 

R.. 5 O.C. 294 (297) ; 121 P.R. 1907 = 61 P.W.R. 1907 ; 23 T.L.R. 263; D., 6 
O.LJ. 427 = 11 C.W.N. 706.] 


” Appeal No. 9 of 1895. 

(1) Seotion 7, ol. iv (c) of the Court Pees Act (VII of 1870) : — 

7. Computation of fees payable in certain suits . — The amount of fee payable under 
this Act in the suits next hereinafter mentioned shall be computed as follows : — 

I. • • • 

II. • • • 

III. 


IV. In suits 

4a) • 

(&) • 

(c) For a declaratory decree and consequential rsft>/.— To obtain a 
declaratory decree or order, where consequential relief is prayed. 

According to the amount at which relief sought is valued in the plaint or memo* 
randum of appeal. 

(3) Article 17, cl. (iii), sch. II of the Court Fees Act (VII of 1870) : — 

17. Plaint or memorandum of appeal in each of the following suits • 


1 . 


II. * * • 

HI. To obtain a declaratory decree where no consequential relief is prayed 

Ten rupees, (proper fee). 

Beotion 26 of the Civil Courts' Aot (Bom. Act XIV of 1869) 

26. In all suits decided by a Subordinate Judge of the First Glass in the ezeroise 
of bis ordinary and special original jurisdiction, of which the amount or value of the 
subject matter exceeds 6.000 rupees, the appeal from bis decision shall be direct to the 
High Coort. 

(4) Section 8 of the Snits’ Valuation Aot (VII of 1887) : — 

8. Where in suits other than thc^ referred to in the Court Fees Aot, 1870, s. 7, 
paragraphs V, VI, IX. aod paragraph X, ol. (d), Court fees are payable ad vaforsm 
under the Court Fees Aot, 1670, the value ae determinable for the oompatation of Court 
leee and the value for the purposee of jurisdiotion shall he the same. 


1061 


20 Bom. 738 Indian decisions, new series [Yol. 

1895 Appeal from the decision of Rao Bahadur N. N. Nanavati, Firsfc 

Aug. 15. Class Subordinate Judge of Poona. 

Tbe iilaintiff sued for a declaration that a decree for Rs. 7,287-11-4 
Appel- Q^tained against him by the defendant in a former suit in the Court of the 
LATE Yu'st Class Subordinate Judge of Poona was null and void. For purposes 
Civil, of Court fees payable on a plaint tor a declaratory decree under the Court 
— Fees Act tVII of 1870), sch. II, art. 17, cl. (iii), the plaintiff paid a 

20 B. 736. Coy^-t-fce stamp oi Rs. 10 on the plaint, which, if the ad-valorem scale of 

7^ per cent, be applied to it, would give Rs. 130 as the computed value 
of the claim. 

On the application of the defendant during the pendency of the suit, 
the Court fixed the 23rd February, 1894, for the bearing and for the 

examination of the plaintiff and one of his witnesses in Court. On the 
day appointed, the plaintiff’s pleader sent an iotimatioo to the Court that 
be was unwell. The hearing was thereupon adjourned till the 27th 
February. On that day the case was postponed by consent of pleaders of 
both parties till the 7lh March, on the understanding that the adjournment 
was to be final. On the 7th March the plaintiff's pleader sent a fresh note 
stating his inability to attend the Court on account of his illness, and the 
plaintiff also did not appear in Court, he too being then ill, as he subse- 
quently informed the Court. 

The Judge (Rao Bahadur Chunilal) dismissed the suit for default of 
plaintiff’s appearance. The order of dismissal was recorded in the following 
terms : — 

“ Neither the plaintiff nor his pleaders are present. The defendant and 
bis pleaders are present. When the case was put before the Court on the 
27th February, it was distinctly told to the plaintiff’s pleader that no 
adjournment would be granted, and yet the pleaders and the plaintiff are 
absent. The plaintiff had himself to be present to-day to give evidence. 
The plaintiff had two pleaders. One of them * intimates that he is 
ill. The other pleader is nob present. Suit dismissed for non-appearance 
of the plaintiff or his pleader. Defendant’s costs on plaintiff.” 

[738] On the 9th April, 1894, the plaintiff applied for the restoration 
of the suit to the file, but the then Judge on the 27bb June, 1894, rejected 
the application. The following is an extract from his judgment: — 

“ Exhibit 15 is the copy of the order of dismissal passed. The order 
does nob state under what section of the Civil Procedure Code it was 
passed. I must, therefore, apply the section which is applicable. 

"This application purports to have been made under ss. 167 and 103 
of the Civil Procedure Code (Act XTV of 1882) and the applicant wants 
the suit to be restored to file. I think these sections are nob applicable 
here. The section applicable is 158 * * - , Thera can be no doubt 
that it (suit) was dismissed under s. 158. When an order is passed under 
s. 158, the matter cannot be revised by such an application as the present 
one ■' * . I think that the order of dismissal passed on the 7bh 

March. 1894, by Rao Bahadur Chunilal must be held to be a decree (I.L.E.i 
16 Bom. 23).” 

On 23rd August, 1894, the plaintiff applied to the High Court under 
its extraordinary jurisdiction, and obtained a rule nisi calling on the 
defendant to show cause why the order passed by the Judge should not be 
set aside and the suit restored to the file. The rule was argued’ before 
Sargent, O.J., and Fulton, J., who discharged it on the 15th January, 1895, 
holding that the Judge’s order of dismissal was passed under s. 103 and 
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not under 3 . 158, and was, therefore, under s. 588 of the Civil Procedure 
Code (Act XIV of 1882), appealable. 

The plaintiff then applied under s. 5 of the Limitation Act {XV of 1877) 
for admission of the appeal notwithstanding the delay. The delay having 
been excused by Fulton, J., subject to any objection that might be taken by 
the defendant at the bearing, the appeal came up for admission before 
Parsons, J., who dismissed it on the ground that an appeal ought to have 
been preferred against the decree passed under s. 158 of the Civil Procedure 
Code. The plaintiff presented an appeal from that order of dismissal under 
the Amended Letters Patent, 1865 (24 and 25 Viet., chap. 104), and the 
Court (Sargent, C. J.. and Bayley. J.) reversing the order passed by 
Parsons, J.. admitted the appeal and directed notice thereof to be issued 
to the defendant. 

At the bearing the respondent raised a preHminary objection that the 
High Court had no jurisdiction to entertain the appeal. 

[739] Mahadf-o S. Chnubal, for the re>pondeat (defendant).™The 
amount of the decree which we obtained against the plaintiff in the 
former suit was more than Ks. 5,000. Hence the claim was cognizable 
by the Court of the First Class Subordinate Judge at Poona and an 
appeal against his decree lay direct bo the Higli Court. But in the 
present suit the plaintiff, though he seeks to have a declaration that the 
decree is null and void, has valued the relief which ho claims at 130 
only. When a claim is for an -imounb which is less than Rs. 5.000. 
an appeal does nob lie direct to the High Court according to a. 26 of 
the Civil Courts' Act (XIV of 1869). In such cases the appeal lies to 
the Disbvicb Conit — Gulabsinaji v. Lakshmansinm (1); Bai Varu7ida 
LaJcshmi v. BaiManegavri (2) ; Sangapav. Shwbasava {o) : Baji Balvani 
V. Raghunath Vitthal (4). The High Court has, therefore, no jurisciction to 
entertain the present anoeal. See also s. 8 of the Suits Valuation Act (VII 
of 1887;, 8. 39 of the Specific Relief Act (I of 1877J. The plaint asks prac- 
tically for cancellation of the decree, and the cancellation itself is oinse- 
quential relief, which the plain’ iff has in thepresenf; case valued at Rs. 130. 
It has been held that when a plaintiff asks for a declaration with respect to 
a document, the suit relates to a substant ial relief— v. Thakoor 
Singh (5) ; Tacoordeen v. ISfawah Syed Ali TIosein Khan (G) ; and Narain 
Putter v. Aya Putter i,7), „ / t • 

Vicaji (with (iangaram B. Rele), for the apcellant (plaintiff).— 
Rs. 130 is distinctly stated in the plaint to be a mere computed value of the 
claim at 7i per cent, payable on the ad valorem scale on plaints generally ; 
but Rs. 7,005 is the amount which strictly determines in this case the 
pecuniary jurisdiction of the Court. All that we seek bo obtain 
is a purely declaratory decree, or a decree without consequential 
relief of any kind, and hence we have paid a Court*fee stamp of Rs. 30 on 
the plaint. Article 17, cl. iii, soh. II, of the Court Fees Act has laid down 
that sum as a fixed Court fee for plaints or appeals in all such suits. 
[740] In reality, therefore, our claim is to have the decree declared void; 
and the amount of it being more than Rs. 5,000, the appeal lies direct 
to this Court. 

[jARDtNB, J., referred to a. 8 of the Saits’ Valuation Act.] 

We submit that that section is not applicable to the present case, but 
60 oases in which the appeal lies to the District Court. It relates to oases 


1899 

AUG. 15. 

Appel- 

late 

Civil. 

20 B 736, 


(1) 18 B. 100. 

(5) 16 W.B. 431. 


(31 10 B. 207. (8) P.J. (1889), p. 98. (4) P.J. (1876), p. 142. 

(6) 31 W.R. 340. (7) 7 M.H.C.B. 372. 
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in which the Oourfc-fes is to be paid ad valorem according to the Court 
Fees Act. whilo for cises like the present the Court Fees Act has laid 
down the fixed fee of ten rupees. 

The cases cited for the respondent are not in point, as some of them 
are in respect of suits for accouuts or other consequential relief. The 
other C1S9S relate simply to the plaintiff’s status by adoption, and are 
clearly distinguishable from the present case. 

Section 39 of the Specific Relief Act applies to instruments other 
than decrees. Counsel also cited s. 42 of the Specific Relief Act ; Daniell’s 
Chancery Practice, pages 817, 818 ; Nibnony Mookhopadhya - 7 . Aimunissa 
Bibee (1) ; The Earl of Ban don v. Benry Becher (2); Dhuronidhur Sen v. 
The Agra Bank (3j ; Flower v. Lloyd (4). 

[Jardine, J., I’eferred to Patch v. Ward (5).] 

Mahadeo B. Ghaubal,\n reply. — Even if the prayer be merely to avoid 
the decree, the Court will still have to take some sort of action in the 
matter, and any such act would itself be a consequential relief. A mere 
declaration would give no relief by itself. The Court would have to cancel 
the decree — Seton on Judgncents, p. 148. In the present case the property 
of the defendant was actually attached under the decree, and, therefore, a 
suit for a mere declaration without consequential relief cannot lie. 

Cur. adv. vult. 


1895, August 12. Jardine, J. — The plaintiff valued the relief he 
sought at Rs. 130. Under Act XIV of 1869, s. 26, the present appeal 
would lie to the District Court, and nob to the [741] High Court, unless 
the value or amount of the subject-matter exceeds Rs. 5,000. The 
plaintiff has computed the Court fees on the amount of Rs. 130. 

It is conceded that if s. 8 of Act VII of 1887 applies, the appeal 
lies to the District Court. Section 8 applies to suits under s. 7, cl. 4 (c), 
of the Court Fees’ Act, 1870, to obtain a declaratory decree or order 
where consequential relief is prayed. The contention of the appellant 
is that DO consequential relief is prayed; and so the suit is one described 
in art. 17, cl. 3, of the sch, II. To such a suit s. 8 of Act VII of 
1887 does not apply. 

Although tlie plaint recites that the plaintiff has come to know of 
the existence of the decree in the course of proceedings against him in 
execution, the only prayer is that the decree may be declared null and 
void. The suit thus differs from the second suit supposed in Monohar 
V. Bawa Ramcharandas (6) and from Gulabsingji v. Lahshmansingji (7) 
and Ram Prasad V. Sukh Dai (8), suits about accounts where consequential 
relief was claimed in the plaint. 

It was mooted that in the present case the relief asked for was the 
cancelling of a fraudulent decree, and that this was consequential relief. 
But iu KaramKhanv. Daryai Singh (9) a Full Bench held the contrary, 
even though cancelling of a deed was prayed for. Sankara v. Vijaya (10) 
is also based on the view that consequential relief is not prayed for in 
a suit like the present. The last case is opposed to Narain v, AyaiW) 
which is in accordance with the interpretation of the Privy Council 
decision in Tacoordeen v. Nawab Syed Ali Eosein Khan (12) stated by 


(1) 12 C. 156. (2) 3 Cl. & P. 479. 

(4) 10 Oh. Div. 327, (328). (5) L R. 3 Ch, 203. 

(7) 18 B. IQO. (8) 2 A. 720. 

(10) 7 M. 134. (11) 7 M.H.O. R. 372. 


(3) 5 0. 66. 

(6) 2 B. 219. 

(9) 5 A. 331. 

(12) 21 W.R. 340. 
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Couch, G.J.. in Joy Narain v. Grhh GMnidar (1) that “where a 
plaioti^ asks to have a deed or will set aside, tbei'e is a prayer for 
substantial relief." This view is stated as to the particular suit in 
Ahmed V. Thomas (2), where, however, there was a general prayer. The 
Allahabad Full Bench in Karam Khan v.Daryat Sinqh notice that the 
[742] Privy Council judgment was passed before s, 39 of the Specific 
Belief Act was passed. In Ahmed v. Thomas the question was nob about 
any deed or decree, but the suit was to have it declared that the property 
attached bv a creditor belonged not to the judgment-debtor, but to the 
plaintiff. The Judges there differ from Dhondo v. (3), which 

follows Parvati v. Kisan Singh (4). and not GanprJgir v. Ga7ipatgir{5l 
Parvati v. Kisan Shigh is based on Dayachand v, Hemchand (6), a Full 
Bench case. These cases, however, deal more with the effect of the 
proviso in s. 42 of the Specific Relief Act. and with the mode of interpreting 
a fiscal enactment, than with the point befox’e us. 

Having reviewed the decisions we would observe that some of them 
are based upon ascertained facts, the learned Judges being in a position 
to say what the real claim was. In the present ease the Court knows 
nothing except what the plaint says. The suit is analogous to one under 
s. 39 of the Specific Relief Act (I of 1877) merely to have the decree 
adjudged void; leaving it to the Subordinate Judge to do wbafc he likes 
with his decree if he so adjudges it void. The Court has nob such knowledge 
of the facts as to enable it at this stage to say whether there is a case 
to which the proviso in s. 42 of the Act applies or whether the case is 
like Ganpatgir v. Ganpatgir or the cases about rescission of deeds. There 
have been case.s like Patch v. Ward{^), where the bill was filed to set 
aside a deed of foreclosure and also to redeem the mortgage, or where other 
relief may have been prayed, for the lelief may bo very various. It may 
be that a mere declaration will effect all that the ylainliff wants ; and that 
this will lead to the execution-proceedings against him being dropped. 
The Court cannot assume that he is out of possession. 

We hold, therefore, that the case is not one coming within the words 
of 8. 7. cl. 4 (c). 

The appeal then came on for further hearing. 

Mahadeo B. Chaubal.—V^e contend that the appeal is time-barred- 
The application for the restoration of the suit to the file was rejected on 
the 27th June, 1894. The usual time to file an [743] appeal under the 
High Court rules is nicety days. Therefore the time to file the appeal 
expired somewhere in September or October, 1894, after deducting the 
time spent in obtaining copies. But the appeal was presented on the 16th 
January, 1895. It is. therefore, time-barred. It may be contended that 
under the provisions of the Limitation Act the time spent in the matter of 
the application under the extraordinary jurisdiction should also be deducted 
in computing the period of limitation. But s. 5-A of the Limitation Act 
extends the time only when the appellant or applicant is misled by any 
order or practice or judgment of the High Court of the presidency, pro- 
vince or district. In the present case the order which misled the plaintiff 
was the order of the First Class Subordinate Judge and not of the High 
Court. Therefore, under s. 6-A the time cannot be extended. The section 
is mandatory. 


(1) 23 W.R. 438. (2) 13 0. 168. (3) 9 B. 20. (4) P.J. (1881), p. 121 

(6) 3 B. 280. (6) 4 B. 616. (7) L. R. 8 Cb, D. 203. 
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Vicaji (with GauQdtci'in B. Rslc ). — If the intorpretatioti sought to be 
put OD s. 5- A of the Limitation Act was correct, then rt would become 
almost inoperative. That section must be read with s. 5 in order to give 
effect to the intention wliicti the Act contemplates — Balwant v. Gumani (l). 

We submit that we have been prejudiced by the oi'der of the Judge 
refusing to consider our application on the merits. If the application had 
been entertained, we would have shown sufficient grounds for the restora- 
tion of the suit to the file. 

JUDGMENT. 

1895, A7icf2ist 15. Jardine, J. — Section 5-A is mandatory like s. 14. 
But it does not exclude the discretionary power of the Court under s. 5. 
We adopt the reasoning of the learned Judges in Baiwant v. Gumdni (1). 
The facts of the present are also on all fours with those in that case. We 
think the delay was rightly excused. 

We are in accord with tho Bench — Sargent, O.J., and Bayley, J., 
— who decided the appeal No. 12 of 1895, under the Letters Patent, that 
the order of the 7th March, 1894, which purports to dismiss the suit for 
non-appearance, was an order made under s. 157. The case had been 
adjourned till the 7th March, 1894, at the motion of the plaintiff and with 
the consent of tho defendant, [744] in order that the plaintiff should tender 
some evidence. If he had pub in any appearance in person or by pleader, 
his default in producing the evidence might have been a reason for a 
decision under s. 158. Bub as he did not appear, we think the most 
appropriate section to which the order must be referred is s. 157, and its 
consequential s. 102. The Court below is. therefore, wrong in treating the 
order as made under s. 158 and in refusing to consider on its merits the 
application made by the plaintiff under s. 103. 

We, therefore, set aside the order of the Subordinate Judge of the 
First Glass, and direct him to hear the application. The respondent to 
pay the costs of this appeal. 

Order set aside. 


20 B. 744. 

APPELLATE CIVIL. 

Before the Honourable Chief Justice Farran and Mr. Justice Parsons. 

Ghatqrbhai Karsan and others, Managers of the shop op 

KaRSANNag.II {Original PJaintiffs), Appellnnis u. HaRBHAM.II 
Harisangji (Original Defendant) Respondent.^' [19th August, 1895.] 

Mortgage— Suit by mortgagfc on mortgnge — Interest allowed at 7nortgage rate up to 
decree — Transfer of Property Act llVof 18S2), 55. 86 and 8S. 

In a suit by a mortgagee to recover the money due on his mortgage, the 
plaintiff is entitled to interest at tbe rate specified in the mortgage-deed up to 
date of decree, and a Civil Court has no discretion to refuse to award such 
interest, 

[R., 22 B. 107 (109).] 

Appeal from the decision of Rao Bahadur Lalshankar Umiashankar, 

First Class Subordinate Judge of Ahmedabad. 


• Appeal No. 71 of 1894. 
(1) 5 A. 591. 
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The plaintiffs sued to recover the amount due on a mortgage executed 
by the defendant on the 23rd July, 1683. 

The Subordinate Judge passed a decree for the plaintitl for 
Bs. 10,223, but allowed interest only up to the date of filing the suit. 

The plaintiffs appealed. 

Govardhanram M. Tripathi, for the aprellants (plaintiffs). — We are 
entitled to interest at tbe mortgage rate up to the date [743] of the 
decree — Transfer of Property Act (IV of 1882), ss. 86 and 88 ; Surya 
Narayan Sinoh v. Jogendra Natain Roy (1) ; Bikramjit Tetoari v. Durga 
Dyal Tetuari (2). 

There was no appearance for the respondent (defendant). 


1895 

AUG. 19. 

Appel- 

late 

Civil. 

20 B. 794. 


JUDGMENT. 

FabRAN, C. J. — The general rule is that a plaintiff is entitled to 
interest in accordance with tbe terms of the mortgage bond up to date of 
decree, and that a Civil Court has not a discretion vested in it to refuse 
to award such interest. That rule appears to be recognized in the 
Transfer of Property Act, ss. 86 and 88. Wa must, therefore, vary tbe 
decree of tbe lower Court by directing interest to be awarded up to date 
of decree. That will make the total sum payable Rs. 10,717-10-0, instead 
of Rs. 10,223-8*0, which was the sum awarded by the lower Court. The 
appellants must have their costs of appeal. The six months' time for 
payment will run from the date of this decree. 

Decree varied. 


20 B. 745. 

APPELLATE CIVIL. 

Before Mr. Juatice Parsom and Mr. Justice Candy. 


Motiram Raghunath, i>?:ceased, by hishetbs and sons GULAB: 
CHAnD and others [Plaintiffs and Decree-holders) v. BhiVRAJ 
VALAD KheV'RAJ [Defendant and Judgment-debtor).* 

[15th August, 1895.) 


Civil Pfoetdurt Cede [Act XlV of s. ^m-VQcation^Bcmay---Dov^ on which 

the office is open-OfUceday-Payment of purchase-vioney for property hovghl at 

Court-saU’ 

The time during which a Court is closed for the vacation is not a holiday 
within the meaning of s. 807 <3) of the C.vil Procedure Code fAct XIV of 188«J) 

Days on which the office is open and the purchase money for property brought 
at a Court sale could have been paid are office days. 


CR. 2 Bom. L.R. 1901 (1904).] 

[ 748 ] Reference by Bao Sabeb V. D. Joglekar, Subordinate 
Judge of Kade in the Abmednagar Uistriefc. under s. 617 oi tbe Civil 
Procedure Code (Act XIV of 1882). 


* Civil Reference No. 13 of 1895. 

(1) 30 0. 860 (866.) , i. 1 . 1 , 1 , 

<81 Biotiop 807 ^Tbe fall amount of purchase-money shall be paid by tbe purchaser 
befon the Court olosai ou the fifteenth day after the sale of the property, exclusive 
of raoh day ;or if the fifteenth day be a Sunday or other holiday, then on the first office 

day after the fifteenth day. 


1067 



1895 

AUQ. i5. 

Appel- 

late 

OlVlL, 
20 B. 74S. 


20 Bom. 747 Indian decisions, new series [YoL 

The reference was made in the following terms : — 

“ Certain immoveable property was set up for sale in darkhast No. 386 
of 1894, One Ratanchand valad Javanmal Marwadi purchased it on 
19th April, 1895, for Rs. 107 and paid duly a deposit of Rs. 26-12-0 as 
required by s. 306 of the Coda of Civil Procedure. The full amount of 
tbe purcbaso-money was paid on 3rd June, 1895, instead of on the fifteenth 
day after the date of the sale as required by s. 307. The Courts in the 
district were closed for annual vacation from 23rd April to 2nd June, 
botl) days inclusive. The purchaser contends that the Court was closed 
when the money became payable, and so be paid on the first day when 
the Court was opened. 

Now the question to be determined in the case is whether the annual 
vacation to the Court can be considered as a holiday under s. 307 of 
the Code of Civil Procedure.” 

The opinion of the Judge was in the negative. 

OPINION. 

Parsons, J. — We agree with the Subordinate Judge that the time 
during which a Court is closed for the vacation is nob a holiday within 
the meaning of s. 307, Code of Civil Procedure. Days on which the 
office is open and tbe purcbase-money could have been paid are office 
days. 

Order accordingly. 


20 B. 747. 

[747] APPELLATE CIVIL. 

Before Mr. Justice Parso7is and Mr. Justice Gandy. 


Bhau bin Bali Patil {Original Plaintiff), Appellant v. Haei bin 

VlTHU, DECEASED, BY HIS SON AND HEIR NARAYAN {Original 

Defendant), Besponde7it.'^ f20th August, 1895.] 

Land Revenue. Code {Bom. Act V of 1879), ss. 81 and 153 (1) — Defatiliin paying assessment 
— Paym(7it of assessment by another-- Order of Collector transferring lands \nto name 
of person paying assessment — Forfeiture— Subsequent suit by defaulter to recover 
tJie land— Jurisdiction of Civil Court— Act X of 1876, ss. 4 (c) and 5 (6), 

An order made by a Collector removing A.’s lands from bis khata and trans- 
ferring them to B.’d bbata, on tbe ground that A. bad allowed tbe assessment 
thereof to fall into arrears and that B. bad paid tbe assessment, does not by 
itself amount to forfeiture of A.’s interest in the lands. 


* Second Appeal No, 225 of 1894. 

(1) 81. If it shall appear to tbe Collector that a registered occupant has failed to 
pay land revenue, and has thus incurred forfeiture with a view to injure or defraud his 
co-occupanta or other persons interested in the continuation of the occupancy, or that a 
sale of tbe occupancy will operate unfairly to the prejudice of such oo occupants or 
other persons, it shall be lawful for him, instead of selling the occupancy, to forfeit only 
the said registered occupant’s interest in the same and substitute the name of any such 
co-occupant or other person as registered occupant thereof in the revenue records, on 
his payment of all sums due on account of the land revenue for the occupancy \ and 
such person so becoming the registered occup.ant shall have tbe rights and remedies 
with respect to all other persons in occupation provided for by s. 86. 

163. The Colleotor may declare tbe occupancy or alienated bolding in respect of 
which an arrear of land revenue is due, to be forfeited to Government, and sell or other- 
wise dispose of the same under the provisions of ss, 66 and 67» and credit the proceeds, 
if any, to the defaulter's accounts. 
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A suit by A. to recover such land Irom B. being simply a suit between private 

parties for the purpose of establishing a private right, e. 4(c) of Act X of 1876 

does not bar the jurisdiction of the Civil Court. 

[R., 24 B. 34 (36, 37).] 

Second appeal from the decision of T. Hamilton, District Judge 
of Sbolapur, reversing the decree of Hio Bahadur K. N. Kher, First Class 
Subordinate Judge. 

The plaintiff sued iu the year 1891 to recover from the defendant 
certain lands, alleging that they formed pirt of his patelhi vatan, and that 
in 1882-83, while he was a minor, the defendant had wrongfully taken 
possession of them, as the plaintltf’s mother vvas unable to cultivate them 
and pay the assessment, and that the defendant had ever since remained in 
wrongful possession. 

The defendant allege! that the assessment of the lands having 
fallen into arrear, the Gollecboi* sold them by auction ; that [743] his 
(the defendant’s) father paid the arrears of assessment, and the Collector 
in 1876-77 had made over the lands to him as owner, and that he had ever 
since then been in possession. He contended that the claim was barred 
by limitation. 

The Subordinate Judge found that the lands had not been purchased 
by the defendant at a revenue sale as alleged by him, that the assess- 
ment of the lands having fallen into arrears in 1881-82, the defendant agreed 
to pay it and the lands were transferred to his name ; that as there was 
no declaration by the Collector as required by s. 163 of the Land Revenue 
Code (Bom. Act V of 1879), there was no forfeiture of the lands to 
Government, and that the plaintiff consequently had not lost his rights 
unless time-barred. He held that the claim was within time, the suit 
being within twelve years of the defendant’s adverse possession. He. 

therefore, allowed the claim. 

On appeal by the defendant, the Judge reversed the decree, hold- 
ing that the Collector must have taken action under s. 81 of the Land 
Revenue Code, and that the transfer of the land to the defendant s name 
was proof that the Collector had forfeited the lands. 

The plaintiff preferred a second appeal. 

Gangaram B. BeU, for the appellant (plaintiff).- Section 80 of the 
Land Revenue Code is applicable to the case. Section 81 is not applicable. 
It refers to injury to other co-occupants. There is neither allegation nor 
evidence of any such injury in the case. Further s. 81 contemplates 
forfeiture, and there is no evidence of forfeiture. Mere transfer of the 
kbata to the defendant’s name cannot operate as forfeiture, because 
forfeiture must precede all other proceedings— Dasfearatfta v. Nyahal- 

chamd (1). 

Mahadeo B, Ohauhal, for the respondent (defendant). —Section 4 (c) 
of the Bevenae Juriediotion Act (X of 1876) is s bar to the present snit. 
Civil Courts are debarred from exercising jurisdiction in matters relating 
to the realization of land revenue. 

[Pabsonb, J.— But the present suit is not one for the realization of 
land revenne. It is a suit between private persons to [749] recover 
possession of lands. Therefore, s. 4 (c) of the Revenue Jurisdiction Act is 

not apidioable.] 
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(1) 16 n. 134 (186). 
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JUDGMENT. 

Candy, J. -Tho plaiotitt Bhau bin Baii stated in his plaint that 
during his minoritiy in 1882*83 the deceased defendant Hari had wrongfully 
taken possession of his lands, portion of Vt\Q i)atQlki inam land, his mother 
being at that time unable to cultivate them and pay the jttdi. 

Defendant, Ilari’s son, replied that as the iitdi was in arrear, the 
lands were sold by auction in 1876*77, and Ilari purchased and took 
possession of tbo same. Both parties overstated their case. Defendant, 
called as a witness by nlaintiff, admitted that the lands were never sold by 
the revenue authorities. Plaintitl'. called as a witness by defendant, 
admitted that the lands bad been taken over by Hari, who paid the judi 
which was in arrear. 

Extracts from the revenue records, which were put in evidence in the 
Subordinate Court and in the District Court on appeal, show that this took 
place in 1882. No section of tlic Lind Revenue Code was apparently 
quoted in tbo orders then given, but it was simply directed that as Bhau 
had not paid the judi, but the Bhauband Hari was willing to pay the 
same, there was no objection to transfer the khata to Hari’s name. 

The Subordinate Judge held that as there was no declaration by the 
Collector, as required by s. 153 of the Land Revenue [750] Code, of the 
forfeiture of the lands to Government, there was no forfeiture — Dasharatka 
V. Nyahalchand (1) — and thus plaintiff’s suit being brought within twelve 
years from the commencement of Hari’s possession the claim was not 
tim6*barred. 

The District Judge held, in appeal, that the Collector must have taken 
action under s. 81 of the Land Revenue Code, and that in that case the 
rights of the defaulter were extinguished, and so Hari became owner of 
the lands in 1882. 

Plaintiff has now made a second appeal to this Court, urging that 
there was no forfeiture or extinguishment of his rights in 1882. 

Mr. Chaubal for respondent has raised the preliminary objection that 
the jurisdiction of the Civil Court is barred under s. 4 (c) of Act X of 1876, 
which provides that no Civil Court shall exercise jurisdiction as to 
“ claims connccbod with or arising out of any proceedings for the reali- 
zation of land revenue or the rendering of assistance by Government or any 
officer duly authorized in chat behalf, to superior holders or occupants for 
the recovery of their dues from inferior holders or tenants ; claims to set 
aside on account of irregularity, mistake or any other ground except fraud, 
sales for arrears of land revenue.” 


Next we contend that the plaintiff is nob entitled to succeed, because 
his case was that wa had wrongfully dispossessed him, bub no wrongful 
dispossession is proved. The Judge found that we gob possession, because 
the Collacbor gave it to lu. Thecass of the plaintiff has. therefore, failed. 

Section 80 of the Land Ravenua Code is nob applicable, because it 
does not empower the Collector to transfer the lands. The Collector must 
have acted under ss. 56 and 57 of the Lnnd Revenue Code. We submit 
that s. 81 is applicable, because it provides for the substitution of the name 
of any other co-occupanb. The defendant is a co-occupant with the plaint- 
iff. The Judge has found that he is a bhanhand of the plaintiff. The 
plaintiff' ought to have sought redress under s. 214 (c) of the Land Revenue 
Code. 


(1) 16 B. 134 (136), 
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We are of opinion that fchis objection is nob good. This is simply a 
suit between private parties for the purpose of establishing a private right 
(s. 5 (b) of Act X of 1876). As will be presenMy shown, do proceedings 
were taken for the reali;5ation of the land revenue. Farther, it is evident 
that no proceedings could have been taken by the Collector under s. 81 of 
the Land E-evenua Code, for that section is part of chap. VI of the Land 
Revenue Code, which breals “ of the occupation of unaiienated lands and 
the rights of occupants ” {viz., holders of unalienated land). The land in 
suit in 1882 was pateiki inam paying judi to Government, that is, the 
rights of Government to payment o( the rent or land-revenue were trans- 
ferred partially bo the ownership of the wataudar. Section 81 relates to 
“ registered occupants ” and “ occupancies ” which do not include holders 
of alienated lands. It is thus clear that the Collector [731] could not 
have taken action under s. 81 of the Land Revenue Coda ; and it is 
unnecessary to determine the question whether action taken under that 
section entirely extinguishes the rights of the previous registered occupant 

Section 56 relates to arrears of land revenue due on account of land 
by any land-holder, failure in payment of which shall make the occupancy 
or alienated holding liable to forfeiture, whereupon the Collector may levy 
all sums in arrear by sale of the occuDancy or alienated holding free from 
all incumbrances or may ot herwise dispose of such occupancy or alienated 
bolding under rules or orders under s. 214, and by s. 57 in the ev^nt of 
such forfeiture the Collector can take immediate possession of the land 
and dispose of the same by placing it in the possession of the purchaser, 
or other person entitled to bold it. In the present case there is nothing 
to show that the Collector declared any forfeiture or took possession of 
the land. All that appoar.s is that the plaintiff's mother and guardian 
failed to pay judi or cultivate the land. Mari thereupon took posses- 
sion and paid the arrears of judi. The Collector directed that there 
was no objection to take judi from Hari and enter the land in Hari's 
khata. If it were necessary to detormiDo the section or sections of the 
Land Revenue Code (Bombay Act V of 1871)) under which the Collector 
must be taken to have acted, then a reference might be made to s. 137, 
which provides that land revenue may be recovered from the co-sharer of 
alienated land, and to s. 37 which empowers the Colleci>or to dispose of 
lands subject to the rights of individuals legally subsisting. It is not clear 
under which (if any) of the rules under sa. 56 and 214 the action of the 
revenue authorities may bo said to have been taken. These rules are 
Nos. 58 — 64, pp. 30 to 33, in the General Rules of the Revenue Depart- 
ment. Rule 59 relates to forfeited alienated holdings, and provides that the 
Collector shall cause the land comprised in any forfeited alienated bolding 
to be entered in the records as unoccupied unaiienated land, and may 
dispose of it in accordance with the rules and orders in force relating to 
land of that description. It is evident, from the facts in this case, that 
no action was taken under that rule. It is not pretended that the land 
was entered in the records as [782] unoccupied unaiienated land. All that 
was apparently done was to take the arrear of land revenue from a 
oo-sbarer (bhauband) of tho holder, and to enter the lands in the khata of 
the said co-sharer. Wo o^n hnd no authority for holding that in such a 
case the previous holder's rights are extinguished. 

We, therefore, reverse tho decree of the District Judge and restore that 
of the Subordinate Judge, but vary it to this extent that plaintifif is bound 
in equity before be can recover possession to repay defendant the Ra. 12 
which Hari paid for judi on the laud. Parties to bear their own costs in 
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the Subordinate Court. All the rest of the costs to be borne by defendant. 

Parsons, J. — I concur. Tbe evidence on the record does not show 
under what provision of law the revenue authorities professed to act when 
they transferred the land bo the defendant's name in 1832, neither does it 
show that the land or the plaintiff’s interest in it was ever forfeited. Had 
there been a suggestion that any evidence was forthcoming to prove a 
forfeiture, I should have been inclined to remand the case, seeing that no 
issues were framed by the District Judge. Tbe defendant, however, was 
allowed to produce evidence in the lower appellate Court, and I presume 
that he produced all that was available. Whether the revenue authorities 
acted under s. 81 of the Bombay Land Bevenue Code, as the District 
Judge thinks they did, or whether, as is more probable, they did what 
they thought just and right in the circumstances of the case so that the 
land should not be entirely last to the plaintiff, tbe result is the same ; the 
plaintiff's interest in the laud has never been forfeited, and, therefore, still 
subsists. The defendant, in my opinion, holds a somewhat analogous 
position to that of a sharer who has redeemed a mortgage and thus obtained 
possession. See Bamchandra v. Sacfas/itu(l) ; Faki Abas v. Faki 
Nurudini^). On repaying the money the defendant has paid for him, 
tbe plaintiff can, I think, be allowed to recover tbe possession of what is 
still his own land. 

Decree reversed. 


20 B. 753. 

% 

[753] APPELLATE CIVIL. 

Before the Honourable Chief Justice Farran and Mr. Justice Parsons, 


Govind Valad Lakshman Lohab {Original Plaintiff). Appellant v. 
ViTHAL Valad Dada Sutar and another {Original Defendants), 

Bespoyidents.* [26th August, 1895.] 

Second appeal —Finding of fact— Finding of loner Court based on misconception of 
evidence— Practice— Procedure— Suit for possession — Issues to be raised. 

The finding on an issue of a lower appellate Court which is based on a misoon- 
oeptioD of what the evidence is, cannot be accepted in second appeal as a legal 
finding on it. 

In a suit to recover possession based on a deed of sale, 

Held, that the Oourt should have raised issues as to ownership and possession, 
as even if the sale-deed were not proved, the plaintifi might have been able to 
substantiate a title independently of it- 

[R., 13 Ind. Gas. 629 ; 4 N.L.R. 20 (25) ; D., 4 O.L.J. 198 (202).] 

Second Appeal from the decision of A. H. Unwin, District Judge of 
Nasik. 

Tbe plaintiff sued to recover possession of a piece of ground alleging 
that it was his ancestral property, having been purchased by his father 
from one Malbari Narayan Kulkarni under a deed of sale in the year 1856, 
and that the defendants took wrongful possession thereof in August, 1891. 

The defendants denied that the land was the plaintiff’s, and pleaded 
that in tbe year 1891 the nlaintift’ had sued the first defendant for posses* 
sion in the Court of the Mamlatdar of Malegaon, and that the Mamlatdar 

• Sec oud Appeal No. 83 of 1894. 

(1) 11 B. 422 (424). (2) 16 B. 191. 
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bad dismissed the suit and allowed the first defeodaot to remaio in 
possession. 

One of the reasoos assigned by the Mamlatdar for dismissing the 
plaintiff’s claim was that the deed of sale to his father being unstamped 
was inadmissible in evidence. 

At the hearing of the present suit the Subordinate Judge sent for the 
proceedings before the Mamlatdar and found that the deed of sale (£jS. 34) 
set up by the plaintiff did not neod to be stamped ; that it was satisfactorily 
proved by witnesses ; and that the plaintiff’s exclusive title to the land 
was established. He, therefore, allowed the plaintiff’s claim. 

On appeal by the defendants the Judge reversed the decree. The 
following is an extract from his judgment : — 

[7341 “ Has the document (Ex. 34) been rightly held proved ? 

“ I find in the negative. 

'* The plaint was filed on the 12th February, 1892, but is wholly 
silent abput this or any other muniment of title. The document was not 
produced in Court till the 1st June following, and never before does it 
appear to have seen the light of day in any Court, or to have been inspect- 
ed by any public functionary. After some personal experience of ancient 
records, I do not hesitate to say that this document is a clumsy, impudent 
forgery.” 

The plairjtiff preferred a second appeal. 

Shamrao Vithal, for the appellant (plaintiff). — The finding of the 
lower Court on the issue raised cannot be accepted. The Judge has fallen 
into an error in supposing that the sale-deed was first produced by us in 
June. 1892. It was produced by us in the possessory suit before the 
Mamlatdar, who refused to allow it in evidence, because it was hot 
stamped. In his judgment the Judge has remarked that the deed bad 
never seen the light. This is wrong. Witness No. 22 has attested the 
deed. The vendor’s nephew was examined and he proved the vendor’s 
signature. The Judge has misconceived the evidence in the case, and a 
finding based on a misconception of evidence cannot be accepted as a 

legal finding. 

Dajt A. Khare, for the respondents (defendants). — The Judge has 
found the deed to be a clumsy forgery. This is a finding of fact. It does 
not appear from the sale-deed that it was produced before the Mamlatdar, 
We are in possession, and before the plaintiff can eject us, he must prove 
his title, which according to the finding of the Judge he has failed to do. 

JUDGMENT. 

FabRAN, O.J. — The Judge raised only one issue and decided the 
appeal upon it. His finding on the issue is objected to on the ground 
that be is wrong in saying that the deed of sale relied on by the plaintiff 
had never seen the light of day in any Court before the Ist of June, 1892, 
and that no living being speaks for it. The objection seems well-founded, 
because the Subordinate Judge says that the deed was produced before 
the Mamlatdar in 1891, and we find that a witness (Ex. 22) swears to 
execution of the deed by Malhar and to his haying attested it. This mis- 
aODoeptioD of the evidence prevents our accepting the Judge’s finding as a 
legal finding on the issue raised. 

[766] We think also that the Judge should have raised issues as to 
the ownership and possession both of the plaintiff’s vendor and the 
plaintiff, since even if the deed were not proved, the plaintiff might 
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be able to substantiate a title indapendeobly oi it, and, on the other band, 
if the deed were proved, it would not necessarily establish the title either 
of his vendor or of hincself. 

We reverse the decree and remand the appeal for a fresh decision 
on the merits. Costs to be costs in the cause. 

Decree reversed and case sent hack. 


0 B. 753. 


20 B. 755. 

APPELLATE CIVIL. 

Before the Honourable Chief Justice Farran and Mr. Justice Parsons, 

SlNDH\ ShRI Gakpatsingji Himatsingji (Original Defendant), 
Appellant v. Abraham alias Vajir Mahomed Akoji [Original 
Plaintiff), Respondent.* [2Dd September, 1895.] • 

Contract Act {IX o/ 187-2), ss. 2 Id), 25 —Services rendered during the defendant* s minor- 
Uy at his sire and continued at lus request after his majority — Agreement to 
compensate for services — Consideration— Annuity, 

Services rendered at the desire of the minor expressed during bis minority and 
continued at the same request after his majority form a good consideration for a 
subsequent express promise by him in favour of the person who rendered the 
services. By s. 2 fd) of the Contract Act, services already rendered at the desire 
of the promisor are placed on the same footing with such setvice.s to be rendered, 
and constitute a good consideration for a definite agreement. 

Cases where a person without the knowledge of the promisor or otherwise 
than at his request does the latter some service and the promisor undertakes to 
compensate him for it, are covered by s. 25 of the Contract Act (IX of 1872) in 
them the promise does not need a consideration to support it. 

[F., 25 Ind. Cas. 726 = 27 M-L.J. 249 = 16 M.L.T. 194 = (19UJ M.W.N. 706 ; R.. 33 M. 
312 = 4 Ind. Gas. 383 = 19 M L J. 752 = 7 M.L.T. 233; 11 Ind. Cas. 321 = 31 
r.R, 1911 = 192 P.L R. 1911.] 

Second appeal from the decision of B. S. Tionis, Assistant Judge, 
F. P., of Surat at Broach, confirming the decree of Bao Saheb Karpurram 
M., Subordinate Judge of Jarabusar, 

The plaintiff sued to recover Bs. 625, being the amount of five years’ 
(1882 to 1886) arrears due on a deed, dated the 5bh June, 1875, by which 
the defendant agreed to pay him Bs. 125 per annum in consideration of 
•the services rendered bv him to the defendant in connection with a suit 
which the defendant had [ 736 ] filed against his father to establish his 
legitimacy, and in which he, the defendant, got a decree for maintenance. 
The litigation lasted in all for five years, and during its continuance the 
defendant attained bis majority. 

The following is the translation of a portion of the deed in suit : — 

“ Since the commencement of this dispute and up to its end, with 
great care and properly you (plaintiff) have rendered me much assistance 
by living with me (though) it is difiBculb for me to give (due) return for 
the assistance thus rendered by living beside me in times of such distress 
of mine ; yet in order that you may have recompense for your trouble, 
and that you may remember me forever (may have something to remem- 
ber me for), do I pass you this deed (to wit) when (it will please) God to 
make me the owner of the gadi of Sarod, i.e., when God will instal me in 


Second Appeal, No. 143 of 1894, 
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tbd gadi of Sirod from that year will I continue paying Hs. 125, in words 
one hundred and twenty-five, a year as long as there are your and nay 
issues (during the lifetime of my issues and yours)*” 

The defendant replied that the agreement was void on the ground of 
fraud, undue inilaence and misrepresentation ; that it was without con- 
sideration and opposed to public policy ; that the right to sue bad not yet 
acsrued, because his estate was in the hands of the talukdari settlement 
officer, and that the agreement was oppressive. 

The Subordinate Judge had at first dismissed the suit on the ground 
that it was premature, bscause the defendant’s estate was in the manage- 
ment of the talukdari settlement officer, but on remand on appeal he 
allowed the claim. 

On appeal by the defendant the District Judge confirmed the decree. 

The defendant preferred a second appeal. 

Inverarity (with Kalabhai L'llluhhai) appeared for the appellant 
(defendant). — We contend that the agreement is not binding on us. It 
has DO consideration. The document purports to have bean executed for 
past services which, we submit, do not form a valid consideration — Pollock 
on Contracts, pp. 168, 169. 

Motilai M. Miinshi appeared for the respondent (plaintiff). — Under 
the Contract Act past services form a good consideration — s, 2, cl. (i) of 
the Contract Act. Even supposing that past services do not form a good 
consideration, still our claim can be supported under s. 25 of the 
Contract Act. 
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JUDGMENT. 


[737] FarRAN, C.J. — The history of this case is fully set out in the 
judgments of the lower Courts, which have concurred in awarding the 
claim. The point argued before us for the appellant i? that there was 
no legal consideration for the agreement sued on. By it the defendant 
promises to give the plaintiff an allowance of Rs, 125 a year, because 
during the whole of the five years’ litigation, which went on between his 
father and himself, and in which bis legitimacy was questioned, plaintiff 
rendered him great assistance and remained with him in times of 
distress. It was thus distinctly an agreement to compensate for past 
services. These services were rendered to the defendant at first while he 
was a minor, and were subsequently continued after he had attained his 
majority. There is no finding by the lower Courts whether they were 
rendered at the desire of tbe defendant, but it is plain, from the judgment 
of the District Judge, that be was of opinion that it was not in- 
tended by the parties that the plaintiff’s services should be rendered 
gratuitously. They were intended to be recompensed, though the nature 
and extent of the proposed recompense were nob fixed until the agree- 
ment now sued on was executed by the defendant. Hence we have not 
to consider whether a past action upon request which tbe parties did nob 
intend to create a contractual jural relation between them is a consider- 
ation within tbe meaning of the Contract Act. It may be onen to 
question whether an act done at another’s desire, which is not intended by 
either party to create a contractual relation between them, such as joining 
a friend in a walk or on an excursion at his request, can be considered a 
oonsifier&tion for a binding promise. Mr. Anson thinks that it could not. 
** Unless” (he says) *'the request is virtually an offer of a promise, tbe 
preoisQ extent of which is hereafter to be ascertained, or is so clearly 
made in ooatemplation of a promise to cbe Tgiven «by the maker of .the 
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request that a subsequent promise may be regarded as part of the same 
transaction, the rule in Lampleigh v. Braithiuait has no application 
— Anson, Principles of tbe English Law of Contract, p. 89. But the 
point does not arise in this case. 

Mr. Inverarity, for the appellant, cited Pollock on Contracts, p. 169, 
(5th Ed.), as expressing the law founded upon decisions in the English 
Courts which ought to govern us in tbe present [758] case, but w© 
are unable to accept tbat contention. The Contract Act, though in the 
main founded on English case-law, does not follow, as pointed out by 
Mr. Cunningham in bis Work on the Act, the present English law on the 
subject of consideration. We must turn to the Act itself. If the services 
of the plaintiff were rendered at the desire of the defendant, expressed 
during the defendant’s infancy and continued at the same request after 
his majority, we do nob doubt that they form a good consideration for tbe 
defendant's subsequent express promise to pay the annuity secured by the 
agreement. Services at the desire of the promisor already rendered and 
such services to be rendered are placed in s. 2 id) upon the same footing. 
Either will constitute a good consideration for a definite agreement. If 
the services were rendered without the desire of the defendant (and it is, 
we think, difficult to conceive in tbe present case that they were rendered 
otherwise than at his express or implied request or desire) tbe case 
falls within s. 25 of the Act. The services will have been voluntarily 
rendered for the defendant. The section appears to cover cases where a 
person without the knowledge of the promisor or otherwise than at his 
request does the latter soma service and the promisor undertakes to re- 
compense him for it. In such cases tbe promise does not need a consider- 
ation to support it. A rather extreme application of the section will be 
found in Dhtraj Kuar v. Bikramajit Singh (1). 

Tbe other grounds taken in the memo, of appeal have not been- 
pressed upon us. 

We confirm the decree with costs. 

Decree confirmed. 


20 B. 759. 

[769] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice JRanade. 


Ambabai {Original Plaintiff)^ Appellant v. Bhatt bin Bajaram 
(Original Defendant), Respondent.* [2Dd September, 1895.] 

Landlord and tenant— Y early tenant— Notice to quit— Disclaimer of landlord*s title in- 
the course of pleadings— Transfer of Properly Act [IV of 1382), s$, lU [b) and 116— 
Not retrospective. 

The sections of the Transfer of Property Act (IV of 1882) relating to notice do 
not apply to suits instituted before that Act came into operation. Before that 
Act oame into operation a tenant other than a monthly tenant, holding over on 
tbe terms of his lease, was entitled to reasonable— that is to say, in the case ot 
lands and in the absence of usage or stipulation to the contrary— to six months*' 
notice to quit, 

Disclaimer of a landlord’s title after suit brought in the pleadings does not ot- 
itself determine tbe tenancy and render notice to quit unnecessary. , 

• Second Appeal, No. 66 of 1894. 

, • (1)3 A. 787. 
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Second appeal from the decision of W. H. Orowe, District Judge of 
Poona, in appeal No. 97 of 1893. 

In 1892 the plaintiff sued to eject the defendant from a house, 
allegiag that the house had belonged to her hu'sband’s brother Tribhovan 
Jotiram, and had been leased by him to defendant under two rent-notes 
dated 19hh May. 1867, and 28bh June, 1871, respectively; that after 
Tribhovan's death in 1882 defendant lorally agreed with the plaintiff to 
hold over the premises on the same terms as before, and to vacate the 
house on demand ; that the defendant refused to deliver up possession 
and pay rent from 19bh May, 1889. 

Defendant pleaded that the house belonged to him, and not to the 
plaintiff or Tribhovan ; that be had not executed the rent-notes referred to 
in the plaint, and bad not rented the premises from plaintiff or Tribhovan. 

The Court of first instance held that the house had belonged to 
Tribhovan; that plaintiff was the heir of Tribhovan ; that the defendant 
occupied the house first as Tribhovan’s tenant and after Tribhovan’s 
death as plaintiff's tenant; and that as be refused to pay rent or quit the 
premises, he was liable to be ejected. A decree was accordingly passed 
awarding possession of the bouse to [760] the plaintiff. On apneal, this 
decree was reversed by the District Judge for the following reasons ; — 

“ By 8. Ill, cl. (6), coupled with s. 116 of Act IV of 1882 a notice to 
quit is necessary to determine the tenancy. Section 116 describes the 
effect of holding over. It is contended that the objection was not raised 
in the lower Court nor in the memorandum of appeal ; bub that point has 
been decided in Vithu v. Dhondi{\), where it was held that it was open to 
defendant to bake the objection of want of proper notice even in second 
appeal. I find that in the absence of such notice no decree for ejectment 
can be passed.” 

Against this decision the plaintiff appealed to the High Court. 

Oanpai Sadashiv Rao, for appellaot. — Sections 111, cl. {b), and 116 
of the Transfer of Property Act (IV of 1882) have no application to the 
present case. The present suit was filed in 1892, t.e., before the Act came 
into force in this Presidency on the Ist January, 1893. Section 2 of the 
Act expressly declares that it does not affect any right or liability arising 
out of any legal relation constituted before the Act comes into force. The 
lower Court was. therefore, wrong in giving the Act a retrospective effect. 
Apart from the Act, the law is clear that a tenant who repudiates the 
title of bis landlord is not entitled to a notice to quit. The disclaimer of 
the landlord's title works a forfeiture of the tenancy, and renders a notice 
to quit unnecessary — Baba v. Vishoanath (2) ; Lalu, v. Dai Motan Bibi (3). 
In the present case there is an additional reason why a notice to quit is 
not necessary. It is found as a fact that defendant occupied the bouse as 
a tenant of Tribhovan. On Tribhovan’s death the tenancy became a 
tenanoy-at-will. The defendant was only a tenant on sufferance. He 
was, therefore, liable to be ejected at any time without any notice to quit 

Krnhnaji v. Antaji (4). The suit, therefore, is not bad for waub of 

ootioe to quit. 

Mahadev B. Ohaubal, for respondent. — The provisions of the Transfer 
of Property Act, relating to notice to quit, regulate procedure, and are, 
therefore, retrospective. They govern pending suits. Section 111 (6) of the 
Act is. therefore, applicable to the present case. As to the alleged disclaimer 
of the landlord’s title, [761] it is not shown to have occurred before the 

(1) 15 B. 407. (3) 8 B. 328. (8) 17 B. 631. (4) 18 B. 256. 
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institution of the suit. Tbe landlord’s title was repudiated for the first 
time in our written statement in the present suit. Such a disclaimer does 
not dispense with proof of a notice to quit — Vithu v. Dhoiidi (1) ; Abu Bakut 
V. Venkatramana ; Dodhu v. Madhavrao (3) ; Babay, Vishvanath (4) is 
practically overruled. 

JUDGMENT. 

Jardine, J. — The objection that notice to quit was necessary before 
suit, was taken on appeal in the District Court, and may be heard here— 
Dodhu V. Madhavrao (3) The right of a yearly tenant to a reasonable notice 
to quit is a substantial right (Cole on Ejectment, Chap, 3) just as the 
right to determine such a tenancy by notice is a necessary incident. The 
suit having begun before the Transfer of Property Act, 1882, came into 
force in this Presidency, it is unaffected thereby, as provided in s. 2, cl. 3. 
The disclaimer of the landlord's title made in the written statement would 
not operate by itself as a forfeiture so as to render notice to quit unneces- 
sary— V. Dho7idi (1); Dodhu v. Madhavrao (3). The Court confirms 
the decree with costs. 

Panade, J. — The first contention raised in this appeal has reference 
to the question whether the District Judge was in error in applying s. Ill, 
cl. (i), and s. 116 of the Transfer of Property Act to the present case. 

It was contended on appellant’s behalf that as the original suit in the 
Baramati Court was instituted in 1892, long befoie the notiheation extend- 
ing the Act to this Presidency wa.s issued in January, 1893. the provisions 
of that Act were not; applicable to the present case. Mr, Cbaubal, for the 
respondents, however, urged that the Transfer of Property Act in this 
connection only regulated procedure, and came into immediate operation. 
We are of opinion that this contention is not valid, and that the District 
Judge was in error in giving a retrospective operation to the provisions of 
Act IV of 1882 regarding notice. Section 2 ol the Act expressly provides 
that nothing herein contained shall be deemed to affect any right or liability 
arising out of a legal relationship [762] constituted before the Act came 
into force, which, in this Presidency, means before Ist January, 1893. 
Section 6 of the General Clauses Act I of 1868 also contains the 
same reservation The power to eject is a vested right whenever it is 
allowed by law cr valid usage, and cannot be said to be a mere matter 
of procedure, or a portion of adjective law [In the matter of the 
Petition of Raia^isi Kalianjt (5)). In Bengal, this point was expressly 
considered in reference to mortgage suits brought before Act IV of 
1882 came into force in that Presidency, and it was held that such 
suits could not he treated as being instituted under the provisions of 
the Act — Baij Nath Pershad v. Moheswari Pershad (6) and Mohabir 
Pershad v. Gtwgadhar Pershad (7). The point was decided similarly 
by the Allahabad High Court in Sitla Bakhsh v. Lalta Prasad (8). The 
Madras High Court took a similar view of ss. Ill and 112 of the Act in a 
case where a question of forfeiture for non-payment of rent arose on a lease 
of 1849 — Narayana v. Naroyana (9). Following these authorities we hold 
that s. Ill (6) and s. 116 did not apply to the present suit. 

This makes it necessary to inquire whether, under the law as it stood 
before 1st January, 1893, a notice to quit was necessary in the circum- 
stances of bis case. Plaintiff brought this suit, as heir of one Tribbovan^ 

(1) 15 B. 407. (2) 18 B i07. (3) 18 B. 110. 

14) 8 B. 229. (5) 2 B 148. (8> 14 C. 451. 

(7) 14 C. 699 (COt). (8) 8 A. 388. (9) 6 M. 327 (380). 
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to ejecti defendant from a house which was leased to defendant by 
Tribhovan in 1867 and 1871 under two rent-notes. The periods provided 
for in these leases expired long ago, and plaintid* contended that defend- 
ant continued in possession under an oral contract by which he agreed 
to vacate the house on demand, and meanwhile pay the old rent of Rs. lo 
per annum for 5 khans. Defendant denied the execution of the rent- 
notes, and also disowned the tenancy, aod claimed that be, and not 
Tribhovan, was owner of the bouse. The Court of first instance held that 
the rent-notes were proved, and that defendant was a tenant of the 
plaintiff holding over on the old terms. The question for consideration is 
thus whether, in this state of the pleadings, defendant was entitled to a 
notice before plaintiff [763] could bring the ejectment-suit against him. 
As the rent, according to plaintiff, was Es. 15 per anuuno. it is clear 
that the tenancy was not from month to month, in which latter case the 
Calcutta High Court hasheld that a month’s notice was reasonable notice — 
Nocoordass Mullick v. Jewroj Baboo fl). The case clearly falls within the 
principle of the rule laid down in Chaiuri Sing v. Makund hall (2), where 
it was held that there was no difference between the position of a ryot 
holding without a patta and that of one holding over after the term 
covered by a patta with the consent of the owner, and that such a tenant 
could nob be evicted without a reasonable notice to quit. What is a 
reasonable notice is always a question of fact dependent on custom and 
contract- Jagut Chunder Boy v. Bup Chand (3). but in the absence of 
an express stipulation or local usage bo the contrary, it has been 
held that six months’ notice is reasonable in the case of lands — Pandu- 
rang v. Yedneshwar (4). 

It is however, contended that as defendant in this case denied 
plaintiff's right, that disclaimer was sufficient by itself to terminate the 
tenancy, and no notice was necessary. This doctrine of disolaimer was at 
onetime carried very far. but the first case on the subject represented by 
the ruling in Baba v. Vishvanaih (5) was questioned in Purshotam v. 
Datiatraya (6) and expressly dissented from in Vitku v. Dhondi (7). This 
latter case was distinguished in a later ruling— Lafu v. Bai Motan Bibi (8), 
but the suit in this last case was brought by the purchaser of the tenant’s 
rights against the landlord, and it is not, therefore, much to the point 
here. The distinction between a disolaimer prior bo suit and a disclaimer 
in the tourse of pleadings, was first noticed in Vithuv. and was 

affirmed in Abu Bakar v. Venkatraniana (9) and Dodhu v. MadhavraoilO), 
On behalf of the appellant, some stress was laid upon the words ‘ permis- 
sive nossession” used in Krishnaji v. Antaji Ul), B.ud an inference was 
[764] drawn therefrom that defendant was only a tenant on sufferance. 

The word ‘ permissive’ used in that judgment appears to us only to be 

used to distinguish such possession from adverse possession, and it had 
reference chiefly to the question of limitation. The point about notice 
was not touched upon in that case. In the present case, plaintiff stated 
that the defendant bad orally agreed to vacate on demand, but there was 
no evidence given on this point. There was no disclaimer of plaintiff’s 
ownership prior to the institution of the suit, and the denial in the 
written atatemeot had not the effect of dispensing with the obligation of 


(t> IQ B.L.B. 963. 
(4) 6 B. 70. 

(7) 16 B. 407. 

(10) 16 B. 110. 


(31 7 0. 710. 
(6) 8 B. 338. 
(8) 17 B, 631. 
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giviDg veasonablG noticG. Xhs appsllanfc s suit was, tho^GtorG, rightly 
rejocted by the lower Court of appeal, though the ground assigned by it 
for dismissing the claim was plainly untenable. 

We accordingly dismiss the appeal and confirm the decree with costs 

on appellant. 

Decree confirmed. 


20 B. 764. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade. 


HarTBHAI GanDAEHAI {Original Plaintiff)^ Appell^ntv. ThE SECRETARY 
OF State for India in Council {Original Defendant), Respondent."^ 

[2od September, 1895.] 

Bombav Revenue Jurisdictioti Act IX of 1876). ss. Zand ll— Bar of jurisdictim— Forest 
officer not a revenue officer-^Forest Act, VII of 1878, s. 81. 

The bar of jurisdiction contained in s. 11 (D, of Act X of 1876 does not apply 
to cases in which a Collector moves under s. 81 of Act VII of 1878 to recover, at 
the request of a forest officer, the price of cut timber sold by .the latter under 
s. 81 of Act VII of 1878. 

Appeal from the decision of T. Hamilton, District Judge of Surat, 
in suit No. 1 of 1893. 

One Gulabkhan Ahmadkhan purchased certain wood cut in the 
Government forest of Nawapura in Kbandesh, but as he [769] failed to 
pay the money for it, the timber was resold by auction. The' Mamlatdar 
of Cbikhli called unon the plaintiff, as surety of Gulabkhan, to pay the 
deficiency, Rs. 1,368-1-6, arising out of the re-sale, and intimated to him 
that in default of payment his property would be attached. 

Plaintiff thereupon brought this suit against the Secretary of State for 
India in Council for a declaration that he was not liable to pay the amount 
of deficiency as demanded by the Mamlatdar and also for a perpetual 
injunction restraining the defendant from recovering the said amount. 

Among other defences it was pleaded that under s. 11 of the Bombay 
Revenue Jurisdiction Act (X of 1876) the suit could not lie, unless and 
until the plaintiff had exhausted bis remedy by appealing to the revenue 
authorities from the Mamlatdar’s order. 

The District Judge dismissed the suit on the following grounds: — 

“ Admittedly plaintiff has not made any appeal to the revenue 
authorities against the Mamlatdar’s order. His pleader, who has filed a 
written statement of his argument, contends that no appeal lies, as the 
money demanded was an item of forest revenue, not of land revenue, and 
was, therefore, to be levied under s. 81 of the Forest Act, and that the Act 
provides for no appeal against orders passed under that section. 


• Appeal, No. 169 of 1894. 

(1) Section 11. Bombay Reveoue Juriadictioo Act (X of 1876) ; — 

No Civil Court ehall entertain any euit against Government on account of any act 
or omission of any revenue officer unless the plaintiff first proves that, previously to 
bringing bis suit, be has presented all such appeals allowed by the law for the time 
being in force as, within the period of limitation allowed for bringing such suit, it 
was possible to present. 
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“ But the act of the Mamlatdar of Chikhli was the act of a revenue 
officer, whether it was legal or illegal and whether the arrear was ooe of 
forest revenue or of land revenue, and consequently the suit is barred by 
s. 11 of Act X of IbTb until plaintiff has exhausted the appeals provided 
by the Land Revenue Code against the acts of revenue officers/' 

Against this order of dismissal plaintiff appealed to the High Court. 

Ghivianlal Harilal Setalvad, for the appellant : — The plaintiff’s claim 
in this suit is not against the Collector, who is merely a ministerial officer 
in this respect, but against the forest officer who moved him to take steps 
against the plaintiff. The Mamlatdar, who was the forest officer concerned, 
is not a " revenue officer " as defined in s. 3 of Act X of 1876 or in 
the Land Revenue Code. The sum sought to be recovered as the price 
of timber is not “ land revenue” within the meaning of the said Acts. 
[766] The provisions as to appeal under the Bombay Land Revenue Code 
are inapplicable to the present case — Narayan v. Sakharavi (1) and 
Narayan v. Sakharam (2). 

Rao Saheb Vasudev J. Kirtikar, Government Pleader, for the respond- 
ent : — This suit is, on plaintiff's own showing, in respect of an order 
issued by the Mamlatdar calling on him to pay the deficiency arising out 
of a re-sale of certain timber which had been purchased by him at a public 
auction. Plaintiff’s liability was determined by forest officers under the 
Forest Act ; and forest officers being revenue officers, s. 11 of Act X of 1876 
would bar the claim. Forest administration is a branch of land-revenue 
administration ; it is so treated by Government; see Bombny Government 
Gazette of 86h September, 1892, p. 909, containing rules under the Forest 
Act VII of 1878, which under 8. 77 of that Act have the force of law. 
Forest officers are Assistant Collectors and subject to the control of the 
Revenue Commissioner. They are, therefore, revenue officers under the 
Bombay Land Revenue Code also, and their proceedings are subject to 
appeal under s. 203 of that Code. This section stands in the place of 
s. 9 of the Bombay Revenue Jurisdiction Act (X of 1876) which is 
repealed by it. The present suit being in respect of moneys claimable for 
timber belonging to Government forest, and the forest officers being 
employed to recover the moneys eo claimable, plaintiff ought to have 

first appealed from the decision of the forest officer. Section 11 of the 
Act is, therefore, a b^r to the present suit. , 

Again, the immediate cause of notion is the Mamlatdar s order; and 
the Mamlatdar is undoubtedly a revenue officer acting under the Land 
Revenue Code. In this view of the case, also, s. 11 would bar the present 

suit. 

JUDGMENT. 

JARDIKB, J.^ What the forest officer sold was out timber, which is not 

“ land" as that term is defined in s. 3 of Act X of 1876. Nor is the price 

thereof '* land revenue,” nor the officer who sold the timber a" revenue 
officer " within the definitions. The forest officer wishing to collect the 
price from tbe plaintiff moved the Collector to recover it. as s. 81 of Act 
C767] VII of lb78 allows this as if the debt *' were an arrear of land 
revenue. " In tbe opinion of tbe District Judge, the effect of s. 81 
designating the reveuue officers as those who may ooll'^ot debts due for 
timber, is to bring in the bar of jurisdiction contained in s. 11 of Act X 
of 1876. We are of opinion, in the absence of authority and looking 

(1) d ». A63. 13) 11 B. 619 (632). 
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afc the object of Act X of 1876 to hold the contrary, as the officer who 
uses the machinery by which Government revenue is collected is for the 
purposes of the Forest Act only like a persona designata : i( the 
machinery designated had been regulated by the Code of 
Criminal Procedure, the Judge or Magistrate or Police officer would not 
have come under i he bar of s. 11 ; and there is no reason for placing 
a Collector or bis subordinate the Mamlatdar in a different position. This 
view is supported by Birdwood, J.’s remarks in Narayan v. Sakhararn (1) 
and by West, J.’s comparison of the Collector to a bailiff or agent in the 
ease of the same oeiVDe, Narayon v. Sakkaram The fact that the 
officer passing an order is a Mamlatdar does not necessarily bar tbe 
jurisdiction of a Civil Court— Ganes/i v. Mehta VyankotromiS). The 
Court, thereiore, reverses the decree of tbe District Judge and remands 
the suit to his Court for trial. Costs of this appeal on respondent. 

Case remanded. 


2Q B. 767. 

ORIGINAL CIVIL. 

Before Mr. Justice Candy. 


Rampabtab Samrathrai and another {Plaintiffs) V. Foolibai 

AND Goolibai, {Defendants).''" [I3th and 14bb March, 1896] 

Fraclii-e— Jurisdiction- Cause of action arising out of jutisdiclion— Addihon o/ a defend- 
ant residi 7 itj owe of jurtsdiccton in a suit brought against othr defr-ndant un^r cl. 
12 of Letters Poitnt. Fresh le&ve to sws sucH newdffendanl nei essary — Hindu 

law— Minor— Liability ofminor for debt— Ancestral trade carried for benefit of minor 
by the minor* s natural guardian-^Minor bound by the acts of the guardian. 

[768] Where a defendant is added who does not reside within tbe jurisdiction 
of ibe High Court and against whom the cause of action has not arisen wholly 
within that jurisdiction, leave must be obtained under ol. 12 of the Letters 
patent, 1865, even if leave was obtained when the suit was originally filed. 

Under Hindu law where an ancestral trade descends upon a minor as tbe sole 
member of the family, and tbe arc<stral trade is carried on under tbe superin- 
tendence of the minor’s natural guardian, lor the benefit of herself (she having a 
claim for maintenance) and the said minor, the minor will be bound by all acts 
of tbe guardian necessarily incidental to or flowing out of the carrying on of the 

trade. 

[R., 26 B. 206 = 3 Bom. L.R. 738 ; 34 B. 72 = 11 Bom. L R. 256 = 2 Ind. Cas. 173 ] 

Suit to recover Rs. 53.383-4-9 alleged to be due to tbe plaintiff iu 
Bombay by the defendants’ firm of Balaram Punamchand at Sihore in tbe 
territory of Bhopal. 

The plaintiffs’ firm in Bombay bad acted as tbe commission agents or 
the firm of Balaram Punamchand of Sihore. That firm was a family 
firm of long standing at Sihore and bad formerly been carried on under tbe 
name of Obhotaroal Balaram. The last male owner was one Panameband, 
who died in 1943 (1886-87), leaving an iniant daughter named Goolibai 
(the second defendant. Subsequently to his death the firm was carried 
on by a munim under the directions (as tbe plaintiffs alleged) of his 
(Punamchand’s) mother Foolibai (defendant No. 1). The plaintiffs now 
sued for money due in respect of transactions since Punameband’s death, 

• Suit No. 76 of 1892. 

(1) 9 B. 462. (2) 11 B. 522. (3) 8 B. 188. 
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The suit in the first instance was brought against FooJibai alone, the 1896 
plaint alleging that she was the owner of the firm. In her written state- March 14. 
ment she denied that she was the owner or was responsible for any of the ^ _ 

firm’s transactions. She stated that the firm had belonged to her son 
Punamchand, who was then dead, and who bad left an infant daughter OIVIL. 

Goolibai, who was alive. , . ..v a /-« l u • 

Inconsequence of these allegations the plaintiff added Goohbai as a 

party defendant to the suit (seel.L B., 17 Bom.. 466) Leave under cl. 12 

of the Letters Patent, 1865, had been duly obtained when the plaint was 

originally filed, but no Iresh leave was got when Goohbai was added as a 

The case now came on for hearing against both the defendants 

[769] The issues raised for the first defendant (Foolibai) were who- 
tber she carried on business at Sihore, and whether she was liable to the 

"^^'‘’por^hlTsTcond defendant (Goolibai). the following issues (inter alia) 

^(jether this Court has jurisdiction to try this suit as against 

the second defendant? j u r •> 

(4) Whether the plaintiffs’ claim is not barred by limitation ? 

(S'' Whether the secood defendant was capable of being a debtor to 
in Tpqnecfe of the transaction in the plaint mentioned ? 

Soott (with Land, Advocate General) for Foolibai (defendant No. 1):— 

Foolfbai is clearly not liable lo the plaintiffs’ claim. She is not and never 
was the owner of the firm. As the widow of a former owner she is by 
Hindu law. only entitled to maintenance out of his property. So ar no 
A I U itii«rpflted in the firm, bub that does nob make her liable. 

Kt:d LTnry :f Partnership (5tb Ed.), pp. 110-112; Lukm^das v. 

(with Inverarity), for Goolibai (defendant No. 2):-A8 against 
this defendant, this Court has no jurisdiction to try this suit. Tbe whole 
cause of action did not arise in Bombay, and leave to sue under cl. 12 of 
the Letters Patent. 1865, was, therefore, necessary. That leave was. 

/irtuht- nhiained for the suit when first filed. But it was then a 
Tuib against the first defendant Foolibai only. The order 

r^isf 1892 T" was a n^w suit against her. (See s. 22 of Limitation 
Act (XV of 1877) Fresh le»V6 should have been obtained — Bamptirtab 

II.. I... 

item of the account was in 1889, and the suit as against us was not 

inafiKifced until the I3th August, 1892. 

Further the second defendant Goolibai is a minor and cannot be 
i: kio The ’firm is her property. Tbe munim was not her agent, for a 
^inn; cannot arVinfc an agent-s 183 of tbe Contract Act (IX of 1872). 
?brplaiDtiff8 dMlt with the firm [770] at their own risk. This is not a 
■■*'*1-. T«artnerabiD ‘ therefore, a. 247 of the Contract Act does not apply. 

on Partnership (6th Ed ) pj4 ; Addi. 

„“on Contract (9th Ed ), p. 379; Dilk v. EetghUy {3} ; Thornlon y. 
JlUngworih (4) ; Lovell v. Beauchamp (6). 


a) 6 B. 700. 

u) 3 B, and Or. 834 (886). 


(3) 16 B, 99. 


loss 


(8)3£*p. 460i 

(6) (1834) Ap. Oa. 607j (6L1) 
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Kirkpatrick (with M acphcr son) , for plaintiff ; — The English cases 
cited do nob apply. The hrm was a family firm. Nothing similar to a 
family firm under Hindu law exists in England. As to a minor’s liability 
in such a case, Tagore Law Lectures, 1884:, pp. 239-40 : y. 

Kittyamind (1) ; Samalbhai v. Someshvar (2) ; Demola v. Mohun (3) ; 
Ramlal v. Lakhmichand (4). No fresh leave under cl. 12 of the Letters 
Patent was necessary when the second defendant Goolibai was made 
a party. The suit was the same. It was a suit against the firm. 
Even for purposes of limitation, it would not, in such a case, be 
regarded as a new suit, notwithstanding s. 22 of the Limitation Act — 
Kasiurchand v. Sagarmal (5). There is no similar provision with regard 
to jurisdiction. As to limitation, the suit is not barred. This is 
a mutual account and one item is within time. But in any case s. 13 of 
the Limitation Act applies — Aiul Krislo v. Lyon (& Co. (6). We contend 
that the first defendant Foolibai is also liable. She has been acting as 
manager and trustee. 

JUDGMENT. 

Candy, J. — The facts of this case require to be stated with some 
precision. Suit No. 136 of 1889 in this Court (7) was filed on loth 
March. 1889. by Rampartab Samrathrai and Harbilas Rampartab, carrying 
on business in Bombay under the name of Rampartab Harbilas, by their 
munim Beniram Motiram (I will call these parties in future “ the plain- 
tiffs ”), against 1 , Premsukh Chandanmal of Indore, a minor, by his mother 
Mathubai ; 2, Ramlal of Sihore ; 3, Foolibai of Sibore, widow of Balaram 
Bhagmal ; 4, the above-named Mathubai of Indore, widow of Chandanmal. 
(All these defendants were stated to have carried on business until lately 
in partnership with Chhotamal at Icdore [771] under the name of 
Chandanmal Chhotamal, and at Sihore under the name of Chhotamal 
Balaram.) 5, Goolibai, infant daughter of Balaram Bhagmal, by her mother 
(should be grandmother) Foolibai ; she was added as a defendant in July, 

1889. 

The plaint recited that between the 22nd November, 1888, and 26th 
January 1889, the defendants from Sihore drew certain hundis upon 
plaintiffs in Bombay, which plaintiffs paid. Plaintiffs, therefore, sued to 
recover the amount of the said hundis. 

The first of these defendants replied by his mother that the firm of 
Chandanmal Chhotamal at Indore had stopped business on 14th March, 
1889. and that he was in no way interested in the firm of Chhotamal 
Balaram at Sihore, 

The second defendant Ramlal replied that he bad been merely a munim 
of the Sibore firm of Chho^amal Balaram. 

The third defendant Foolibai replied that the Indore and Sihore firms 
were entirely distinct, the latter belonging to Balaram Bhagmal, who 
died in Samvat 1926, leaving this defendant his widow, who adopted 
Punamehand, who died in 1943, leaving Goolibai, a minor daughter, 
who was a necessary party to the suit ; that on Punamchand’s death, 
Chhotamal of the Indore firm supervised the Sihore firm for the 
benefit of the representatives of Punamoband ; that a general account 
must be taken, in two separate suits, of the dealings between the plaintiffs 
and the said two firms ; and that she was willing that the accounts of the 

(1) 3 0. 738. (2) 5 B. 38. (3) 5 C. 792. 

(4) 1 B. H. 0. R. Appx. &1. (5) 17 B, 413. 

(6) 14 G. 457. (7) 8ee report of this oase, 15 B. 93. 
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transactions between the plaintiffs and the Sibore firm should be taken 
in a properly framed suit in a Court of competent jurisdiction ; but in any 
event sbe (IToobbai) could not be liable for the transactions in respect of 
which the suit was brought. 

The fourth defendant Mathubai made a similar defence. 

The fifth defendant Goolibai replied by her grandmother Foolibai, 
that she was not liable in respect of any of the transactions in the plaint 
mentioned, and that her father Punamchand had no interest in the Indore 
firm. 

Issues were raised, and the case came on for hearing before 
Telang, J., whose decision is reported (see I. L. R., 15 Bom. p. 96). 
He found that the plaintiffs were not entitled to sue in respect of 
[772] the kundis by themselves : that the hundis were a few items out 
of a long and a general account between the plaintiffs and the Indore and 
Sihore firms respectively; that an amendment of the plaint could not be 
permitted, allowing plaintiffs to sue for a general account, because the 
jurisdiction conferred by leave of the Court having been granted under 
el. 12 of the Letters Patent, 1865, was confined to the cause of action 
disclosed in the plaint as originally framed, and thus the Court could not 
allow au amendment which would substantially alter that cause of action. 
Mr. Justice Telang. therefore, dismissed the suit with costs. The plaintiff 
filed an appeal, which was nob prosecuted to a hearing. 

On 15th February. 1892, plaintiffs filed the present suit (No. 76 of 
1892) against Foolibai. widow of Balaram. "carrying on business at Sihore, 
formerly under the name of Chhotamal Balaram. and now in that of Balaram 
Punamchand” The plaint states that ‘defendant has a firm at Sibore 
where sbe carries on business that the present suit was brought in respoofe 
of the plaintifis’ dealings with the said Sibore firm, and plaintiffs prayed 
that, if necessary, an account should be taken of the said transactions. 
Leave was given under cl. 12 of the Letters Patent, 1865 

Defendant Foolibai traversed these allegations of the plaint, and 
stated that the firm bad belonged to Panamnhand, who died in Samvat 
1943 leaving Goolibai, a minor daughter, him surviving, and that she, 
I'ooli'bai, bad always denied her liability in respect of the transactions in 
the former suit Plaintiffs then at once applied to the Court to allow 
JbemTameZ the plaint by adding the name of Goolibai as defendant 
The Judge (Farran, J.) granted a summons which he subsequently 
made absolute, as to making Goolibai a defendant, with liberty to the 
plaintiffs to make the necessary consequential amendments. Foolibai 
appealed, and the decision of Sargent, C. J., and Bayley, J.. is reported 
(see P. 466 of I. L. E., 17 Bom.) The Appeal Court held that whatever 
weight there might be in the objection to Goolibai being made a party, 
such objection could only be taken by Goolibai and not by Foolibai. The 

appeal was, therefore, dismissed.^ .n.u a -i rnno’i 

The plaint in the present suit was then amended on 19th April [773] 

1893, and Goolibai's name was added as defendant. Various pleas have 

been raised on her behalf, which may be sumniariBed as follows, viz.. 

(a) The Court has no jurisdiction to try the suit against her, no leave having 

been given under el. 12 of the Letters Patent as regards herself ; W.fimita- 

tion : (c) she. a minor, cannot be liable for transactione entered into by 

the mnnim of the firm. . . j. j- / au 

Before diaoussing these points, it is necessary to dispose of the case 

as reflards Foolibai. It is manifest she is not the owner of, or partner in, 

the Sihore firm. Mr. Kirkpatrick asked for a decree against her ae 
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“ manaoer aad ferushee.” Bat that is Qot the capacity m which she is sued; 
and apart- from that, admitting that she U the only adult member of the 
family in Sihore who was consulted by the muuim who managed the 
affairs of the firm, that fact would not make her liable in respect of trans- 
actions entered into with the firm, and with regard to wnich the supposed 
owner of the firm is sued. Attenbion has been called to lier power of 
attornev filed in Suit No. 60L of 1839. in which it is recited that the firm 
of ChhotaraalBalaram ha? been carried on under my superintendence for 
the benefit of mvself and the said minor Goolibai.” Bub a reference to the 
pliint in that vary suit (No. 601 of 1839) shows that it was brought by 

G:)olibai. “ a miuor carrying on bisinas? at Sihoca under the name and 
style of Ghhobamal Bilaram. by her next friend FooUbai. &3.” If FooUbai 
had claimed to ba the owner, or pact owner, of the firm of Ghhobamal 
Balaram, the plaint would nob have been framed in the above terras. The 
power of attorney recites that the holder of it may use Foolibai s name ds 
the next friend of Goolibai. No doubt Foolibai was interested in the firm, 
she has a charge on it for her mainbenance, bub in a suit for an account of 

tbe dealings with the firm she cannot be sued as the firm. 

Some evidence has been produced to show that, in Marwar, till a 
minor comes of age. the “mother-in-law” is owner of the estate. Ibis 
unnecessary to discuss this evidence. It is quite insufficient to disprove 
the ordinary succession according to Hindu law, by which Goolibai must 

be sole owner of the firm of Ghhotamal Balaram. ^ i*u ■» 

[774] It remains, then, to consider tbe questions affecting Goolibai s 
liability in the present suit. Why her name was not entered in the plaint 
as a defendant when the plaint was filed on loth February, 1892, it is 
impossible to say. As shown before, her existence was perfectly well 
known long before. In Suit No. 136 of 1889. she bad been joined as a 
defendant on 13bh July, 1889. Why leave was not pkod under cl. 12 of 
the Letters Patent when the summons was obtained in the present 
suit to make her a defendant, it is difficult to say. However that 
may be. the fact remains that when the suit is dismissel against Foolibai, 
we have a suit against Goolibai alone, who both admittedly and accord- 
ing to the plaint when the suit was filed, and when the plaint was 
amended, resided and carried on business at Sihore beyond the local limits 
of the ordinary original jurisdiction of this Oourb. To quote Mr. Justice 
Telang, “ the only jurisdicbiou, therefore, which this Court can exercise 
over Goolibai is that given by el. 12 of the Letters Patent.” But no leave 
has ever been asked for or granted under that clause for the Court to 
exercise jurisdiction over Goolibai. Mr. Kirkpatrick, for plaintiffs, con- 
tended that Mr. Justice Farran’s order making Goolibai a party must be 
taken as including leave under cl. 12 of tbe Letters Patent, 1865. Bub, 
as has been pointed out by Mr. Justice Telang, the order under that 
clause is not a mere formal order, or one merely regulating procedure. 
Ibis intended to be a judicial order, and cannot be presumed to have 
been made whan there is no record thereof. According to the view 
which has been always accepted in this Court, the leave required by 
cl. 12 of the Litters Patent must be granted, if at all, at the time of the 
acceptance of the plaint, and oaunot be granted afterwards. By s. 22 of 
the Limitation Act (XV of 1877) the suit as regards Goolibai must be 
deemed bo have been instituted when she was made a party. Then was 
the time, if at all, to apoly for leave under the clause. To use the 
language of the clause, the “ suit” was then ** received” against Goolibai. 
It cannot be inferred that leave was then allpwed or granted. In 
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Jairam Narayan v. Atmaram (1), Mr. Justice West was asked to draw a 
similar ioference, because leave bad £775j beeu granted to tbe plaiotiff to 
sue as a pauper: ** but such leave” (he said) does not by any means 
necessarily imply that this particular question was judicially considered.” 

Mr. Kirkpatrick, for plaintiffs, quoted tbe case of Kasturchand v. 
Sagarmal (2) ; but that was tbe case of misdescription, not non-joinder. 
Here plaintiffs sued Foolibai as “ carrying on business at Sihore in tbe 
name of Balaram Punamchand.” The plaint stated that “ the defendant 
has a firm at Sibore.” She was sued as the owner of the firm. She is 
not the owner of the firm, but Goolibai is. If that be so, as Sir Charles 
Sargent said, it is clear that Goolibai is the parson liable, and Foolibai is 
not liable. Foolibai is in the same position as Ramlal, who was sued in 
suit No. 136 of 1889 as having carried on business with other persons at 
Sihore in the name of a certain firm. But Ramlal pleaded that ho was 
merely tbe munim of a firm, and no further attempt has been made to 
render him liable for all or any of the transactions between the plaintiffs' 
firm and the Indore Sihore firms or either of them. 

Mr. Justice Telang in deciding suit No. 136 of 1889 deemed it 
unnecessary to consider whether the cause of action intended to be 
Introduced into the suit by amendment would itself he one over which that 
Court could exercise jurisdiction without leave granted under cl. 12. But 
it is evident that according to tbe reasoning followed by Mr, Justice Telang, 
with which I concur, this question must be answered in tbe negative. 
Mr, Justice Telang remarked that, according to the evidence of the plaintiff 
Harbilas, the contract between him and Chbotamal, in respect of the Sihore 
business! took place at Indore, and the transaction in respect of which that 
suit (No. 136 of 1889) was brought, were entered into in pursuance of the 
contract. The hundis, which formed the subject-matter of tbe suit No. 136 
of 1889, are part of the dealings which make up tbe account, the subject of 
the present suit. Mr. Justice Telang’s judgment shows that there is 
abundant authority for holding that in this Court tbe ” cause of action” in 
cl. 12 of the Letters Patent includes not only the breach on which the suit 
is brought, but the contract and other circumstances, which together with 
the breach go to constitute the plaintiffs’ right to [776] sue. Several 
matters may combine to make up a cause of action : the County Courts 
Act in England and the Letters Patent agree in this that they both ex- 
pressly treat a cause of action as consisting of parts which may have 
different localities. 

In the present suit tbe account consists mainly of consignments of 
opium made from Sihore to plaintiffs at Bombay, who either sold the 
opium in Bombay and credited the Sihore firm with the amount realized, 
or consigned the opium to China on account of the Sihore firm and hundis 
drawn by the Sihore firm on the plaintiffs in Bombay, who paid the same 
and debited tbe Sihore firm with the amounts. It was a mutual account, 
eomebimee being in favour of the Sihore firm, sometimes in favour of the 
plaintiffs' firm. On these faces I cannot bold that the cause of action 
arose w/wZiy in Bombay, and, therefore. I must hold that before the owner 
of tbe Sibore firm can be sued in this Court, tbe leave of tbe Court must 
first be obtained. It has not been so obtained, and thus tbe suit must be 

dismissed. 

As counsel argued tbe other points, I will briefly refer to them. 
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As to limitatioD.nfc was contended that the date of the last item in 
the account corresponds with the 16th February, 1889, and as the suit 
was filed on the 15th February, 1892, the suic was within time But 
the suit as against Goolibai was not instituted tiU she was actually 
brought on the record in April, 1893. Why she was not brought on the 
record in August. 1892, it is impossible to say. But it is clear that, 
according to s. 22 of the Limitation Act, the suit was instituted apinst 
Goolibai when she was made a party, nob when the Judge ordered her to 
be made a party. It is unnecessary, therefore, to consider Mr. i^-irkpa- 
trick's argument that, according to s. 25 and art. 85 of the 
limitation did not begin to run till the close of the year 1889. 
may bo remarked that by art. 85 the year is to be computed as in the 
account. That, of course, must be the Samvat year, whicn ended on a 
date corresponding with some day in October, 1889. Section 25 refers to 
instruments,” not to suits on mutual open and current accounts. 

[777] But a further argument was raised, viz., that by S- 13 of 
the Limitation Act, no bar of limitation could arise, for Goolibai has never 
resided in British India. Mr. Davar, for Goolibai, asked the Court to 
note that it was not admitted that Goolibai resides or has resided out of 
British India. But no evidence has been called by defendants in this suit. 
IJp to the last moment it was apparently taken for granted that Goolibai 
has always lived with her grandmother at Sihore. That would be her 
natural place of residence ; and, in the absence of any evidence on the 
point, I think I should be bound, if it were necessary to decide tnat point, 
to rule, on the strength of the decision in AtulKristo v. Lyon and Go. U), 

that the suit is not barred by limitation. i *. 

Lastly, with regard to Goolibai’s liability. No doubt, according to 
English law. “ there is nothing to prevent an infant trading or becoming 
partner with a trader, and until his contract of partnership be disaffirmed, 
he is a member of the trading firm. But it is equally clear that he cannot 
contract debts by such trading; although goods may be ordered for the 
firm he does not become a debtor in respect of them (per Lord Herschell, 

V. G., in Lovell v. Beauchamp (2)). _ 

But s 247 of the Contract Act in stating the position which an infant 

partner occupies, does not seem to accord with the English cases. Accord. 

ing to the section, the infant partner, while entitled to share the profits of 

the business is not liable for the losses, except to the extent of his own 

share in the partnership property. His liability is a limited one like that 
of a shareholder in a limited company. According to the English cases, a 
minor is no more bound by a contract of partnership than by any other 
contract. Under this section it would seem that the minor’s share in the 
firm property is liable for its obligations, whether he has derived benefit 
from the business or not (see Cunningham and Shephard’s Notes on the 

Contract Act, 5bh Ed., p. 474.) i-u • • 

Bub it is said that here there is no case of partnership. Goolibai is 

the sole owner of the firm and s. 247 of the Contract Act is not applicable. 

That is so strictly speaking ; but, following the analogy of the rule declared 

by this section, the [778] Calcutta High Court held in Joykisto v. Islittya- 

nund (3), that “ on principle there ought not to be any difference between 

the nature of the liability of an infant admitted by contract into 

partnership and that of one on whose behalf an ancestral trade is earned 

on by a manager. ” 

(I) 14 0. 457. (2) (1894) Ap. Oa. 607 (611). (3) 3 0. 738. 
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In fcbe case just quoted, one Anundo died leaving two infant sons 
and two widows. The sons and widows continued to live as members of 
a joint Hindu family. The ancestral trade was carried on under the 
management of the widows, who being pardanashin women employed one 
Haradhone for that purpose. The elder son after he came of age took part 
in the management with Haradhone. During the sole management of 
Haradhone, and also during the joint management of the elder son and 
Haradhone, dealings with the plaintiffs’ firm continued, and in the course 
of these transactions the defendants (the two sons) became indebted to the 
plaintiffs in the sum of Rs. 4,605-11-3. This debt entirely arose out of 
transactions connected with the ancestral business carried on by the 
defendants’ family after Anundo’s death. The High Court decreed that the 
debt should be paid out of the partnership property of the two defendants. 
There is no trace of a suggestion that the liability of the share of the 
appellant defendant— the son who was still a minor when the suit was 
brought — in any way depended upon the fact that his elder brother when 
be came of ago had joined in the management. The result would have 
been the same had the minor been the only son of Anundo. The High 
Court ruled, on the authority of the decided cases (one of which was 
Bamlal v. Lakhmichand){\) , that the guardian ofca Hindu minor is compe- 
tent to carry on ancestral trade on behalf of minor ; consequently the 
contention raised that the infant appellant was not liable to any extent for 

the debt in question was not well founded. t i i.i 

So in the Bombay case just quoted. Sir M. Sausse, C.J., held that 
** an ancestral trade, like other Hindu property, will descend upon the 
members of a Hindu undivided family ; and we think that such a family 
can by its manager (or its adult members acting as managers) enter into 
co-partnership with a stranger. In carrying on such a trade, infant 
members of the undivided [779] family will be bound by all acts of the 
manager (or the adult members acting as managers) which are necessarily 
incidental to or flowing out of tbe carrying on of that trade, whether it be 
singly or with a co partner." The same principle will bold good when 
the sole member of the Hindu family is an infant as here, and the ancestral 
trade is carried on under the superintendence of the natural guardian of 
the minor for tbe benefit of herself (she having a claim to maintenance) and 
the said minor. For these reasons I would bold, if there were no bar to 
the suit that plaintiffs are entitled to have an account taken of their 
dealings’ with the Sibore firm, of which Goolibai is tbe owner, it being 
open to Goolibai, on tbe account being taken, to show that any items are 
not fairly debibable to her firm. Findings on issues Nos. 1, 2 and 3 in the 


negative. 


Suit dismissed with costs. 


Attorneys for plaintiffs Messrs. Payne. Gilbert and Sayani. 
Attorneys for defendants Messrs. Dikshitand Dhanjisha. 


1896 

March 14, 

Original 

Civil. 

20 B. 767. 


B X-137 


<1) 1 B.ll.O.B. (App.) 51. 

1089 



20 Bom. 780 


INDIAN DECISIONS, NEW SEKIES 


[Yol. 


1896 

July 3. 


20 B. 77g = Chitty’8 S C.C.R. 508. 

SMALL CAUSE COURT REFERENCE. 


Small 

Cause 

Court 

Refer- 

ence. 

26 B. 779 = 
Chitty*8 
S. C. C. R. 
508. 


Before Sir C. Farran, Kt., Chief Justice^ and Mr. Justice Sirachey. 


ISHWARD.AS Tkibhovanuas {Plaintiff) V . Kalidas Bhaidas and 

OTHERS (Defendants).* [3rd July, 1896.] 

Small Cause Courfi Act. {XV of 1882), s. 69 — Duty of the Judge in stating a case for 
opinion of the High Court ^Existence of a question of laiu, dc., a condition precedent* 

Under s. 69 of the Presidency Small Cause Courts Act (XV of 1882) the exist- 
ence of such a question of law or usage or onnstruction as therein mentioned 
is a condition precedent to a reference to Ibo High Court, and if no such question 
arise.^, the Small Cause Court has no authority to refer and the High Court no 
jurisdiction to deal with the reference. 

The duty of drawing up the case, whore a reference is made, is imposed on the 
Court, and it is responsible for the form of the case. 


Case stated for the opiniou of the High Court uoder s. 69 of the 
Presidency Small Causa Courts Act (XV of 1882) by C. W. Chitty, Chief 
Judge : — 

[780] ‘1. This was a suit brought by the plaintiff to recover from 
the fourth defendant possession of a diamond buckle said to be worth 
Rs. 1,500, and, in case the fourth defendant should be held entitled to 
retain the buckle as security for moneys advanced upon it, the plaintiff 
further claimed that the first, second and chird defendants or some or one 
of them might be decreed to pay to the plaintiff, as damages for breach of 
duty, such sum as might be held to be due on the security of the said 
buckle. 

2. The facts of the case and the reasons for my decision are fully 
set out in my written judgment, a copy of which is hereto annexed, and . 
to which 1 crave leave to refer. As therein stated, I dismissed the suit 
und certified Rs. 90 as the professional costs of the fourth defendant. The 
conduct of the second and third defendants was such aa, in my opinion, 
to disentitle them to any award of costs. I had no doubt that the plaintiff 
bad been unjustly deprived of the buckle, hut for the reasons stated I was 
of opinion that he could not recover it back in this suit. 

“3. At the request of the plaintiff I made my judgment contingent 
upon the opinion of the High Court. The questions suggested by the 
plaintiff’s counsel are as follows : — 

(i) Whether a broker to whom goods are entrusted * ja7igad ’ with a 
fixed price can, at his option and without the consent of the owner, convert 
the said entrnstment into a sale to himself by failing to return the said 
goods to the owner within a reasonable time ? 

(ii) Wbetber, under the circumstances disclosed in the case and the 
facts as found by the Court, the fourth defendant cannot be said to be 
bolding goods [viz., the buckle) obtained from the owner by means of an 
offence or fraud as contemplated by s. 178 of the Indian Contract Act? 

(iii) Whether under the circumstances found in the case the Court 
ought not to have passed a decree against the fourth defendant? 

(iv) Whether, in any event, the Court ought not to have passed a. 
decree against the first, second and third defendants or some or one of 
them ? 


• Small Cause Court Suit No, 359 of 1895. 
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[781] “ 4. With regard to the first question, I have no objection to 
it, except that it assumes the character of a jangad transaction to ba a 
mere entrustmeot to a broker. I would add to it the following questions 

as stated in my judgment, viz , : — ^ 

(i) (a) Whether the plaintiff having delivered the buckle as jangad ’ 
at a fixed price to the first and second defendants can in any case sue for 
the return of the buckle ? 

(i) (b) Whether the plaintiff’s remedy would not be confined to the 
suit for the price ? 

“ 5. As to questions (ii) and (iii), I have nothing to say except I 
presume their Lordships will not regard any circumstances of the case 

excent upon the facts found by me. 

‘“6. As to the question (iv), 1 may say that I was unable bo pass 

any decree against the defendants therein named, for the simple reason 
that the plaintiff did nob ask for it. His counsel admitted that under the 
circumstances the relief which he sought against the defendants Nos. 1, 
2 and 3 could nob be granted. The plaintiff did nob (as he might have 
done) sue those defendants for the price of the buckle, and I understood 
bis counsel to say that all that the plaintiff wanted was a decree for the 


return of the buckle. • • 

“ 7. The buckle was attached before judgment and remains m the 

custody of this Court pending the return of this reference. The plaintiff 
has desposited in Court the amount of the costs awarded and Rs. 50 to 

meet the costs of reference.” t j / n 

The facts of the case as found by the Chief Judge were as follows : 

” I think the plaintiff must ba regarded as having been at one time 
the owner of this buckle. The buckle was in April. 189;{. pledged to him by 
Khushaleband Ootamcband, and as mortgagee the plaintiff sold it, buying 
it himself, through his nominee Kubla Kika, forRs. 1,200. However shady 
may have baco this transaction, it is not in dispute here, and the plaintiff 
asserts that Khnshalcband has ratified the sa e. The plaintiff therefore 
must be regarded as the owner of the buckle when oo Posh Snd 2nd 
(9bh January, 1894) he gave it jangad to the first and second [782] 
defendants. His transaction is admitted and is evidenced by the 
entry in the plaintiff’s 'jangad ' vahi. The price of the buckle is there 
given at Es. 1,500. and a hoop ring was also given Jangad at Bs. 125, 
which was subsequently returned to the plaintiff. The first and second 
defendants took the buckle, alleging that they had a customer in view 
The first defendant has not appeared bsfore this Court, but it is clear that 
he had nothing to do with the transactions that followed The second 
Ltsndant alleges that on the 3rd Posh Sud, the day after he received the 
buckle the plaintiff sold it to him out and out for Es. 1,200, for which he 
.passed’ a promissory note to the plaintiff and arranged that it shou d be 
Lken into account when making up the accounts of the sale of a necklace 
in which he alleges he was the nlamtiff’s partner. His story I disbelieve 
and hold that no such sale as alleged by the second defendant is proved. 
The second defendant bolding the buckle jangad from the plaintiff in 
his turn banded it over to the third defendant. Hare again there is a 
oonfliot of evidence. The second defendant says that he gave it to the 
third defendant 'jangad.' and produces an entry signed by the third 
defendant to that effect. The third defendant says that the buckle was 
..lodflad with him by the second dofeodaot to secure Rs. 800, the value of a 
DBir^of earrings, and a further sum of Rs. 150 paid to Manobubhai 
iayabhai on second defendant’s account. The third defendant in the 
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Police Court afc first admitted hig signature to the ' jangad' entry, but 
afterwards, when he found what the entry contained, denied it. Before me 
his denial of the signature was unsatisfactory, and he prevaricated much 
when questioned about it. The pledge to him is not proved by any ex- 
traneous evidence, and I incline to the belief that he too received the 
buckle ‘ jangad' This was on the 27th January, 1894, eighteen days 
after the buckle had been received from the plaintiff. The third defendant 
in his turn handed over the buckle to the fourth defendant. There is no 
dispute that in this case it was handed over by way of pledge to receive 
moneys advanced by the fourth defendant to the third defendant. The 
date of this pledge was 4 Falgun Sud 1950. The debt now due to the 
fourth defendant on the security of the buckle amounts to over Rs. 1,800.’* 

[783] Lang (Advocate-General), cfor plaintiff. 

Macpherson, for defendant No. 4. 

JUDGMENT. 

Faekan, G. J. — We have felt considerable difiBculty in dealing with 
the questions submitted to us in this case owing to the form in which they 
are framed. After the statement of facts drawn by the Judge himself 
follows a series of questions suggested by the plaintiff’s counsel, some of 
which {questions 2 and 3) virtually involve for their solution an inquiry 
as to whether the findings of facts by the Chief Judge are correct. 
Questions in such a form are inadmissible. The learned Chief Judge evi- 
dently himself felt that this was so, since he adds a para. (5) to the case 
to narrow their scope, but even when so narrowed it is difficult to ascer- 
tain what particular question of law they are intended to raise. 

Section 69 of the Presidency Small Cause Courts Act (XV of 1882) 
makes it a condition precedent to the drawing up of a statement of the 
facts of the case by the Small Cause Court, and referring it for tbe 
opinion of the High Court, that a question of law or usage having the 
force of law or as to the construction of a document which may aflect the 
merits, arises in the case. If upon the findings of the Judge no such 
question arises, the Small Cause Court has no authority to refer tbe case 
for the opinion ol the High Court, and the High Court has no jurisdiction 
to deal with it. The section, moreover, imposes on the Small Cause Court 
the duty of drawing up the case, and though in framing it that Court may 
well invite the assistance of the parties and give weight to their sugges- 
tion, yet it ought not to send up questions which involve the High Court in 
the dilemma of either entering upon matters of fact, or refusing to answer 
the questions, or drawn in such a form as to involve an assumption which 
the facts as found by the Judge do not warrant. We would point out that 
the Small Causa Court is itself responsible for tbe form of the case which 
it submits for the opinion of the High Court. 

The first question, involving an assumption which tbe facts found in 
the judgment of the Small Cause Court do not warrant, we leave un- 
answered and deal with it in the form prepared by [784] the Judge him- 
self. In that form it involves an almost self-evident proposition. 

The term "jangad" has several meanings. When goods are delivered 
"jangad" it is a question of fact in eanh case as to the terms upon which 
they are delivered. Whan, as found here, they are delivered upon the 
condition that if not returned within the stipulated time, whether fixed 
definitely or ascertained by tbe course of dealing between the parties, they 
are to be considered as sold to the person to whom they are delivered at 
the price fixed upon, then the person delivering the goods cannot after the 
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^piratioD of such fixed period recover the goods back, but his right is to 
8 ue tor their price. 

The second and third questions as narrowed by the Small Cause 
Court we answer in the negative, and also the fourth question, which can, 
however, hardly, under the circumstances stated, be said to be a question 

-of law. - - 

The decree of the Small Cause Court will, therefore, stand. Costa costs 

in the case. 7 

Attorneys for the plaintiff Messrs. Muljt a7id Baghotvji. 

Attorneys for the fourth defendant : — Messrs. Brown and Moir. 


20 B. 784. 

APPELLATE CIVIL. 

Before the Honourable Chief Justice Farran and Mr. Justice Parsons, 

DayARAM Hargovan {Original Defendant No. 1), Appellant v. 
JethaBhaT LakhmiraM and others (Original Plaintiffs;, 

Bespondents.'"' [3rd September, 1895.] 

'Tiiri^^iriinn^Caste auestion—Mochi caste at Surat-’Auditch Brahmans of Ahmed ibnd^^ 
Hereditary priests -Delegates of AudUchpanch at Ahmedabad -Dismissal of delegates 
by the casl^Suxt for injunction and damages— Dectsion of caste Jurisdict.on of 

Civil Courts. 

The hereditary priests of the Mocbi caste deputed oortaiu persons to perform 
religious ciremonics (or the caste. The caste, however, dismissed these delegates 
"nd the defendants, who were members of the caste, employed other persons to 
«Drfni*m certain religious cetemonioB foe them. The plain-iffs sued for an 
fn[Sch and damages, alleging that they were entitled to perform these 

ceremoDiee and to receive the fees. , , . 

TTSSl that the Court had no jorUdiotion. The Civil Court could not 

Anniiiriinto the validity or othenvieo of the decision of the caste in the matter. 
ThHar ies it. and the plaintifls could not legal y complain of 

the aS of The defendant, who had done no more than obey that decision. 

rP 1 Bom LR. 7ll:R.. 11 Ind.Cas 231=96 P.R. 19n=216P.LR. 1911 = 143 
^ P W R. V9U;I).. 22 B. 122 (125). 126).J 

RuroND anneal rrom the decision of J. B. Aloock, District Judge of 

Surat reversing the decree of Rao Saheb Madhuvachram B. Hora, First 

Class^Suborfma^e Judge^l^^.^^d to be the Mgors (hereditary 

priests) of the Moehi (shoe- maker! caste at Surat, sued the defendants for 
an injunction and damages, alleging that the ae'e^dants employed an 
outsider toperferm certain religious ceremeu.es which the plaiutiefs were 

entitled to perform, aod thus deprived them of their fees 

The defendants answered that they were not bound to have ceremonies 
hv Anv oarcicular priest ; that whoever performed the ceremoDies 
was entitled to tL fees; that the whole oasta had forliidden the plaintiffs 
Sit Lrform any of the ceremoniea ; that the BUit did not fall under s. 54 
t^o Specific Belief Act (I of 1877) ; and that the injuDction asked for 

^'Iche^^sSiordhmto Judge found that the plaintiffs were nob entitled 
±0 the right olaimed ; that they were forbidden by the Moehi caste at 
Surat bo perform any of the cerem onies ; that they were nob hereditary 

* Bflfwnd Appeal. No. 307 of 1894. 
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priest.?, and were liable to be dismissed ; that the defendants were not- 
bound to employ them ; and that the plaintiffs were not entitled to an 
injunction. He. therefore, dismissed the claim. 

On appeal by the defendants, the Judge reversed the decree. The 
following is an extract from his judgment : — 

“ There is no dispute about the facts of this case. It appears that 
the Auditch Brahmans of Ahmenabad are the kul gors or hereditary 
pi'iests of the Surat Moebis, and that certain persons are deputed by the 
panch of these Brahmans to perform religious ceremonies for the Mochis. 
As these unfortunate persons lose caste by performing ceremonies for 
low caste people, they have to pay a fine to the Brahman paneb. They 
are then authorized to act on behalf of the panob as priests. Their 
position, in fact, is analogous to that of one member of an undivided family 
of priests officiating alone on some particular occasion. They are nob in 
the position of a priest appointed by a man himself, but they are delegates 
of the Ahmedabad Brahmans. [786] That being so, they are not liable 
to dismissal at will. All the plaintiffs are authorized delegates. 

“ The reason why the Mochis dismissed tbe plaintiffs is that on one 
night, when a large number of marriage ceremonies had to be performed, 
they could not get through with them before day-break. This does not 
seem to be a fault of the kind which would warrant dismissal. Only crime 
or immorality or wilful neglect of duty would warrant that. There is 
nothing in s. 54 of the Specific Relief Act to prevent the injunction asked 
for from being granted.” 

Defendant No. 1 preferred a second appeal. 

Perozeshah M. Mehta (with Moiilal M. Munshi), for the appellant. — 
The custom in tbe Mochi caste at Surat is that marriages must be performed 
before day-break. On a particular day a large unmber of marriages had 
to be performed, and the plaintiffs, who were the delegates of the Auditch 
Brahmans at Ahmedabad, the hereditary priests of the Mochi caste at 
Surat, did not bring with them a sufficient number of persons to assist 
them to perform tbe ceremonies before day-break. The caste, therefore, 
resolved to exclude them from performing ceremonies. Tbe plaintiffs are 
not hereditary priests in the sense of the office devolving from father to 
SOD. Any member of the community set apart at Ahmedabad for perform- 
ing ceremonies in the Mochi caste at Surat can come down and perform 
the ceremonies on receipt of proper fees. Tbe defendants are not bound 
to have the ceremonies perfornoed by plaintiffs only. In a case of this 
kind, the caste has power to pass a resolution excluding the plaintiffs from 
officiating, and a claim either for damages or injunction is not sustainable 

in a Civil Court — Baja v. Krishnahhai (1) . 

Shivram V. Bhandarkar, for the respondents (plaintiffs) — The Judge 
has found that we are the delegates of the Auditch Brahmans, who are 
the hereditary priests of the Mochi caste at Surat. The finding is a 
finding of fact, and, therefore, binding in second appeal. The Auditch Brah- 
mans do not oppose our claim, and, therefore, the defendants cannot do 
so. We contend that we are the hereditary priests through the Auditch 
Brahmans, and the Mochi caste has no power to discontinue our services. 
We are entitled to recover damages — Sitarambhat v. Sitararti GaTiesh (2);; 
[787] Vithal v. Aiiant (3) ; Waman Jagannath v, Balaji Kusaji (4) ; West 
and Biihler, p. 398. 


(I) 3 B. 233. 

(3) 11 B. H. C. R, 6. 
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JUDGMENT. 

FarbaN C J.— Plaintiffs have brought this suit for an injunction 
and damages on the ground that although they are the hereditary priests 
of the Mochi caste, the defendant employed another Brahman to perform 
certain ceremonies for him. The Subordinate Judge dismissed the claim, 
holding that the plaintiffs were not the hereditary priests of the Mochi 
caste, but only the delegates of the Auditch panoh at Ahmedabad. and 
that the Mochi caste had passed a resolution to the effect that no work 
should be taken at the hands of the plaintiffs. The District Judge reversed 
that decree. He found that the Audited Brahmans of Ahmed abad were 
the hereditary priests of the Surat Mochis. and that the plaintiffs were 
deputed bv the panch of those Brahmans to perform religious ceremonies 
for the Mochis. and were thus authorized to act as priests on hej^alf of the 
panch. He also found that the Mochis dismissed the plaintiffs but he 
says that it was not for a fault which would warrant dismissal ; only 

crime or immorality or wilful neglect of duty would wa.rant that. and. 

therefore, he awarded the claim. . tt- r 

The grant of an injunction is clearly srong (see Raia v. Knsknabhat 

(D) We are of opieion that the award of damages is also under the 

eiroumstances unsustainable. Assuming that the Auditch Brahmans are the 

hereditary oriest of the Mochi caste at Surat, and that they l^ve the power 

of deputing priests to officiate at Surat, there is nothing in the case which 

shows that the Mochi caste is bound to accept, as their priest, any one so 

sent. The Subordinate Judge says it would bo extremely diffiouH to 

determine this point, and there is no determination of it in the case. Both 

the Courts adroit the power of the Mochi caste to dispense with the 

ser^yices of the delegated priest. It seems to us that some such power 

at tffis must rest with the caste, and the evidence of the principal plaintiff 

himself shows that he does not dispute this power ; for, after disi^- 

a^ be anplied to the caste and was re-admi ted as their pnest. We 

/.on find no authority for the proposition laid down by the Judge 

fysRl that only crime immorality or wilful neglect of duty would warrant 

Sssai Tue ^au^a given in Colebrooke’s Digest Vol. I. p. 377, is only 

“^“'“ibisnot however, necessary tor us to discuss this point, because wo 

f fhat it is nob open to a Civil Cjurb, in the circumetances of 

are of op into the validity or otherwise of the decision 

ofiibTcrste in this matter, and that the parties are bound by it and ^at 
L Plaintiffs^annot legaiiy com^in^^^ ac.on of the^^^^ondan.^who 

dL'rerolthe District Judge and restore that of the Subordinate Judge, 
with costs on plaintiffs in this and the lower appellate Court. 

Decree reversed. 
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APPELLATE CIVIL. 

Before the Honourable Chief Justice Farran and Mr. Justice Parsons. 


Bala bin Keshav Bava and another {Original Defendants Nos. 1 
and 2), Appellants v. Maharu valad Nagu Patil and others 
{Original Plaintiff and Defendants Nos. 3 and 4), Respondents.* 

[Sth Sepfeember, 1895.] 

Easement-Right to light and air— Right to have water carried off over neighbour's 
I'lncl— Limit of — Order directing demolition of new building when Court will grant 
— Sufficient light, right to access of — Light at angle of 45o. 

A right to b^ive Winter carried away over the adpioiog land does not give its 
owner any power to prevent the erection of buildings on the adjoining ground so 
loug as the arrangements neoesaary to the preservation of his right are made. 

An easement of light to a window only gives a right to have buildings that 
obstruct it removed so as to allow the a^oass of sufficient light to the window. 

[F., 12 A.L.J. 635 ; R.. 7 Bom. L.R. 352 ;8 Ind. Cas. 939 = 4 S.L.R. 180.] 

Second appeal from the decision of Rao Bahadur N. N. Nauavati, 
First Glass Subordinate Judge of DhuUa with appellate powers, confirming 
the decree of Rao Saheb G. B. Koparkar, Subordinate Judge of Nandurbar. 

Suit for an injuDcbion. The plaintiff prayed for an order directing 
the defendants to remove a building recanbly erected to the south of his 
house, alleging that the said building obstructed his light and air and the 
passage of water from his roof and from a drain {mori) situate in the south 
corner of the terrace {sajja) of bis house. 

[789] The Subordinate Judge found that there had b? 0 n vacant 
ground measuring six feet and five inches north to south and sixteen feet 
and four inches east to west to the south of the plaintiff’s house ; that the 
mori (drain) in the eastern part of plaintiff's sajja was more than twenty 
years old ; that the plaintiff was entitled to discharge the waste water from 
his mori and rain water from the roof of his sajja over the vacant ground 
to the south of his house; that there were two windows in the plaintiff’s 
house and he was entitled to receive light and air though them ; that the 
defenda.nts’ house had obstructed and was likely to continue to obstruct 
the passage of light and air through the windows of the plaintiff’s sajja ; 
that the plaintiff was entitled bo the removal of the defendants’ house from 
the above-mentioned area, and that the perpetual injunction prayed for 
should be granted to the plaintiff. 

On appeal by the defendants the Judge confirmed the decree. 

Tbe defendants preferred a second appeal. 

Sitanatk G. Ajinkya, for the appellants (defendants). — We admit 
that some portion of the light and air enjoyed by the plaintiff is obstructed 
by our new building. The present case is goveroed by s. 15 of the Ease- 
ments Act (V of 1882). The lower Courts have not found the enjoyment 
of light and air by the plaintiff as of right. It was wrong to direct us to 
demolish the whole of that portion of our new house which obstructed the 
free passage of light and air to the plaintiff’s house. We are entitled to 
build on our land in such a way as will not interfere with plaintiff’s rights. 
The plaintiff did not give us notice while the work of our new building was 


Second Appeal No. 277 of 1694. 
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in progress. He allowed the whole work to be finished and then brought 
the present suit. Under these oircumsfeances it was wrong to grant to the 
plaintiff a maodatorv injunction. At the most, damages should have been 
awarded— Goomctree Dossee v. Soudamhiey Dossee (1) ' Dhunjibhoi/ 
V. Lisboa (2) ; Ghanasham NUkanth v- Moroha Ramchandra (3). 

Daji Abaji Khare, for the respondent (plaintiff).— There is a concur- 
rent finding of the two Courts that we have established [790] our right to 
a free nassage of light and air and to discharge our drain water over the 
ground in disnubc. It is a finding based on evidence and cannot be 
interfered with. The question of damages and notice was not raised 
below, and no issue on che point, was raised. The question is started for 

the first time in second appeal. 

JUDGMENT. 

Parsons, J. The decree in the present case cannot be sustained. 

The lower aopellate Court has ordered the defendants to remove the 
whole of their new building from the ground over a soaco of six feet hve 
inches in breadth and sixteen feet four inches in length, in order to allow 
the water from plaintiff’s viori and roof to fall on that ground, having 

held that plaintiff had acquired an easement to have that water earned 
off over defendants’ land. But the plaintiff has no right to demand 
that the land shall bo kept open and unbuilt on. Defendants can build 
ontbeir land, provided only that thev make the necessary arrangements 
to receive the water from the plaintiffs mon and roof and carry it avvay. 
They can, for instance, allow the water from the roof to fall on their 
own roof and the wafer from tbemon to run into their own dram. Eor 
the purposes of these easements the lower Courts should not have ordered 
any demolition whatever, but only enioined defendants to receive and cany 

off the water from tho mori and roof. 

Ai-ain, the Court has ordered the lowering of the whole of the new 
rt.!,aiu, house 80 that no part of it shall ever be higher 

than'°the" ills of the r.svo windows to which it has found that the plaintiff 
has acqui el au easement of light and an-. But this is far too large an 
order The Court couM legally have ordered the lowering of so much 
1 rarLonts the a^oess oi Sufficient light to the nlaiiitiff s rooms 

thi-OT-h the windows iu question. This is usually considomdlo be light 

rtf The Court below should have found whab alteration, 

Tf anvfffi defendants’ new building was necessarySto ensure plaintiffs 

geUffig sufficient light. As in has not done so, we musa leave in to be 

determined in reversing so much of it ns orders the clemoli- 

.• ^ tnv Lr of To d^endants’ building and by [791] substituting 

Other'^i-oliefs granted a declaration that the plaintiff has the right 
for the ot defendants’ premises the water from his mori and 

^'Th^roof of his sc/yo, and an injunction that the defendants do not 
from the enjoyment of that right, and a further 

deolarTn that the nlaintiff has a right to an easement ot free and 
nnfntermpto i light over the defendants’ land to the two windows in the 
TT wall ot his saih. and an inj unction that the defendants be restrained 
from eroLg or eonlinuieg any building on their land in such manner as 
to materially hinder or obstruct the access of light to these windows. 


(1) 16 0. 252. 


B X— 138 


(2) 18 B.262. 
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When the plaintiff applies to enforce the (decree the Court will determine 
what alterations, if any, should be made in the new building of the 
defendants. Each party to bear his own costs in this and the lower 
appellate Court. 

' Decree varied. 

20 B. 791. 

APPELLATE CIVIL. 

Before the Honourable Chief Justice Farran and Mr. Justice Parsons. 


LakshMANDAS EaghtjnaTHDAS (Original Plaintiff], Appellant v. 

Eamijhau Mansaram (Original Defendant), Pi.espondent.'^' 

[5bh September, 1895.] 

Bond— Dishonour— Stamp— Penalty— Offer to pay stamp duly and penalty in 
secmd appeal nol allowed— Practice— Procedure. 

Ad jnstrumect, which is in the nature of a bond, is not the less a bond because 
it does not come into operation unless and until the hundi with respect to which 
it is passed has been dishonoured. 

An instrument which is not duly stamped will not be admitted, on secood 
appeal, on payment of stamp and penalty when there is no evidence that the 
stamp and penalty were tendered and refused on the heating of the first appeal. 

fiainA:ris^na v. VUhu (1) referred to. 

Second Appeal from the decision of W.H. Crowe, District Judge of 
Poona, confirming the decree of Rao Saheb R. G. Bakhle, Joint Subordi- 
nate Judge, 

The plaintiff sued for Rs. 1,300 due on account of two hundis with 
interest at ihe rate of Ra. 1-8-3 per cent, per month, alleging [792] that 
defendant had agreed to pay interest at that rate in case the hundis were 
dishonoured by the drawee. At the trial he produced, in support of his 
allegation, a document (Ex. 16) which bore an adhesive stamp of one^ 
anna and which he stated to be a receipt passed to him by the defendant 
and containing an agreement on his part to pay interest at the above- 
mentioned rate. 

The following is the translation of the document : — 

Receipt of payment. Shak year 1811. cyclical year called Vtrodbi, month Chaitra,- 
Shudh 11th. On that day receipt of payment is passed in writing to Lakshmaadas 
Raghunathdas Gojerathi, inhabitant of Peth Budhvar, by Ramchandra Mansaram 
Naik, inhabitant of Peth Shukravar, as follows: — Yesterday we gwe you in writ- 
ing two /mndis (to be presented) at Bombay, containing a period for payment for 
rupees two thousand. After deducting (from the said amount) Bs. 287-15-6 on 
account of interest during the period, you gave us to-day the balance of Rs. 1,712-0-6- 
in oash. We have received the same. Therefore there is now no dispute whatever with 
respect to the consideration of the two hundis which were given yesterday. The whole 
amount is receive! by us. The said hundis are given on the address of Balvantrav 
Vaman Godbole. We shall get them cashed within the stipulated time, and in default 
we shall pay you interest at the rate of Re. 1-8-S, according to which it was deducted 
to-day, without any objection after making accounts. We three brothers live in union 
and we deal in oontraots. This receipt of payment is given in writing after we received 
the money as mentioned above. 


12f/i April 1889. 


Stamp 

RAMOHANDR.A 

Mansaram, 


(8d.) 

1 

his own handwriting. 

A receipt stamp 

Attestation. 

oQe aDoae 

of one anna is affixed. 

4 



* Second Appeal, No. 227 of 1894. 

(1) P.J., (1873), p. 108 ; 10 B.H.C.K. 441. 
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The Subordinate Judge held that the above document was a 

bond and required to be stamped as such. He therefore, ^ 

plaintiff to pay the proper stamp duty and penalty, and on the plamtiB a 
Cura to do'^o! refused to adu.it the doeumeot iu nee and calcu^ ed 

interest at 6 per cant, per annum, and gave the plaintiff a 
accordingly. 

The plaintiff appealed, stating that he was ready to pay the stamp 
duty on the document in case the 

The Judge held that the Subordinate Judge was right lo refusing to 

aLit the document in evidence, the plaintiff having deolmed to pay 
stamp duty and penalty. He, therefore, confirmed the decree. 

The plaintiff preferred a second appeal. 

Naaindas T Marphatia, for the appellant (plaintiff). The 
dianute relates^to the rate of interest. Though the hundis do not mention 
fXest, toe defendant, in the receipt (Ex. 16) agreed to pay " 

^ ’’tChtVhtpaid in Sre di:LnCrrd" T'h! JuZ Ve“d 

month shall be m therefore inadmissible in evidence for want 

the receipno be a hond and, , bond, as it did not 

hyZT rS a:^X“ n^. It, ^-refore.^^do. ^not^ fall^ ..nder toe 

definition of bond gjen in to^ S amp ie^ 

contend that s. 23 bears is quite sufficient— Naram Coomarv 

fore the one_ annas amph.ch.b^ars,ia^^^^^^ might be considered 

V. fuVh wo“m require a stamp of eight annas only- 

to be an agree . ■ ^ Munshook Kvramchand (3). It our 

Ozsborm are ready and willing to nay the requisite 

contention be ^ tendered the amount in Court along with 

stamp and the " Even before the Judge we had 

the memorandum of t stamp doty. The amount which is 

fyTngln CouH should be accented, and the document admitted in 

’'“"r..,.. o. '°o™t "K" ‘b„a"d 

view tokao b. 1^® n,/,va„ca from the Bated of Rooenoe under 

musfcbe Stamped f Reference under Stamp Act, s. 40(5). 

s. 46 of the Stamp Act. 1 by ‘ nlaintiff to pay the stamp and 

The Subordinate n,erely stated in his memorandum 

penalty, but he that be was ready to pay the statnp in case 

of appeal to the Oistriot g appellate Court has 

. n I.. Ok ... .... B«..d 75, 

of 1893 decided on tbe22Dd July. 1895. 

JUDGMENT. 

Farran OJ.-Weareof opinion that the instrument in question 
• hnrT It is not. we think, the less a bond because it does nob come 
r„to operation '.. pres.; and until the hundi has been dj ^o^ 


(1) 6 0 864. 

(4) 7 M. 350. 

(7) P.J. (1878). F. 198 


(3) 8 C. 384. 
(5) 10 M. 158. 
lOB.H O.R.441. 
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(6) A C. 218. 
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There is no evidence fehab the stamp and penalty were tendered and 
refused in the District Court. We cannot, therefore interfere, in second 
appeal, and now admit the instrument on payment of stamp duty and 
penalty — Bainkrishna v. Vithu (1). Decree confirmed with costs. 

Decree confirmed. 


20 fi. 791. 


20 B. 794. 

CRIMINAL REVISION. 

Before Mr. Justice Jardine and Mr. Justice Banade. 


Queen-Empress v. Dada H.anmant Dane* [5th September, I895.] 

Penal Code (Act X.LV of 1860), ss, 503, 506 . — Criminal intiniidation, 

A threat of getting a police constable dismissed from the police service is not 
such a threat of injury as is punishable under s. 50G of the Indian Penal Code 
(XLV of 1860). 

This was an application for the exercise of the High Court’s criminal 
revisioual jurisdiction under s. 435 of the Code of Criminal Procedure 
(Act X of 1832). 

The accused was charged, under ss. 504 and 506 of the Indian Penal 
Code (XLV of 1860), (l) with having insulted the complainant, a second 
class head constable of police, and (2) with having intimidated him by 
holding out a threat of getting him dismissed from service. 

The accused was tried summarily ou these charges before L. M. 
Deshpande, First Glass Magistrate of Poona, who acquitted him on the 
first charge, hut convicted him on the second, and sentenced him to pay 
a fine of Ra. 10, or in default to undergo two days’ [795] simple imprison* 
ment. The reasons given by the trying Magistrate for the conviction 
were as follows : — 

*' There are two counts against the accused, — one that he abused and 
insulted the complainant, the other that he intimidated him. The abuses 
are said to be foul abuses and the intimidation was a threat hy the accused 
to get the complainant dismissed. I think the first count has not been 
proved, but the socoud count has been. The intimidation has been clearly 
borne out by the evidence of Baloba aud Bala Dangi. There may have 
been hot words between the complainant and the accused as regards the 
making of the panchnama. Still the accused has no business to intimidate 
the complainant in the manner alleged. The defence is not reliable, as the 
witnesses are almost all the tenants of the accused. Regarding abuses, I 
think the evidence is discrepant and it is fair to acquit the accused. 
Regarding intimidation, I convict the accused.” 

Against this conviction and sentence the accused applied to the High 
Court under its revisional jurisdiction. 

Naraya7i Vishnu Gokhale, for the accused, referred to Beg v. Moroba 
Bhaskarji[2) and Beg v. Alya Dhurma (3). 

There was no appearance for the Crown. 


• Criminal Revision. No. 194 of 1895. 

(1) P. J. (1873). p. 108; 10 B.H.O.R, 441. (2j 8 B.H.C.R. Cr. Oa. 101. 

(3)Cr. Rul, of nth August 1870. 
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JUDGMENT. 

Per Curiam. — Following Beg v. Morobail) and Beg v, Alya 
Dhurma{2) the Courb sets aside the oonvicfcion recorded against, and the 
sentence passed upon, Dada Hanmant Dani, and directs the return 

of the fine. 

Conviction and sentence reversed. 


20 B. 793. 

APPELLATE CRIMINAL. 

Before Mr. Jiistice Jardine and Mr. Justice Banade. 

Qdeen-EmpRESS V. Tatya bin Appaji * [4th September, 1895.1 

Evidence Act (I of 1872), s. 26 -Confession-Police custody -Jailor in a Native Stale. 

The oustodv of the lieeper of e jail in a Native State, who is not a polios offioet, 
sao rtAf that of a police officer, merely because bis subordinates, the 

Vf^h^TaU are members of the police force of that State. lu the absence 

when^an accused person is watched and guarded by a police officer investigating 

Tn Ofienoe ^26 of the Indian Evidence Act (I of 1872) does not exolnde such a 
failoXm giving evideoco of what the aooused told h,m while in ja.l. 

[F, 15 Cr.L.J. 480 = 24 lod.Cas. 568 = 8 P.R. 1914 = 214 P.L.R. 1914; R., 2 O.W.N. 

71 (?4).] 

17961 This was a case submitted to the High Court J’Y 0. G. W. 
Maopberson Sessions Judge of Belgaum for oon6rmation of tbe sentence 

absconded and was not found for Kurandvad, which is a small Native 

he was Whfirin jail at that place awaiting extradition he 

L“a: r/oonfissions to the jailor. At his ‘^®^Sess.ons Court_^at 

S“brace=%Tr^^r;^^^^^^^^^^ -led as a witness. 

la^mldT ® 

stables. They keep watch, ^ ^hen thev are at work. They 

answer calls of nature. ® a- 1.^0 work. There are generally 

also look them up ut night, I super there are eight of these con- 

from eighteen to twenty ^ ^ t’ha chief constable when they are 

stables. They are under me and Department. The con- 

Bervinginthejail. perform ordinLry colics duties. I feed 

stables officiating under m tp^^^ The police constables 

the prisoners and -amain with me a month or Bfteen days 

is no fixed time.- 

* OonfirmatioD CaBC. No. 31 of 1895. 

« « « r. 101 ^21 Or. Bui. of I7th August, 1870. 

(1) 8B.H.0.R. Cf. Ca. 101. 
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1895 Upon thiy evidence the Sessions Judge ruled that the confessions 

8v;p. 1 were not admissible. His reasons were as follows : — 

‘‘ I am of opinion that the confession made to this witness, and which 
Appel- jj. Jg proposed to pub in, is ioadmissihle under s. 26 of the Evidence Act. 
LATE The witness, who is the Ki^rundvad Jailor, is not a police officer, but his 

Criminal, eipht warders are nolice constables, though while serving under him they 

are. it is said, relieved of police duties. They are not, however, relegated 

20 B. 795. viork for any soecifio time, and a man may apparently be a warder 

one day and a police constable the next and vice versa. I think, there- 
fore, that these warders must for the purposes of s. 26 be regarded 
as police constables. It follows that the accused was in custody, fths of 
which was police custody, and I think that for the purposes of s. 26 of 
the Evidence Act he must be regarded as having been in police custody. 
The Queen v, Eurribole Chunder Ghose (1) is in point. If the arrange- 
ment in question were in British territory, I should hold this view, 
and I think it must be held a fortiori in the case of a small Native 
State.” 

On the other evidence, however, in the case the jury found him guilty 
of murder, and the Sessions Judge sentenced him to death. 

[797] On the case coming on to the High Court for confirmation of 
the sentence of death. 

P. M. Mehta (with Wasudeo Gopal Bhandarkar) appeared for the 
prisoner. 

Rao Saheb Vasudev J. Kirtikar, Government Pleader, for the Crown. 

Branson, with him Dhondu Pandurang Kirhskar, for the complain- 
ant. — The prisoner was not in police custody when he made the statement 
to the police, and the statement is, therefore, admissible in evidence. The 
Sessions Judge held that the jailor is not a police officer and yet excludes 
the statement. The warders, who are police constables, were not present 
at the time the statement was made, the prisoner being in the custody of 
the jailor himself. It is like a statement made to the superintendent of a 
jail in British India. A police officer means a police officer of British 
India. 

P, M. Mehta in reply : — The custody was that of the police superin- 
tended by the jailor. Section 26 of the Evidence Act aoplies : see The 
Queen v. Hurriboie Chunder Ghose (1). 

JUDGMENT. 

Jardine, j. — Upon the evidence before us, viz,, that of the keeper 
of the foreign jail, we must hold that he is not a police officer, and 
assuming that the prisoner, when in that jail at Kuraedvad, was in his 
custody as he says, we are of opinion that the custody of the jailor did 
not become the custody of a police officer, merely because his subordinates, 
the warders of the jail, were members of the police force of the Kurandvad 
State. There is no suggestion of a close custody of the prisoner inside 
the jail, such as may possibly occur when a prisoner is watched and 
guarded there by the police officer investigating the offence. We are, 
therefore, of opinion that, on the materials before him, the Sessions Judge 
was wrong in holding that s. 26 of the Indian Evidence Act I of 1872 
excluded the jailor from giving evidence of what the prisoner told him. 
Unless there be other material or other objection to admissibility, such 
evidence should be taken, and inquiry made into all the circumstances 


(1) 1 C. 207. 
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oonoerning the making of the statements, who were present, and what 
the [798] contents were, and of course the date. The Sessions 
Judge should take the evidence of the jailor, and any other person present, 
and the prisoner should be allowed to question the witnesses, and to call 
any witness whose evidence cap be procured without unreasonable delay L^TE 
or exuensB, and who can testify as to what occurred at tbe time. The CRIMINAL, 
evidence should be certified to this Court as soon as possible, and within 

three weeks. 


Appel- 


20 B. 790. 


20 B. 798. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Ranade, 

GangabAM GhimNA Patel {Original Plaintiff) Appellant u. 

The Secretary op State fob India in Council {Original 
Defendant), Respondent.* [9th September, 1895 ] 

Possession -Declaration of title-Suit ty person in possession for declaration of title 
^ .^Burden of proof- Evidence- Failure of plaxnUff to prove title-Bo evidence of 
defendant's titU-Efrecl of plasniiffs possession- Plaxnt-Prayer for general relief 
-^PracticeSpecific Relief Act (I of 1877), s. 42. 

The p^aiDtifi who was in possession of cerUin land sued for a declaration that 
the defLdant had no tit,le Co it and that it belonged to him. Tbe plaint also 
nontained a prayer for general relief. At the trial both plaintiS and defendant 
f^Ued to prove any title to tbe land, but the plaintifi proved that he had been 
for ten years in possession and had built a shed on it. 

Bold, that no daolaratioo of this pUintIfl’s title could bs made ; but, 

Held on the authority of Ismail Ariff v. Mahomed Ohouse (1), that the plaint- 
iff was iawlully entitled to the land and to the shed thereon. 

■.« .... T> non /.iQQi. i» T-1 M 173 (175 176) = 5 Ind. Cas. 121 = 20 M.L.J. 71 = 6. M. 
'“d T soefg Bo?a: L B 1801 (1300 ; .<5 Bom. L.E 571 (573) 1 21 T.L.R. 67.] 

Appeal from the decision of A. Steward, District .Judge of Khandesh, 

*“suit “for d°eyarftton of title. Tbe plaintiff sued the Secretary of State 
for India in Council for a declaration of his title to a p.ece of ground with 
a cattle-shed on it situate in the village of Juwardi, taluka Paohora, m 
the K^deah District, which plaintiff alleged to be h.s an^cestral property 
®5 been given to him by bis uncle Fulji. The plaint stated 

n.nd the kulkarni of the village had submitted a report to 

Golrnment stating that the said piece of ground [799] belonged ‘o Goverm 
4 . . fhof the nlaiotiff thereupon received a notice from tbe Assistant 
CoZetor oall ng of hi m to vacate the ground, and that he had appealed 
Collector^nd then to tbe Revenue Commieeioner. but obtained no 
A ^aa Th« nlaint concluded with the following prayers . 

(a) That the said piece of ground be declared to belong to the 

plaintiff.^ That he be awarded any other relief to which be might be 

entitkd^ aefendant replied that the ground was not plaintiff's property but 
balonaed to Government, and that assuming that plaintiff had possession 
-of it for some time, such possession could confer no ownership on him. 

* Appeal, No. 189 of 1894. 

(1) SO I.A. 99. 
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The District Judge found that plaintiff had built a cattle-shed on the 
plot of ground at least ten years before suit, but that it was not proved 
that the site ever belonged to plaintifi's uncle Fulji or that he had any 
power to dispose of it in gift as alleged by the plaintiff. Ho then proceeded 
to say : — 

“It is now to be seen what use was made of the site prior to the plain- 
tiff erecting a cattle-shed ten or fifteeen years ago. There were apparently 
old walls on the site in dispute, and plaintiff asserts that before be built 
the cattle-shed, be erected sheds on the site each year and that he kept 
his fodder, grain and earth on the site. He had no hedge, but he put up 
thorns in places where the wall bad fallen down. He might have tied up 
bis cattle there occasionally, bub it is not probable that he would have kept 
his fodder and grain in a place which was practically open and which he 
could not see from the bouse in which he lived with bis family. I do nob 
believe the statement about the sheds being built on the site each year, 
and mere tying up of cattle does nob constitute ownership. 

4 : 

“ Holding, then, that the alleged gift is not proved, and that it is nob 
proved that the site in dispute is the ancestral property of Fulji or of 
* or plaintiff Gangaram, and that the documentary evidence is 

altogether unreliable, the conclusion is inevitable that Gangaram valad 
Chimna seized this land about 1883 and built a cattle-shed on it, making 
use, in doing so, of the old broken down walls which he found there. He 
has proved no ownership in the site; it was a mere unlawful usurpation 
of it, which Ganpat Patel reported to the proper authorities in 1886. ” 

On these grounds the District Judge dismissed the plaintiff’s suit and 
ordered him to remove the materials of the shed built on the site within 
three months of the date of the decree. 

Against this decision plaintiff appealed to the High Court. 

[800] Ganesh Krishna Deshmukk, for the appellant. — Plaintiff has 
been in possession for more than twelve years. Defendant requires him 
to vacate land. The on?<s is obviously on the defendant to prove bis 
title. This he has nob done. Plaintiff is, therefore, entitled to be retained 
in possession. Possession gives him a title against all except the rightful 
owner — In re Antaji Keshait Tamhe (1); Ismail Ariff y. Mahomed Ghouse (2). 

Eao Saheb Vasudev J. Kirtihar, Government Pleader, for the 
respondent. — Plaintiff sues for a declaratory decree. He comes into Court 
to establish his title. He is, therefore, bound to prove it. In such cases 
the onus is always on plaintiff — Luis Manoel Pedro Antonio v. Jalbhai 
Ardesir Skett (3) ; Eisandas v. Kashirom (4) ; Krishna Chitrn v. Protab 
Ghunder Surma (5); Field on Evidence, s. 102 ; s. 202 of the Land Revenue 
Code, (Bom Act V of 1879) ; Swarnamayi Raur v. Srmibash Koyal (6) : 
Baboo PuTseedh l^arain v. Bissess7t,r Dyal Singh (7) ; Royes v. Mudhoo 
Soodun (8) ; Muddun Mohun v. Bharut Ghunder Roy (9) ; Panduranga v. 
Na9appa{.\0);Raja Lelanund Singh v. Maharajah Mohcshicr (li). 

JUDGMENT. 

Jaedine, J. ^The plaint prayed that the Court would declare that 
the defeudanb had no title, and that the plaintiff had title to the property 
in dispute. The learned Judge found, on the evidence, that the plaintiff 
had not proved his title ; and this finding has not been contested here. 

(1) 18 B. 670 (674). (2) 20 I.A. 99. 

(4J P.J. (1892) p. 411. (5) 7 C. 560. 

(7) 7 W.R. 148. (8) 9 W R. 154. 

(10) 12 M. 366. (11> 10 M.I.A. 81. 
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(3) P.J. (1890) p. 215. 
(6) 6 B.L.R. 144. 

(9) 11 W.R. 249. 
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We are of opinion that the Judge was right in refusing the declaration of 
title— floyesv. Mudhoo (1) ; Rassonada v. SUhara7na (2) ; Sheik Torab Ally 
V. Sheik Mahomed Tukkee (3) ; Ismail Ari§ v, Mahomed Ghouse (4). 

The plaint, however, contained a prayer that the plaintiff naight be 
awarded any other relief to which he might be entitled. If he had made 
reference to 8. 42, illustration (p). of the Specific Relief Act, or if the 
Court had noticed that illustration which refers to suits brought for 
confirmation of possession, it [801] is probable that an issue would have 
been raised as to whether the plaintiff was entitled as against the defend- 
ant to be retained in possession. There is no 6videoc«, on the record, of 
the defendant’s title ; and it is found by the Judge that the plaintiff has 
held possession for at least ten years and has built a shed on the land. 
These facts appear to us to bring the case within the ruluig o* 
Lordships of the Privy Council in Ismail Ariff v. Mahomed GhouseK^). 

We therefore, modify the decree of the District Judge and further 
declare that the plaintiff is lawfully eubitled to possession of the land m 
suit and the shed thereon ; the defendant to bear the costs m both 

Courts. 

Decree amended. 


20 B. 801. 

APPELLATE CIVIL. 

Before the Bonourable Chief Justice Farranand Mr. Justice Parsons. 

Tai and another {Original Plaintiffs), Appellants r.^LADU AND 

OTHERS {Original Defendants), Respondents. 

(9th September, 1895 ] 

• TiTiAn.n hi! reversioner for possession-^ Death of the widow— Accrual 

. ^gi^^cess/ul application in execution pmceedinos against widow— 

Li^lalhnAct (xr 0 / 1877), fck. II, art. lil-Civil Procedure Cnie (Act XIV of 

1882), s. 283. 

TT .1 141 Bch.II.ot the Limitation Act (XV of 1877) a reversioner's 

riahr^^sSrUcrue. on the death of the widow. The fact that the reversioner 
right (ul application for possession in execution proceedings 

the wWoTana eu.d under e. 283 of the Civil Proeedure Code 

(lot XIV of 1982), does not debM him from filing a regular buiL 

[R,, 20 M. 493*7 M.L.J. 204.] 

dB-nnKn anneal from the decision of Arthur H. Unwin, District 
Judge of Nasilf. confirming the decree of Rao Saheb L, K. Nulkar, 

Suboraiuate jud|e Smnar.^ugi^^ers Malji valad 

* •• in the vear 1891 to recover possession of certain lauds and 

Anaji, suea ^ alleged that their father died about thirteen years 

hia widow 

Rakhmtgot ioto poB.esaioo; that ahedied on the 6th September, 1888, and 
fu ► n.#f«?hAr death the defendants took wrongful possession. 

The defendanta pleaded that the landa were aold to them by Bakhmi 
in the year 1880 under a registered deed to satisfy her husband a debts. 


(1) 9 W.R* 164. 
(3) 19 W.B. 1. 


B X— 199 


Second Appeal, No* 826 of 1891. 

(2) 2 M.H.O.R. 171. 
<4) 20 I.A. 9$, 
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i895 and that they were, therefore, the owners of the property. They further 
Sep. 9. stated that they had obtained a decree against Rakhmi. and recovered 

possession through the Court in 1883, and submitted that the claim waa 
Appel- time-barred. 

LATE Tlie Subordinate Judge found that the plaintiff’s claim was time- 

ClViL. barred under art. 91, sch. II, of the Limitation Act (XV of 1877). because 

— - the plaintiffs had by an application to the Court resisted the delivery of 

20 B 801. the lands to the detendants, and the suit was not brought within three 

years from the date of their dispossession in 1883. 

On appeal by the plaintiffs, the Judge confirmed the decree on the 
ground that the plaintiffs ought bo have brought a suit under s. 283 of the 
Civil Procedure Code (Act XIV of 1882) to set aside the defendants’ sale- 
deed within one year (art. 11, sch. II of the Limitation Act, XV of 1877) 
from the time their application was rejected. 

The plaintiffs preferred a second appeal. 

Ganqaram B. Bele, for the appellants (plaintiffs). — Both the lower 
Courts have taken a wrong view of our claim. While Rakhmi was aliveit was 
nob necessary for us to bring a suit for possession. Our cause of action 
arose on her death. There was no order passed by the Court on our appli- 
cation. Our object was to prevent delivery of possession to the defendants. 
It was nob necessary for us even to present an application, because Rakhmi 
was then alive and we could do nothing with respect to the property 
during her life-time. Article 141, sch. II, of the Limitation Act (XV of 
1877) is applicable, 

Daji A. Khare^ior the respondents (defendants). 

JUDGMENT. 

Farran, C.J. — Plaintiffs’ right to sue accrued on the death of the 
widow under art. 141 of sch. II to the Limitation Act. During her life- 
time they had no right to make any application for possession, and such 
an application when made must [803] of necessity have failed, as it did. 
Their having than made it unsuccessfully, and not having sued under 
s. 283, Civil Procedure Code, does not now debar them from filing the 
present suit. The District Judge must find on the validity and binding 
nature on the plaintiffs of the widow’s disposition of the property. We 
reverse the decree and remand the appeal for re-trial on the merits. 
Costs to abide the result. 

Decree reversed and case sent hack. 


11 DR 
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APPELLATE CIVIL. 

Before Mr, Justice Jardine and Mr. Justice Ranade. 

NaraYAN BaLBAL PaRADKAR {Original Plaintiff), Appellant v. Thb 
Secretary of State fob Inoiain Council Defendant), 

Respondent.* [10th September, 1895.] 
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Beventte Jurisdi<.tion Act {X of 1876), ss. 3. il — Civil Court*s jurisdiction^Forest Act 
(VII 0 / 1878), ss. 2, 16, 81— Forest officer — Bevenue officer— Land Revenue Code 
{Bombay Act V of 1879), 3, i03t — Foteil officer not a revenue officer— Appeal- 

Right of appeal — Construction, 

A forest officer is not a revenue officer within the definition in s. 3 of the 
Land Revenue Code (Bombay Act V of 1879). and does not become one merely 
by being placed under a revenue officer for purposes of control, 

Beotion 11 of Act X of 1876 only applies to an act or om'saion of a revenue 
officer, and only in cases where the law allows an appeal. 

Act X of 1376 must be construed strictly. No right of appeal can be given 
except by express words, 

[R., 28 A.W.N. 211^4 JI.L.T. 172 ; 6 3.L.R.241.] 

Appeal from the decision of T. Walker, District Judge of Tbana in 
suit No. 3 of 1893. 

The plaintiff purchased at an auction sale the right of gathering 
myrabolams in the forests of all tbe talukas of the Kolaba District and 
paid to the divisional forest officer one-fourth of the purchase-money and 
an additional amount as deposit. He then applied to the divisional forest 
officer several tinoes for [804] permission to gather the fruit. No per- 
mission was, however, granted to him except as to three talukas, until the 
season for collecting the fruit had expired. On this the plaintiff wrote to 
that officer informing him that the contract bad become null and void and 
asking a refund of the amount paid by him to Government. No reply was 
sent to this letter. Plaintiff thereupon filed this suit to recover the one- 
fourth of the purchase money, the amount of deposit, damages, and interest. 
The District Judge recorded the following judgment: — 

“ Plaintiff’s pleader urges (1) that tbe forest officer, whose act or 
negligence has caused this suit, is not a revenue officer, and (2) that no 
appeal against his order lay to anybody ; consequently plaintiff was 

entitled at once to seek his legal remedy. 

'* lb is well known that Government treat forest administration as a 
branch of land revenue administration : see, e.g., the long notification pub- 
lished at p. 909 of tbe Government Gazette, dated 8fch September, 1892. 

As pointed out in that resolution, forest administration is subject to tbe 
control of the Commissioner of the Division, and the forest officers are 
made assistants to tbe Collector for forest purposes in each district. Under 
Obap. XXII of the Land Revenue Code an appeal, therefore, lay to one or 
other* of these officers or to the Conservator of Forests, or to all three 
possibly. As plaintiff fails to show that he has appealed to any of them, 

* Appeal. No. 165 of 1894. 

t Beotioa 208 of the Land Revenue Code (Bombay Aot V of 1679) provides as 
follows In the abseaeo of any express provision of this Act, or of any law for tbe 
lime beiSs in force to the oootrory stl apeenl sh^l) lie from any decision or order pj69ed 
br ft feveoue officer onder this Act, or auy ether Uw (or the time being In force, to 
thfti officer's immediate superior, whether such deoiiioo or order may itself have been 
passed on appeal from a enMrdiaate offlur’e decision or order or not.^ 

1107 
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I thit>k he must be non-suited under s. 11 of the Bevenue Jurisdiction 
Act (Xof 1876)." 

He accordingly rejected the claim with costs. 

Piaint-iff thereupon appealed to the High Court. 

Narayan Ganesk Chandavarkar, for the appellant. — The District Judge 
was wrong in bolding that s. 11 of the Act X of 1876 operated as a bar to 
the present suit. The application of that section to any given ease turns 
on the right meaning of the term "revenue officer." A "forest officer" 
is not a revenue officer." A great deal also depends on the question 
vphefeher there is any right of appeal in this case. A forest officer has no 
right to hear an appeal. In the present case there is no right of appeal 
given to the party injured by a decision of the forest officer. The right of 
appeal must be expressly given and cannot be inferred — Attorney-General 
V. SiUevi (1). Section 16 of Act VII of 1878 provides for appeals only in 
certain cases. The only other law on the subject is the Land Bevenue 
Code (Bombay Act V of 1879). Seciion 203 of that Code applies to 
orders passed (1) by revenue officers, (2) under the Land Bevenue Code 
or (3) other law. Tne revenue officer referred [80Sj to in that Code 
must be one appointed under the Code alone, and so an order passed 
by a forest officer does nob fall under s. 203. The Forest Act, which 

is an Act of the Imperial Legislature, cannot be modified by an Act of 
the Bombay Legislature. 

The lower Court has not been able to indicate the proper authority 
to which appeals can lie. 

Rao Sabeb Vamdcy J. Kirtikar, Government Pleader, for the res- 
pondent. This suit is in respect of kardas in a Government forest. Fruit 
of trees are land " within the meaning of cl. 1 of s. 3 of the Revenue 
Jurisdiction Act, X of 1876. Money payable bo Government in respect of 
that fruit IS land revenue " within the meaning of cl. 2 of that section. 

Forest administration is a branch of land-revenue administration; it 

for instance. Bombay Government Gazette 
of 8bh September 1892, p. 909. containing rules under the Forest Act, 
Vll of 1878, which under s. 77 of that Act have the force of law. 
lorest officers are Assistant Collectors and subject to the control of the 
Bevenue Commissioner. They are, therefore, revenue officers under the 

oAo r proceedings are subject to appeal under 

Rovenue Code. This section stands in the place of s. 9 
of the Revenue Jurisdiction Act. which is replaced by it. The present 
suit being m respect of nnonoys claimable for the fruit of Government trees 
vested in the contractor by the terms of the sale, and forest officers being 

employed in or about the business of the moneys so claimable, plaintiff 

ought to have first appealed from the decision of the forest officer, which 
18 the basis of the present suit, and s. 11 of the Revenue Jurisdiction Act 


JUDGMENT. 

V District Judge held this suit barred bv s. 11 of A 

X of 1876. His reasons were that a resolution of the Governor of Bombs 

Government Gazette, p. 909, and dated the 8f 
beptemher, 1892, treats the administration of the forests as a branch > 

land-i^venue aaministration, and places the former, administration .ac 
Its offioers under the control of the revenue officers. Therefore I 


(1) 10 HX. Cases, 704 1710). 

1*1 OR 




. ^ s • 
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[806] held as follows : — “ TJoder Gh. 13 of the Land Keveaue Cods an 
appeal, fcherefors, lay to one or other of these officers (the Commissioner 
or the Collector) or to the Conservator of Forests, or to all three possibly.’' 
The language used by the District Judge shows that it was not made clear 
to him where the appeal lay, as he cannot say to which of the three 

ofifioera it lies. 

It is settled by a series of decisions that Act X of 1876 most be con- 
atrued strictly. We must, therefore, see whether the suit is barred by that 
Act or any other Statute. 

Section 11 only applies to an act or omission of a revenue oflScer, 
and to these only where the law allows appeal. ^ Revenue officer ’ is 
defined in s. 3 as connoting a connection with “land revenue,” which 
connotes the word “ land,” and land includes trees and fruit. We do 
not think this mere inclusion can be stretched so as to make a servant of 
Government in some different department altogether an officer of land 
revenue merely because, e.g., ha sells for Government the produce of 
trees in a compound belonging to Government, The Forest Act Yll of 
1878 treats forest officers as a class defined off from other officers. In 
B. 16 it makes a clear distinction between them and officers of the Revenue 
Department ; and if the price of forest produce were m itself land 
revenue ” there would be no occasion in s. 81 to say that it may be 
recovered “ as if it were an arrear of land revenue. See Aaroyan 
V. Sakharam{\). By parity of reafioning, we hold that a forest officer is not 
a revenue officer within the definition in s. 3 of the Land Revenue Code 
(Bombay Act V of 1879). The Government Pleader went on to argue 
that he was made such by being placed under a revenue officer for pur- 
poses of control. This involves the absurdity of holding that, if be had 
been put under the control of a judicial or military officer, be would become 

a judicial or military servant. . u j 

Taming to the second circumstance essential to create the bar u^nder 

s 11 of Act X of 1876, we have to see if there was any appeal which the 

nlaintiff bad of right. No right of appeal can be given except by express 

S-ne IZney Generll v. [807] SUlem (2).. Such appeals as 

the superior Legislature intended to give are so given in the Forest 

Act of 1878: and it is admitted that those provisions do not give 

any appeal to the plaintiff in regard to toe matter now m smt. 

Even H we had held that the forrest officer is a revenue officer under 

the Bombay Land Revenue Code, we would have serious doubts 

whether the general words used io s. 203 thereof by the infenor 

L^lature were intended in any way to affect the complete legislation 

about forest officers of the superior Legislature, The Land Revenue Code 

is evidently intended - ^ea. on^y^w.h^ wbat -ally now n .lag 

XersVthat department. It has not been suggested that the acts or 
oSissions of the forest officer, about which this suit is brought, were done 

io any matter to w'hich that code relates. j r • 

The District Judge, therefore, was m error m declining juris- 

^“‘‘The Court sets aside bis decree, and remands the suit to the 
District Court for disposal : the respoudent to pay the costs of this 

appeal. 

Case remanded. 


(1) 9 B. 462 ; 11 B, 819 (522) 


(2) 10 H. L. Cases 704 (710) 
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Abatement. 

{!) See CRIM. PRO. CODE (ACT X OF 1882), 19 B. 714. 

(2) See Mortgage (Redemption). 20 B. 549. 

Abetment. 

See PENAL CODE (ACT XLV OP 1860), 19 B. 105 ; 20 B. 394. 

Accomplice. 

See EVIDENCE ACT (I OF 1872), 19 B. 363. 

Accounts. 

(1) See ACT III OF 1876 (TOLLS ON ROADS AND BRIDGES', 20 B. 663. 

(2) See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 19 

B, 553, 20 B. 469. 

(3) See Hindu Law (Joint Family). 19 B. 532. 

(4) See LUNACY, 20 B. 659. 

(5) See MORTGAGE (REDEMPTION), 20 B. 721. 

(6) Bee STAMP, 19 B. 193. 

(7) See Valuation, 20 B. 265. 

Accretion. 

Bee HINDU Law (Joint Family), 20 B. 316. 

Accumulations. 

(1) See Hindu LAW (joint family*, 20 B. 3i6. 

(2) Bee HINDU Law (WILL), 20 B. 571. 

Accused. 

See EVIDENCE, 20 B. 166. 

Acknowledgment. 

(1) See ESTOPPEL, 39 B. 374. 

(2) See Minor 20 B. 61. 

Acquiescence. 

See EncbOAOHMENT, 20 B. 298. 

Acquisition. 

See EASEMENT, 20 B. 704. 

I, — Imperial Acts. 

Act XIX of 1841 [The Succession (Property Protection).] 

See SUCCESSION ObbtipiOATE AOT (VII op 1989), 19 B. 790 ; 20 B. 437. 

Act XX of 1847 (The Indian Copyright). 

B. 8 -flee COPYRIGHT, 19 B. 667. 

Act XXXVII of 1850 (The Public Servant* Inquiries). 

Bee PENAL Code (act XLV OP 1960), 19 B- 61. 

Act XVIII of 1854 (Railways). 

B. 10— See RAILWAY COMPANV, 19 B. 166. 

Act XI of 1855 (The Mesne ProflU and Improvements). 

B. 4— Bee LANDLOBD AND TENANT, 30 B. I. 

ini 


page 
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Act XIII of 1856 (Police, Presidency Towns). 

5. 35, cZ. 1 — Frau'iideni possession of property -^Property reasonably sus- 
pected of beiny stolen — Duly of the prosecution to prove to the satisfac- 
tion of ths Court that there exist reasonable grounds of suspicion-^ 
Onus probaiidi. — A persoo cannot ba called on to account for hia 
possession of property unders. 35, cl. (1) of the Police Act XIII of 
]856, unless there is evidence which satisfies, not the police officer, 
but the Court, after judicial consideration, that such property 
“ may bf* reasonably suspected of bein^ s^ol6n or fraudulently 
obtained." QuEEN-EUPRESS v. DHANJIBHAI Edulji, 20 B. 
348 • • • 

Act XIX of 1857 (Joint-stock Companies). 

See COMPANY. 19 B 1. 

Act XXXV of 1858 (The Lunacy District Courts). 

(1) See Lunatic, 19 b. i35. 

(2) s. 14—366 Lunatic. 20 b. 150. 

(3) S5, 15, 16, 17, 18 and 20— Hindu lunatic— See LUNACY, 20 B. 659. 

Act XL of 1858 (Minors). 

(1) See Minor, 20 B. 61. 

(2) S. 2— See ACT VIII OF 1890 (GUARDIAN AND WARDS). 19 B. 309. 

Act XXVII of I860 (Collection of Debts on Successions). 

See Succession Certificate act (VII of 1889), 19 B. 790. 

Act XX of 1864 (Bombay, Minors). 

(1) See ACT VIII OF 1890 (GUARDIAN AND WARDS). 19 B. 309, 832. 

(2) See Hindu Law (Minority', 20 B. 286. 

(3) S. 2— Se0 MINOR, 20 B. 534. 

(4) s. 12 -866 SURETY, 19 B. 245. 

(5) S. 18 -See LUNATIC, 20 B. 150. 

(6) Ss. 18 and 29— See MINOR, 20 B. 61. 

Act XIV of 1869 (Bombay Civil Courts). 

(1) Ss, 9, 10— See ZANZIBAR, 20 B. 480. 

(2) S. 23— See ACT XVII OF 1879 (DeKKHAN AGRICULTURISTS’ RE- 

LIEF), 19 B. 46. 

(3) S. 26— See CiV, PRO. CODE (ACT XIV OF 1882), 20 B. 736. 

(4) S. 26-See VALUATION, 20 B. 265. 

(6) S. 32-8e0 UIV. PRO. CODE (ACT XIV OF 1832), 20 B. 697. 

Act XXI of 1 870 (Hindu Wills). 

(1) See Executor, i9 B. 123. 

(2) 8. 2, els. (a) and (&). See HINDU LAW (WILL), 20 B. 674. 

Act XXIII of 1871 (Pensions). 

s. 4—806 ACT III OF 1874 (Bombay, Hereditary Offices), 19 B. 250. 

Act X of 1876 (Bombay Revenue Jurisdiction). 

(1) Ss. 3 and 11 — Bar of jurisdiction— Forest officer not a revemie officer 

— Forest Act {VII of 1878), S. 81. — The bar of jurisdiction contain- 
ed in s. 11 of Act X of 1876 does not apply to cases in which a 
Collector moves under s. 81 of Act VII of 1878 to recover, at the 
request of a forest officer, the price of out timber sold by the latter 
under 8. 81 of Act VII of 1878. HARIBAI v. THE SECRETARY 
OF STATE FOB INDIA IN COUNCIL, 20 B. 764 

(2) Ss. 3, 11 — CivilCourds jurisdiction -Forest Act {VII of lQ78),ss.% 16, 

81 -Forest officer— Revenue Officer — Land Revenue Code — Bombay 
Act V of 1979, ss. 3, 203— J’oresf officer not a revenue officer— Appeal 
— Right of appeal — Construction. — k forest officer is not a revenue 
officer within the definition in b. 3 of the Land Revenue Code 
(Bom. Act V of 1879), and does not become one merely by being 
placed under a revenue officer for purpose of control. 
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Act X of \%76 (Bombay Reveaue Jurisdiction) — [Concluded). Fagi^ 

B. 11 of Act X of 1876 only applies to an act or omission of a 
reveuue officer, and only in cases where the law allows an appeal. 

Act X of 1876 must be construed striotly. No right of appeal can be 
given except by express words. Narayan Ballal v, SECRE- 
TARY OF STATE FOR INDIA, 20 B. 803 ... 1107 

(3) 8- 4— See WatAN, 19 B, 581. 

(4) Ss. 4 (c) and 5 (6)— Sea AOT V OF 1879 (BOMBAY LAND REVENUE 

CODE), 20 B. 747. 


Act I of 1878 (Opium). 

8, 4, rr. 43, 44, 45atfcd 52 of tlie rules framed under the Opiuvi Act'- 
Conlract Act (IX of 1872), s. 23 — Lease of a farm to retail opium at 
certain shops in a district — Sub lease of such shops without the Col- 
Ifctor's permission — Sublease voii^IUegal contract—Advanees 
made for an illegal purpose subsequently carried out cannot be re- 
covered . — The plaiociff wbo held the farm of the right to retail 
opium at certain shops in a district, and whose lease contained a 
clause prohibiting sub-letting without the Collector’s permissicn, 
entered into an agreement with the defendant to sub let to him, on 
certain conditions, the management of certain shops in the district 
for one year without the Collector’s permission. After the expira- 
tion of the year the plaintiS brought a suit against the defendant 
to recover the ^balance due to him under the agreement, and 
obtained a decree. 

Held, reversing the decree, that the agreement not being permitted by 
the rules framed under the Opium Act (I of 1878) was forbidden by 
8. 4 of the Act, and was void as having in view an object forbidden 
by law. 

Beld, further that the plainlifif could not recover the price of the 
opium supplied to the defendant, inasmuch as advances made for 
an illegal purpose subsequently carried out cannot be recovered. 
RAGHUNATH V. NATHU HIRJI, 19 B. 626 

Act VI of 1878 (The Indian Treasure Trove). 

Bight of a Talukdar in Gujarat to treasure trove^Rights of Government.— 
^ A bag containing Rs. 248 2 0 and a gold ring was found buried in a 
field under circumstances which created suspicion of the com- 
mission of an offence. Tbe District Magistrate called lor claimants 
to come forward under a. 523 of the Code of Criminal Procedure 
(Act X of 1882). Thereupon the plaintiff put in his claim, alleging 
that as Talukdar and owner of tbe soil in which tbe property was 
found he was entitled to the property. His claim was rejected, and 
an order was passed under s. 624 of tbe Code placing the property 
at the disposal of Government. The Talukdar then sued the 
Secretary of State for India in Council to recover the property in 
dispute. The Joint Judge awarded tbe claim. 

Held reversing tbe decree of the lower Court, that, in the abeenoe of 
any evidence to prove tbe Talukdae’a right to treasure trove either 
bv a grant or prescription, tbe property belonged to Government, 
the Indian Treasure Trove Act (VI of 1878) being inapplicable, as 
no notice was given by the finder, nor were any proceedings taken 
ander it. SBCBBTABY OP STATE FOB INDIA IN COUNOIIi v. 

Vakkatbanqji Meobbajji, 19 B. 668 


Act VII of 1878 (Indiao Forest). 

(1) Ss. 2. 18 81— See ACT X OP 1876 (BOMBAY BBVBNDB JuBIB- 

DIOTION), 20 B. 808, 

(3) 8 Bl— Bee AOT X OF 1376 (BOMBAY RBVBNCB JubIBDIOTION). 20 
B. 764. 

Aet^y of 1879 I Rail way#). 

a 11 — See BAH-Wat COMPANY, 19 B. 168. 

^ 1113 
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Act XII of 1879 (The Code of Civil Procedure Registration and 

Limitation Acts, Amendment Act). PAGE 

S. 325-A— See LIMITATION ACT (XV OP 1877), 19 B. 261. 

Act XVII of 1879 (Dekkhan Agriculturists’ Relief)- 

(1) Special i/udge — Ex-parte order — Review — Reasonable exercise of discre-^ 

lion. — Tbe Special Judge under the Dekkhan Agriculturists’ Relief 
Act (XVII of 1!?79) has power to review an ex-parle order made by 
him. RAMCHANDRA NarAYAN KULKARNI V. DrAUPADI, 20 B. 

281 ... 745 

(2) S. 2 — Suit by agriculturist^ Agriculturist also owner of the inamvillages 

and a pensioner — Income from villages owing to mortgage together 
with pension less than income from other sources — Definition of agri- 
culturist— AgricuLiurist. — Where an owner of inam villages* the 
revenue from which, together with his income from other sources 
not agricultural, was greatly in excess of the iucome he derived from 
agriculture, mortgaged tbe inam villages, and thereby reduced the 
income actually received by him from non-agrioultural sources to 
less than tbe income he derived from agriculture. 

Held, that although his income from tbe inamvillages and from other 
sources not agricultural might together be suffioient for his main* 
tenance, nevertheless tbe construction of tbe definition of agricul- 
turist given in the Act which is quite independent of any such ques- 
tion, could not be affected thereby, and that he must be deemed to 
earn the means of livelihood ” principally from agriculture, and to 
be au agriculturist within the meaning of Act XVII of 1879, 

Dwarkojirav Baburav V. Balkrishna Bhalchandra, 19 B. 

255 ... 173 

(3) S. i—Practice^Procedure—Jurisdiciion'^Jurisdiction of Second Class 

Subordinate Judge, — The plaintiff sued to establish bis title to. and 
recover a moiety of a cash allowance payable to him from the Mam- 
latdar's treasury at 8atara- The claim was valued at Rs. 455-4- 
Tbe plaint was filed in tbe Court of tbe First Class Subordinate 
Judge at Satara. who transferred tbe case for trial to the Joint 
Subordinate Judge of tbe Second Class. The latter Judge dismissed 
the suit on the merits, holding that the plaintiff bad no right to 
tbe moiety of tbe allowance which he sought to recover. This 
decision was reversed, on appeal, by the Assistant Judge, on the 
ground that tbe Joint Subordinate Judge of the Second Class had 
no jurisdiction to hear the suit under a. 4 of the Dekkhan Agricul- 
turists’ Relief Act (XVII of 1879). 

Held, that the requirements of s. 4 of Act XVII of 1879 were suffici- 
ently complied with by the suit having been yifed in the Court of 
the Subordinate Judge of the First Class. He was competent under 
s. 23 of Act XIV of 1869 to transfer tbe suit to the Joint Subordi- 
nate Judge of the Second Class who was deputed to assist him. 

MANAJI V. NARAYANRAO, 19 B. 46 ... 31 

(4) S. 13, els. (6), (d) and s. 15 — Mortgage — Redemption mi Account— 

Principal debt how ascertained— Arbitration.— In a redemption suit 
under the Dekkhau Agriculturists* Relief Act (XVII of 1879). the 
Court should, in taking an account* form its own opiuion on tbe 
subject. As the law stands, a mere guess as to the sum of money 
actually advanced cannot be madeiu favour either of one side or 
the other. If there ate no materials from which the Court can 
satisfy itself as to the amount wbioh should be allowed on account 
of priuoipal, whether under cl. (6) or cl. (d) of s. 13 of the Act. 
it is open to it to have recourse to arbitratiou under the pro- 
visions of s. 15. Dhondi V. Lakshman, 19 B. 553 ... 369 

(5) S. \b-B— Decree for redemption — Order for the payment of money 

within a certain period — Application for payment by instalments— 

Order to be made in the course of proceedings under the decree, that 
is, by the Court which carries out the decree. — In a redemption suit 
under the Dekkhan Agriculturists’ Relief Act (Aot XVII of 1879), 
the Court having passed a decree for tbe payment of the mortgage 
amount within a certain period, and the decree being confirmed in 
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Act XVll of 1 879 IDekkhan Agriculturists’ Relief)— (Con/tnued). 

seoood appeal, the mortgagor after the expiration of the time for re- 
demption specified in the decree applied to the High Court for an 
order for the payment of the amount by instalments under s 15 B 
of the Dekkhan AgriouUurlsts’ Relief Aot (XVII of 1879). 

Held, that such an order oould only be made in the course of the pro- 
ceediogs under the decree, that is, by the Court which carries out 
the decree. BHAQIRSTHIBAI v. HARI RAVJI CHIPLUNKAR. 19 B. 

ai6 

(6) S Suit ior account— Such suit no bar to subsequent suit for 

redemption— Civ. Pro. Code {Act XIV of 1882), s 43.— Under 
s. 15 D of the Dekkhan Agriculturists’ Relief Aot (XVII of 1879) 
as amended by Act XXII of 1882, an agriculturist mortgagor can 
sue for an account upon a mortgage, without at the same time 
asking for redemption. Such a suit will not bar a subsequent suit 
for redemption. The section was expressly intended to remove the 
bat created by a. 43 of the Code of Civil Procedure (Aot XIV of 
1882). L.^LUCHAND V. GIRJAPPA, 20 B. 469 
(715 44 para 2 — Exvres$ion'*show cause,'* meaning of— S* B25of the Civ, 

‘ Pro. Code (Act XIV 0/ 1882).— The expression “show cause” in para, 

2, 8. 44 of the Dekkhan Agrioulturifts’ Relief Aot (Aot XVII of 1979) 
means to allege and prove suflaoient cause and not simply to object. 
RaJMAL MOTIRAM MABWADI V. KRISNA VALAD MAHIPATI 
BAaADBKAB, 20 B, 208 


(8) 8. 47— See SUCCESSION CERTIFICATE ACT (VII OF 1889), 20 B. 76. 

(9) 8a 49 (a) and 7 ^— Conciliation agreement— Conciliation agreement 

forwarded to be filed in Court— Death of plainti^— Substitution by 
the conciiiator of the name of the deceased's heir on the return of the 
aoreemenl by the Subordinate Judge— Practice —A plaintiff applied 
tJa conciliator appointed under the Dekkhan AgtiouUutists’ Relief 
Act (Bombay Aot XVII of 1879) for an amioable settlement of a 
dispute between himself and the defendant, and came to an agree- 
ment disposing of the matter which was duly forwarded to the 
Subordinate Judge to be filed in Court. On receipt of the agreement, 
the Subordinate Judge issued notices to the parties to show cause 
why the agreement should not be filed, and was, on the day of 
hearing informed that the agreement oould not be filed owing to 
nlaintifl’s death. The agreement was then returned to the conciliator 
who entered therein the name of the deceased plaintiff’s heir and 
forwarded it to the Subordinate Judge. A question having there- 
upon arisen as to whether the conciliator could enter on the record 
the name of the heir of the deceased plaintiff. ' 


that although there is no provision in the Dekkhan Agricul- 
turists’ Belief Act (Bombay Act XVII of 1879) empowering a 
conoiliatot to enter the name of the heir of a party, and Government 
have not apparently under s. 49 (a) of the Aot made any rules 
regulating the procedure before conciliators in this respect, yet when 
a Subordinate Judge is seized of a conciliation agreement, there ie a 
proceeding before him under the Aot. He should, therefore, under 
B. 74 of the Aot follow the provisions of the Civ. Pro. Code (Aot XIV 
of 1989) in regard to placing on the record the heirs of the deceased 
parties. NABAYANDA8 BAKHARAM v. KONDI, 19 3. 202 

1101 8 53 Revieionarij power of the Special Judge — Caeea in which 

failure of justice appears to have taken place— Jurtsdiction— Civ. 
Pro Code (Act XIV of 1082), s. 622,— 8- 622 of the Civ. Pro. Code 
(Aot XIV of 1682) gives to the High Court jurisdiction to interfere 
only where the lower (3oart acts wiihoutjurisdiction or has exercised 
its inrisdiotion “ illegally or with material irregularity.” 


Under s. 68 of the Dakkban Ageicnltutists Relief Aot (XVII of '1079) 
the Speoial Judge has a rtvieiooary power in all oaaee where a failure 
of jueilce appears to have taken place. It is for hi m t o decide 
' wbetber the finding on a tyueation ofiaotby a Bubordluste Judge 
is Uf that nstun, end in dding eo be It enfltely witfaiQ faU juriB- 
diotiOQ. (iuBUBAflAYA V. CHANMALAPFAV'W B. 280 
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Act XVII of IS79 (Dekkhan Agriculturists’ Relief) --{Concluded), PAGE 

(11) Ss. 56 and 60-Sae HINDU LAW (ADOPTION), 19 B. 239, 

(12) Ss. 73, 74 — Rtvieiu of first Court’s order — Fhiding that a ‘party to a 

suit is an ag/tculturist—Disirict Judge^Assistant Judge. — An assis- 
tant Judge having found that the defendants in a suit pending 
before him were not agriculturists, the defendants presented a 
petition of review of that finding, and in review the Assistant Judge 
came to a contrary conclusion. 

Held, that as s. 74 of the Dekkhan Agriculturists’ Relief Act (XVII of 
1879) only makes the Civ. Pro. Code (Act XIV of 1882) applicable 
to suits before the Subordinate Judge, the conduct of proceedings 
before a District or Assistant Judge when sitting in revision under 
8. 53 of Act XVII of 1879 is within his own disoreiion, and the 
granting of a review on the ground of mistake as to the nature of a 
defendant’s income is a reasonable exercise of such discretion. 

Badaricharya V. Ramchandra Gopad Savant, 19 B. 113... 76 

(13) S. I'^—Specinl Judge — Rs\^vio -Power of Special Judge to review his 

own decree'-Application of Civ. Pro. Code (XIV of 1882) to proceedings 
of Speciil Judge — Cw. Pro. Code (Act XIV of 1882). s. 622.— The 
Special Judge appointed under the Dekkhan Agriculturists' Relief 
Act (XVII of 1679) (the defendants not appearing) reversed, in revi- 
sion under s. 63 of the Act, the decree of a Subordinate Judge and 
passed a decree for the plaintiff. One of the defendants, who, it 
appeared bad not been served with notice of the previous application 
for review, subsequently applied to the Special Judge to review his 
decree, and that application was granted on the ground that the 
applicant had not had notice of the former review. On this subse- 
quent review the special JuJge discovered that he bad made a mis- 
take with reference to the date of certain documents, and that this 
mistake had led him to a wrong conclusion upon the merits of the 
case. He consequently reversed bis former order and dismissed 
the suit, confirming the original decree of the Subordinate Judge. 

The plaintiff then applied to the High Court, under its extraordi- 
nary jurisdiction (s. 622 of the Civ. Pro. Code) Act XIV of 1882) . 

Held, that in granting a rehearing the Special Judge had exercised a 
reasonable discretion with which the High Court could not interfere 
in its extraordinary jurisdiction. 

The Civ. Pro. Code (Act XIV of 1982) is not applicable to proceedings 

before the Special Judge, and the conduct of such proceedings rests 
within his discretion. 

Parsons, J.—Tha Special Judge cannot under the Dekkhan Agri- 
culturists Relief Act (XVII of 1879) review bis decree and order a 
new trial on the ground of discovery of fresh evidence, but be has 
oisoretional power to review his decree in order to correct a mistake 
into which be has fallen. RamsING v. Babu KISANSING 19 
B. U6(F. E.) ^ ^ 73 

Act XII of 1880 (The Kazis'. 

See Act in OP 1874 (BOMBAY HEREDITARY OFFICES', 19 B. 250. 

Act V of 1881 (Probate and Administration). 

(1) Sea Probate, 20 B 227. 

(2) Ss, 16, 18— See EXECUTOR, 19 B. 123. 

(3) S. 55—866 PROBATE, 20 B. 238. 

(4) Ss. 56 and 57— Tesfafor subject of the Baroda State— Will executed 

at XJoroda-lhsposttwn of immoveable property in British Indta— 

Courtst7t British India- Jurisaiciion—Probate.-^XJDders. 66 of the 
Probate and Administration Act (V of 1881) a District Judge has 
lunsdiotion to grant probate of a will executed out of British India 

- by. a person who is not a British subject, if the testator bad at the 

--toe ol hU. death moveable or immoveable property within the 

,.piilfl®ptioQ.Qif tha.Jyd&e. . • . ^ 
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Act Vof 1881 (Probate and Administration)— (Conci«<i«d). 

Tbo discretion vested in a Judge by s. 57 of that Aot does not extend 
to a case where there is no Court of concurrent jurisdiction in India 
to which application for probate can be made. 

The validity of a will whioh purports to dispose of immoveable pro- 
perty in British India must be tested by the rules applicable to the 
execution of wills in British India. BhauraO v. LakshmiBAI, 20 
B. 607 

(5) 8. 82 -See PARTNERSHIP, 20 B. 15. 


Act XII of 1882 (The Indian Salt). 

Limilaiion prescribed for charging with offence— Fraud in concealing date 
of offence— Lxmitation Act {XV of 1877), s. 18. riot applicable to cn- 
minol proceedings — Revisional jurisdiction of Sigh Court —Power to 
interfere with interlocutory orders of Subordinate Courts Crtrmnal 
procedure.— The High Court cau interfere with an interlooutory 
order passed by a Magistrate, 

The provisions of s. 18 of the Limitation Act of 1877 do not apply to 
criminal cases, and the peremptory terms of s. 11 of the Indian Salt 
Act (XII cf 1882) are not affected by that section. QUEEN-BM- 
PRESS V. NAGESHAPPA, 20 B. 543 

Act XV of 1882 (The Presidency Small Cause Courts). 


( 1 ) 37— See PRACTICE. 20 B. 293. 

(2) S 69— Duty of the Judge in stating a case for opinion of the High 

' Court— Existence of a qiustion of law, dc., a condition precedent 
—Small Cause Court.— Under e. 69 of the Presidency Small Cause 
Courts Act (XV of 1882) the existence of such a question of law or 
usage or construction as therein mentioned is a condition precedent 
to a reference lo the High Court, and if oo such question arises, the 
Small Cause Court has no authority to refer and the High Court no 
jurisdiction to deal with the reference. 

The duty of drawing up the case, where a reference is made, is imposed 
on the Court, and it is responsible for the form of the case. 
ISHWARDAS V. KALIDAS. 20 B. 779 = Chitty’a 8.0.0. R. 508 

Act XXII of 1882 (Dekkhan Agriculturists' Relief). 

Bee ACT XVII OP 1879 (DEKKHAN AGBICULTUBTSTS' RELIEF), 20 B. 469. 


Act VII of 1887 (Suits Valuation). 

(1) Bee PRACTICE. 20 B. 60. 

(2) S. 8— See CiV. PRO. CODE (ACT XIV OF 1882), 20 B. 736. 

(3) 8. 8— See Stamp. 19 B, J98. 

(4) 8. 8— See VALUATION, 20 B. 265. 

Act IX of 1887 (Provincial Small Cause Courts). 

a 87 and art. 36, ci. (il, H - S«i( for damage, -CoffnUabU bu Small 
Cause Court— Begietration of plaint which has been ordered to be 
returned— StnaU Cause Court.— A suit to recover damages for injury 
to a wall caused by the diversion of a water course is cognizable by 
Prnviocial Small Cause Court. Such a suit does not fall within 
?heex(!eption of art. 35 (i) of sch. II to Act IX of 1887. In re 
HaUSAMBHAI ABDULABHAI, 20 B. 283 

Act VIII of 1890 (Quardiao and Wards). 

at auardianand Ward-CertificaUof guardianship-Quardian appointed 

' under awHl-Necfttily ofprobaU.—li is not incumbent on a person, 
who has been appointed guardian of a mioor under a will, to take 
nnt nrobate as a condition precedent to his obtaining a certificate of 
fluardiaoship under Aot VIII of 1890. PaTHAN ALLIKHAN BOD- 
LUKBAM V. BAI PaNIBAI, 19 B. 832 

/Qk mnor—Uwor eo vareenar in a joint Hindi* family governed by tha 

(2) law.-Under Act VIII of 

^on A fftiacdiaa etoilot be appointed to the property of a fniuor who 
Is a mobber of a foitit Hindu family governed by Ute) HltahehAn 
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Act VIII of 1890 (Guardian and 'Wards}— {Concluded)^ RagG 

law, and possessed of no separate property. A guardian of tbe 
person of such a minor may be appointed under tbe Act. ViRUPAK- 
SHAPPav. Nilgangava, 19 B. 309 (F, B.) ... 209 

(3) See Guardian and Ward, 19 B. 96. 

(4) Ss. 47 {g)and iS— Guardian — Order refusing to remove a guardian^ 

l^ot appealable— Appea1~Practice-~TheeSectot ss. 47 (p) and 48 of 
Guardian and Wards Act (VIII of 1890) is to allow no appeal from 
an order refusing to remove a guardian. In re BAI HARKHA> 20 B. 

667 ... 1013 

Act IX of 1890 (Railways). 

S. 76— Bee RAILWAY COMPANY. 19 B. 159. 

Act VI of 1892 (The Indian Limitation Act and Civil Procedure 
Code Amendment Act). 

(1) S. 4— See CiV. PRQ. CODE (ACT XIV OF 1882), 20 B. 198. 

(2) S. 647—860 Practice, 19 B. 276. 

II.— Bombay Acts. 

Act II of 1863 ^Bombay Exemptions from Land Revenue in 
Territories subject to Act XI of 1852). 

(1) See ACT III OF 1874 (BOMBAY HEREDITARY OFFICES), 20 B. 423. 

(2) See Estoppel, i9 b, 374. 

Act I of 1865 (Bombay Survey and Settlement). 

S 43-Soe L andlord and Tenant. 20 B. 354. 

Act VIII of 1867 (Bombay Village Police). 

(1) See Evidence, i9 b. 728. 

(2) Ss, 10, 11, 12 — Duties of the police paid in cases of utinalu7’al or 

sudden death — Anc ient village sijstem of police 7ic,taffectedby the Code 
of Criminal Procedure iAct X of 1882).— The ancient village system 
of police, as regulated by Bombay Act VIII of 1867, remains un- 
aflecled by tbe Code of Criminal Procedure (X of 1882) except where 
tbe Code contains a speoi5o provision. 

Under Bombay Act VIII of 1867, the police patel has to do much 
more than merely inform the district police. He has himself to in- 
vestigate the matter of a crime and obtain all procurable evidence. 

Under s. 1 1 of the Act, if an unnatural or sudden death occur, or any 
corpse be found, be must forthwith hold an inquest and investigate 
with tbe panch the causes of death and all the oiroumstances of tbe 
case, and make a written report of tbe same. If it appears that the 
death was unlawfully caused, he must immediately give notice to 
the police station, and if the state of the corpse permits, be shall at 
once forward it to the Civil Surgeon or other appointed medioal 
oflScer. These provisions of tbe law are likely to be defeated if the 
police patel refrains from the proper action until the district police 
officers arrive on the spot. Queen-EMPBESS v. RaGHO Mahadu 
19 B. 612 408 

Act 111 of 1872 (Bombay Municipal). 

S. 2B9— See MUNICIPALITY, 19 B. 407. 

Act VI of 1873 (Bombay District Municipal), 

(1) S. 11— See Municipality, 20 B. 732 

(2) s. 17—866 Municipality, 20 B. 146. 

(3) 8. 33, cl. 1— See MUNICIPALITY, 19 B. 27. 

(4) Ss. 42, cl. (1), 43 and 75— S:e MUNICIPALITY, 19 B. 212. 

(5) S. 64— Bee MUNICIPALITY, 20 B. 83, 

Act III of 1874 (Bombay Hereditary Offices). 

(1) S3. 5, 10 and 15, cl. (2)— Amending Act V of 1886.' s. 1— Deshamnkhi 

vaian-Oominutation-of service^ Gordon Setilement.^B. 10 of the 

Yatac Act (Bom, Act tllot 1874)- applies to tles/mmuAiAi' service 

ni8 
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Act 11! of \S74 (Bombay Hereditary Offices)— (ConcZudcd). 


vatan with respect to which the liability toBer^e has been commuted 
under the Gordon Settlement. BHAU v. RamCHANDRARAO, 20 
B. 423 {F. B.) 

(2) S. IZ—Bereditari/ service vatan Kazi— Kazi’s R"zina allowance 

— Zfs liahilitv to ailachmmt and sale in execution of a decree— Pen- 
sions Act (XXIII of 1871), s. 4.— The office of kazi is not a heredi- 
tary service vatan under Bombay Act III of 1874. 

Plaintiff obtained a money decree against Hafasji and in execution 
sought to attach and sell a decree obtained by Hafasji against 
Mohiyodin which entitled Hafasji to receive annually a certain 
portion of the rozina allowance paid by Government to Mohiyodin 
as Uozi. Hafasji contended that the rozina allowance was paid to 
Mohiyodin and his family for service as kazi, and that, therefore, it 
was not liable to the process of a Civil Court under s. 13 of Bombay 
Aot III of 1874. This contention was upheld by both the lower 


Courts. 

Held that as the kazi's office was not a hereditary service vatan. 
Dlaintiff’a right to attach the decree obtained by Hafasji against 
Mohiyodin was not barred by s. 13 of Bombay Act III of 1874. 

Held also that as Hafasji was not liable to serve as fcasi, it was not 

open to him to urge that the allowance in question was appropriated 
as service remuneration, and was not, therefore, transferable. 

Held also that as the decree sought to be attached was passed before 
the Pensions Act IXXIII of 1871) came into force, plaintiff’s 
darkhasl was not barred for want of a certificate under s. 4 of the 
Act. DHABAMDAS SAMBHUDAS V. HAFASJI. 19 B. 250 

(3) S. 17 — Bee WataN, 19 B. 581. 

Act 111 ol 1875 (Bombay Tolls on Roads and Bridges). 


S ^-Tolls-Lease to levy iolls-Lessee, rtght of to admit par.iws^ 
Accounts two sets of-Fahe accounts kept to decitv^ Oovsenment.— 
1 leTserfrom G^ o* right to levy tolls admitted into 

nartnership with him the plainiiS and two others. One of the 
conditions attached to the lease prohibited sub-letting. 

The plaintiff having brought a suit for his share of the profits realized 
in the transaction, the Judge dismissed the suit on the ground that 
the partoership was illegal, being of opinion that sub- letting and 
admitting a partner were identical. 

Held, reversing the decree, that the partnership was not illegal. 

Whe« in such a partnership two sets of accounts were kept, one true 
and the other false. 

ftuch Dtactice. however reprehensible, was not illegal under 
B 7 of the Toll? Act (Bombay Aot HI of 1875), and did not disentitle 
fKfl nlaiotiff to show as between bimself and his partners what was 
the actual profit of the concern. GANESH VITHAL v. BHBIPAD 

DaTTOBA, 20 B. 668 

Act III of 1876 (Bombay Mamlatdars’ Courts). 



Deliviru of possession in exeiution of a decree of a Civil Court— Subse- 
auent lease to the judgment-debtor— Refusal of the Mamlatdar to 
restore poesrssion after the expiration of the tease.— Vinayak obtained 
possession of land from B^lu in execution of a decree of a Civil Court. 
After obtaining possession. Vinayak leased the land to Balu, On 
Bela’s refnsal to vacate the land on the expiration of the lease. 
Vinayak brought a possessory suit in the Mamlatdar’s Court. The 
Mamlatdat rejected the plaint, holding that be ought not to order 
restoration of posseesion of the land again and again. 

Held that a fresh cause of action accrued to Viuayak on the refusal of 
Ba’lu to give possession on the expiry of the lease, and that the 
Mamlatdar was wrong in decUniog to accept the plaint. VINAYAK 
V. BALU, 20 B. 491 


(9) Bee EXECUTION OF DBCBBE, 20 B. 861. 
(3) Bee Mahlatdab, 20 B. 690, 
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Act in of 1876 (Bombay Mamlatdars’ Qourts)-^{Conchided). PAGE 

(4) Si- 4, 15, cl. (a) atid 18 — Latidlord and tenant — Dispossession of tenant 
— Possessory suit by land/ord— Possession on behalf of landlord — 
Mamlatdar. — A landlord who has let out bis land to tenants cannot, 
on the tenants being dispossessed, bring a possessory suit in the 
Mamlatdars’ Court under the provisions of the Mamlatdars’ Act 
(Bombay Act III of 1876). The tenants cannot be said to be in 
possession "on behalf” of bbe landlord under s- 15, cl. (a) of the 
Act. GOUA 7 . NARSINGR\0. 20 B. 260 (F.B.) ... 731 

(6) 8. id — Possessory suit— Mortgagee's possession noton behalf of the morU 
gager— Jurisdiction. — The possession by a mortgagee is not posses- 
sion on behalf of bis mortgagor within the meaning of s. 15 of the 
Mamlatdars’ Act (Bombay Aot 111 of 1876) so as to give the 
Mamlatdars jurisdiction under that section. Khanderao v. 
Narsingrao, 19 B. 289 ... 195 

(6) S. 17— See MAMLatDAR, 19 B. 675. 

(7) S, 18— See SUCCESSION ACT (X OF 1865), 19 B. 828. 

Act V of 1879 (Bombay Land Revenue Code). 

(1) 8s. 3 and 203— See ACT X OF 1876 (BOMBAY REVENUE JURISDIC- 

TION). 20 B. 803. 

(2) 8s. 81 and 153— DefatiU in paying assessment —Payment of assessment 

by another — Order of Collector transferring lands into name of 
person paying assessment— Forfeiture — Subsequent suit by defaulter 
to recover the land— Jurisdiction of Civil Court — Act X of 1876, 
ss.4 (c) and 5 (6) — Land Revimte.—hn order made by a Collector 
removing A’s lands from his kbata and transferring them to B’s 
khata, on the ground that A. had allowed the assessment thereof to 
fall into arrears, and that B bad paid the assessment, does not by 
itself amount to forfeiture of A's interest in tne lands. 

A suit by A to recover such land from B being simply a suit between 
private parties for the purpose of establishing a private right, 
s. 4 (c) of Act X of 1876 does not bar the jurisdiction of the Civil 
Court. BHAU V HARI, 20 B. 747 ... 1068 

(3) S. 64— See LANDLORD AND TENANT, 19 B. 150 ; 20 B. 354. 

(4) 8. 108— See ACT I OF 1880 (BOMBAY KhOTI SETTLEMENT), 20 B. 

729. 

(5) 5. lOS—Kkoti Act (Bombay Act I of 1880), s. 11— Evidence Act, I of 

1872, s 40— Res judicata— Dhara fan'!— Khoti Zand.— An entry of 
a record prepared under s. 108 of the Land Revenue Code, Bombay 
Ac*; V of 1879, by the survey officeri describing certain lands as 
khoti is by force of s. 17 of the Kboti Aot, Bombay Aot 1 of 1880, 
conclusive and final evidence of the liability thereby established, 
and shuts out the evidence of a prior decision otherwise relevant 
under s. 40 of the Evidence Aot as proof of res judicata whereby a 
Civil Court adjudged the laud to be dhara, Ramchandra v, 
RaghUNATH, 20 B, 475 ... 881 

Act I of 1880 (The Bombay Khoti Settlement). 

(1) Khot — Landlord and temnl — Tenancy — Presumption as to nature of 
tenancy in absence of evidence— Payment of rent— Mortgage by tenant 
—Sale of tenant's interest— Rights of purchaser— Heirs of tenant 
cannot surrender tenancy, or affect purchaser's title— Transfer of 
tenancy in khoti village— Crdinary tenancy — 0:cupancy tenancy.— 

One Atmaram, who held certain land as tenant, mortgaged it to 
Hirshet, and shortly afterwards died. There was no evidence to 
show the term of Atmaram's tenancy. After his death the plaintiS 
Vishnu, who was his brother, became tenant of the land and paid 
rent to the khots. Some years subsequently Hirshet (the mortgagee) 
sued to enforce his mortgage and made the pUintifi Vishnu and his 
two sisters parties. He obtained a decree and sold the mortgaged 
land in execution. Sonshet bought it and now claimed possession. 

Vishnu contended that Atmaram's interest terminated at his death, 
and that Sonshet was, therefore, not entitled to possession, 
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Act I of 1880 (The Bombay Khoti Settlement)— (Conciurfed). 

Beld, that Sooshet was entitled to possession. The fact that 
AtmAtam had paid rent to the khots showed that he was their 
tenant. In the absence of all evidence on the subject, the presump- 
tion was that tenancy was an ordinary tenancy from year to year 
oootinuable until legally terminated. There was nothing to show 
that the khots had ever terminated it, Atmaram’s heir could 
not surrender it to the prejudice of the mortgagee. Sonshet, there- 
fore, had purchased a tenancy which had never been legally put an 
end to, and was entitled to possession. 

Under the Khoti Settlement Act (Bom. Act I of 1890) occupancy 
tenancies are not transferable except under certain circumstances, 
but there is no prohibition to the transfer of an ordinary tenancy, 
SONSHET ANTUSHET TELI v. VISHNU BaBAJI JOHARI, 20 B. 73. 
Ss, 16, n—Khot— Entry in the Survey Settlement Officer's record— 
' Finality of — Land Revenue Code (Bombay Act V of 1879), s. 108— 
T/iaf— Afaftfa.— The Settlement Officer’s record fixing the amount 
of rent payable to a khot in respeot of lands in the khoti village* 
though prepared in the form of the statement published at page 584 
of the “General Rules of the Revenue Department,” edition of 
1893 and labelled Bot hhat," cannot be treated either as a survey 
register under s. 108 of the Land Revenue Code (Bombay Act V of 
1879) or a settlement register as it is called in s. 16 of Bombay Act 
I of 1880 • it is one of the “ other records ” prepared under s. 17 of 
the latter Act. VAIDKHAN V. SAKHYA. 20 B. 729 
g, 17— See ACT V OF 1379 (BOMBAY LAND REVENUE CODE), 20 B. 
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Act 11 of 1884 (Bombay District Municipal Act Amendment Act). 

(1) See Municipality, 20 B. 83. 

(2) S. 57— See MUNICIPALITY. 20 B. 732. 

Act V Of 1886 (Bombay Hereditary Offices (Amending Bombay Act 

(\V s!l— Sae^ACT III OP 1874 (BOMBAY HEREDITARY OFFICES), 20 B. 

423. 

I 0 \ a Q— Watan property— Remote reversioners— Adoption — Right of 

* ^ Lt-See HINDU LAW (ADOPTION). 19 B. 614. 

Act in of 1888 (Bombay City of Bombay Municipal). 

(1) S. 3— See MUNICIPALITY, 20 B. 146. 

(2) S. 232 — See MALICIOUS PROSECUTION, 19 B. 485. 

f3) B 248— See FaZBNDAR. 20 B. 617. 

(4) si. 299, 299. 301. 504. 527 - See MUNICIPALITY. 19 B. 407. 

(5) S. 353-Se0 MUNICIPALITY, 19 B. 372. 

Act VI of 1888 (Bombay Qujrat Taluqdars). 

(1) S. Sl-See TALUKDAR. 20 B. 665. 

iQi S ^\-SaU in execution of a decree upon a mortgage before the Act— 
Vfceiiit/ of sanction of the Governor in Council to the sale-Execu- 
fi!,^nf t^cree—Sale—GetUiatalukdari estate was mortgaged under 
i san/hai: ewcuted before the Gujarat Talukdars' Act (Bom Act VI 
rtf 1888) came into force On the 22ad August 1889 (i.e., subsequent 
trt the Act coming into force), a decree was passed lor sale of the 
mortgaged property. The decree was transferred for execution to 
Se Colleotor. who refused to put up the property to sale wit^bout the 
previous sanotion of Government as required by s. 31 of the Taluk- 

dari Act. 

Ttfild that 8 31 of the Aot had no application to the present case. The 
rrtrtrkflftBa having been executed before the Act came into force, 
Ind Uft with its validity untouched by ol. 1 of s. 31, the ordinary 
remedy of the mortgagee to bring the property to sale was not taken 
ft^y by that sootion. The sanction of the Governor in Council was, 
4M..ifrtrA not necessary to the sale in execution of the decree on (be 
Sortfage. NaGAB PBAOJI v. JIVABHAI, 19 B. 80 
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Act IV of 1890 (Bombay District Police). 

(1) S 48. cl. (6 ) — (Bombay Act IV of 1890), s. 48, cl. (6)— “itftar a street ” 

7)icaning of the words— Power of the police to regulate the playing 
of music in private houses— Co^istruction— Nuisance— Noise — Music 
m a neighbouring house. 

S. 48, cl (b) of Bombay Act IV of 1890 doss not empower the Dis- 
trict Superintendent or Assistant Superintendent of Police to stop 
music in private bouses. 

The words in the clause “ near a street” are intended to mean open 
spaces by the sides or at the ends of streets, hire JAUN.\DAS 
BHUKHANDAS, 19 B. 737 

(2) 33. 51 and 52— See PEMAL CODE (ACT XLV OF 1860). 20 B. 394. 

Actionable Claim. 

See Transfer of Property Act (IV of 1882), 19 B. 290. 

Administration. 

(1) See COMPANY. 19 B. 1. 

(2) Sea Hindu Law iWill), 19 b. 647. 

(3) Seo Partnership. 20 B. 15. 

Administration Suit. 

Receiver appointed where executor is in possession— Suit against 
executor where will not proved — Will of Mahomedan testator— 
Parties -Civ. Pro. Code (XIV of 1882), s. 438— Receiver— See 
Receiver, 19 B. 83. 

Administrator. 

See Minor, 20 B. 61. 

Adverse Possession. 

(1) Limitation Act fXV of 1877), art. 144— Adverse possession — Symbolical- 

possession — Effect of symbolical possession against third parties — 
Auction-purchaser— His right to tack on his own possession to that 
of judgment-debtor— See LIMITATION ACT IXV OP 1877), 19- 
B. 620. 

(2) See Limitation Act (XV op 1877), 19 B. 809. 

(3) See SIORTGAGE (REDEMPTION), 20 B. 557. 

Affidavit. 

See PRACTICE. 19 B. 350. 

Age. 

See Insurance, 20 B. 99. 

Agreement. 

(1) Construction— Limitation Act (XV of 1877), sob. II, art. 115— See 

Limitation act (XV op 1877), 20 B. 8. 

(2) See ARBITRATION, 20 B. 232. 

(3) s :e Caste question, 20 b. i90. 

(4) See GIV. PRO. CODE (ACT XIV OF 1882), 20 B. 304. 

(5) Seo CONTRACT ACT (IX OF 1872), 20 B 755. 

(6) Seo Easement, 20 3. 704. 

(7) See HINDU LAW (JOINT FAMILY), 20 B. 316. 

(8) Sea Insolvent, 20 b. 636. 

(9) Sk0 KHOTI Land. 19 B. 528. 

(10) Seo Mortgage (Redemption), 20 B. 346. 

(11) See SPECIFIC PERFORMANCE, 19 B. 764, 

Agriculturist. 

See ACT XVII OF 1879 iDekkhan Agriculturists’ Relief), i9 b. 

Alternative Reliefs. 

See PRACTICE, 19 B. 323, 
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Amendment. 

(1) See OIV. PRO. CODE (ACT XIV OF 1882), 19 B. 303. 

(2) See Practice, 20 B. 675. 

(3) See WILL, 19 B. 320. 

Ancestral Property. 

(1) Joint family— Anoestral property— Self-acquired property made ances- 
tral by agreement— Operai ion of suoh agreement — Efieot of such 
agreement on aocumulations and accretions of the property— 
Election— Estoppel— Minor members of undivided family— Interest 
of minorfi In property made ancestral by agreement— Minor bound 
by acts of his father as to such property— Hindu law— See HINDU 
LAW (JOINT PAMILT). 20 B- 316. 

(•2) See Hindu Law (Joint FAunLY), 20 B. 385. 

(3) See HINDU LAW (Wild), 20 B. 450. 

(4) See PRACTICE, 20 B. 767. 

Ancient Documents. 

See Landlord and tenant, 20 B, i. 

Annual Tenancy. 

Sie Landlord and Tenant. 20 B. 354. 

Annuity. 

See CONTRACT ACT (IX OP 1872), 20 B. 755. 


Appeal. 

1. — GENERAL. 

2. — CRIMINAL. 

3 .—SECOND APPEAL. 

4._To Privy council. 


-1.— General. 

fl) Execution— Decree— Application for execution of decree— Dismissal of 

^ the first application— Appeil from decree— Decree confirmed on 

anneal— Application for execution of appellate decree— Appellate 
decree is the decree to be executed— Former dismissal of apphoa- 
tion for execution of original decree does not bar execution of appel- 
late decree firs jwdica/a— Limitation — Second application foe 
execution- See EXECUTION OF DECREE, 19 B. 268. 

(2) See ACT X OP 1876 (BOMBAY REVEMUE JURISDICTION). 20 B. 803. 

(3) See ACT VIII OP 1890 (GUARDIAN AND WARDS). 20 B. 667. 


(4) See BOND, 20 B. 791. 

(5) Bee CiV. PRO. CODE (ACT XIV OP 1882), 19 B. 303; 20 B. 736. 

(6) See COSTS, 20 B. 167. 

( 7 ) See Hindu Law (Adoption), 19 b. 331. 

(8) See LIMITATION, 20 B. 104. 

(9) See LIMITATION Act (XV OP 1877), 19 B. 48. 

(10) See PRACTICE, 19 B. 307. 

ni) See regulation VIII OP 1827 (BOMBAY ADMINISTRATION OP 
^ ESTATES), 19 B, 399. 

(12) See STAMP. 19 B. 198. 

(13) See SUCCESSION CERTIFICATE ACT (VII OF 1889). 19 B. 790. 

(14) See VALUATION. 20 B. 266. 

(16) See Zanzibar, 20 B. 480 


2.— Criminal. 

Bee Cbim. PRO. CODE (Act X OP 1882), 19 B. 714, 732; 20 B. 146. 


_.^3,_5econd Appeal. 

(1) Sea Practice. 19 B. 323 ; 20 B. 763. 

(2) See VENDOR AND PURCHASER, 19 B. 48. 
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Appeal— 4. — To Privy Council. 

(1) Privy Council— Civ. Pro. Code {Act XIV of 1832), s. 596— SwisianitaZ 

question of low — Practice— Procedure.— Per JARDINE, J,— Where 
the High Court in appeal has confirmed the decree of the lower 
Court and has taken substantially the same view of the facte and 
where, upon the facts as found by both Courts, no question of law 
arises, leave to appeal to the Privy Council should be refused. 

Per Ranade. J. — There is a distinction between the confirmation of 
a decree and the affirmation of the decision and findings of the 
Court of first instance by the High Court. The substantial ques- 
tion of law referred to in s. 596 of the Code of Civil Procedure (Act 
XIV of 1882) need not directly arise out of the concurrent findings 
of fact, but it is enough if it is involved in those findingSi and can, 
if the appeal is allowed, be raised in the course of the argument. 
hire VISHWAMHHAR PANDIT, 20 B. 699 

(2) See Civ, Pro. Code (Act XIV op 1882), 19 B, 10, 

(3) See Privy Council, 19 b. 301. 

Appointment- 

See Hindu Daw (Will), 19 B. 647. 

Arbitration. 

(1) Agreement to refer future differences to arhiiratuin— Naming of arhitra- 

tors— Civ. Pro. Code [Act XIV of 1882), s. 623 — Agreements to refer 
within the section. — A general agreement to refer future differences 
to arbitration comes within s. 523 of the Civ. Pro Code (Act XIV 
of 1882) and may be filed under that section. The section is not 
confined to cases in which a dispute actually existing at date of 
agreement is agreed to be referred to arbitration. 

But the agreement must name the arbitrator or arbitrators, and an 
agreement which provides for the future appointment or election of 
arbitrators does not fall within the section. 

The effect of the last clause of s. 523 is to give the parties to suoh an 
agreement power to nominate the arbitrator, even when they have 
agreed that he shall be appointed by the Court. In suoh oases the 
Court must appoint their nominee. PAZULBHOY MEHRALI 

Chinoy V. The Bombay and Persia steam navigation 
Company, Limited, 20 B. 232 ... 713 

(2) Application to file awards Civ. Pro. Code {Act XIV of 1882), ss. 525, 

526— Objections as to factum or validity of submission and award— 

Ss. 521 and 522 of the Civ. Pro. Code [Act XIV of 1882)— Procfics — 
Procedure. — Where on an applioation to file an award under ss. 525 
and 526, Civ. Pro. Code (Act XIV of 1892), objections, which in the 
opinion of the Court are not merely frivolous or colourable, are rais- 
ed to the factum or validity of the submission and award, the Court 
has no jurisdiction to deal with them and must refer the parties to 
a regular suit. TEJPUR v. MAHOMED JAMA, 20 B. 596 = Chitty’s 
8.CO.R. 472 ... 965 

(3) Reference by executor to arbitration — Award — Power of executor to 

refer to arbitration — Effect of award— Jurisdiction — Jurisdiction of 
Testamentary Court to decide question of award —Probate — Applica- 
tion for probate— Executor— See PROBATE, 20 B. 238. 

( 4 ) Reference of suit to arbitration— Award — Submission and award filed 

as an agreement — Civ. Pro. Code (Act XIV of 1882), s. 525— Prac- 
tice — Procedure — Civ. Pro. Code (Act XIV of 1882), s. 375 — Agree- 
ment adjusting suit — Power of Court to determine fact of agreement 
having been made— See CiV. PRO. CODE (ACT XIV OP 1882), 20 B. 

304. 

(5) Stamp— Letters submitting to arbitration — See STAMP, 19 B. 82. 

(6) See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 19 

B. 563. 

Arbitrator. 

(1) See ARBITRATION, 20 B. 232. 

(2) See STAMP, 19 B. 82. 


PAGE 


1035 


1124 



GENERAL IKBEX. 


Arrest* 

(1) See Grim. Pro. CODE (Act X of 1982). 19 B. 72. 

(2) See Malicious Prosecution, 19 b. 485. 

Assessment. 

bee ACT V OF 1879 (BOMBAY LAND REVENUE CODE), 20 B. 747. 

Assignee. 

(1) See COSTS, 20 B. 167. 

(2) Bee TRANSFER OP PROPERTY ACT (IV OF 1882), 19 B. 290. 

Assignment. 

(1) See COSTS. 20 B. 167. 

(2) See DEED, 19 B. 12. 

(3) See Lease, 20 B. 439, 

(4) See MORTOAGB (REDEMPTION), 20 B. 677. 

(5) See TRANSFER OF PROPERTY ACT (IV OF 1892), 19 B. 290. 

Attachment. 

(1) Before judgoient-^See INSOLVENCY* 20 B* 403. 

IQ) See ACT III OF 1874 (BOMBAY HEREDITARY OFFICES), 19 B- 250. 

(3) See Civ. PRO. CODE (ACT XIV OF 1832), 19 B. 121, 127, 328, 710. 

(4) See EXECUTION OP DECREE, 20 B. 377. 

Attestation. 

See HINDU Law (WILL), 20 B. 674. 

AttDrnev And Client* . . 

Costs— Taxation-Charity suit-DefendantB' costs as between attorney 

^ anrelient ordered out of the charity estate-Cbavges allowed and 
disallowed as against estate -Discretion of Taring Master See 

Taxation, 20 B. 301- 

Attornment. 

See HINDU Law (WIDOW), 19 B. 36. 

Audltch Brahmans. 

See CASTE QUESTION. 20 B. 784. 

Auditch Ranch. 

See CASTE QUESTION, 20 B. 784. 

Awftf d I 

(1) See ARBITRATION. 20 B- 693. 

(2) See CIV. PRO. CODE (ACT XIV OP 1882), 20 B. 304. 

(3) See PROBATE, 20 B. 238. 

““"^.“hinduLAW (INHERITANCE). 19 B, 631 ; SO B. 173. 

Beneficiary. 

See TRUST, 20 B. 310. 

**660 HINDU Law (Will), 19 B. 401. 

Bhlona Qotra Saplnda. 

Bee HINDU LaW (INHERITANCE). 19 B. 631. 

Bias. 

See JUDGE, 19 B. 608- 

Bill of Exchange. 

Bee HUNDI, 20 B. 183, 

Bill of Lading. , , u vo 

Eio.ption-8bippii>g-8»worthiD«.-D»m^a to goog. by leokage whUo 

abip in dock-8w SHIPPING, 19 B. 689. 
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Bond. 

(1) Rurtdi — Dishonour — Stamp — Penalty — Offer to pay stamp duty and 

penalty in second appeal not allozoed — Practice — Procedure. — An 
' instrament which is in the nature of a bond, is not the leas a bond 
because it does not come into operation unless and until the hundi 
with respect to which it is passed has been dishonoured. 

An instrument which is not duly stamped will not be admitted, on 
second appeal, on payment of stamp and penalty when there is no 
evidence that the stamp and penalty were tendered and refused on 
the hearing of the first apoeal. Lakshmandas v. Eambhau, 20 
B. 791 

(2) See HINDU LAW (JOINT FAMILY), 20 B. 435. 

(3) See INSOLVENT, 20 B. 636. 

. (4) See Limitation act (XV of 1877), 20 B. 408. 

Borah Mahomedans. 

Suni Borahs— Conversion, effect of— Hindu converts bo Mahomedanism — 
Inheritance — Succession among such converts — Native Christians — 
Law applied to Native Christians prior to Indian Succession Act 
(X of 1865} — Custom and usage of inheritanoe among converts — 
Barden of proof — Evidence — Matter of public interest — Decrees — 
Evidence of custom — Practice— See CONVERSION, 20 B. 53. 

Bot-khot. 

See ACT I OF 1830 (BOMBAY KHOTI SETTLEMENT). 20 B. 729. 

British India. 

See Penal Code (act XLV op 1860), 19 B. 105. 

British Subject. 

See Grim. Fro. Code (Act x of 1882), 19 B. 72. 

Broker. 

Brokerage from vendor and vendee — Position and rights of broker— Claim 
of brokerage from both vendor and vendee — Vendor and purchaser — 
See Vendor and Purchaser, 20 B. 124. 

Brokerage. 

See VENDOR AND PURCHASER, 20 B. 124. 

Building. 

(1) See ENCROACHMENT, 20 B. 298. 

(2) See Landlord and tenant, 20 B. 1. 

(3) See Municipality, 19 B. 27, 372. 

Burden of Proof. 

(1) See Act XHI op 1856 (POLICE PRESIDENCY TOWNS), 20 B. 348, 

(2) See ACT V OF 1881 (PROBATE AND ADMINISTRATION), 20 B. 607. 

(3) See Conversion, 20 B. 53. 

(4) See Defamation, 19 b. 717. 

(5) See Evidence, 20 B. 367. 

(6) See Hindu Law (Joint Family), 19 b. 803. 

(7) See INSURANCE, 20 B. 99. 

(8) Sea Jury, 20 B. 215. 

(9) See MINOR. 20 B. 534. 

(10) See Municipality, 20 B. 732. 

(11) See POSSESSION, 20 B. 798. 

Calls. 

See COMPANY, 20 B. 654. 

Caste Debts, 

See CASTE Question, 20 B. 190. 

Caste Fund, 

See Caste Question, 20 B, 190. 
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paste Question. 

(1) CasU—Conirihuiionz to the caste jund- Arrangement between 
of the caste for the purpose of pa^zng off the aebts ofl^ caste 
l-Mahomedans-Begulation 11 of 1827. s. 21. -The term caste 
in 9 21 of Regulation II of 1827 is not neoessanly confined to 
Hindus, but comprises any well-defined native community governed 
foe certain internal purposes by its own rules and regulations. 

An agreement embodying an arrangement come to between 

of the caste for the purpose of paying ofi the debts of ^ 

of certain contributions to the caste funds, involves a caste question. 

ABDUL KaDIR V. DHARMA, 20 B. 190 
Mochi caste at Surat-Auditch Brahmans of Ahmedabad—Sereditary 
<2) of Anditch panch at Ahmedabad-Dism^ssal of 

Kfato by the caed-SuU lor injunction 

0 / caste- Jurisdiction o/Civil Courts- Ju7isdiclu>n.-T:ho herediiai^y 
priests of the Moohi caste deputed certain persons ! 

Ls ceremonies for the caste. The caste, 

delegates, and the defendants, who were members of the caste, cm- 
other cersons to perform certain religious ceremonies for 
them. The p'laintifis sued for an injunction and damages 

thtTthoy were entitled to perform these ceremonies and to recei\e 

a.M fhal the Court had no jurisdiction. The Civil Court could not 

jethabhat LAKHMIHAM, 20 B 781 
(3) See HINDU LaW (CASTE), 19 B. 507. 

Cause of Action. 

(1) See EXECUTION OF DECREE, 20 B. 361. 

(2) See HUNDI, 20 B. 133. 

(3) See PRACTICE. 20 B. 767. 

(4) See Vendor and pouchasee, 19 b. 43. 

Oi‘guardmnship-8ee ACT VIII OF 1990 (GUARDIAN AND WARDS), 
19 B. 832. 

Of heirship— Sea ESTOPPEL. 19 B. 374. 

3 01 brirsbip-See REGULATION VIII OF 1827 (BOMBAY ADMINISTRA- 

^ * TION o*F ESTATES). 19 B. 399; 20 B. 548. p ,>■ 

A f VTTnf 1889 Ss. 17 and 20 — Hindu family— Political 

(4) 0* certificate by Political Agent— Irregularities in 

on ^ertlLate-C^ Fees' Act. VII of 1870, 
““ M - NotiBcatir of Governor-GeoerAl - See SUCCESSION 
CERTIFICATE ACT (VII OF 1889), 19 B. 145. 

(5) See LUNACY. 20 B. 659. 

(6) See RES JUDICATA, 19 B. 921. ,q r qoo 700 . on 

(7 See SUCCESSION CERTIFICATE ACT (VII OP 1669). 19 B. 338, 790 , 20 

B. 76. 

(8) Bee WILL. 19 B, 320. 

^ (H See LIMITATION ACT (XV OP 1877). 20 B. 403. 

(3) See EEGIBTBATION ACT (HI OP 1877), 20 B. 663. 

(8) See TAXATION, 20 B. 301. 

Charity Estate. 

See TAXATION. 90 B. 801. 

Charity Suit. 

Bee TAXATION, 20 B. 801. 
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Christian. 

(1) Mortgage-Redemption — Decree against manager alone on the mortgage 

how far binding on the property — Parties — Practice— Will— Joint 
family— Ancestral property— ^iight of Christianof Salseite to deal by 
will with his share in ancestral property — Christian — Native— 
Conversion from Binduism to Christianity, effect of — Hindu convert 
— Salsetle, law applicable to Christian inhabitants of — Swccfssion — 
Inheritance— Co parcenary — Primogeniture — Hindu law, how far 
applicable — Manager of family — Mortgage by manager when binding 
on family property. — The law of a conquered territory cootinues in 
„ force until altered by the Crown or the Legislature. The Island of 

Silsette was conquered from the Maralbas by the British in 1774 
and the law of succession for the Christian inhabitants of the island 
remained unaltered until the passing of the Indian Succession Act 
(X of 1865). Until that Act was passed, the law of primogeniture 
was not iu force among the Christian inhabitants of Salsette. In 
the absence of a widow and daughter, the sons took the property of 
their father in equal shares. 

Quicre whether they did so under the Hindu law or the Portuguese 
law or by force of usage existing among them. 

A mortgage of certain property was made in 1875 by the eldest of three 
brothers (Pedro, Minguel and Enos), who were Christian inhabitants 
of the Island of Salsette. They had inherited the property from their 
father, who died in 1840. The family had originally been a Hindu 
family, but had bean converted to, Christianity, Enos died in 
1876, and Minguel died in 1883, bequeathing his interest in the 
property to his oephew the plaintiff, who was Pedro’s son. In that 
year (1883) the mortgagee sued Pedro alone upon the mortgage and 
obtained a decree which be afterwards assigned to the defendant 
who sold the mortgaged property in execution of the decree, and at 
the sale purchased the property himself. The plaintiS (son of Pedro 
the mortgagor) now sued to redeem the property, and the question 
arose (1) whether under the law applicable to the Christian inhabi* 
tants of Salsette the eldest brother Pedro had succeeded on the 
father’s death to the whole of the family property, and (2) 
if not, then to what extent the mortgage in question bound the 
property of the family. 

Held, (1) that the law of primogeniture prior to the passing of the 
Indian Succession Act (X of 1865) did not exist among the 
Christian inhabitants of Salsette and that Pedro, although eldest 
SOD, had net succeeded to the whole of the family property. He 
and his brothers took equal shares in the property of their father. 

(2) That the mortgage by Pedro bad been authorised by the family and 
WAS for family purposes and was binding upon the family property. 
Although Pedro and his brothers oould not be regarded as co» 
parceners under Hindu law, yet having regard to the fact that they 
were descendants of converts from Hinduism, among whom Hindu 
usages largely prevailed, the question should be treated in muoh 
the same way as if the family was still a Hindu family, and the 
Court would net require the same direct proof of the manager’s 
authority to mortgage as it would in the case of an English 
manager under similar circumstances. 

(3) That the plaintifi was not entitled to redeem. What was intend* 
ed to be sold at the sale held in execution of the decree upon the 
mortgage was the whole interest in the mortgaged property. The 
defendant purchased that interest subject to the right of the plaintiff 
to show that bis share derived from Minguel was not bound by the 
mortgage, and he had failed to do so. Minguel’a share as well as 
Pedro’s bad passed by the sale. 

(4) A member of the Christian community of the Island of Salsette is 
entitled to deal with his share in ancestral property by will. JAL« 
BHAI ARDESHIR SHET v. LOUIS ManOEL, 19 B. 680 

(2) Native Christians— Law applied to Native Christians prior to Indian 

Succession Act (X of 1865) — -Custom and usage of inheritance among 
converts— Burden of proof— Evidence— Matter of public interest— 
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(9) 


Chrlstlaa— {ConcZt<d«d)- 

Deotees— Evidence of custom — Practice — Borah Mahomedans— - 
8uni Borahs— CoDvereion. effeob of— Hindu converts to Mahomed- 
anism— Inheritance— Suooesaion among suoh converts. See OON- 
VERSION, '20 B. 63. 

Civil Procedure Code (Act Vlll of 1859). 

(1) S. 5— See ClV. PRO. CODE (ACT XIV OF 1882), 19 B. 127. 

(2) S. Ill— SeeOlV. PRO. CODE (ACT XlV OF 1882), 20 B. 380. 

Civ Pro Code (Act XIV of 1882). 

’(1) See ACT XVII OF 1879 (DBKKHAN agriculturists’ RELIEF), 19 

B 202* 

(2) Ss. 2 and 136-See PRACTICE, 19 B. 307. 

(3) S3. 13 and 244— See HINDU LAW (JOINT FAMILY), 19 B. 532, 

(4) Bs. 26 and 582-Se0 COSTS. 20 B. 167. 

(5) S. 27-See MORTGAGE (REDEMPTION). 20 B. 677. 

tii\ R qn— See HINDU Law (Caste), 19 b. 607. . ^ , __ 

m ft to-Suit oy tenants to enforce rights against purchaser-Vendor 
In,^ Snrchalet— Landlord and tenant— Sale by landlord subject to 
r,“ghrof ten»nts-Not.iee to pafch.ser of .uoh r,ghts-S=e VENDOR 
and PURCHASER, 19 B. 391. , . . « 

' /ft! S 32_Practice-Procedure-Rigbt of action-Suit by plaint 3 bav- 

Lg no intlcest iuoabjeot-ma.tet- Joinder of a petty co-pfarnffi 

having inteiest-See PBACTICB, 20 B. 537. 

Q oq— Act VI of 1692, ^^Application for execution of decree Pro- 
^’r^Minas in the suit - Vafcafafnawa— Applications for execution of 
h the suit. A va^alatnama m 

t « nntil all nroceedings in the suit are ended. SADAhHIV 
GaNpItBAO v. irTH.ADDls NANCHAND. 20 B. 198 

a MQ-pleader-Pleader duly appointed by a party 
® dekgate bis anthority to another ' f ^ deores-Prac 

Sce-Procedure-See PRACTICE, 20 B. 29d. 

(11) S Ts-See ACT XVII OF 1879 (DEKKBAN AGRICULTURISTS 

(12) S.Ts-Sre'uAUTlSoN ACT (XV OP 1877). 20 B. 109. 

(13) Ss. 03, /“r real converted 

Jppeffnfe Cowrt s pot^ ^ not disposed of on a prelirai- 

info competent to a Oou.t of appeal under s. 662 of 

nary point, ‘j;.*® f .A^t VlV of 1882i to remand the aase 

°?,l'‘.h tr^r “”0^^ morVover. non’tempute, a remand 

'back to the Court which Bret disposed of ths suit, and to no other 

^ ^ * nUint which materially transtorma the nature 

An t^^be made under s. 63 of the Code, and certainly 

of the claim. cauDO amendment of the plaint before 

not in appeal. ° ^ powers conferred on appellate 

judgment. n®t authorize auoh a material traiuformation 

MAJIRAJBA V. MAGANLAL. 19 

B 3O3 

(14) B8. 98. 248 and Causes-Adjourned 

(15) 8$ 100, l0VAltrfo7 ir/VS-Ex-p« decree-Prnctice--Pro. 

A defendant is^ entitled to avail himaelf of b. 1O8 of the 
cedure.^A ueienu paaaed 

filinsr-hfm st An^»3jo°nrn,d ’bssring. HILDRETH ,. 8*YA« 

PIBAJI. 90 B. 360 ,yu 1870). s. 7. cl, 4 (c), 

(16) 8s. 102 , 109, 167 Court’s Act {Bom. Ael XIV of 

nf78?7) .«. 6. 6^ 14-Sui(. for a declaration that a 

Act (XV / ■ g4a4AtnAcfit ccdi^i vlcifitiff was null cfid voui 

yRttedicffon-Dscrrs 
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Civ. Pro. Code lAcI XIV of 1882) — {Continued)- 

for declaration tvithout conseque7itial relief —Adjourned hearing — 
Dismissal of auit for non-appearance of plaintiff or his pleader — 
Appeal — Jurisdiction — Delay in presenting appeal — Discretionary 
power of Court to excuse delay. — A suis. in which the only prajei is 
to have a decree set aside was null and void is a suit for a declaratory 
decree without coosequentlal relief, and art. 17, cl. 3, and not s. 7, 
cl. 4, of the Court Fees Act Vtl of 1870 is applicable to it. 

S. 5A of the Limitation Act (XV of 1877) is, like s, 14, a mandatory 
section, but does not exclude the discretionary power of Ibe Court) 
under s. 6, to excuse delay in presenting an appeal. 

An order dismisjiing a suit at an adjourned bearing for non-appearance 
of the plaintiff and his pleader is an order under s. 157, and its 
consequential 8. )0^, and not under s. 158. of the Civ. Pro. Code 
(Acr. XtVof I882h and is appealable. SrIMANT SAGajirAO v. 
S. Smith, 20 B 736 

' • • • 

(17) Ss. Ill and 243— See DEED. 19 B 12. 

(18) S. 129— See Pr.\CTICE, 19 B 350 

(19) 8. 231— See LIMITATION ACT (XV OP 1877), 20 B. 383. 

(20) S. 234— See PR.ACTICE. lO B. S07. 

(21) Ss. 234, 244 and 278— See HINDU LAW (JOINT FAMILY), 20 B. 385. 

(22) Ss. 235, cl. Ij), and 260 — Decree— Execution — Application for execution 

—Form of application — Practice — Procedure,— In a suit brought 
under s. 639 of the Code of Civil Procedure (Act XIV of 1882) a 
decree was passed appointing the defendants managing trustees of a 
Hindu toDsple, and laying down certain rules, for their guidance in 
future- The plaintiffs applied for execution of the decree and filed 
a darkhast praying that the defendants be ordered to act as directed 
by the decree, and that, if they failed to do so, steps be taken accord- 
ing to law. 

He/ci, tb it the dar&hasf was not in accordance with s. 235, cl. (;), 
or s. 260 of tho Code of Civil Piocedure (Act XIV of 1882), as it did 
nob specify the mode in which the assistance of the Court was sought. 
SHA KARAMCHAND V. GHEDABHAI CHAKADDAS, 19 B. 34 

(23) S. 244 ic)— Claim to attached property — O^der in execution proceedings 

Separate suit— Execution of decree — In execution of a decree passed 
against the plaintiff, certain property in his possession was attached. 
Thereupon ho laid claim to the property, on the ground that it was 
his service vatan. This claim was rejected. The plaintiff then 
filed a regular suit for a declaration that the property was not liable 
to attachment and sale. 

Held, that the suit wia barred under s. 244 of the Code of Civil Pro- 
cedure (Act XIV of 1882|. The Court which originallyv rejected the 
plaiutiff s claim in the execution proceedings had jurisdiction to 
investigate the claim under clause ic) of s. 244 of iho Code. Trim- 
BAK RaMRAO V. GOVINDA, 19 B. 328 

(24) S. 248— Saa LIMITATION ACT (XV OF 1877), 20 B. 179. 

(25) S 253— Amending Act (VII of 1881), s. 27 -Changes of law relating 

(0 procedure— Eetrospective effect— Practice^—The change effected 
in the language of s. 259 of the Civ. Pro- Code (Act XIV of l'»82) by 
8, 27 of the Amen liog Act (VII of 1398'. by which uncertified adjust- 
meats Cin djw recognized by other Courts than the Court ©xecut- 
mg the decree, applies to adjustments previous to the Amending Act, 
Changes of law relating to proesdure have retrospective effect. BaL- 
KRISHNA PaNDHARINATH V. Bapu YES.AJI, 19 B, 204 

(26) Ss. 263 and 332— See EXECUTION OF Decree, 20 B. 351. 

(27) S. 272— Execution— Decree— Attachment under decree of High Court 

of property already attacked under decree of Small Causes Court- 
Claim to attach property by what Court decided-jurisdiction— 
^ notice— Proc.eau''e —In execution of a decree obtained in the 
High Court the plaintiffs on the 22ad of March, 1895, attached 
certain property of the defendant, which, however, had been already 
attached on the 22nd of February, 1895, by one Rajbai, who had 
obtained a decree against defendant in the Court of Small Causes. 
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QIt. Pro. Code (Act X!V of 1 882)— lOonimKed). 

The plaiatifis’ attacbmeot was. therefoce, effected under s. 27'i of 
the Civ Pro. Code XIV of 1882 by a notice addressed by the 
Prothonoiary of the High Court to the Registrar of the Small 
Causes Court. The claimant was mortgagee in possession and the 
defeodAOts were his tenants. On the 28th February he had lodged 
a claim in the Small Causes Court to the said property as mortgagee 
in possession, and on the 25th March 1895, a consent order was 
passed by the Chief Judge of that Court directing that Ra]bai s 
attachment should stand subject to the claimant’s cluim. 

On the 22nd April, 1895, the claimant applied to the 9hief Judge of 
the Small Causes Court to iS'Ue a notice to the plaintiffs m this 
suit under s. 272 of the Civ, Pro. Code, to determine the question 
of priority of claim to the attached property between him and the 
plaintiffs. His application was refused, the Chief Judge being of 
opinion that he could not interfere m a High Court suit. The 
olaimant then filed bis claim in the High Court, and took out this 
summons to remove the plaintiffs’ attachment, 

Beld that under s. 272 of the Civ. Pro. Code the Small Causes Court 
waUhe only Court to decide the question of priority between the 
claimant and the plaintiffs. JeyNarayaN MEGHR.' J v. IsMAIE 
KURIMALI, 19 B. 710 o7 1 

/291 S 274— Decree — A tlQchmeni —Execution — Mortgage debt — Sale of 
’ \not(gaqe debt in execution of a decree ngawst mortgagee— Sale canV' 
inn with iC security xmthout attache, g mortgaged fropeily. The 
■ sale of mortgage-debt described as such in execution of a decree 

carries with it the 

rtai-tw under 6 274 of the Civ. Pro Code (XIV ot lbo2). i3AijL)t.v 

DBANRUP MABVADI V. RAMCHANDRA BaLVANT KUEKARNI, 

19 B. 121 

(29) Ss. 278, 261. 487 and 351— Sea iNSOIiVENCY, 20 B. 403. 

(301 S. 28.3— See LIMITATION ACT iXV OF 1S77). 20 B. SOI. 

<J OA'^^Small Came Court-First Class Subordmate Judges Court 
(31) Cause Court inferior tn grade to First Class ^ubor- 

dxnate Small Cau^e Court --Subse^ 

^uentapplication fur execution of decree of First Class Subordinate 
JudL- Validity of sole by Small Cause Court.-Gamm^ ob ained 

a decree against Maneklal in the Small Cause Court Sura and 

fnVxecution he attached a debt due to M^neklal and a proclama- 

iro^of sa le was duly issued. Before ibe sale took place, however, 
tionofsa y Class Subordinate Judge (or 

r-ln nf adc^eewh MaockUl in 

thlt^jidge'! cturt. and the same debt was then attached. The 
thatJuagoa^ . , Sm-xll Cause Court decree were 

srtifu'ed and the dibt wa, told in exeontion and was purchaaad 

rj ** f J 1893 p. 194=18 B. 458 that the sale by the 
Beld, following F J. 3. „ndeted invalid by the eubsequent 

p'rrlfngsln tb^First Cass Subordinate ^ourt^ 

‘'tT “■^Ll'r;’e“nfng « U had^'i^- s”’ o'jfha itdl^ilt vAH 

has the „oon “the pecuniary or other limila- 

1859)— that is^. It p nd particular Court, and, therefore, as 

tions” of the jurisdiction the Small Cause Court 

s. 285 IB app icab t 8m Class Subordinate 

Judgi TUBMUKtAD HABKISANBAI V. KALYANDAS KHU8HAL. 

19 B. 127 

(82) 8. 267 — See attached in execution of decrees 

(88) B. a 96 -ExMutmn-De^^^^^^ proceedings in 

of Small ““Terrel ^ Court -Property realized in 

Small Ca^ Court transfejr^^ ^ ^ 

JO..* Procedure— Execution— Decree— Decrees of difler- 

(84) ^0 judgmenl-debtox-Leave given by both 
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Civ. Pro. Code (Act XIV of 1882) — {Continued). 

Couttgto jadgmeot-debtor to raise amouat bv private sale — Oocfirm- 
atioQ of such sale by one Court — Subsequent application for oon- 
firojatioato other Court— See EXECUTION OP DECREE, 19 B. 539, 

(35) S- 307 — Vacntion — Holiday —Days on which the q^ce is open— Office 

day —Payment of purchase- money for property bought at Court saZe.— 
The time during which a Court is closed for the vacation is nf>t a 
holiday withm tho meaning of s. 307 of the Civ. Pro. Coda (Act XIV 
of 1S3-J). Diys on which the offi je is open, and the purchase- 
money for property bought at a Court-sale ouM have boon paid, 
are office days. MOTIRAM v. BhIVRAJ, 20 B. 745 

(36) 89.311 and 316 — Decree— Execution of decree— Death of judgment- 

debtor after attachment but before sale in execution— Sale without 
legal reprej^entative of judgment-debtor being made a party — Eflect 
of such omission on validity of sale — Practice— Procedure — See 
Practice. 19 B. 276. 

(37) Ss. 312 and 320— Trans/er of execution of a decree to Collector — Court 

sale — Collector's order setting aside the sale — Suit by auction- 
purchaser to set aside the Collector's order and to have his purchase 
confirmed. — Certain property was sold in execution of a decree by 
the Collector, to whom the execution bad been transferred under 
8. 320 of the Code of Civil Procedure (Act XIV of 1882), The 
Collector stt aside the sale before the date of confirmation, on the 
sole ground that the judgment-debtor had. subsequent fo the sale, 
made full payment of the sum drcrfed. Thereupon the auction- 
purchaser filed a suit for a declaration that the sale had been 
improperly set aside, and lor a confirmation of the sale. 

iffifd, that the suit would lie. Readings 312 with s. 311 of the Code 
of Civil Procedure, the suit was not barred under ihe last clause of 
s. 312, nor under s. 583, cl. 16. 

Held, also, that the rules framed by Government under s. 320 of the 
Code only restricted the powers of the Court to interfere with the 
procedure of the execution of decrees transferred to the Collector. 
They did not come in the Wiy of a party bo bring a civil suit to 
establiiib his purchase. 

Heli, also, that the Collector had no power unier g. 311 of the Code to 
set aside the sale and receive payment from the judgment-debtor. 
MATHURADAS V. PANHAli^L, 19 B. 216 

(38) 8, 325 (a)— See LIMITATION act (XV OF 1877), 19 B. 261. 

(39) S. 331— See EXECUTION OF DECREE, 20 B. 175, 

(40) S- Z'6Q>— -Judgment-debtor— Surety — Judgment-debtor' s application to 

be declared aninsolvent— Release of the surety.— \ person standing 
surety for a judgment-deblor under s. 336 of the Civ. Pro. Code (Act 
XIV of I882j, is released from his obligation when the judgmeot- 
nebtor has applied to he declared an insolvent. Dwarkadas 
PARSHOTAMDAS V. IsABHAI, 19 B. 210 

(11) S.'6i9— Surety- Insolvency of a defendant— Surety under s. 349— 
Default of principal— Liability of surety— Mode of enforcing liability 
of surety— Practice— Procedure.— 'HhQ Civ. Pro. Code (Act XIV of 
1882) provides no means for enforcing in execution a surety bond 
passed under s. 349. The proper course of the plaintiff is to obtain 
an assignment of the bond with a view to suing on it. MiNGALE 
ANTONE Kane v. Ramchandra Baje, 19 B. 694 

(42) a. 368— See MORTGAGE ( REDEMPTION), 20 B. 549. 

(43) Agreement adiusiing Suit-Power of Court to determine fact 
of agreement having been made— Arbitration- Reference of suif to 
arbitration— Award— Submission and award Hied as an agreement 

XIV 0/ 1882). s. 525-Practice-Procedure.- 
Iho plaintiff sued the defendant to recover certain property of which 
she alleged he had taken possession. Subsequently tho “matters in 
difference in the said suit “ were by a signed submission paper 
referred to arbitratioo. An award was made ordering the defendant 
to pay to the plaintiff Bs. 6,000, and oanoellinga certain account. 
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<44) 


'Civ. Pro. Code (Act XIV of 1882)— {Coniinwed). 

It also decided the olaizn of the plaiotifi to two ornaments, which 
was a matter not included in the “ submission paper.” but had been 
verbally referred to the arbitrator in the course of the arbitration. 
The plaintill now applied that tbe submission and award should be 
filed as an agreement adjusting the suit under s. 375 o' Civ. 
Pro. Coda (Act XIV of 1882), or, in the alternative, that the award 
should bo filed under s. 525. The defendant disputed the agreement 

and denied the validity of the award, 

Eeld, that under s. 375 of the Civ. Pro. Code, the Court had jur>sdic- 
tian to determine whether, as a fact, thealleged agreement aajusting 
the suit has be.^n made, and if it was satisfied that it been 

made to record it. Whether that fact should be tried on affidavit 
or by oral evidence, is entirely for the diaoretion of the Court. 

The Court accordingly, holding that this suit had .‘jy 

the submission and award, ordered the same to be filed and the 
adjustment recorded. 

Eeld further, that the Court could make DO order as to that portion 

■^of the award which dealt with matter not plating to 
matter of the suit. A separate 

regard to the ornaments. SamiBAI v. PREMJl PRAGJI, 20 B. 30-... 

409 Applizalion for leave to sue in forma pauperis 

Refusal of such applicalion a bar to subsequent application in the 
same right — Jurisdiction — Plea of ;urisdtcewn.— The plamtifl 
anpliedTo“leave to sue as a pauper for the redemption of a mort- 
gage. As be did not proceed with the application, it was rejected 

with costs on 2ath November, 1888. 

On the 4th February, 1890. plaintiff again applied for leave to sue as 
a Dauper forthe redemption of the same mortgage. There being 
no opposition, the application was granted, and was registered as a 

onth Rentembet 1893. when the suit had been heard nearly to 

pnd the Gov“rn^^^^ intervened, and applied that it 

K nlH not be allowed to proceed further until the plaintifi had paid 

the cosU ^ntirred by Government in opposing the first application 

* u- u utd hftln reiected But the plaintifi refused to do so. and 
which bad been j ^ Judge dismissed the suit with costs 

uS 413"o" fhe'eodro/oivi. Procedure (Act XIV of 188-2). .ud 
ordered tL pUioliH to pay the Court leee under e. 412. 

BeH. on appea., ot ‘Sw 

loth tee applications we?e made in respect of the same 

l?pht to sue (3) that the order rejecting the first application 
right to sue. f j of the Code to the entercainment 

nd roXatioi aud (4) that such bar being one to 

of tbe Court the Subordinate Judge was nob only 

the bound to take notice of it at any stage of the suit. 

r/cHOD MOU.rv. BEZAN.I EdOLJI. 20 B. 86 

8s, 409 and 

Keject.on of aPPl'”;""" period of limitation for suit has 

"• 4-Practice-8ea PAUPER, 

8. Tl2-ae! MAHOMEUAH LAW (MlNORlTV). 20 B 116. 

n d« *tAct XIV of 1882), which requires notice to be given to a 

two months before the institution of a suit against 
appW where the suit is one ex contractu. RAjMAri 
aiKOHrND%".^HA"N^ANT ANVABA. 20 B. 697 

n sqft-Receiver-Admioistration suit-Beoeiver appointed where 

B. 438 trivet against exeeutor where will not 

pJoved— Will of^ Mahomedan teetator— Parties— See Beceiveb, 

19 B. 83. 
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Ofv. Pro. Code (Act XIV of I882J— (Conc^ttied). 

(49) S. 493 — See CONTEMPT OF COURT, 19 B. 152. 

(50) S. 503 — Receiver — Duties aod liabilities of — See RECEIVER, 19 B, 

660. 

(51) S, 503, Ol. (6)— See LANDLORD AND TENANT, 20 B. 1. 

(52) 3. 523 — Agreements to refer within the section— Arbitration — Agree* 

ment to refer future differences to arbitration— Naming of arbitra- 
tors— See Arbitration, 20 B 232. 

(53) S. 525— See ACT XVil OP 137 h (DEKKHAN AGRICULTURISTS* 

RELIEF), 20 B. 203. 

(54) S. 525— See PROBATE, 20 B. 233. 

(55) Ss. 525, 526 — Objections to factum or validity of submissiou and award 

— S?. 521 and 5‘22 of the Civ. Pro. Code (Act XIV of 1882) — Practice 
— Procedure— Arbitration — Application to file award— See ARBI- 
TRATION, 20 B. 696. 

(56) S. 539— See HINDU LAW (ADOPTION). 20 B- 260. 

(57) Ss. 566, 569 and 574— See PRACTICE, 19 B. 551. 

(58) S. 596— See APPEAL (TO PRIVY COUNCIL), 20 B. 699. 

(59) S. 598 — Limitation— Limitation Act (XV of 1877), ss. 5 and 12, and 

sch. II — Art. 177 — Privy Council— Appeal to Privy Gouooil — Time 
to appeal— See Privy Council, 19 B. 30i. 

(60) S. 608 -Privy Council— Appeal to Privy Council— Decree — Stay of 

execution before appeal admitted — Practice — Procedure.— V/heta a 
petition for leave to appeal to the Privy Council from a decree of 
the High Court has been presented, the High Court may grant a 
stay of execution of its decree although the appeal has not yet been 
admitted under g. 603 of the Civ. Pro. Code (XIV of 1882). DAME 
Janbai v. Sale Mahomed, i9 b. lO 

(61) S 622-S9e ACT XVil OF 1879 (DEKKHAN AGRICULTURISTS’ 

Relief), 19 B. ii6, 286. 

(62) s. 622—800 Execution of decree, 19 B. 644. 

(63) 8. 622— See SUCCESSION CERTIFICATE ACT (VII OP 1889), 19 B, 

790. 

(64) S. 622— See Zanzibar, 20 B 480. 

(65) Sch. IV, No. 132 — See PARTNERSHIP, 20 B. 15- 

Civ. Pro. Code Amendment Act (VII of 1888). 

(1) S. 27— Seo CIV. PRO. CODE (ACT XIV OF 1882), 19 B. 204. 

(2) S. 53— See CiV. PRO. CODE (ACT XIV OP 1882), 19 B. 303. 

Claim. 

(1) See Oiv. Pro. Code (Act XIV OF 1882), 19 B. 328, 710. 

(2) See Transfer op Property act (IV op 1882), 2o B. 522. 

Collector. 

(1) See ACT V OP 1879 (BOMBAY LAND REVENUE CODE), 20 B. 747, 

(2) See CiV. PRO CODE (ACT XIV OF 1882). 19 B 216. 

(3) See MamLATDAR, 19 B. 675 

(4) See VENDOR AND PURCHASER, 19 B. 43. 

(5) See WATAN, 19 B. 581. 

Commission. 

See Fraud, 19 b. 749. 

Commutation. 

Of service— See ACT III OF 1874 (BOMBAY HEREDITARY OFFICES* 20 
B. 423. 

Companies Act {VI of 1882), 

(1) Ss. 61, 126 and 144, cl. (?}— See COMPANY, 20 B. 654. 

(2) B. 169— See COMPANY, 19 B. 208. 

(3) S. 214— See COMPANY, 19 B. 88. 
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Con^pany. 

<1) Indian Companies' Act (Flo/ 1082). ss. 61. 126,144. cZ. (g)-Con!ributory 
— Liabilxty of the heirs of a deceased contributory — Calls — Calls 
made before the winding up — Limitation — Offiiial hguidators not 
bound to take out letters of administration to the estate of a deceased 
contributory before settling the list of eoniribuiories— Shares duly 
issMod, cancellation of-^Reduction of capital.— ~Q. 61, Indian Com- 
panies. Act VI of 1882, (corresponding with s. 33 of the English 
Companies’ Act of 1862), creates a new liability in the shareholders, 
and that liability includes contribution, not only in respect of calls 
made since tho winding up. but also in respect of unpaid calls 
made before the date of the winding up, whether barred by limita- 
tion at that date or not. 

The ofiScial liquidator need not take out letters of administration 
to the estate of a deceased share-holder before settling the list of 

contributories. 

There ia nothing in ss. 126 and 148 requiring the official liquidator 
to place on the list all the persons who may as representatives be 
liable to contribute in discharge of the liability of a deceased 
share-holder as contemplated by s. 126. Nor can the liability, 
under that section, of a person who has been placed on the list as 
his representative be affected by the omission of the official liqui- 
dator to do so. 

Directors have no power to cancel shares duly issued lo a shareholder 
at his request and so reduce the capital of the company. 80RABJI 
JAMSETJI V. ISHWARDAS JUGJIWANDAS. 20 B. 654 

( 2 ) Indian Companies Act (F/o/ 1882), »■ ^ 69 -“ ^ 

^ ' oi^Avpli<^alion to set aside an ex parte order.-^B, 16J of the Indian 
Companies Act (VI of 1882) does uot apply to an application to set 

a6id6 pdvtc order- 

The term “ te-hearing ” in s. 169 of the Act means a re-hearing in the 
n»‘u“of an 'ppe^l. PaBVATISHANK4B V. ISHVAEDA9 JAGJI- 

VAND.A8, 19 B- m 

f8\ Preferential dividend payable to holder of one set of shares -Contract-- 

cJi^struelion-Construction of contract by the company to pay it to 
the shareholder and lo his executor holding the same— Death of the 
shareholder-" Raider " of shares-Legat title to shares - Meaning 
Ti the, ward “ hold *'-ddminislrotion —The good will of a business 

which a merchant bad carried on. and the capital, property, and 
assets with it, were transferred by him in 1864 to a joint stock 
Se’d oompAny. who agreed with him that m ooos.deratmn of the 
transfer by him of property, referred to m the eonU»ot as the fixed 
assets ” one hundred paid up shares of Ra. 2,500 each, of whioh 
MV aeei«n“«''‘ *>? reg.s ra- 

“on el the company should not be reooge.zed by them as valid, 
Iheu°d L allottsd to him. It was also agreed that, in eens.dera- 
Gee of the traoifer. he and •' hie executors or admmtsttatora shall 
be entitled, s^oog as they held the said hundred shares, loan 
extfd or prefCMOtial dividend. 

^ -.L* fchfi uartieg acted, and the shareholder held the 

he died in England in 1888, having by will directed that 
Ss executors or iidmioisfrators should hold the hundred shares in 
r t f.r hia surviving brothers, of whom the executor who proved 
th^will was one. Administration with the will annexed was granted 
in l^d a to the pleiot.ff in this suit a. theattorney of the executor. 
A note of this was made in the register of the company, leaving the 
M^ndred shares still in the name of the testator. The company then 
5?c««ntinued to pay the preferential divileud. and now contended 
fhatTt^ was Do*longer payable, inasmuch ss the testator’s estate 
had been adminis'ewd. and that the executor no longer held the 
share as executor but as trustee for the benefioianei under the will, 
rr ij ftiit the contract was still in operation, the executor still 
holffing ’’the ahares within its meaning ; and that the preferential 
xiitidend continued payable to the estate of the testator, the company 
bl?ng only oonoerned with the legal title to the ahares, and not 
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•Company — (Concluded ) . 

with any claims, if there were any, that might be made by bene- 
ficiaries uoder the will against the executor as trustee- BOMBAY- 
Burmah Trading Corporation v. P.Y. Smith, 19 B. 1 (P.C.) = 

21 I.A. 139 = 6 Sar. P.C-J. 498 

(4) Voluntarp whidhig up — Inquiry into conduct of liquidators^lndian 

Companies Act (VI of 1882), s. 214 — Practice — Procedure — Where 
contributories of a company in voluntary liquidation complain of 
the conduct of liquidators in the winding up, and desire an inquiry 
under s- 214 of the Indian Companies Act (VI of 1882), the proper 
procedure is by summons in chambers. 

Where it is sought to make au officer of a company liable for misappli- 
cation of the funds of a company or for misfeasance or breach of 
trust in relation to its affairs, the sum sought to be recovered should 
be definitely stated in the summons, and the grounds upon which 
the application is based should be fully and adequately set out in an 
affidavit or affidavits. In re JEHANGIR B, KARANI <k CO. 19 B. 88 

(5) See STAMP, 20 B. 432. 

Compensation. 

(1) See CONTRACT ACT (IX OP 1872), 20 B. 755. 

(2) See Landlord and Tenant, 20 B. i. 

(3) See Municipality. 19 b. 407. 

Compromise. 

Of decree — Decree— Effect of compromise — Mode of enforcing agreement 
of compromise— Contract— Reciprocal promises — Bight to sue — 
Decree for performance of whole contract — Contract Aot (IX of 
1872), a. 51— See DECREE, 19 B. 546, 

Concealment. 

See TRANSFER OF PROPERTY ACT (IV OF 1882), 20 B. 622. 

Conciliation Agreement. 

See ACT XVII OP 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 19 B. 202. 

Conciliator. 

See ACT XVII OP 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 19 B. 202. 

Confession. 

(1) Evidence~Retraoted confession — Necessity of corroborative evidence—' 

Practice— See EVIDENCE, 19 B. 728. 

(2) See Evidence Act (I op 1872), 19 B, 195, 363 ; 20 B. 795. 

Consideration. 

See Contract act (IX op 1872), 20 B. 765. 

Consignment. 

See Principal and Agent, 20 B. 633. 

Construction. 

(1) Contract— Limitation Act(XV of 1877), soh. II, art. 115 — Agreement 

- See Limitation act (XV of 1677), 20 B. 8. 

(2) Transfer of Property Act (IV of 1832), a. 135— Assignment of an 

actionable claim— Suit by the assignee — Recovery of the full 
amount of debt— See TRANSFER OP PROPERTY ACT (IV OP 1882). 
19 B. 290. 

(3) Bee ACT X OF 1876 (BOMBAY REVENUE JURISDICTION). 20 B, 803, 

(4) See Act IV OF 1890 (Bomb.AY DISTRICT POLICE), 19 B. 737. 

(6) Sec COMPAN?, 19 B. 1. 

(6) See Basement, 19 b. 797. 

(7) See PAZENDAR, 20 B. 617. 

(8) See Hindu Law (Will), 19 B. 401, 647; 20 B, 450, 571. 

(9) See Landlord and tenant, 19 b. 160. 

(10) See Municipality, 20 B. 146. 

(11) See Penal Code (ACT XLV OP 1860), 19 B. 340. 

(12) See WILL, 19 B, 221, 770. 
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Consular Court at Zanzibar . 

See ZANZIBAS, 20 B. A80» 

Contempt of Court. 

Funishm^ni 6j/ imprisontneni — Practice.— On let September. 1890, ia 
an admlnistratioo suit in which Ganji Akhai, as ezeoutor of a Will 
was defendant, a receiver was appointed and Gangji Akbai was 
ordered to deliver to the receiver certain Government promissory 
notes of the value of Rs. 45,000 belonging to the estate, which was 
the subject-matter of the suit. He did not obey the order and 
absconded from Bombay, and on I6th March, 1891, in his absence, 
a rule lor its attaobmeot for contempt was made absolute. It was 
afterwards ascertained that be bad used the notes for his own pur- 
poses. A warrant was issued for bis arrest, and be was apprehended, 
and on 23rd April, 1891, be was convicted of criminal breach of 
trust and sentenced to eighteen months' imprisonment. Previously 
to bis trial {viz., on the 9th April, 1891), he had been committed to 
jail for contempt of the order of September, 1890, so that after his 
conviction be was in jail both under his sentence and under the 
order for contempt. On the 4th October, 1892, the Court passed a 
money decree in the administration suit against the defendant for 
Bs. 80,000 and costs. The sentence passed upon the defendant for 
the criminal offence expired on the 22nd October, 1892. Appli- 
cations for his release from imprisonment under the order for 
contempt were made in December, 1892, and 10th April, 1893, but 
were refused. Counsel now moved again for his release. 

Beld, that the defendant should be released from- imprisonment. The 
tight of the plaintiff to demand the promissory notes from him was 
merged in the money decree. The right to demand the notes was 
gone, and the order that be should deliver them up to the receiver 
had ceased to be operative. The commitment, in so far as it was 
intended to enforce obedience to the order of the let September, 
1890, could no longer be continued on that ground. It was the 
decree now and not the order which constituted the measure of the 
obligation between the parties. That was a simple money decree, 
and it was contrary to the expressly declared will of the Legislature 
and to all modern principle aud precedent to keep a defendant 
under commitment for contempt to compel him to pay a money 
deoree. If the attachment order was regarded as a punishment for 
the defendant's ofience in not baviug delivered up the notes, the 
punishment should be commensurate with the ofience. Imprison- 
ment under it could not be indefinite- By s. 493 of the Code of 
Civil Procedure (Act XIV of 1882) the Legislature indicated that 
such imprisonment should not extend beyond six months. The 
■ defendant had, however, been in jail for more than twenty months. 
For the criminal offence he had suffered the punishment to which 
he was sentenced, and the Court would not be justified in indirectly 
adding to its duration. THE ADVOCATE-GBNERAL OP BOMBAY 
V. GANGJI AKHAI, 19 B. 162 


-Contract. 


(1) Ooostruotion — Agreement — Limitation Act (XV of 1877), sch. II, art. 
116-Bee LIMITATION ACT (XV OF 1877), 20,B. 8. 

(31 Oontrwt for illogM porposo-Adwoces madolor an i^ogal P“'PO« sub- 
eeauently carried out oauoot be recovered- Opium Act (I of 1878), 
B 4 tr 43 44, 46 and 52 of the Rales framed under the Opium Act 
— GontMot Act (IX of 1879). s. 23 -Lease of a farm to retail opium 
At nertaiti shops in a distriot— Sub-lease of such shops without the 
Oolleotor’spermifleion— “Bub- lease void — Beo ACT I OP 1878 (OPIUM), 
19 B. 626. 


(8) Bee COMPANY, 19 B. 1. 

(4) See CONTBAOT ACT (IX OF 1879), 20 B, 766. 
.(6) Bee DBOBBB, 19 B. 646. 
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Contract Act (IX of 1872). 

(1) Ss. 2 (d), 25 — Contract — Services rendered during the defendant’s 

7ninority at his desire and continued at his request after majority — 
Agreement to compensate for services^Consideratwn — Annuity . — 
Services rendered at the desire of the minor, expressed during hia 
minority and continued at the same request after his majority, form 
a good consideration for a subsequent express promise by him in 
favour of the person who rendered the services. By s. 2 (d) of the 
Contract Act, services already rendered at the desire of the promisor 
are placed on the same footing with suoh services to be rendered, and 
constitute a good consideration for a definite agreement. 

Cases where a person without the knowledge of the promisor or other* 
wise than at his request does the latter some service, and the pro- 
misor undertakes to compensate him for it, are covered by s. 25 of 
the Contract Act (IX of 1872) ; in them the promise does not need a 
oonsidcration to support it. SiNDHA SHRI GANPATSINQJI v. 
Abraham alias Vajir, 20 B. 755 

(2) S. 6. cl. 2— See MUNICIPALITY, 19 B. 407. 

(3) S. 8— See LIMITATION ACT (XV OP 1877), 20 B. 8. 

(1) Ss. 11 and 128— See DOMICILE, 19 B. 697. 

(5) S. 17— See TRANSFER OP PROPERTY ACT {IV OF 1882), 20 B. 522. 

(6) S 23— See ACT I OF 1878 (OPIUM), 19 B. 626. 

(7) S. 51— See DECREE, 19 B. 546. 

(8) S. 130— See SURETY, 19 B. 245. 

(9) S. 187— See SURETY. 19 B. 678. 

4 

Contributory. 

See COMPANY, 20 B. 654. 

Conversion. 

(1) Bivdu converts to MaJicniedariism — Borah Mahomedans — Suni Borahs 
— In?ieritance— Succession among such converts^Native Christians 
— I/ow applied to Native Christians prior to Indian Succession Act 
iX of 1865)— Ciwfom and usage of inheritance among converts — 
Burden of proof— Evidence — Matter of public interest— Decrees — 
Evidence of custom — Practice — The Suni Borah Mahomedan commu- 
nity of the Dhandhuka Taluka in Gujarat are governed by the Hindu 
law in matters of succession and inheritance. 

Held, therefore, that in this commuuity a widow is entitled to succeed 
to her husband’s estate to the exclusion of a daughter or a step- 
daughter. 

As to the law governing Hindu converts to Mahomedanism, the 
following principles may now be regarded as settled : — (1) Mahome- 
dan law generally governs converts to that faith from Hinduism ; 
but (2) a well establisbed custom of suoh converts following the 
Hindu law of inheritance would override the general presumption. 
(3) This custom should be confined strictly to oases of succession and 
inheritance. (4) If any particular custom of sucoession be alleged 
which is at variance with the general law applicable to these com- 
munities, the burden of proof lies on the party alleging such special 
custom. 

If evidence is given as to general prevalence of Hindu rules of sucoession 
in a Mahomedan community in preference to the rules of Mahome- 
dan law, the burden of proof is discharged, and it then rests with 
the party, disputing the particular Hindu usage in question, to show 
that it is excluded from the sphere of the proved general usage of 
the community. 

Among Native Gbristians certain classes strictly retain the old Hindu 
usages, others retain these usages in a modified form, and others 
again wholly abandon them. Before the Indian Succession Act (X 
of 1665) the Christian convert could elect to attach himself to any 
one of these particular classes, and he would be governed by the 
usage of the class to which ho so attached himself. These same 
principles are applied to the case of Hindu converts to Mahomed- 
anism such as Khojas and Cutchi Memons. 
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Conversion— (Conc2u(2e(2). ^^>7 

The deorees of competent Courts are good evidence in matters of public 
interest, such as the eziatenoe of customs of suooession in particui ar 
oommunities. Suoh deoisioos form an exception to the general rule, 
which excludes res inter alias actce. Bai Baiji v. Bai Santok , 20 
B. 53 ••• 594^ 

(2) Hindu converts to Mahomedanxsvi— Retention of Hindu law and usages 

— Maintenance — Rights of junior member of a Thakor's family to 
maintenance out of an estate of the nature of an impartible taj — 
Limitation — Molesalam Oirasias — Custom. — The Hindu law of 
inheritance and succession applies to Molesalam Oirasias who were 
originally Bajput Hindus, but were subsequently converted to 
Mabomedanism. 

The plaintiff was the second son of the defendant, who was theThakor 
of Amed, a talukdari estate of the nature of an impartible raj or 
principality. The plaintifi’s family belonged to the community of 
Molesalam Oirasias. Plaintiff alleged that according to a family 
usage he as a junior member of the family was entitled to receive 
maintenance from his father, who was the bolder of the gadi. The 
estate was under the management of the Talukdari Settlement 
Officer from 1878 to 1888. during which period that officer granted 
the plaintiff an allowance in lieu of maintenance without any 
objection on the defendant’s part. On the 1st August, 1888, the 
estate was restored to the defendant, who stopped the allowance. 

The plaintiff thereupon sued in 1891 to recover from the defendant 
arrears of maintenance for two years and eleven months at Rs. 200 
a month. 

Held that the plaintiff was entitled to rsoover, and that the claim 
was not time-barred. MaHARANA SHRI PATESANGJI JASVAT- 
SANGJI V. KUVAB HARISANGJI PATESANGJI. 20 B. 181 ... 67» 

(3) Bee OHRISTIAN. 19 B. 680. 


Convert. . 

(1) Conversion— Christian— Native— Conversion from Hinduism to Chris- 
tianity, effect of — Hindu convert— SaUette, law applicable to 
Christian inhabitants of— Suooession — Inheritance— Co parcenary- 
Primogeniture— Hindu law, how fat applicable — Manager of 
family— Mortgage by manager when binding on family property — 
Mortgage— Redemption— Decree against manager alone how far 
binding on the property —Parties —Practice— Will — Joint family — 
Ancestral propercy- Bight of Christian of Balsette to deal by will 
with his share in anceeteal property— See OHRISTIAN, 19 B. 680. 

fa\ Native Christian— Koli caste of fishermen— Converts to Christianity 
^ from Hinduism— Suooession Act (X of 1855), sa. 2 and 331— Inheri- 
tance— Custom— Evidence of custom of inheritance— rtaotjce— 
Koli caste- Bee NATIVE CHRISTIAN, 19 B. 783. 


Conveyance. 

See STAMP, 20 B. 432. 


Co-owner. 

(1) Bee MORTGAGE (REDEMPTION). 20 B. 657. 

(2) See PEAOTICB, 20 B. 627, 


Copyright. 

infrinnement-Transtations-JurUdiction—aUUuUs Hand 6 Pwf,. cap, 46 

Bombay fo Delht^Value payable post— 

Beaistration of copyright— Hotiee of di^uUd proprietor ship -AefK-X. 
0 / 1847 s ^—Practice— Procedure. plaintiffs were publishers 
in liondon. The defendant carried on a printing and publishing 
kosiness at Delhi. Between the years 1869 and 1891 the defendant 
translated certain English works {e.g., Todhunter’s Mensumtion. 
Barnard Smith's Algebra. 4o.) into the Urdu langnage for the use 
nf native atudeots. and sold and distributed copies of such transla- 
tioM In various parts of India. The plaintifti alleged that they 

were the proprietor* of thaeopyright io the said booke, and they 
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Copyright — {Concluded). 

suod io Bombay for a declaration of their ownership, and that the 
said books printed and sold by the defendant were an infringement 
of the said copyright, and for an injunction, &c. It appeared that 
in June, IS91, the plaintids’ agent who was then in India, instruct- 
ed the Bombay hrm of Sunder Pandurang to order copies of the said 
translations from the defendant. A letter was accordingly sent by 
Sunder Pandurang to the defendant at Delhi requesting him to send 
the books to Bombay by value payable post, which the defendant 
did. and he received payment for them from the Post Office at Delhi. 
The defendant pleaded {inter alia) that the High Court of Bombay 
bad no jurisdiction, and he denied that he infringed the plaintiffs' 
copyright. 

JTeldf that no part of plaintifis’ cause of action arose in Bombay, and 
that the High Court of Bombay bad no jurisdiction. The act of 
Sunder Pandurang in paying for and receiving the goods formed no 
part of the defendant’s offence, which was completed when be posted 
the books at Delhi, 

The English Copyright Act (Stat. 5 and 6 Viet., cap. 45) extends to 
all parts of India. Having regard to s. 15 of that Act it is clear 
that a person who infringes copyright must be sued, if be offends in 
India, not only within the limits of that country, but also in that 
part of India in which the offence has been committed. 8ee also 
8. 13 of the Indian Act XX of 1847. 

Held, also that translations are not copies, and that the defendant by 
translating the books bad not infringed the plaintiffs’ copyright. 

The plaintiffs bad registered themselves as the proprietors of the 
copyright of the books in question both in London and in India. 
The defendant bad not given notice of his intention to dispute the 
plaintiffs’ copyright as required by s. 8 of Act XX of 1847. 

Held, that the plaintifis’ copyright in the book had been established. 
MacMillan v. Shamsul Ulama m. Zaea, 19 B. 557 

Corporate Bodies. 

See Municipality, 19 b. 212. 

Cosharers. 

See HINDU Law (Widow), 19 B. 36. 

Costs. 

( ) ) Decree — Assignment of decree pending appeal — Assignee of decree made 
respondent to appeal — Decree reversed in appeal — Liability of 
assignee for costs of hearing in lower Court. — The Standard Oil 
Company acd one Ellis sued the defendant for damages. The 
lower Court found that there was no privity of contract between 
the company and the defendant, and dismissed the suit of the 
company (plaintifi No. 1) with costs, but passed a decree for Ellis 
(plaintifi No. 2) with costs. The defendant appealed in the first 
instance making Ellis (plaintiff No. 1) the sole respondent. The 
company, however, gave the defendant (appellant) notice that the 
decree obtained by Ellis bad been assigned to them. Whereupon 
he (the appellant) obtained leave to make the company party- 
respondents as assignees of the decree from Ellis. The company 
objected to be made respondents. The appeal Court reversed the 
decree of the lower Court and dismissed the suit, and the question 
arose whether the company could be made liable for the general 
oosts of the hearing in the lower Court. 

Held, that the company were liable only for the costs of the appeal in 
which they bad taken an active part, but not for the general costs 
of bearing io the lower Court, except so far as the suit was their 
suit. Ellis was liable for the costs throughout. The appellant 
(defendant^ was not entitled, by bringing the company on the 
record against their will, to obtain an additional security for the 
costs already incurred in the lower Court. 

The assignee of a decree who is made respondent in an appeal from it, 
and takes no steps actively to support it, ought not to be ordered 
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Co8is-’[Concluded ) . 

to pay costa. RAMJI MORARJI v, J. E. ELIjIS AND THE 
Standard Oil company op New York, ao B. 167 

(2) Taxation— Ohatity.sait— Dafeodaota ’ coats as between attorney and 

client ordered out of the charity estate— Charges allowed and dis- 
allowed as against estate —Disoretion of Taxing Master— See 
Taxation, 20 B. 301. 

(3) Bee Husband and wife, 19 B. 293. 

(4) See WILL, 19 B. 221, 770. 

Counterpart. 

Bee Landlord and Tenant, 20 B. i. 


Court-fees. 

(1) Bee OIV. Pro. CODE (ACT XIV OF 1882), 20 B. 736. 

(2) Bee LIMITATION ACT (XV OF 1877), 20 B. 179. 

(3) See Pauper, 20 B. 508. 

(4) Bee STAMP. 19 B. 198. 

Court Fees Act (VII of 1870). i. * f 

li\ R 7 cl 4 (c> sob. II, art. 17, cl. iii— Civil Courts Act (Bombay Act 
XlV of 1869), 6. 26— Suits’ Valuation Aot (VII of 1887), s. 8— 
Suit (or a declaration that a decree obtained by defendant against 
niaintifi was Dull and void-Valuatioa for the purposes of Court- 
fees and iurisdiotion— Decree for declaration without consequential 
rolTel-sirClv PBO.CODE (ACT XIV OF 1882). 20 8. 736. 

(2) a 7 (iv), cl. {/)— See VALUATION, 20 B. 265. 

(3) B, 26— See SUCCESSION CERTIFICATE ACT tVII OF 1839). 19 B. 145. 

Court of Chancery. 

(1) See Guardian and Ward, i9 B. 96. 

(Q) See RECEIVER, 19 B. 83. 

Creditor ® pp^pecty by debtor to trustaes for payment of creditor 

Assignment ^iJor who had signed as creditor and trustee to KCuvec 

ihe%ead-0reditors-Deed-8ee DEED. 

19 B. 12. 

Criminal Intimidation. 

Bee PENAL CODE (ACT XLV OF 1860), 20 B. 794. 

Criminal oreacribad for charging with offence 

, 1 ) date cl oBence-I.imitat.on Aot (XV o( 1877), 

1ft not aopHoable to criminal proceedings -Revisiooal jueiedio- 
4 Pniirt — Power to interfere with interlocutory orders 

Aot XU of .882 (INDIAN SADT), 20 B. 

643- 

(2) See CriM. PRO. CODE (ACT X OP 1882). 19 B. 732. 

Crim. Pro. Code (Act X of 1882). 

(1) See ACT VIII OF 1867 (BOMBAY VlDLAOE POLICE). 19 B. 612. 

o o O/fenu commuted by a BrilUh mbject .a forcgn terrUory- 

(2) S. M-OJTS"" ( f without a warrant— 

^ ,.U Jfreet^rmgM cmflnement-Indian Penal Cade [Act 

IsM) rsw.-s Crim. Pro. Cod. (Aot X of 1882) 

XIjV 0 / 18TO). s officer to »rrojt. without a warrant, a 

■ does not w^tiah lodia oo a obarge of criminal breach of 

frnsTm'otber oognibtble oflenoe committed onteide British India. 
M.,bnnd was a natiee Indian eubjeot ot the Queen Empreee residing 
“^ Belganm. A complaint wi. filed againet him .a th. Sangh 
State oha“Sng him with .-.mmitting breach ol trnat w.thm the 

State ohatgmg Tbereopon he obtained aa order from the 

Sfmpuiwm from arrest for the ofianos of otioCnal broach of ttu.1 
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Crlm. Pro. Code (Act X of 1882) — {ContiniLed), 

without a warrant issued by himself or by the Political Agent of 
the Southern Mabratha Country. This order was communicated to 
Mukund through the accused, who was chief constable at Belgaum. 
On the 27th November, 1891, a police officer from the Saogli State 
came to Belgaum with a warrant issued by tbe Sangli Court for the 
arrest of Mukund on a charge of crimioal breaoh of trust. The chief 
constable thereupon directed Mukund’s arrest. Mukund brought 
to tbe notice of the chief constable the District Magistrate’s order 
of tbe 15th November, 1891, but be was detained in custody till the 
matter was reported to the First Class Magistrate, who ordered his 
discharge. In tbe meantime the complaint filed against Mukund in 
the Sangli State was dismissed without requiring his extradition. 

Mukund thereupon prosecuted the chief constable on a charge of 
wrongful arrest and wrongful oonfinemont. 

Held, that tbe chief ooostable had no power to arrest tbe complainant 
without a warrant, and that he was guilty of the offence of wrong* 
ful confinement under s. 342 of the Indian Penal Code (XLV of 
1860), in re MUKUND BaBU VETHE, 19 B. 72 

(3) S. 90— See MALICIOUS PROSECUTION, 19 B. 486. 

(4) S. 163—806 PENAL CODE (ACT XLV OP 1860), 20 B, 394. 

(5/ S. 188— See Penal Code (act XLV OP 1860). 19 B. 105. 

(6) Ss. 191 and 197 — Penal Code (Act XLV of 1860), as, 211, 600 — Falsely 

charging a person with an offence — Defamation— Defamatory state- 
ment made by a person examined in tbe course of an official or 
departmental inquiry — Privilege— Qualified privilege — Bee PENAL 
Code (act xlvop i860j. 19 B. 6i. 

(7) S. 195— -Sanefton to prosecute — Requisites of a proper sanction — A 

sanction to prosecute for giving false evidence should specify oiearly 
the statement alleged to be false, so that the person sought to be 
charged may be definitely informed what is the criminal act alleged 
against him. In re JiVAN Aubaidas, 19 B. 362 

<8) Ss. 238, 303 and 307 -See JURY, 20 B. 215. 

(9) 8s, 238, 303, 307 — High Court’s power of interfering with the verdict 

of a jury — Verdict of jury — Special verdict — Murder — Culpable 
homicide — Grave and sudden provocation — Loss of Self-control- 
Burden of proving loss of self-control on accused — Penal Code (Act 
XLV of 1860). SB. 299 and 300— See JURY, 20 B. 215. 

(10) Ss. 298 and 302 —Jury— Verdict -Special verdict— Duty of Judge- 

Practice— Procedure. — The accused was tried for rape. The jury, 
after considering their verdict, announced through their foreman 
that the accused “ did the aot with consent.” The Sessions Judge 
thereupon, without requiring them to reconsider their verdict or 
giving them any fresh directions, asked them whether they found 
the accused guilty or not guilty. The jury again retired and brought 
in a verdiot of guilty, upon whioh the Sessions Judge senteoced the 
prisoner to three years’ rigorous imprisonment. 

Hefd. reversing the conviction and sentence, that the first verdiot of 
the jury being a special verdict, and there being no real ambiguity 
about it, the Sessions Judge was bound under s. 302 of the Code 
of Criminal Procedure (Act X of 1882) to record the verdict and apply 
the law thereto. 

Held, also, that the second verdiot could not be sustained, as there was 
nothing to show that the Sessions Judge gave the jury any fresh 
directions, or explained to them that a finding that the woman had 
consented was tantamount to an acquittal. Quebn-EmpbESS v 
MadhaVRAO, 19 B. 735 

(11) S-iM — Appealfroniaconviction by a Presidency Magistrate— Appeal 

—FracUce.—Q. 411 of the Code of Criminal Procedure (Aot X of 
1882) does not allow au appeal in tbe case of a conviction by a 
Presidency Magistrate where tbe sentence inflicted te six months’ 
rigorous imprisonment and a fine of Rs. 125, or in default a further 
period of three months’ rigorous imprisonment. QUBEN-EMPRBSS 
V. HARI SAVBA, 20 B. 145 
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•Crim. Pro, Code (Act X of 1882 )— (Confinucd). 

(12) S. 421 — Judgment rejecthig an appeal need not be inwriting^Practice 
— Procedure . — lo rejecting an appeal under s. 421 of the Code of 
Criminal Prooedute (Act X of 1882) theappeUate Court >s not bouna 
to write a judgment. QUEBN-EMPRESS v. WARUBAI, 20 B. 540. 
(IS) Ss 421 430 — Criminal procedure— Practice—Procedure—A'^eal 5?/ 

' ‘ itccused^Order rejecting appeal as barred bu lirmialwn--Beviewof 
such order-Finality of judgments in criminal 
Judge dismissed an appeal on the ground that ™ 
limitation. On a subsequent application by the accused, ^h® ‘Tudge 
admitted the appeal and at the hearing acquitted him. The High 
Court sent for the record in the exercise of its revisional ]uriSwiution. 

Eeld, that the order of acquittal was ultra vires under s. 430 of the 
Code of Criminal Procedure (X of 1882) Tbe order dismissing the 
appeal was final and not open to review. 

It was argued that s. 421 of the Grim. Pro. Code (X of 1882) only 
applies to orders passed on the merits, and that as tbe 
tng the appeal was not of that class, it was not an order upon 

appeal ” and was not final under s. 430. 

Beld, that s. 421 was not limited to orders passed on 

that the order in question was an order upon appeal and final under 

The cL. Pro, 

«etel High CoS?., ^hioh ha, 
J.I16 ju ^'1 fcA r^ctifv ^Dv iDftdv 6 rt 6 nt Idilur0 ox 

BaMANNa, 19 B. 

o^^A'^i^Practice ~ Appeal by accused against conviction^Death of 
(14) S. of appeal— Appeal— Remedy open to the 

persons. Mahomadsbah and 

wSlh were convicted ot criminal breach cl truet and was 
Nabisnan, wore rigorous imprisonment and a fine of 

“irier ^Ltn^pT t-he-reraLTr^thl d’^lZd 
BM. o.. .. "•*“ e” 

Code of Gtlmioal Procedure (AatX of 1.82). 

a *u turned on the appreciation of evidence, the High Court 

As the 0®®®. ^5^7erfere in the exercise of its revislonal jurisdiction. 
^®f lrinV tbrCel representatives of tbe deceased to the Governor 

I.^NabISHAB. 19 B. 714 

fl6) 8. 432-806 PiZENDAB. 20 B. 617. 

OF 1882 (IKDIAN Salt), 20 B. 643. 

<1-11 Rs 603 607— Bee PBAUD, 19 B. 749. 

18 Bs. 693'and 624-B.a ACT VI OF 1878 (TBEA80BE TBOVB) 19 B. 96^ 

' ' was a Presidency Magistrate of criminal breach of 

f°^T .‘°..r«oi in ref^r. of Jrtain goods belonging to the oom- 

OMT It “pAared that^the Magistrate was a shareholder in tbe 

oom^any which proeeouted the aooneed. ... , 

the Magistrate was disqnalifiad from trying the esse. As a 
Beld, that the «„««««» he had a peoaoiary interest, however 

STiMn “he oM^e Sod 

X InAr-ted " in tlm o.« jnthin .. 66S of th. 

,6 of Otiminal Pfooodnre (Act X of 1882). 
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Crim. Pro. Code (Act X ot 1882)— (CoKcZttded). 

The words “ personally interested ” in the section are not intended to 

exclude pecuniary as distinguished from a personal interest. In re 

P.A. RODRIGUES, 20 B. 502 

' « « • 

Cross-examination. 

See Fraud, 19 B. 749, 

Curator. 

See SUCCESSION Certificate Act (VII of 1889), 20 B. 437. 

Custody. 

See Evidence, 20 B. 165. 

Damages. 

(1) Principal and agent— ConsignmeDt for sale— Unauthorized sale by 

agent below limit— Measure of damages— See PbincipaIj AND 
Agent, 20 B. 633. 

(2) 8^ Act IX OF 1887 (PROVINCIAL Small Oouse Caurts), 20 B. 283. 

(3) See Caste QUESTION, 20 B. 784. 

(4) See Divorce, 20 B. 362. 

(5) See Easement, 20 B. 704. 

(6) Bee Lease. 20 B. 439. 

(7) See Malicious Prosecution, 19 B. 485. 

(8) See Practice 20 B. 675. 

(9) See Shipping, 19 B. 639. 

(10) See Specific Performance, 19 B. 764. 

Damdupat. 

(1) Amount of interest allowed cannot exceed the balance of principal actually 

due at date of suit— Pari payments of principal deducted— Hindu law 
— InteresU-Tlhe rule of damdupat limits the arrears of interest 

recoverableatany one time by the amount of principal remaining 
due at that time. Dagdusa v. Ramchandna, 20 B. 611 

(2) Applicability of the law — Account current— State of account — Mort- 

gage — Redemption — See Mortgage (REDEMPTION) 20 B 721 

Darkhast. ’ 

(1) See Act III OF 1874 (BOMBAY HEREDITARY OFFICES), 19 B 250 

(2) See CIV. Pro. Code (Act XIV of 1882). 19 B. 34. 

(3) See Execution of Decree, 19 B. 258 ; 20 B. 175. 

(4) See Limitation Act (XV of 1877), 19 B. 261. 

(6) See Mortgage (Redemption), 20 B. 279. 

(6) See Practice, 20 B. 64i. 

Declaration. 

(1) See OlV. Pro. CODE (ACT XIV OF 1882). 20 B. 736. 

(2) See HINDU Law (Adoption), 20 B. 202. 

(3) See Possession, 20 B. 798. 

(4) See RAILWAY COMPANY, 19 B. 165. 

(6) See Vendor and Purchaser, 19 B. 43. 

Declaratory Decree. 

(1) See Hindu law (Adoption), 20 B. 202, 

(2) See Vendor and Purchaser, 19 B. 43, 

Decree. 


( 1 ) 

( 2 ) 


1882), as. a 

and 136— Order dismissing a suit — See PRACTICE, 19 B. 307. 

Compromise of decree— Effect of compromise— Mode of enforcina aaree- 
ment of compromise— Contract -Reciprocal promises— Bight to me— 
Decree for performance of whoU contract — Contract Act (IX of 18721 

partition haying been compromised by an agree' 
parties, and communioated to the Court ^hibh 

passed the decree. 
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Decree— (Concluded). 

Beldt that the efiect of the decree was extinguished by the agreement, 
which could only be enforced by a fresh suit, and not by an applica- 
tion for exeoution of the former decree. 

An agreement ooneisting of reciprocal promises to be performed by the 
plaintifie and the defendant can be sued upon by the plainriffs when 
they have not refused to carry out their promises, though they may 
nob have pub an allegation in the plaint saying that they are ready 
and willing to do so, s. 51 of the Indian Contract Act being no bar 
to such a suit. 

When the plaintifis are entitled to ask for the performance of the part 
of the contract in which they are interested and the defendeiit 
claims exeoation of the whole to which the plaintiffs do not objeoti 
the Court ouebt to pass a decree directiog execution of the whole 
contract, instead of rejeoting the claim. Hari RAGHONATH 
V. KrISHNAJI ANANT, 19 B. 546 

(3) Death of party between hearing and judgment— Judgment , date of 

operation of-Civ. Pro. Oode (Aot XIV of 188Q). a. 234-Praotice- 
Pcocedure— See PRACTCCE, 19 B. 807. 

(4) See AOT XVII OP 1879 (DEKKHAN AGRICULTDRISTS’ RELIEF), 19 

B. 116. 

(6) See CONVERSION, 20 B. 63. 

(6) See COSTS. 20 B. 167. 

(71 Bee Encroachment, 20 B. 298. 

(8) See Minor. 19 B. 571 ; 20 B. 338. 

(9) Sea TaLUKDAB, 20 B. 666. 

rr^Aiton' Irust deed-Assignment of all his property by debtor to irus- 
(1) Creditors irus nf t'rpditors -Suit by creditor who had signed as 

^TfiJor t^das trustee to recover his debt notwithstanding Ote deed, 

" n Marob 1894, the plaiotifi sued the defendsnt, who 

nndfr uTme of VesaeDii Jairem. to recover Be. 7,705 

due en ao adjusted rount. Ou the 17th April followicg the suit 

was on the board for hearing, but by ooosent o* 

was OD 1^00 months. Later on the same day the defendant 

flxeouted a deed whereby he assigned all his property to the plaintiff 
nthlr nersons^ as trustees in trust for the payment of his 

and three other persons^as^t^^^^^^^ the plaintiff and the other 

creditors. Th creditors. It contained no release 

anrragreUent by creditors to take less than the *^11 amount of 
and DO agreeme ; defendant’s property to the trustee, 

‘‘'ho was io coneot Ibe estate and divide it rateably among the 
who was to con . ^ the right of the several creditors to 

ored.tore without prejudice^ might remain due to them after 

recover ^je distribution, and it declared that the said 

receiving su payment of the debts was accepted by the ctedi- 

that " upon payment to the said preditors. respectively, 

o^the full « whole amount of their respective claiins these prewnU 

i iiVnArate Ts fuHv and effeotually as an order of discharge from 
shall operate as m y j. the debts now due from the said 

the Insolvent Court p Jairam to the said creditors 

debtor, or the said firm of any claim in respect of 

™h®A‘'ht!^*’tndTaoho^them^the said creditors lor himeelf, his 
oiturs Vnd AdmiuistrAtor. doth hereby ouvensnt w.th the 
^ heirs executors and administrators that he or they 

“n not tr the S debtors the said full amount of the 

deMs doe by him or his agXTthem or Zy 

°f*?h^lor“ r*i^ the debt? now duo from the said debtor 

of them *9' jairam to the said oreditors reapeotive- 

?! J. Oo^^MeouIion of thi. deed the trueteee took 
detondwt^ bSk. of «»oaot., »ad proceeded to reoover the defend- 

sDt'fl estate. 
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Oeicd— (Concluded), 

The three months for which, as above mentionei, the suit was 
adjourned in April, 1894, having now expired, it came on for hear- 
ing. The defendant pleaded the deed, and contended that the 
plaintiff having accepted the trust, and signed the deed, was nol 
entitled to continue the suit against him. 

Ssldy that it would be inequitable that the defendant having handed 
over all his property to four of his creditors as trustees with'a view 

to the payment of bis debts in full should be harassed by one of 
those creditors who had accepted the trust. The conduct of the 

plaintiff had been such as to deprive him of the right to present 
payment of his debt except by the assignment made to him and 
the other trustees. There bad been a concluded agreement which 
precluded him from proceeding with his suit, and to allow him to 
proceed would be a fraud on the creditors. Under the circum- 
stances there was an implied condition that the creditors should 
not sue until their remedy under the assignment was exhausted. 
The creditors should get what they could under the assignment, 
and then proceed for the rest. GOKULDAS MUCCANJI v. VaSSaNJI 
JAIRAM, 19 B. 12 

• • e 

(2) Of settlement—Trust— Beneficiary— Proviso for forfeiture of interest 
in case of insolvency — Insolvency of beneficiary — Subsequent with- 
drawal of petition in insolvency— Effect of withdrawal of petition— 
See Trust, 20 B. 310. ^ 

Defamation. 


(1) Defamatory statement made by a person examined in the course of ao 

oaoial or departmental inquiry— Privilege— Qualified privilege— 

Tocm' ^ 197— Penal Code (XLV oi 

lobO), es. 211, 600— Falsely obargiog a person with an offence— See 
Penal Code (Act XLV op i860), 19 B. 6i. 

(2) Privilege of counsel — Good faith — Construotioo — Oonstruotion of 

Statute— Indian Penal Code (Act XLV of 1860), s. 499, exoeptioi: 
9 -See PENAL CODE (ACT XLV OP )860}, 19 B. 340. 

(3) Publication— Mode of publication defamatory though the imputation 

499 -See Penai 

CODE (ACT XLV OF 1860), 19 B. 703. 

<4) Suilfor malicious prosecution— Evidence— Burden of proof— Want oi 
reasoimble dnd probable cause^Malice— Information given to police 
—Privilege— Penal Code fXLV of 1860), ss. 182, 211, 499,— Certain 
property belonging to the defendant having been stolen, he informec 
the chief police constable entrusted with the inquiry that be sus- 
pected the stolen property to be concealed in plaintiff’s house. Acoord- 
ingly the plaintiff’s house was searched, and its floor dug up, and 
the plaintiff was placed in confinement for an hour or so. No pronertv 
was. however, found. Thereupon the plaintiff sued the defendant to 
recover damages for loss of character suffered by him in consequence. 
Both the lower Courts decreed the plaintiff’s claim, holding that it 

lay on the defendant to prove reasonable and probable cause for the 

suspicion con^unicated to the police and the search of the plaint- 

dtrs-sed^^heToi" ‘he decrees 

Held (per Jardine, J.) that the rule as to the burden of proof in suits 

should be extended to a case like the 
iHhf therefore, lay on the plaintiff not only to allege 

10 the plaint, but also to prove against the defendant malice and 

hv h?m ® probable cause for the information given 

of his ■ Tbe iflaintiff, however, hadgiven no evidencS 

of hia own innocence, nor that the suspicion of the defendant was 
■ groundless, nor that the defendant had any mrfice ^^tendant was 

present case was governed by the principles 

The actfonTZ d circumstances 

informZ«l-*^ defendant fell within the exception which protects 

authority in the discharge of a 
public or private duty, where no malice in fact is shown to exist. 
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P^amation — (Concluded). 

There is a distinotion between the case of a false charge falling under 
s. 211 of the Penal Code (XLV of 1860) and that of false information 
given to the police under s. 182. A person prosecuting another for 
an oSence under the latter section need nob prove malice and want 
of reasonable and probable cause except so far as they are implied 
in the act of giving information known to the police with the know* 
ledge or likelihood that such information would lead a public 
servant to use his power to the injury or annoyance of the complain- 
ant. In an inquiry under s. 211. on the other hand, the absence of 
just and lawful ground for making the charge is an important ele- 
ment. RaGHAVENDBA V, KASHINATH BHAT, 19 B. 717 

Delay. 

See GIV. Pro. CODE (ACT XIV OF 1882), 20 B. 736. 

Demolition. 

See Municipality, 19 B. 27. 

Deposit. 

Bee IjIMITATION, 19 B. 352, 776. 

Deshmukhi Vatan. 

Sae act III OP 1874 (BOMBAY HEREDITARY OFFICES), 20 B. 423. 

Ohara Land. 

See ACT V OF 1879 (BOMBAY LAND REVENUE CODE), 20 B. 475. 

I 

Directors. 

See Company, 20 B. 654. 


Discharge. 

(X) See Insolvency. 19B. 297, 778. 
(2) See insolvent. 20 B. 636. 


Disclaimer. 

See LANDLORD AND TENANT. 20 B. 759. 

XVII OF 1879 (DEKKHAN AGRICULTURISTS’ BELIEF), 20 B. 

281. 

(2) See CIV. PRO. CODE (ACT XIV OP 1882), 20 B. 736. 

(3) See INSOLVENCY, 19 B. 778. ™ 

(4) Seo SUCCESSION CERTIFICATE ACT (VII OP 1884), 19 B. 790. 
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Dishonour. 

(1) See BOND. 20 B 791. 

(2) See HunDI, 20 B. 133. 

,3) S=. NEaOTI.BLE INSTRUMENTS ACT (XXVI OF 1830), 20 B. 488. 
dilates b, the oaete-Bee CASTE QUESTION, 20 B. 784. 

„,ke a 'h«4‘rif.'°b”en ^mmuted io India without going 

L\“o'‘e,iSe:4“tlthe'’p;ai“o, the n.a„iageo, the parties. 

the Pi..nnt 

macriage, "f*"® j ignotanoe of the law, married aoothez 

Court, cohabit with the woman on dieoovering bis 

woman, but be o^ed made the dMtM 

STTut o, th. I*ndi.n DiTore. Aet (IV c. 

1869) it had a discretion to do so. 
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Divorce— (Concluded). 

The decree having awarded damages against the co-respondent, and 
he not having appealed on the question of damagest it was contended 
that the High Court could only deal with that part of the decree 
which dissolved the marriage. 

Held, under the Indian Djvotce Act (IV of 1869), that the Court had 
the fullest power to deal with the case according as justice might 
require, including the award of damages by the Court below. KYTE 
V, KYTE, 20 B. 362 

(2) Husband aod wife — Suit against wife— Costs of wife — Ptaotice-r-Pro- 
oadure— See Husband AND WIFE, 19 B.2 93. 

Divorce Act (IV of 1 869). 

(1) Ss. 2. 14— See DIVORCE, 20 B. 362. 

(2) S. 7— See HUSBAND AND WIFE, 19 B. 293. 

Domicil. 

iVidow's domicil '—Capacity to contract— Law— Law of domicil regulates 
capacity to contract-Minor— Contract by a minor— Liability o/ minor 
—Contract Act (IX of 1872), ss. 11, 128 — Principal and surety — 
Surety of a minor — Liability,— 'The domicil of a widow is the same 
as that of her husband, unless she has changed it after his death. 
By the law of England the question of the oapaoity of a person to 
enter into a contract is decided by the law of his domicil. This 
principle of English law is adopted by s. 11 of the Contract Act (IX 
of 1872). 

A minor cannot be sued on a bond executed by him during minority 
and not ratified by him after his majority. 

A surety to a bond passed by a minor for moneys borrowed for pur- 
poses of litigation not found to be necessary, is liable to be sued 
on it whether the contract of the minor is considered to be void or 
voidable. Kashiba v. Bhripat, 19 B. 697 

Easement. 

(1) Light and air— Injunction or damages —Specific RMef Act (I of 1877), 

s. 54, cl. (b) —Prescription — Agreement to prevent acquisition of 
easement — Not a document creating, dc., right in immoveable pro- 
perty— Chance of acquiring easement not immoveable property — 
Registration. — The ohance of acquiring a right to light and air is not 
immoveable property within the meaning of the Registration Act, 
not oan a pecuniary value be put upon it. A document, therefore, 
which limits or extinguishes the ohance of acquiring such an ease- 
ment does not requite registration. 13 Bom. 252 and 18 Bom., 
474 followed and approved as to the oiroumstances in which the 
Court will grant an injunction where a tight to light and air is in- 
fringed. Sultan Nawaz Jung v. Rustomji Nanabhoy, 20 B. 
704 

(2) Right of way— Purchase of land adjoining purchaser's land — Way of 

access— Way of necessity— Sale-deed— Construction— Circumstances 

existing at the time of the sale, — A person purchasing a plot adjoin- 
ing his own land, and having access to the plot through bis land, 
cannot acquire a way of necessity over his vendor’s land of which 
the plot formed a part. The fact that if the plot bad been sold to 
a third person, he would have acquired a way of necessity, does not 
affect the question. 

Where a portion of an estate is sold, a right of way leading to such 
portion may be created by the use of general words, provided that 
the circumstances existing at the time of the sale were such as to 
justifj- the belief that such was the intention of the parties. 

Where the words used in a Marathi deed of sale were “ sarva hakk wa 
SAmbOrndh^^ (i, all rights aod aooompaninxsQts), 

fleW, that the words in themselves, apart from the oiroumstances at 
the time of the sale.did not include a right of way over the vendor’s 
property as conveyed along with the portion of the landeold ; but 
If there wasan old patli leading across the vendor’s adjoining ground 
to the plot sold, and the purposes for which the plot was sold, and 
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Easement— (Concluded). 

the oonduot of the parties were suoh as to justify au inference that 
by the use of these words it waa the intention of the parties to 
convey the right to use the path, it would be open to the Judge to 
find as a fact that suoh was the intention. The MuNICIPaCiIT? OF 

THE City of Poona v. Vaman Rajaram Ghodab, i9 b. 797 ... 

(3) night to light and air — Right to have water carried off over neighbour’s 

land — Limit of — Order directing demolition of new building when 
Court will grant —Sufficient light, right to access of — Light at angle 
0 f 45 o ^ ^ right to have water carried away over the adjoining land 
does not give its owner any power to prevent the erection of build- 
ings on the adjoining ground so long as the arrangements necessary 
to the preservation of bis right are made. 

An easement of light to a window only gives a right to have buildings 
that obstruct it removed so as to allow the access of sufficient light 
to the window. Bala v. MahARU, 20 B. 788 

(4) Trees — Trees overhanging neighbour’s land — Nuisance— Easonent Act 

(V of 1892) — Plaintifl sued for an injunction restraining the defend- 
ant from allowing the branches of a tree belonging to him to 
overhang plaintiff’s land, and for an order directing him to out off 
the branches. 

Befendaot pleaded that the branohea of his tree had projected over 
plaintiff’s land for forty years, and he contended that he had, there- 
fore, acquired a prescriptive right of the nature of an easement over 
plaintiff’s land. 

Held, that the plaintiff was entitled to out away the branches which 
overhung his land, though they had done so for mote than 40 years. 
HABI KRISHNA JOSBI V. SHANKAR VlTHAL, 19 B. 420 

Easement Act (V of 1882). 

Sea EASEMENT, 19 B. 420. 


Ejectment. 

fl) Defendant trespasser— Onus of proof— Plaintiff to prove his superior 
title— See HINDU LAW (JOINT FAMILY), 19 B. 803. 


(21 Landlord and tenant— Lease— Ejectment— Title— Tenant cannot dis- 
pute landlord’s title-See LANDLORD AND TENANT, 19 B. 133. 

(3) Landlord and tenant— Mitasi tenure — Ejectment — Trespasser— Suit 
bv an inamdar to recover possession — Mirasi tenure existiog — Right 
of inamdar against trespasser — See LANDLORD AND TENANT, 19 


3. 136. 


(4) Landlord and tenant— Notice to quit— Agricultural land— Tenaney- 
' ' at-will— Yearly tenancy — Rent not payable until the end of the 
year— Construction— Land Revenue Code (Bom. Act V of 1879), 
8. 84— See LANDLORD AND TENANT, 19 B. 150. 

/M Tenure— Plea by defendant that he held the land by Pazendari ten- 
' " ure for building purposes — Permission to build — Counterparts of 
leases produced by landlord— Execution of counterpart denied by 
defendant— Ancient documents— Claim of tenant to compensation 
for buildings erected by him— See LANDLORD AND TENANT, 20 


B. 1. 

(6) Title by possession— Mamlatdar-PindiDg by Mamlatdar as to posses- 
^ Bion^Subsequent contrary finding by Civil Court— Mamlatdar a 
order not conclusive -Suit by party against whom Mamlatdar’s 
order made— Limitation — Possession — See POSSESSION, 20 B. 270. 


(7) See OiV. PRO. CODE (AOT XIV OF 1882), 19 B. 303. 

(8) Bee PRACTIOB. 20 B. 196. 

Election. ^ « 

Bee Hindu Law (joint Family), 20 B. 3i6. 


Encroachment. 

Stranoer building on land of another— AequUscence of owner— Standing by 
^ Delay of owner in suing for poseeuion— Form of decree where 
owner suceeede in auiL—U is well eetobliabed law in England that 
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Encroachment — {Concliided). 

if a stranger builds on the land of aaobher, although believing it to 
be bis own, the owner is entitled to recover the land with the build- 
ing on it, unless there are special circumstances amounting to 
a standing by so as to induce the belief that the owner intended to 
forego his right or to an acquiescence in his building on the land. 
This is also the law in India, with the exception that the party 
building on the land of another is allowed to remove the building. 
Delay by the owner in bringing a suit is not in itself sufficient to 
create an equity in favour of the person spending money on the land 
so as to deprive the owner of his strict rights. 

The decree made by the High Court was that the plaintiff should 
recover the land with liberty to the defendant forthwith to com- 
mence to remove his building and to restore the property to the 
condition in which it was when he took possession, the same to be 
completed within one year from date of decree. In default the 
plaintiff to be at liberty to remove the building at the expend of 
the defendant. PremJI JIVAN BHATB v. HAJI CasSUM Juma 
Ahmed, 20 B. 298 

• • » 

English Consular Court. 

See Zanzibar, 19 B. 741 . 

Entry. 

See ACT I OF 1880 (Bombay, Khoti Settlement), 20 B, 729. 

Estate in fee . 

See Hindu Law (Wild), 19 b. 401. 

Estoppel. 

(1) htdian Evidence Act (I of 1872), s. 115 -Estoppel bp conduct— Mistake 
of law— Adoption — Acknowledgment of adoption,— One Ganpatrav 
Raje Shirke was possessed of considerable property both in British 
territory and in the territory of His Highness the Gaikwar. He 
died in 1858, leaving three childless widows, Laxmibai, Savitribai 
and Babai. Shortly after his death, the plaintiff Kuverji, who was 
then a minor, was taken to Baroda by Laxmibai, and on her repre- 
sentations as well as those of her oo-widowa he was acknowledged 
by the Gaikwar as their adopted son, and as such entitled to succeed 
to all the estate and privileges enjoyed by the deceased Ganpatrav. 
For several years afterwards the widows treated the plaintiff as the* 
legitimate heir and successor of Ganpatrav in respect of the Baroda 
property. With regard to the estate in British territory, the widows 
at first put forward Kuverji as the adopted son of Ganpatrav. On 
their application a certificate of heirship was issued under Reg! VIII 

were the widow heirs, and the 
minor Kuverji the son heir, of the deceased Ganpatrav.” In one 
case the widows obtained a decree as guardians of the minor on a 
bond executed in favour of Kuverji as heir to Ganpatrav When 
the Bombay Summary Settlement Act (II of 1863) was passed, the 
widows accepted the summary settlement in respect of the inam 
holdings of their deceased husband, and thereupon the holdings 
were entered in their names in the Government records. Finding 
themselves secure in the possession of their husband’s estate the 
ladies new dropped the allegation of adoption, and dealt with * the 
property in British territory in their own right, and not as trustees 
or guardians of the minor Kuverji. In 1871. Kuverji sought to 
have part of the property in British territory transferred to hia own 

of Ganpatrav. The widows resisted this 
attempt and denied his adoption. In I 88 I, Kuverji made » 

Eeyenue authorities having even- 

tually resolved to leave the question of Kuverji’s title by adoption 

to be determined by the Civil Court. ^ ^ 

In 1884, Kuverji filed the present suit against the widows of Ganpatrav 
for a declaration of his adoption by Ganpatrav and for possession 

territory. The widows denied the 
factum ot adoption, and disputed its validity. They alsn 
contended that the suit was barred by limitation. The Agent for 
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Rsto ppel^iConcluded ) . 

Bardars in the Dekkhan, who tried the case, dismissed the suit, 
holding that the plaintiS's adoption bj Ganpatrav was not proved^ 
and that the claim was barred by limitation, the widows having 
been in adverse possession of the property in British territory for 
more than twelve years- 

The plaintifi appealed against this decision to the High Court, con- 
tending {inter alia) that the widows were estopped by their conduct 
from denying the plaintifi’s adoption. 

Held, that the widows were not estopped. 

Per BIBDWOOD, J. — The fact that the plaintiff was put forward by 
the widows as (heir adopted son in the Baroda territory did not 
estop them from disputing the plaintiff’s allegation that he was 
adopted by Ganpatrav. Nor was the circumstance that the 
widows and the plaintiff obtained a joint certificate of heirship to 
Ganpatrav in British territory conclusive as an estoppel. 

Per jABDtNE, J. — There was no estoppel, (1) because there was 
nothing to show that the plaintiff had been led to alter bis position 
in life through belief in any misrepresentatione made by the widows, 
and (2) because the widows might have been under the same 
mistake of law as the plaintiff, via., that the Gaikwar’s recognition 
of bis adoption created a status operative everywhere, ae well in 
British territory as in the Gaikwar’s territory. KUVEBJEE v. 
BabaI, 19 B. 374 

(2} See Ees Judicata, 19 B. 821. 

Evidence. 

(1) Burden of proof— Defamation— Malicious prosecution- Want of reason- 
able and probable cause — Malice— Information given to police — 
Privilege— Penal Code (Act XLV of 1860), ss 182, 211, 499.— See 
DEFAMATION, 19 B. 717. 

(21 Burden of proof — Promissory notes— Proof of consideration— Suit hy 
professi(mal money-lender against a young man recently cmne of age 
^Presumption — Negotiable Instruments Act (XXVI of 1881), as. 44, 
45 and 1 \S— Evidence Act (I of 1872), s. 114. iffws. (c).— Pro- 
fessional money-lenders sued a young man recently come of age to 
recover certain loans of money alleged to have been advanced by 
them to him on promissory notes. The defenaant. who under the 
will of his father was entitled to a large property but had not yet 
come into possession of it, was of an extravagant and teokleee 
character. Ha pleaded, as to part of the oonsideration for the notes, 
that he did not receive it, and as to a further part, that the consider- 
ation was immoral. In dealing with the case the Court laid down 
the following propositions, not as rules of law, but as guides in 
ooDSideriog the evidence in such a case 
(11 That upon the above facts the ordinary proaumption that a nego- 
' table instrument bas been executed for value received wae eo much 
weakened that the defendant's allegation that be had not received 
full consideration was sufficient to shift the burden of proof and to 
throw upon the mouey-lendcre (the plaintiffs) the obligation of 
eatiefving the Court that they had paid the consideration in fuU. 
That is the practical effect of illue. (c) to s- 114 of the Evidence 
Act (I of 1872). 

(Ql Where the plaintiff, in answer to euoh a defence, affirmed that be 
' h^paid the oonsideration in full, and was corroborated by his books 
and witnesses, the onus of proof again shifted over upon the 

defendant. 

(31 The burden of proof thus thrown upon the defendant could only be 
' met by a perfectly truthful and harmonious statement which the 
Court felt able »o rely upon with oonfldeooe. In the absence of this, 
the ordinary presumption laid down in e. 118 of the Negotiable ln« 
stmmeote Aot (XXVI of 1861) must prevail, vis., until theoontrary 
ia proved the presomption abooM be made that every negotiable 
inatrumeot waa made for ooneideration. MOTl GuiiABOHAin) v. 
MAHOHBD MBHDI THABU TOPAN, 20 B. 867 
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Evidence — [Condudad), Paeib 

(3) Confession — Retracted confession —Necessity of corroborative evidence- 

practice. — A retracted confession, if proved to be voluntarily made, 
can be acted upon along with the other evidence ia the case. 

There is no rule of law that a retracted confession must be supported 
by independent reliable evidence corroborating it in material 
particulars. The use to be made of such a confession is a matter 
of prudence rather than of law. QUEEN EMPRESS v. Gharya, 

19 B. 728 487 

(4) Evidence Act (I of 1872), s. 26 — Statement of accused — Custody of 

police— Statement made in temporary absence of police.— A person 
under arrest on a charge of murder was taken in a tonga, from the 
place where the alleged offence was committed, to Godbra. A friend 
drove with her in the tonga and a mounted policeman rode in front. 

In the course of the journey, the policeman left the tonga and went to 
a neighbouring village to procure a fresh horse, the tonga meanwhile 
proceeding slowly along the road for some miles without any escort. 

In the absence of the policeman, the accused made a communioa* 
tioQ to her friend with reference to the alleged offence. At the trial 
it was proposed to ask what the prisoner bad said, on the ground 
that she was not then in custody, and that s. 26 of the Evidence 
Act (I of 1872) did not apply. 

Held, that, notwithstanding the temporary absenoe of the police- 
man, the accused was still in custody, and the question must be 
disallowed. EMPRESS v. LESTER, 20 B. 165 ... 668 

(5) See ACT I OF 1880 (BOMBAY, KHOTI SETTLEMENT), 20 B. 78. 

(6) See CONVERSION, 20 B. 53. 

(7) See Evidence Act (I op 1872), 19 B. 195, 363 ; 20 B. 795. 

(8) See Fraud, 19 B. 749. 

(9) See Hindu Law (adoption), 19 B. 428- 

(10) Bee HINDU Law (Widow). 19 B. 36. 

(11) See Hindu Law (Will), 20 B. 450, 

(12) See Insolvent, 20 B. 636. 

(13) See Limitation Act (XV op 1877), 19 B. 663, 

(14) See Native Christian, 19 b. ?83. 

(15) See Practice, 19 B. 551 ; 20 B. 753. 

(16) See Registration Act (IH of 1877), 20 B. 553, 

(17) See STAMP, 19 B. 635. 

(18) See Succession Certificate Act (Vll of 1884). 19 B. 338. 

Evidence Act (I of 1872), 

(1) Ss. 25 and 26 — Confession — Confession made to a police officer by 

accused while in police custody — Accomplice— Spy — Distinction bei^ 
ween a spy and an accomplice— Evidence of an accomplice — Evi- 
dence. — A statement made to a police officer by an accused person 
while in the custody of the police, if it is an admission of a crimina- 
ting circumstance, cannot be used in evidence under ss. 25 and 26 of 
the Indian Evidence Act (I of 1872). 

The action of a spy and informer in suggesting and initiating a 
criminal offence is itself an offence, the aot not being excused or 
justified by any exception in the Indian Penal Code (XLV of 1860) or 
by the doctrine which distinguishes the spy from the accomplice. 

But the act of a detective in supplying marked money for the defec- 
tion of a crime cannot be treated as that of an accomplice. 

Distinction between a spy and an accomplice pointed out. OUEEN- 
Empress V. Javechar.\m, 19 B. 363 245 

(2) S. 26— See Evidence, 20 B. 165. 

(3) S. Evidence— Confession—Police custody— Jailor in a Native State, 

—The custody of the keeper of a jail in a Native State, who is not 
a police officer, does not become that of a police officer, merely be- 
cause his subordinates, the warders of the jail, are members of the 
police force of that State, In the absence of any suggestion of a 
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Hvldence Act (I of \S72)-^[Coneluded). 

olose custody inside the jail, Buoh as may possibly ocouc when an 
accused person is watched and guarded by a police officer investiga- 
ting an ofienoe, s. 26 of the Indian Evidence Act (I of 1872) does 
not exclude such a jailor from giving evidence of what the accused 
told him while in jail. Quebn-Empress v. TATYA BIN APPAJI, 
20 B. 795 

(4) S. 30— See EVIDENCE, 19 B. 728. 

f5) S. 30 — Confession of co-prisoner— Joint trial— Plea of guilty — Evidence. 

A. and B were charged with murder A pleaded guilty, but he was 

not convicted or sentenced till the conclusion of the trial of his 
fellow prisoner B The Sessions Judge, bolding that both the ac- 
cused were jointly tried for the same offence, took into considera- 
tion as against B the confessions made by A, and convicted both of 

murder. 

Eeld that after A had pleaded guilty he could not be treated as being 
iointly tried with B. A’s confessions were, therefore, not admissible 
against B under s 30 of the Indian Evidence Act (I of 1872). 
Queen* Empress v. pahuji. 19 B. 195 

(6) S. 32. cl. 6— See BeoisTRATION ACT (III OP 1877), 20 B. 662. 

(7) Ss. 33 and 167-8ee FRAUD. 19 B. 749. 

(8) S. 40-8ee ACT V OF 1874 (BOMBAY LAND REVENUE CODE). 20 B. 476. 

(9) S. 114, in. (c)— Bee EVIDENCE, 20 B. 367. 

(10) S. 114. Ill- (c)--See MUNICIPADITY. 20 B. 732. 

(11) S, 115— See ESTOPPEL, 19 B. 374. 


Execution of Decree. 

/II Annlioation for execution— Form of appHoatioo— Practice-Procedure 
<1) Code (XIV of 1882>, ss. 235 (?) and 260 -See ClV. PRO. 

CODE (ACT XIV OP 1882). 19 B. 34. 

/at A'nolication for execution-ObstrueHon — Suit to remove ohstruciion 
(2) XIV of 1882)-^a.£ure of suck 

^uil—Subseouent application for execution of original decree— Limit- 

ITdn-LimLtionZ (XV 0 / 1877) It. ar(, 178 179-r.jn. 
occupied in suit under s. 331 not exUuded where such suit faiLs.-Oa 
the 7th Match. 1889, a decree-holder presented a dharkhast for exe- 
cution of a decree which awarded him possession of certain 
immoveable property. This darkhasl was opposed by a third party, 
who was in possession of the property. 

The decree-holder thereupon applied to the Court to have the obstruo- 
tinn removed This application was registered under s. 331 of the 
rode of Civil Procedure (Act XIV o! 1882). as a suit between the 
deotee-boldet as plaintiff and the patty who offered the obstruction 

as a defendant. 

rv *».« 00 nd Tanuatv 1891, the decree-holder withdrew this latter 
^suit ^Ther^eupon his dorWias/ of the 7th March, 1889, was struck 
off the file. On the 12th November, 1892, he presented a seoond 

darkhasl for execution. 

D-M thAt the second darkhasl was barred by limitation. The decree- 
■^hflder having failed to remove the obstruction under a. 331 of the 
rode of Civil Prcoedure, the second darkhasl could not be treated 
as Toontinuance or revival of the first. SHIVRAM CHINTAMAN v. 
BABA8VATJBAI, 20 B. 175 ••• 

(31 Avplicotion for execution of decree -Dismissal of /fee first applicaii^- 
^Armeal from decree— Decree confirmed on appeal-Applicalion for— 
Execution o) appellate decree- Appellate decree is the decree to be exe- 
fudd^Former dismissal of apuhcatton for exeoutwn of original 

decree does not bar execution of appellate decree— judic^a— 

Limitation — Second application for ezecuUon. Where the High 
Court confirms, on appeal, the decree o! a Sabordinate Court such 
ooDfirmatioo has the same effect ae an order of reversal would have 
had in 60 far ae it leaves the decree of the High Court as the only 
decree which ezieta for the porpOBa of ezeontion, and the decree of 
the lower Court beoomee incorporated with it. 
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Execution of Decree — iCott tinned) . 

On 23cd July. 1889, pUintiff obtained a decree for the redemption of 
certain lands, on payment within three months of the amount due 
to the mortgagee, wbio-h was to be ascertained in execution proceed- 
ings. Against this decree the uefendanb appeal to the High Court. 

Pending the appeal, the plaintifl presented a darkhast for execution 
on the 4ih October, 1889. This d‘irkh%5t was dismissed, as the 
plaintiff failed to produce a copy of the mortgage-bond within 
the tiino allowed by the Court. The three months allowed by the 
decree for payment expired on the 23rd October, 1898. 

On llth P'ebraary 1990, the High Court confirmed the decree, and on 
11th April, 1890, plaintiff presented a freeb darkhast for execution. 
Both the lower Courts dismissed this darkhast on the ground that 
the dismissal of the first darkhast operated as res judicata, 

Held, that the plaintiff was entitled to execute the decree, and that 
his second darkhast was not barred either by limitation or on the 
principle of res judicata. Nanchand v. VITHU, 19 B. 258 

(4) Ap-plicntion for -Objection to application by person not party to decree 

^Failure of exercise of jurisdiction vested by law^Exiraordinary 
jurisdiction— Civ. Pro. Code [Act XIV of 1882), s. 622— Decree 
against wrong person as representative . — A person, not a party to a 
suit, is not entitled to object to the issue of an order for execution 
of the decree. 

A Judge having at the instance of a person not a party to a suit 
refused to pass an order for the execution of decree on the judgment- 
creditor’s application. 

Held, that in omitting to make such an order the Judge failed to 
exercise a jurisdiotion vested in him by law, and that e. 622 of the 
Civ. Pro. Code (Act XIV of 1882) was, therefore, applicable. 
Nathubhai Mulchand V. Nana BABU, 19 B. 544 

(5) Attachment — Execution — Mortgage-debt — Sale of mortgage-debt in 

execution of a decree against mortgagee — Sale carrying with it 
security without attaching mortgaged property— 8. 274 of the Civ. 
Pro. Code fAot XIV of 1882)— See CiV. PRO. CODE (ACT XIV OP 
1862), 19 B. 121. 


(6) Attachment under decree of High Court of property already attached 

under decree of Small Causes Court — Claim to attached property, 
by what Court decided— Civ. Pro. Code (Act XIV of 1882), s. 272— 
Jurisdiction— Practice — Procedure— See CiV. PRO, CODE (ACT 
XIV OF 1882), 19 B. 710. 

(7) Civ. Pro. Code (Act XIV of 1882), s. 244 fc) — Claim to attached 

property— Order in execution proceedings— Separate suit — See CiV 
PRO. CODE (ACT XIV OF 1882), 19 B. 328. 


(8) Civ. Pro. Code (XIV of 1882), s. 60S — Privy Council — Appeal to Privy 
Council — Stay of execution before appeal admitted— Practice- 
Procedure— See Civ. Pro. Code (act xiv of 1882), 19 b. 10. 


(9) Contribution— Mortgage— Sale of property subject to mortgage in 
execution of money decrees against mortgagors— Subsequent suit 
by mortgagee to recover his mortgage-debt by sale of part of mort- 
gaged property only— Payment of mortgage-debt by holder of part 
of mortgaged property — Right on such payment to sue for contribu- 
tion from other holders of the mortgaged property — See MORTGAfiiv 
(CONTRIBUTION), 20 B. 615, 


(10) Darkhast for execution of decree— Notice to judgment-debtor to show 
cause why decree should not be executed— Failure of both parties 
to appear on the appointed day— Dismissal of darkhast— Pe&oiice— 
Procedure-Civ, Pro. Code (Act XIV of 1882), ss. 98, 248 and 647— 

Bee Practice, 20 B. 541. 


(11) Death of judgment-debtor after attachment but before sale in exe- 
cution— Sale without legal representative of judgment-debtor being 
made a party— Effect of such omission on validity of sale— Civ. 

Pro. Code (Aot XIV of 1882), Bs. 311, 316-Praotioe— Procedure- 
See Practice, 19 B. 276, i^«i-euure 
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• 

Execution of Decree— (Continued). 

(12) Decree for possession— Execution of decree— Dispossession of a third 

person not a party in execution— Possessory suit by thv’d person 
aaainsi decree-holder— Cause of action— Mamlatadrs Act {Bom. 
Act III of 1876 ) — Jurisdiction of Mamlatdars — Ctu. Pro, Code 
(Act XIV of 1832), ss. 263 and 332— Where ia execution of a 
decree a person not a party to the suit is dispossessed, bis digposses- 
8ioD does not give him a cause of action within the jurisdioUon of 
the Mamlatdar. Section 332 of the Civ. Pro. Coda (Act XIV of 

1882) applies. 

The delivery of possession under s. 263 of the Civ. Pro* Coda 
contempla^tes the decree-holder being placed 

Sion by possibly dispossessing, lo the eye of law. a third person who 
U not afiected by the deoree. The mere formal delivery of posses- 
sion cannot of itself efiect such dispossession unless the 
of Dossession be complete as a fact, a conclusion which the Court 

harto roJmon the whole of the evidence. It does not make any 
diSerence if such a decree is in a partition suit. RaMOHANDBA 
8UBRAO V, RaVJI, 20 B. 351 (F.B.) 

fill Decrees of different Courts against same judgment-debtor— Leave given 
‘(13) -^55 ® , 7 . Jitdcmcne debior fo raise amount by private sale— 

Codfl (icfXlV 0 / 1882). s. ‘dOb-Confirmaiion of such sale 
h t^nuri—Subseguent application for confirmation to other 

Prac(ice-Pro?edure.-?Panohlingappa Baslingappa obtwned 
f dec VenS in the Court of the Second Class Subordinate 

TnAoI at l^undatli. He applied (darkhast of 1892) for execution, 
hut VenuLr on 19th April. 1893. obtained permission, under s. 305 

Pto Code (Act XIV of 1882). to raise the amount of the 
KJ«rilate sale on or before the 6th June, 1893, the day fixed 
?or the eile. She obtained a certificate of leave under s. 305. 

.1 A «aB nhtained against Venubai in the Court of the 

which were a, rea^atuob^ 

under el^^oftSe Oiv. Tro. Code. ou22ud April, 1893, authoriaiug 
a private sale. 

. 1 - *«« />flrfificatea Venubai sold the lands under attach- 

®®'^'?trthe'appUoaut Aodauapa bin Raehapa for Re 2,000 by deed 
5 1893 On the 28th June, 1893, Andanapa applied 

cYaee BaboVdinate Judge in Belgaum. under s. 305 of 

l? ^ „ Pro Code for confirmation of the sale and that the purohase 
theCiv.Pto.Cod . t distributed as follows, utx., 

i! 9 in satisfaction of the deoree of the Belgaum Court. 
5®’ satisfaction of the decree of the SaundatM Court, and 

Rs. 129 j 10 352.10 0, to be paid to Venubai. The Court of 

the balance. ^f;,\:7aDDlicition and directed that the above sum of 

Belgaum granted the appucai Bauodatti. On the 

Anda^^^^^ to the Court at Saundatti to 

17lh July, 1893, nAnfirmed bv the Belgaum Court, end he 

confirm the sale a 

brought into proceedings were going on. a third 

Jane 1893, nononenl) had applied to the Second Class 

decree holder { at^Sauodatti for execution of his deoree. Ha 

the cMfi^tiDD of the sale applied for by the applicant, 
objected to Ttidffo allowed tbe objection and refoeed oonfir- 

l",°tio®u“ortbe tie Th^i^pl^n. then’ appli«l to the High Court 

under its extraordinary jurisdiction. 

_ , .A. A *u- to tbe Saundatti Court by Andanapa was 

_Beld, oS^htto have been rejeoted, inasmuch as {he salo 

**.“V Smu ^oflrmed by a competent Court, (OM.. the Omit 

^elaaniJ)*Ma nothing further 
it ANDANAPA T. BHIMBAO ANNAJI, 19 B. 639 
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Executioii of Decree— {Concluded). 


(14) Joint decree-holder— Minority of joint decree-holder — Application for 

execution after attaining majority— Civ. Pro. Code (Aot XIV of 
1882), 8. 231— Limitation Act (XV of 1877), ss. 7 and 8, and 
art. 179— See LIMITATION ACT (XV OF 1877), 20 B. 383. 

(15) Limitation Act (XV of 1877), sch. TI, art. 179, cl. 4— Step-in-aid 

of execution— Decree— Civ. Pro. Code (Act XIV of 1882), e. 230— 
Application for execution— See LIMITATION ACT (XV OF 1877), 19 

(16) Property attached in execution of decrees of Small Cause Court and 

Uigh Court— Execution proceedings in Small Cause Court transfer- 
red to Bxgh Court— Property realized in execution— Civ, Pro. Cede 
XIV o/ 1882)i ‘295. — The plaiotifis obtained a decree id the 

High Court against the defendant and in eseoution attached goods 
in the defendant's shop. These goods, however, were already under 
attachment in execution of certain decrees obtained in the 
Small Cause Court against the defendant. On the 4th September, 
1895, by an order of the High Court made on the application of the 
plaintifis, the execution proceedings in the Small Cause Court suits 
wore transferred to the High Court, and it was ordered that the 
attached property should be realized by the High Court. The records 
of the execution proceedings in those suits were lodged in the 
Protbonotary’s office. On the 26th September, 1895. the decree- 
holder in one of the Small Cause Court suits obtained an order from 
the Judge in chambers directing the Sheriff to take charge of the 
attached property and realize it by sale. The Sheriff accordingly 
sold the property and certified the sale to Protbonotary's office. 

The plaintiffs subsequently (under the rules of the Sheriff’s office) 

applied to the Frotbonotary for payment to them of the amount 
realized or so much thereof as should satisfy their decree. The 
plaintiffs were directed to give notice of their application to the 
holders of the Small Cause Court decceess 

Held, that the holders of the Small Cause Court decrees were entitled 
to share rateably with the plaintiffs in the High Court suit in the 
proceeds of the property sold in execution by the Sheriff. Jay- 
NARAYAN MEGHRAJ V. ISMAIL KARAMALI, 20 B. 377 

(17) Stay of execution on giving security- Subsequent execution— Default 
of judgment-debtor— Surety— Liability of surety in execution— 
Decree- See SURETY, 19 B. 578. 


(18) Succession Certificate Aot (VII ot 1889), s. 4-Applioation for execu- 
tion by legal representative of decree-holder without Certificate- 
Necessity of certificate— Limitation Act (XV of 1877) soh IT art 

(Vn OP r889)%"o SUCCESSION CEExipiCATE 


(19) See ACT III OF 1874 (BOMBAY HEREDITARY OFFICES), 19 B. 250. 

(20) See ACT III OP 1876 (BOMBAY Mamlatdar COURTS), 20 B. 491. 

(21) See Act VI OP 1888 (Bombay Gujarat Talukdars) 19 b 80 

(22) See CiV. Pro. Code (act XIV OF 1082), 19 B. 127, 216 ; 20 B. 198. 

(23) See HINDU LAW (JOINT FAMILY), 20 B. 385. 

(24) See KhotiLand, 19 B. 528. 

(26) See LIMITATION ACT (XV OF 1877), 20 B. 179, 

(26) See Mamlatdar. 19 B. 675 ; 20 B. 630. 

(27) See MINOR, 20 B, 634. 

(28) See MORTGAGE (PRIORITY), 20 B. 390. 

(29) See MORTGAGE (REDEMPTION), 20 B. 279, 657. 

(30) See Registration act (III of 1877), 20 B. 158. 

Executor. 


( 1 ) Arbitration— Reference by executor to arbitration— Award— Power of 
executor to refer to arbitration— Effect of award— Jurisdiction— 
Jurisdiction of Testamentary Court to decide question of award— 
probate— Application for probate— Sea PROBATE, 20 B. 238. 
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IBxeCUtor — {Concluded) . FAGB 

(2) Probate — Will — Executor who has acted required to lodge will and 

obtain probate^See Probatb, 20 B. 227. 

(3) S. 18 of Act V of 1881— Hindu WilU Act XXI of 1870— Indian sutxes- 

sion Act X of 1865 — Acceptance or renunciation of executorship — 

Probate — Letters of administration with will annexed. — An 
executrix after beiog cited as provided by s. 16 of Act V of 1861 to 
accept or renounoa her executorship stated that she was admiois' 
taring the estate, but having applied for a certificate under Aot VII 
of 1889 did not consider it necessary to take out probate. 

Held, that this was not such an acceptance as is contemplated by 
s. 18 of Act V of 1881, the language of which is the same as that of 
s. 195 of the Indian Suooessioa Aot (X of 1865}, and that on the 
executrix declining to prove the will the Distriot Judge was right 
in granting letters of administration with the will annexed to the 
sole residuary legatee. MOTIBAI v, KARSANDas NARAYANDAS, 

19 B. 123. — 

(4) Will of Mahomedan testator— Parties — Oiv. Pro Code (XIV of 1882), 

8. 438 — Receiver— Administration suit— Receiver appointed where 
executor is in possession— Suit against executor where will not 
proved— See RECEIVER. 19 B. 83. 

5) See Company. 19 B. i. 

(6) See Hindu Law (Wild), 19 B. 401 ; 20 B. 571. 

(7) See WILL, 19 B. 221. 

Bx pane Decree. 

(1) Sx-jjarfe decree —Practice— Procedure — Civ. Pro. Code (Act XIV of 

1862), 8. 39 — Pleader — Pleader duly appointed by a party to a suit 
cannot delegate his authority to another pleader — See PRACTICE, 

20 B. 293. 

(2) See Act XVII op 1879 (Dekkhan Agriculturists’ Relief), 20 

B. 281. 

(a) See Civ. PRO. Code (act XtV op 1882), 20 B. 380. 

(4) See COMPANY, 19 B. 206. 

Ex parte Order. 

See LIMITATION ACT (XV OP 1877), 19 B. 261. 


Fazendar. ^ 

Pasendar not liable to provide privy accommodation— Owner * - Pr«- 

Meaning of the words — Constructxon — Construetxou of 
statutes —Bombay Municipal Act (III of 1888), 248.— A fezendam 

not the person liable as owner of the premises, to 
accommodation under s. 248 of the Bombay Municipal Act (III of 
1888) t the benefioial owner of the house built on the fazendar a Jana 
being’ “ the owner ” within the meaning of the section. 

Per RANADB. J.— The word “premises” ins. 248 of the Munici^pal Aot 
is used with reference to the building to 

MUNICIPALITY OF BOMBAY V. SHAPURJI DINSHA, 20 B. 617. 


Fazeiidari Land. 

Bee Lease, 20 6 . 439. 


Fazendari Tenure. 

See Landlord and tenant, 20 B. i. 


Finding of Facts. 

Bee PbacTXOB, 20 B. 75b. 

Foreign Subjects. 

See Z4NZIBAB, 19 B. 741. 

Foreign Territory. 

(II See OBXH. PRO. CODE (AOT X OF 1883), 19 B. 73, 
(9) See PENAL CODE (AOT XLV OF 1860), 19 B. 106. 
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Forest Officer. 

See ACT X OF 1876 (Bomray REVENUE Jurisdiction), 20 B. 764, 803, 

Forfeiture. 

(1) See ACT V OF 1879 (Bombay Land Revenue Code), 20 B. 747. 

(2) See Landlord and Tenant, 20 B. 354. 

(3) See Lease, 20 B. 439. 

(4) See Trust. 20 B. 310. 

Fraud. 


(1) Judgment obtained by fraud- Not oooclusive inter carfes— Succession 
Certificate Act {VII of 1839), s. 18. ols. (6) and (c)--RevSon of 

/O^ -Estoppel— See Res JUDiCATA, 19 B 82/ 

* ' V ’nis-PProprUtion of speoifio sumo of 

Co^ ^ 503 r "- defioiencp - Crim. Pro. 

ootfe, 55 503. tOl-^Commxssion^Evtdence taken on covimissiinn^ 

adrmssxbdity of — Bvidi^nce Act (1 of 1872) s 33 Rinhf 

The accused was a kackun in the nazir’s office, and it was dS^^ 
to keep the accounts of moneys received in the office from judgment^ 

with'!!‘h paid out to decree-holders. Ha was charged 

wth getting the misappropriation of three sums. m. Rs 20 on the 

office by a judgment-debtor on the 19th November 188^ 
accused had entered in the office day boor o“ly Rs 5 

out to him ou tht 4th DecZ‘’beri8°85’'^Aa‘’trth“ 

fuTy Rs l=een°“aid in“but 

£” r tuo^d^ th:'rZ°fS;C.5 

P«rof’ th\VdT ™“° these speoifio stms firrnfa 

part of that defieienoy. Ou the contrary the evidence showed tw 
he instalments paid into the office had been duly paid out to fho 
persons to whom they were payable. ^ ^ 

B’efd. that the jury having had the facts brought to their nokioe fhAtV 
verdict was final, and the High Court woull no? ffi^^rf^e wUhVhe 

Depositions taken on commission in criminal cases althoo*»h 
;“»^“'98ible under chap. 40 of the Crim Pro c 

Uihl “n^®' 8- 33 of the Eyidenc^ A^ct (I of 1872) 

with! “>s proviso to that section have been complied 

The words opportunity to cross-examine ” in the proviso to d < 1 ^! 

rart^rer.:rn=^^^^^ 

against an accused person under s 33 of 

I 
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(Concluded) . 

Qucere — Whether the opportunity to admiDister croes-interrogatories 
under acommiesion is an " opportunity to oross^examine within 
the meaning of the proviso to s. 33 of the Evidence Act so as to 
render the evidence taken on interrogatories admissible. 

The provisions of s. 167 of the Evidence Act {I of 1872) apply to 
criminal trials by jury. 

When part of the evidence, which has been allowed to go to the jury, 
is found to be irrelevant and inadmissible, it is open to the jffigh 
Court in appeal, either to uphold the verdict upon the remaining 
evidence on the record under s. 167 of the Indian Evidence Act (1 
of 1872), or to quash the verdict and order a retrial. 

The law as settled in England by the 18 Q.B. D., 637 and as stated 
by the Privy Council in L. R. ^1894) A. C.. 57 with reference to the 
granting of new trials where evidence has been improperly admitted 
does not apply to India. QUBEN-EmPBESS V. RamchaNDRA 
GOVIND HaBSHE, 19 B. 749 

(3) See ACT XIII OP 1856 (POLICE PRESIDENCY TOWNS). 20 B. 348. 

(4) Sse ACT XII OP 1882 (INDIAN SALT), 20 B. 543- 

(6) See HINDU Law (PARTITION), 19 B. 693. 

(6) See INSURANCE. 20 B. 99. 

Freehold Land. 

See LEASE, 20 B. 439. 

Gift. 

See WILL, 19 B. 221, 770. 

Good Faith. 

See PENAL CODE (ACT XLV OP 1860), 19 B. 340. 

Gordon Settlement. 

See ACT III OP 1874 (BOMBAY HEREDITARY OFFICES), 20 B. 423. 

Gotraja Sapinda. 

See HINDU LAW (INHERITANCE). 20 B. 173. 

Government. 

(1) SeJ ACT VI OF 1873 (TBBABURB TROVB), 19 B. 668. 

(2) See OIV. PRO. CODE (ACT XIV OF 1882), 20 B. 697. 

(3) Sda MORTGAGE (REDEMPTION), 20 B. 492. 

Governor General. 

Bee SUCCESSION CERTIFICATE ACT (VII OF 1889), 19 B. 146. 

Governor in Council. 

S.e ACT VI OF 1888 (BOMDAY GUJRAT TALUKDABS), 19 B. 80. 


Grant 

8-*e 


SUCCESSION CBBTIFIOATB ACT (VIU OF 1889), 19 B. 146. 


Greek 

Bee ZANZIBAR, l9 B. 741. 


Grievous Hurt. 

8«, PBNAI. CODE (ACT XLV OF 1860). 19 B. 347. 


Guardian and Ward. 

.. r.imttation Act (XV of 1877), es. 6 and 14— 

“‘DaoreV wioBt mioor-Negleot ot guardi.n to .p^l-Lo.ve to 
ioMl Ranted to minor .Iter ottoining in»]oritT-Pr»otio«— 
?r?S:iof.-8«. UWTATION, 90 B. 104. . , ^ , 

fii Court to appoint giutrdtan of person ana sstate of a 

aTohaSry to appoint gnardians totnfaaU. whether soob 

or no?: U by the High Ooart. 


( 3 ) 
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Guardian and Ward~{Concluded). 

Qutxre— ^Whether a guardian appointed by the Court (except under 
some special Act) has any authority to sell the property of his ward 
unless the exoress sanction of the Court is given. Re JAGANNATH 
BAMJI, 19 B. 96 

• • » 

(3) See Act VIII OF 1890 (Guardian AND Waeds). 19 b. 832* 20 B. 

667. 

(4) See Minor, 20 B. 61, 534. 

(5) See Surety, 19 B. 245. 

Halalkore Tax. 

See Municipality, 20 B. 732. 

Hereditary Priests. 

See Caste Question, 20 B. 784. 

Hereditary Service Vatan. 

Kazi—Kazi’s office— Rozina allowance— Its liability to attachment and 
sale in execution ofa decree— Pensions Act (XXIII of 1871), e. 4— 
Hereditary Offices Act (Bombay Act H of 1874). s. 13— Hereditary 
service vatan— See ACT III OF 1874 (BOMBAY HEREDITARY 
OFFICE), 19 B. 250. 

Hindu Convert. 

See Christian. i9 b. 680. 

Hindu^Law. 

1. — General. 

2. — ADOPTION. 

3. “- Alienation. 

4. — Caste. 

5. — Custom. 

6. — Debts. 

7. — Gift. 

8. — Guardianship. 

9. — IMPARTIBLE ESTATES. 

10. — Inheritance. 

11. — Joint Family. 

12. — Maintenance. 

13. — Marriage. 

14. — Minority. 

16.— Partition. 

16. — Religious Endowments. 

17. — Reversioner. 

18. — Succession. 

19. — Widow. 

20. — Will. 

-1 . — General. 

Interest — Damdupat — Amount of interest allowed cannot exceed the 
balance of principal actually due at date of suit- Part payments of 
principal deducted— See Damdupat, 20 B. 611. 

2. — Adoption. 

(1) Adoption by a daughier-in-law— Adoption divesting an estate which had 
already vested m another person — Consent of such person to adoption 
--Hindu law.— OnoBhti Dhatnidhar, a separated Hindu, died in 
1852 childless, leaving three widows and a daughter-in-law Venubai 
the widow of a predeceased son Chintaman. Dhatnidhar’s estate 
was taken, on his death, by his widows and ultimately became vest- 
ed in Laxumibai, the survivor of them. In 1871, while she was 
in possession, Venubai adopted the plaintiff. In 1874 a decision 
was passed against Laxumibai, in ezeoulion of which a large poc* 
tion of her deceased husband’s property passed into the possession 
of one Chinto. In 1886 the plaintiff filed this suit against Chinto, 
Claiming, as the adopted son of Venubai, to be entitled to all the 
estate of his adoptive grandfather Shri Dharnidhat (Venubai’s 
fathet-m-law). 
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Hindu Law— 2.— Adoption— (Con^intied). 

Mttld, that he coaid not recover. His adoption by Venubai, whiob 
could only be to her husband Chiutatnan, could not divest Laxu* 
mibai of the estate which had come to her as heir of her husband 
Shri Dharnidbar. 

On Dharnidhar’s death the estate had vested in bis widows with 
remainder to hie collateral heirs, aud even ifLaznmibai had assent- 
ed to the subsequent adoption of the pUiutiS by Venubai, his 
claim would not stand against the rights of Dbaroidbar’s collaterals 
who would succeed on Laxumibai’s death, 

From the moment that Dharnidbar died, and his estate vested in bis 
widows, the right of his daughter-in-law Venubai to adopt for the 
purposes of representation was at an end. SHBI DHARNIDBAR v. 
CHINTO, 20 B. 250 

(2) Adoption hy a mother after the death of her son who has left neither child 

nor widow— Adoption by a grandmother without the consent of her 
daughter-in-law— Objection taken for the first time in appeal — Prac- 
fice.— Under the Hindu law a mother is oompeteot to adopt when 
her son dies leaving no widow of other heir nearer than herself. 

A Hindu of the Shudra class dieJ, leaving him surviving his mother 
and a paternal grandmother. After bis death his grandmother 
adopted the defendant. Subsequently to this adoption the deceased’s 
mother adopted the plainttfE. Thereupon both plaintiff and de- 
fendant claimed the deceased’s estate. 

Held, that the plaintiff was entitled to succeed. The deceased’s mother 
having succeeded as heir to her son, her mother-in law could not 
by any adoption divest her of her tights as such heir without her 
consent. The defendant’s adoption was, therefore, invalid. 

An objection based upon a point ol law, may be made in second appeal, 
provided it does not involve the taking of any additional evidence 
on matters of disputed faots. GavdapPA v. Girimallappa, 
19 B. 331 

(3) Adoption directed bywill— Will-Bequest— Bequest to the boy named for 

adoption— Conditional gift on adoption— Adoption a condxHon prece- 
dent to such boy taking under the Where a Hindu testator 

directed that a boy should be taken in adoption, and added " to ibis 
boy, all the things mentioned in my will having been done. I give 
the residue of my estate as his inheritance and I appoint him as my 

heir.” 

' Held that adoption was a condition precedent, and that the boy not 
having been adopted could not take under the will. KARAMSI 
MADHOWJI V. KABS.ANDAS NATHA, 20 B. 718 

(4) Adoption of an only son-yaUdity of such adoption among Lingayeta— 

Custom of Lingayets-Oift by adoptive father at the time ofadoptxon 
—Gift binding on ad pUd son— Conditional adoption— Custom— 

• Evidencs of custom.— According to the custom of Lingayets in the 
districts of Dharwar and Bijaput the adoption of an only son is 

valid. ..urn 

Where a Hindu at the time of taking a son in adoption made a gift of 

a Dortion of bis ancestral property to his daughters, and the de^ of 
gift as well as the adoption deed were executed on the same day, 
and they mutually referred to each other. 

Held that the plaintiff's natural father having been a party to the 
deed of adoption which referred to the deed of gift executed along 
with it. the case fell under the category of conditional adoptions 
which are allowed by law. 

Bold, also, that the deed of gift to defendants Nos. 2 and 8 was valid 
and binding on plaintiff. 

Whether the dwyamuahayana form of adoption has beiwme 

^obsolete in the southern districts of the Presidency of Bombsy. 

BASAVA ▼. LINOANOAODA, 19 B. 426 
Bstoppel-Indian Bvidsooe Act (I of 18721, s. IJS-Estoppel by 
oondoot— Mistoke of law— Adoption— Acknowledgment ol adoption. 
—Bee ESTOPPBL, 19 B. 874. 
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(6) Only son. — The adoption of a person who at the time of his adoption is 

an only son, is invalid. The fact that other sons are afterwards 
born to bis parents, does not validate his adoption. BAIJI JADHAV 
V. Bai Mathura. 19 B. 658 

(7) Relinquishment by the adopted son in favour of his adoptive mother of 

his rights as adopted son — Release — Second adoption — Registration-^ 
Registration under the Dekkhan Agriculturists' Relief Act tXVII of 
1879;, ss. 56 and 60 — GeneralRegisiration Act (III of 1871). — The plain* 
tifl wa« adopted in 1880 by Koina, the widow of one Ganu. In June, 

1885. be executed a document which recited that be and Koina had 
not been on amicable terms, 'and that bis adoption had consequently 
been cancelled, and that she bad adopted another son (defendant 
No. 1) to whom she had given all rights of heirship, and declared 
that in consideration of Es. 200 paid by Koina be delivered back to 
her the rights which bo bad obtained by virtue of his adoption and 
heirship. This document was not registered under the General 
Registration Act (III of 1877), but was registered under s. 5G of the 
Dekkhan Agricultucistb’ Relief Act (XVII of 1879), which section 
applied to the district in which the transaction took place. Koina 
died in October 1885, and the plaintifi brought this suit, as adopt* 
ed son, to recover the property of Ganu. The first defendant^ who 
bad been adopted by Koinasubsequently to the plainMfi’s adoption, 
contended that be had been validly adopted and that he was entitled 
t3 the property. He relied {inter alia) upon the document executed 
by plaintiff in June. 1885. 

Held, that the plaiotifi oould not renounce bis status as adopted son 
although be might give up liis right of inheritance and that what* 
ever estate became vested inKoina by the release came to the plaintiff 
on her death, either as the adopted son of Ganu or as heir of Koina. 

Held, also, that the defendant’s subsequent adoption was invalid, 
and that nothing would pass to him by force of such adoption. 

It was contended that the release in question was not admissible in 
evidence, not having bsen registered under the General Registration 
Act (III of 1877). 

Held, that the document was admissible. It was a oonveyanoe within 
s. 66 of the Ddkkbao Agriouliurists’ Relief Act (XVII of 1879) and 
the law in force as to ice registration was contained in ss. 56 and 60 
of that Act, MaHADU Ganu v. BAYA.TI, 19 B. 239 

(8) Reversioner, suit by, to set aside an adoption, by a Hindu widow— -Right 

of suit — Remote reversioners — Watan property— Bom. Act V of 

1886, s. 2. — The right to sue to set aside an adoption by a Hindu 
widow is, as a general rule, limited to the nearest reversionary heir, 
and if he without sufficient cause refuses to institute proceedings, or 
if be has precluded himself by his own act and conduct from so 
doing, or has colluded with the widow, or concurred in the alleged 
wrongful act. the next presumable reversioner will be entitled to sue'i 
In such a case, upon a plaint stating the circumstances under which 
the more distant reversioner claims to sue, the Court must exercise 
a judicial disoreiion in determining whether the remote reversioner 
ifl entitled to sue, and should require the neater reversioner to be 
made a party to the suit 

Esgbunath, a separated Hindu, died possessed of oertain property, a 
portion of which was watan land, and left him surviving a widow 
Bamabai, a daughter Manubai and the plaintiffs, who were bis 
brother’s sons. Subsequently Bamabai adopted Vishvanath as a 
son. l\Xanubai (the daughter), who lived with Bamabai and Vish- 
vatiath, did not take any steps to dispute the alleged adoption. The 
plaintiffs now sued for a declaration that the adoption, if made in 
fact, was invalid, and that they were entitled to succeed to the pro* 
perty of Bighunath on the death of his widow Bamabai. 

Held, that as the plaintiffs were entitled under e. 2 of Bombay Act V 
of 1886 to succeed to the watan property in preference to Manubai 
after the death of Bamabai. and were the presumptive reversionary 
heirs after Ramabal to the watan property and the only persons 
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interested in dispatiog the adoption so far as the watan property was 
concerned, the lower Court exercised a proper discretion in allowing 
the suit to be maintained by the plaintiSs. RAMABAI v. Rangbav, 

19 B. 614 

(9) for decl2ratioii that defendant was not ths adopted son Parties to 
suit — Suit for declaration when maintainable ^Specific Belief Act (I 
of 1077), s. 42, — A suit by persons who are merely distant relatiorie 
and not reversionary heirs for a declaration that the defendant is 
not the adopted son, is not maintainable under s. 42 of the Specific 
Relief Act (I of 1877). 

Every declaratory decree must be ancillary to some consequential 
relief obtainable thereby, and no snob relief is possible in the case 
of distant and contingent, and not presumptive, reversionary heirs. 
ANYABA V. DaJI, 20 B. 202 

(10) Bee LIMITATION ACT (XV OP 1877), 19 B. 909. 

(11) See REG. VllI OF 1827 (BOMBAY ADMINISTRATION OF ESTATES). 

20 B. 648. 
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3. ^Alienation. 

(1) See HINDU LAW (MINORITY), 20 B. 286. 

(2) See HINDU LAW (RELIGIOUS EnDOM'MBNTS). 19 B. 271. 

(3) See HINDU DAW (WIDOW). 19 B. 36. 

(4) See Limitation act (XV op 1877), 19 b. 809. 

(5) See lunatic, 20 B. 150. 


■4.— Caste. 


^ P.,/1 IT nf 1827 s. Jurisdiction of Civil 

^""fcuH-Majorify ofcaste, light plaiDtifls and defendants 

were members of the Kutchi Dossa Oswal caste of Hmdus residing 
in Bombay. The plaiut.fis alleged that by » 
caste unanimously passed at a C4ste meeting held on the 19th 
BentemU. 1893. a committee, of which they were members, was 
aDPointed on behalf of the caste for the purpose oi preventing 
Brahmaos from attending the fe^ta of the oaste m the caste oart m 
B^rnSraud that on the l6th and 18th July. 1894, by resolutions 
un^iSlusly passed the members of the caste were etr.ctly prohi- 
bited from fLsting any Brahman m the oaste oatb. and the oom- 
mfttee was authociz d not to allow any casteman wishing to feast 
Brabmans in the oart. to use the caete oart and caste vessels, and 
H nec“ sary to take legal steps in the matter. The plaint alleged 
that the defendants proposed to give a least lu the caste oart to 
which they had invited Brahmans, and prayed for 

f«r a declaration that the above resolutions were validly passed 
'‘“a «Ire hindioB upon the defendants and on the oaste. The 

T^fa'^iontended that tbe subject-matter of the suit was a oaste 
defendants con ^ ^ Court, and further that the 

question ^ njaiot bai not been duly convened, and 

S"rosoVut^^^ binding on those who 

that the ^ ooosent to them. They alleged 

rj'f had fr"m time immemorial as a matter of course 

that j they denied that tbe plaintiffs or any 

attended X a right to eiclude them. The Court 

Sund as » “-.t . large majority of theoaete were in favour of 

excluding Brahmans from caste feasts. 

riAld that the majority of tbe oaste having arrived at a bona fide deoi- 

convenience and oimfort of tbe caste were beet 
b^^the exclusion of the Brahmans from their oart, it was 
„l a ca«^ whichU^ Court could say that the decision was -o 
not a caw m - . „tg of the minority as to amount to a prao- 

tfctr^oaaoi.^^ property <,r denial of their right,, and 

that tbe Court onghl to give efleot to it. 

rphA Court accordingly passed a decree in terms tb® prayer of the 
^plSnt prohibiting the defendants from briDging Brahmans into tbe 
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oart to dice so long as the resolution ol the caste prohibiting the 
oraotice coatioued in force. 

The Court does not declioe to give eSeot to the expressed wishes of 
the majority of a caste as to the management and custody of oaste 
property, which the minority seek to set at naught, by reason of the 
suit involving a caste question. 

In matters relating to the management of oaste property and the 
adminislration of its aSairs the majority of the caste has authority 
to control the minority. But the Court will not by its decree en> 
able the majority to make a tyrannical use of its power. It would 
not assist the majority to deprive without cause the minority of 
their right to use what is the common property of all, or give effect 
to a resolution passed in violation of the rules of natural justice or 
of a directly confiscatory nature. LALJI SHAMJI v. WaLJI 
WARDHMAN, 19 B. 607 

(ii) See CASTE QUESTION, 20 B. 190. 

• ■ 5.— Custom. 

(1) Ad'iption — Adoption of an only son — Validity of such adoption among 

Lingayeta — Custom of Lingayets — Gift by adoptive father at the 
time of adoption^Gift binding on adopted son — Conditional adop* 
tion — Custom^Evidence of custom — See HINDU Law (ADOP- 
TION), 19 B. 428. 

(2) See Christian, 19 B. 680. 

(3) See CONVERSION, 20 B. 53, 181. 

(4) See HINDU LAW (JOINT Family), 19 B. 532. 

(6) See NATIVE CHRISTIAN, 19 B. 783. 

6. - Debts. 

(1) Bund given in name of one member of joint family for loan made out 

of joint family funds — Suit on bond — Right of such member to sue 
alone — Other members not necessary patties — Parties — Practice — 
Procedure — Hindu law— See HINDU LAW (JOINT Family), 20 B. 
435. 

(2) Succession Certificate Act (VII of 1889). s. 4— *Joinb family — Suit for 

family debt — No necessity for certificate— Hindu law — Evidence — 
Presumption as to nature of property where the family is joint— See 
Succession Certificate act ivii op isboj, 19 B. 338. 

(3) See Hindu Law (Joint Family), 20 B. 169, 385. 

(4) See MINOR, 20 6. 61. 

(5) See Practice, 20 B. 767. 

7.— Gift. 

(1) Adoption — Adoption directed by will — Will — Bequest — Bequest to the 

boy named for adoption— Conditional gift on adoption — Adoption a 
condition precedent to such boy taking under the will — See HINDU 
LAW (ADOPTION), 20 B. 718. 

(2) Gift of undivided share by adults of family— Minor co-sbarer not a 

party to gift — Ejectment — Defendant trespasser — Onus of proof — 
Plaintiff to prove his superior title— Hindu Law— Joint family 
—Joint family property. See HINDU LAW (JOINT FAMILY), 
19 B. 803. 

(3) See HINDU LAW (ADOPTION), 19 B. 428. 

(4) See Hindu Law (Will) , 19 B. 647; 20 B. 450, 571. 

-8. — Guardianship. 

(1) See act VHI OP 1890 (Guardian and Wards), 19 B. '309. 

(2) See HINDU LAW (PARTITION), 19 B. 593. 

(3) See Lunacy, 20 B. 659. 

(4) See Minor, 20 B. 61. 

9. — Impartible Estates. 

See CONVERSION, 20 B. 181. 
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(1) s daughUr — Great grandson of a broi^jer— Gotraja-sapinda — Ban- 

.According to Hindu law, the daughter of a predeceased son 
of the propositus is not a gotraja-sapinda, and is not entitled to 
inherit in preference to the great-grandson in the male line of a 
separated brother- VENlliAI/ v. PabjaraM, 20 B. 173 ••• 

(3) SUp-mol7ier~-Right of step-mother to succeed to her step-son in prefer- 
ence to his paternal first cousin.— A step-mother succeeds to the 
property of her step-son in preference to the step son’s paternal 
unole’s son. RUSSOBAI v. ZULEKHABAI, 19 B. 707 

(31 Succession— Father’s sister’s daughter’s son— Bandha—Bhinna gotra 
sapinda -SindM Lmo.— Harisukhrai. a Hindu, died, leaving a widow 
and a son of a first cousin, vie , the son of his father s sister s 

daughter. 

Held that on the death of the widow the latter, vis., the son of bis 
father’s sister’s daughter being a bandhu or bhinna gotra sapinda of 
Harisukhrai, was entitled to succeed to hie property. 

In reeard to the suooession of cognates, there seems to be no difference 
in the rules laid down in the Mayukha and the Mitakshara, and 
under the Mitakshara law suooession depends upon propinquity and 
not upon religious efficacy. PAROT BAPALADv. MeHTA HARIIiAL, 

19 B. 631 


(4) Bee CHRISTIAN, 19 B. 680. 

(5j See Conversion, 20 B, 53. 181. 

(6) See NATIVE CHRISTIAN, 19 B. 783. 

1 1 , — Joint Family. 


<1 \ Bond aiven in name of one member of joint family for loan made out of 
^ * tinifaritily fundJ-Suit on bond-Right of such member to sue 
^alone—Oti^r members not necessary parUes — Parttes—Practiee— 
P^cedurc -A loan was made to the defendant out of joint family 
funds and a bond for the amount was given m Ibe name of ono ot 
[Se i^embers of the joint family. He sued the defendant on the 

bond. 

77-M that the other members of the joint family were not oeoessary 
pardes. hIbi VasuDEV KAMat v. MaHADU Dad GaVDA. 20 B. 

to\ Ti-„M?nc 0 -Pre 8 umption as to nature of property where the family is 

(2) Evident .Kres p VII of 1889), b. 4-8uit for family 

lobt-Ko neoeesity for cert.ficato-See SUCCESSION OEBTIFIOATB 

ACT (VII OF 18841, 19 B. 338. ^ . 

«. j family property— Injunclion^Injunclson obtatned 

(3) of a joint family against another, when granted.— In 

^ZteTb^tween mUbers of a joint Hindu family with respect of 
disputes exercise of the Court’s jurisdiction to grant 

JX^fbv injunction should be confined to acts of waste, illegiti- 
^ nf the family property, or acts amounting to ouster. 

TnInT e/mE*V V SoL?- IaCVANT. 19 B. 269 ... 

•1 — Gift of undivided slvare by adults of 

^°’7Uu7-itiMr^o-tharer no( a vartp to gilt-Ejoclment-Df/tnd. 
' ?I Onus of proof— Plaintiff to prove hts superior tule.— 

to Hmdo lawf^Ddet ordinary oiroumatanoe. a g.tt by a 
M^roonet of hi. undivided .hare in immovoable property le invalid, 
^nH m^oot'B ehete cannot be given away by a manager 6 «ept in 
"et ofTo^eity or for certein epeoiaed porpoee,. 

ru^tain land which was joint family property was given by the adult 

of the family to the plaintifi as the worshipper of a deity. 
?rinor co.p«c.n”‘7id not foie in the gift. Tb. plaintia eued 

A4V)UDi#r (Ot pOflSMBIOOs 

Bsld that pUiotiff ooold not woovare The giU not being mada 
film n2»Mlty or for the perfonnanoe of any piooe dutiee obligatory 
Sn.. « tb. lemilV. -» invalid, and ^aid not be g.v.E 
affect to oven with reepeot to the ahacea of the donora. 
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In an ejectment suU, the defendant, though a trespasser, is entitled 
to require the plaintiff who seeks to eject him to prove that he has 
a superior title. XaLU VALAD VISHNA v. BARSU VALAD ZeNDU, 
19 B. 803 

(5) Manaqer ot joint family— Power of manager to revive a time barred debt 
— Limitation — Hinau latv. — The manager of a Hindu family has no 
po\Yer to revive by acknowledgment a debt barred by limitation, 
except as against himself. DiNKAR v. APPAJI, 20 B. 155 

(fi) Money decree againzi father — Execution against son after the death of 
the father — Ancestral property in the hands of the son liable — Civ. 
J'ro. Code (Act XIV of 1882), ss. 234, 244 and 278. — A money- 
decree obtained against the father of an undivided Hindu family 
can be executed after his death against bis sons to the extent of the 
ancestral property that has come into their bands even if the debt 
has been incurred for the sole purposes of the father, provided that 
it is not tainted with immorality or illegality. If the son against 
whom the decree is sought to be executed as representative of his 
father takes the objection that the debts are tainted with immorality, 
he can do so under a. 244 of the Civ. Pro. Code (Act XIV of 1882). 
Umed Hathising V. Goman Bhaiji, 20 B. 385 

(7) Partition — Accounts— Manager's liability to account— Right to mesne 

profits previous to partition — Mesn^- profits subsequent to partition how 
recoverable — Civ. Pro. Code (Act XIV of 1882), 13, 244.— 

Although, as a general rule, no member of an undivided Hindu 
family can have any claim to mesne profits previous to partition, yet 
mesne profits may be allowed on partition where one member of the 
family has been entirely excluded from the enjoyment of the pro- 
perty, or where it has been held by a member who claimed to treat 
it as impartible, and, therefore, exclusively his own. 

Where a decree for partition is silent about mesne profits subsequent 
to the institution of the suit, a party is at liberty to assert bis right 
to such profits by a separate suit. 8. 244, para 2 of the Code of 
Civil Procedure (Act XIV of 1882), expressly reserves suoh a right of 
suit. BhIVBAV V. SiTARAM, 19 B. 532 

(8) Partition — Minor— Partition made during minority — Partition by 

minor's mother as guardian — Fraud — Pleadings — Suit to set aside 
a partition deed— Limitation Act (XV of IS?*?), sch. II, arts. 91 
and 95— See HINDU Law (Partition), 19 B. 593. 

(9) Possession— (loinf possession — Co-parcener's right to sue for joint posses- 

sion of the whole or any part of the joint estate — Co-parcener not 
bound to sue for partition. — A co-parcener in a joint Hindu family 
is entitled to claim joint possession of a portion, and need not sue 
for a partition. Bamchandra v. DAMODHAB, 20 B. 467 

(10) XJndiv'.ded family — Ancestral property— Self-acquired property made 

ancestral by agreement — Operation of such agreement — Effect of such 
agreement on accuimilations and accretions of the property — Election 
— Estoppel — Minor members of undivided family— Iriteresi of minors 
in property made ancestral by agreement — Minor bound by acts of his 
father as to such properly.— Sir Mangaldas Natbubhoy and his three 
sons Tribbovandas, Pursbotamdas and Jugmohandas lived together 
as an undivided Hindu family. In 1881 the youngest sou. Jugmohan- 
das, filed a suit for partition (No. 414 of 1881) against his father 
and his two brothers. Being apprehensive that his other sons (the 
plaintiffs) might make a similar claim. Sir Mangaldas on the 28th 
June, 1881, entered into an agreement with them (the plaintiffs) 
which recited (inter alia) that he (Sir Mangaldas) alleged that the 
only ancestral immoveable property belonging to him was the pro- 
perty specified in Part I of the scb. I annexed to the agreement, 
but that the plaintiffs (bis sons) alleged that the immoveable pro- 
perty specified in Part II of that schedule was also ancestral pro- 
perty and provided (inter alia) that, in consideration of the terms 
and oonditions therein set forth, his sons (the plaintiffs) would not 
olaim a partition of the said property ” during the lifetime of the 
said Sir Mangaldas, 
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The terms of this agreemeot were duly observed by the plaintiSs dur- 
ing their father’s lifetime, and they continued to reside with him 
until bis death. 

In the interval, however, vis., in 1886, the partition suit (No. 444 of 
1881) brought by Jugmohandas was decided, and by the deoree it 
was declared that the immoveable property specified in soh. I of the 
aforesaid agreement was not ancestral property, but was the self- 
acquired property of Sit Maogaldas. 

On the 9th Match. 1890. Sit Maugaldas died, leaving a will dated 
27 th January, 1888. By this will he directed that his executors 
and trustees should take possession of all bis property both ancestral 
and self-acquired, and. after referring to the agreement of the 28th 
June, 1881, aod to the property in Part I of the schedule thereto, 
continued:’ “Whereas it has been decided by the Court of first 
instance, and suoh decision has been confirmed by the Appellate 
Court, that such property {i.e., the property in Part I) is not ances- 
tral property, yet I am unwilling to disturb the said deed as 
between my said two sons, and I. therefore, hereby confirm the 

same” Then after making some other provisions he devised and 
beoueathed to his trustees “ all the residue of my self-acquited pro- 
oertv ” and be directed that such residue when ascercained and 
realised should be handed over to the Cbancelloc and Senate of the 
Bombay University to be devoteJ to the founding of Bcholarshipe 


As directed by the will, the executors took possession of all the testa- 
tor’s propor^ty. including the property in Part I of the said schedule. 
This last named properly was subsequently, in December, 1890, 
conveyed by the executors to the plaintiffs. 

The Dlaintiffs now sued the executors, conieadiog that the properties 
^ in Part I of the schedule to the agreement being ancestral under the 
agreement and will, they (the plaintiffs) were entitled not only to 
them but to all the accumulations and accretions thereof, whioh 
am^Jnted in value to about ten lakhs of rupees The University. 

oHhe other hand, contended that the 

tions formed part of the self-acquired property of the testator, and 
went to the University under the residuary clause of the will. 

mid (l) that the effect of the agreement was to make the property 
speified in Part I of the schedule thereto ancestral property as 
between the parties to the agreement. 

(2) That the agreement was confirmed by the will, and was binding 
on the executors. 

(<i\ That although the corpus of the said property became ancestral 
the agreement, the accumulations aod acoretions thereof did 
no? They wweThe silf-.cquired property ol the testator, and peeeed 
“o the trustees under the reeiduary clause of the will. 

had flubs^nuently to tbo de^^th of Sir Mangaldas taken 
^ Dorsession of properties in question, and had paid probate duty on 
Ihfm The plaintiffs had taken conveyanoos from the executors and 
releases to the executors, and in a previous suit (No. 670 
the first plaintiff had in his evidence stated that he did not 
e,'i,b to dUpute th^e will, and that he had sleeted to take under it. 

mid that by their conduct the plaintiffs bad elected to take the pro- 
HeW, tnav y jbe will, aod could not maintain a suit for 

Tn amount of the rents and profits either under or in opposition to 

n.ld also that the woe of the plaiotifle (the minor defendants) were 
® hoiind by the aote of the plaintiffs. The property in queetion was 
^ anoestral. It was only iuoh for the purpose aod by virtue 

of thTigreernt of 38th July. 1881, and the pWntifle were entitled 
Of tfi® rescind it if they pleased, aod tbeir sons could not 

iJevTnt them 'Cm di^ni en.^ ?BlBHOVAND*8 MANOALDA8 v. 

YOBKB SMITH, 20 B. S16 

ill) See AOT VIU OF 1890 (GUABDIAN AND WaBDB). 19 B. S09. 

-<19) See OHBISTIAN, 19 B. 680, 
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(13) See Hindu Law (Partition), 19 B, 593. 

(14) See Jurisdiction, 20 B. 495. 

(15) See Lunacy, 20 B. 659. 

(16) See Lunatic, 20 B. I50. 

(17) See NEGOTIARLE INSTRUMENTS ACT (XXVI OP 1881), 20 B. 488. 

(18) See Succession Certificate Act (Vll of i889), 19 B. 145- 

' 12. — /Vlaintenance. 

See Conversion, 20 B. 181. 

- ■ 13. — Marriage. 

See Minor, 20 B. 61. 


( 1 ) 

( 2 ) 


(3) 

(4) 
<6) 


(1) 




-14. — Minority. 

Minor— Liability of minor for debt — Ancestral trade carried for benefit 
of minor by the minor's natural guardian — Minor bound by acts of 
the guardian— See PRACTICE, 20 B. 767. 

Minor'— Minor’s estate—Power of mother of minor to sell her deceased 
husband's estate — Mother — Omission of theviinor's name in the sale- 
deeds — Son hound by sale.— Under Hindu law, the mother as 
guardian of her minor son has authority to sell her husband’s estate 
in order to pay off bis debts, and the omission of any reference to 
the minor in the deed of sale does not render it ineffectual if it is 
proved that it was her intention bo deal with the son’s interest, and 
not merely with any interest whichshe might have herself. MURARI 
V. Tayana, 20 B. 286 

See HINDU Law (Joint Family). 20oB. 316, 

See Limitation act (XV of 1877), 20 B. 383. 

Bee Minor, 20 b. 6l. 


1 5 . — Partition. 


Accounts— Manager’s liability to account— Right to mesne profits pre- 
vious to partition — Mesne profits subsequent to partition, bow 
recoverable— Civ. Pro. Code (Act XIV of 1882), ss. 13. 244— Hindu 
law— Joint family— See Hindu Law (Joint f.\milt), 19 b. 632, 

Minor — Partition made during minority — Partition by minor* s mother 
as guardian— Fraud —Pleadings— Suit to set aside partition deed— 
Limitation Act {XVof 1877). sch. II, arts. 91 and 9b—Bindu Law, 
— A partition made by a mother as the guardian of her minor son, a 
member of an undivided Hiodu family, is valid, and if just and 
legal, will bind the minor. When the minor arrives at full age, be 
may apply to have the division set aside if it oan be shown to be 
illegal or fraudulent, or even if it was made in such an informal 
manner that there are no means of testing its validity. 

Where fraud is charged against the defendant, the plaintiff must set 
forth the parcicuUrs of the fraud which be alleges. 

A suit bo set aside a deed of partition on the ground of fraud is govern- 
ed by art. 91 or 95, sob. II of the Limitation Act (XV of 1877), 
and must be brought within three years after the minor plaintiff 
has attained majority according to s. 7 of the Act. OHANVIRAPA 
V. DaNavA, 19 B. 593 


Suit by minors for partition— In what cases such a suit can lie— 
Malversation.— Under the Hindu law a minor co-parcenec cannot 
sue for partUion unless his interests are (1) likely to be advanced 
thereby, or (2) protected from danger. 

Where an adult co-parcener has taken up a hostile position to the 

interests of minor co-parceners and denied their rights, or sets un 

Til® owo independent title, or where the minors live separately and 

the adult co-parcener doos nob support them, in all these oases it 

IS m the interest of the minors that their share shall be partition- 
ed and set apart. 


The plaintiffs, who were minors, sued by their next friend for a 
partition of their ancestral property in the possession of their stop- 
brother, the defendant. It appeared that soon after their father’s 
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Hlodu Law— 15.— Partition^fConcZw<fed). PAGE 

death disputes and differences arose between plaiotiff'd mother and 
their stcp<brotber, which led to their separation in food and resi- 
dence. The defendant managed the family property, but did not 
support the minors out of the rents and proffcs thereof. Hence the 
suit. 

Held, that though no malversation was alleged or proved, the allega- 
tion, in the plaint of disputes and separate residence and defendant’s 
failure to support the plaintiffs were sufficient to justify the Court 
in permitting the plaintiffs to maintain the suit. Mahadev v. 
LAKSHUAN, 19 B. 99 ... 66 

(4) See HINDU LAW (JOINT FAMILY), 20 B, 467. 

( 6 ) See HINDU LAW (WIDOW), 19 B. 36. 

( 6 ) Bee JUBISDICTION, 20 B 495. 

(7) Sea Mortgage (Redemption), 20 B. 557, 

(8) See Practice, 19 B. 323 . 

1 6.— Religious Endowments. 

(1) Property in British India of a temple outside British India — Bight to 

officiate in such temple— Right to share of such property — Partition 
—Jurisdiction— Bee JUBISDICTION. 20 B. 495. 

(2) Temple — Maiuxger — Alienations by manager — Grants of 

permanent under-tenures suob as > 7 )trasi, putni, mokurruri, grants 
by managers of endowed temple land*;, are not void if made for a 
necessary purpose. Where lands bo’onging to a temple were granted 
in miras by the manager of the temple, but not for a necessary 
purpose, and the succissor of the grantor sued to eject the assignee 
of the grantee. 

Held, that the effect of such a grant was to enable the grantee to hold 
the lands during the lifetime of the grantor, but would not confer 
on him any title binding on the successor in the management of the 
temple lands. RaMCHANDRA 6 . DrAVID v. KASHINATH N. 

DRAVID, 19 B. 271 ... 193 

1 7. — Reversioner . 

(1) Adoption — Suit for declaration (hat defendant was not the adopted son 

— Parties to suit — Suit for doclaratioo when maintainable — Speoiffo 
Relief Aot (I of 1877), s, ii — See HINDU LAW (ADOPTION), 20 B. 

202 . 

(2) Reversioner, suit by, to set aside an adoption by a Hindu widow — 

Bight of suit— Remote reverpiouera- Watan property— Bombay 
Act V of 1886. 8 . 2-8ee HINDU LAW (ADOPTION), 19 B. 614. 

(3) Widow — Suit by reversioner for possession — Death of the widow — 

Accrual of right to sue- Unsuccessful application in execution 
proceedings against widow — Limitation Act iXV of 1877), sch II, 
art. 141— Civ. Pro. Code (Act XIV of I'JS'J), s. 283 — Bps LIMITA- 
TION ACT (XV OF 1877). 20 B. 80J. 

1 8.— Succession. 

(1) Inheritaoce — Step-mother— Right of step-mother to succeed to her 

gtep-son in preference to his paternal first cousin — See HINDU LAW 
(INHERITANCE), 19 B. 707. 

(2) Inheritance— Succession — Father’s sinter’s daughter’s son — Baodhu — 

Bhiona gotra sapinda.— See HINDU Law IlNHBRlTANCB), 19 B. 

681. 

18) Sue CHRISTIAN, 19 B. 680. 

(4) Bee CONVERSION, 20 B. 53, 161. 

19 .— Widow. 

(1) Adoption— Adoption by a daughter-in-law— Adoption divesting an 

estate whiob had already vested ia another person —Consent of SDoh 
person to adoptioo— See HINDU Law (ADOPTION), 20 B. 250. 

(2) AUenolion bp vfidow— Purchaser from one of several divided eo-sharere 

—Suit for joint postessun — Partition suit ~ Regrstration—Eviderice 
—Notice of attornment admiwble without registration . — The pto- 
pczty io dispute (consisting of 12 thikane or plots of land) was 

U69 




GENERAL INDEX. 


Hindu Law 19.— Widow ~ (Co?ici7tcicd). 

originally held by A and B as tenants in common, and they divided 
the income accctding to their respeotive shares. After A’s death, 
bis widow adopted Cbiiko on condition that she was to remain in 
absolute possession and enjoyment for her life, and thatChitko was 
to succeed to the estate after her death. The widow mortgaged 9 
out of the i‘2 tlukans. sold one, aud granted a perpetual lease of 
another to tbo defendant. All these alienations the defendant 
were made without any legal necessity. The defendant also pur- 
chased B’s share in the Ikikans in dispute. The pUintifi purchased 
Chitko’s rights, and on the widow’s death sued to set aside her 
al ena iO';s an » to outiin jmut p<'s«ession with the defendant of aU 
ihe tinkans. The defendant pleaoed {inter alia) that the widow s 
alienations were valid aud binding on the plaiutifi, and that the 
piaiu iff’s remedy was a partiiiju suit. 

Eeld that A’s widow, not having higher powers than those of an 
ordinary Hindu widow who succeeds as heir to hersonless husband 
oould only make valid alienations for purposes warranted by the 
law As no legal necessity was shown in respect of the alienations 
in question, which were made long after disputes bad commenced 
between her and her adopted son, they were not binding on him or 
his alienee the plaintiff. 

Eeld, also, that plaintifi was entitled to be put into joint possession 
with the defendant. Both were outside strangers who had purchased 
the several shares of the separated owners of the thikans in dispute. 


A partition suit was not, therefore, necessary. 

Where on the redemption of a mortgage the mortgagee executed a 
document which purported to be a notice of attornment to the 
tenants in occupation of the mortgaged property, containing a 
recital that the property had been redeemed- 

Held, that the document, though unregistered, was admissible in 
evidence for its own proper purpose of proving the attornment, 
though not for the purpose of proving that the mortgage charge was 
satisfied. ANTAJI v. DATTAJI, 19 B. 38 


(3) See HINDU LAW (ADOPTION), 19 B. 614. 

(4) See HINDU LAW (Will), 19 B. 401. 

(5) See Limitation act (XV op 1877), 19 B. 809 ; 20 B. 801. 


FAGB 


24 


20— Will. 

(1) Adoption -Adoption directed by will— Bequest— Bequest to the boy 

named for adoption-Conditional gift on adoption— Adoption a 
condition precedent to such boy taking under the will— Hindu law 
—See HINDU LAW (ADOPTION), 20 B. 7l8. 

(2) CotiUruction-^B.quest to ' children* -Meaning of the expresswn ^children* 

^ ‘ ^Unexpected bequests -How Court treats— Qi/t to a class— Rule tn 

Tagore case—Executors-Right o( executors to have sums lent to the 
estate allowed them in account — Limitation — Legacu Oiii of irwome 
as required with trust for accumulation of balance— No right to 
arrears once accumulated.— Considerations which only show that a 

testator has made a disposition in his will which the Courtis sut- 

prised to find there, though they might have determined the sense 
io which the testator had used an ambiguous expression, cannot of 
themselves lead the Court to refuse to give effect to the plain langu- 
age he has employed, e g., to read a bequest to “children” as a 
bequest to “sons” only, 

A bequest to “the children of R, living at his necease” where some 
such children ate in existence at the date of the will, need not be 
ooiistrued as a gift to a class of which some members might come 
into existence after the testator’s death, when such a construction 
would manifestly defeat the primary object of the testator. 

The right of executors, who have used their own monies for the pur- 
poses of the estate to be allowed them iu their aooounts, cannot be 
affected by limitation before such accounts are taken, 

A direction in a will to trustees to pay a Hindu lady so much of certain 
dividends as she might from time to time require for her own use 
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Hindu Law— 20 —Will— (Continued). 

and support, &o,, and to accumulate the surplus not required by 
her upon trusts, entitles the legatee to receive, if she requires it, the 
whole interest as it falls due, but not to claim afterwards amounts 
which she did not require as they fall due and which have been 
accumulated , and this is so whether the trust for which accumulation 
is directed is valid or invalid. KriSHNARAO Ramchandra v 
BBNABAI, 20 B. 571 

«« • 

(3) Constniction — Bequest to executors and trustees in trust for son 

of testator and his widow— Life-interest'-Estafe in fee— Control 
and vianagemtnt of executors and trustees.— Sir Mangaldas Nathu- 
bhoy, a Hindu, by his will bequ--athed certain property to his exe- 
cutors and trustees “ upon trust for my son Tribhovandas and his 
heirs from the time of my death tc allow him to occupy and use the 
same, and to enjoy the income thereof, and after the death of my son 
Tribhovandas, in trust to allow his widow to occupy and use the 
same and enjoy the income during her life ; but if the said 
Tribhovandas Mangaldas shall die without leaving male issue 
him surviving, then in trust after the death of the survivor of 
them without leaving such male issue to my son Pursbotamdae 
and his heirs acoordiog to the rules of Hindu law. ” The sons 
Tribhovandas and Purshotamdas both survived the testator, 
and Tribhovandas (the defendanti bad a wife and three sons 
living at the date of suit. He contended that under the above clausa 
he was absolutely entitled to the property subject to the interest of 
bis widow for her life. The plaintidi (the executors and trustees) 
contended that the defendant had only a life interest in the property. 

Held, that the defendant Tribhovandas took only an interest for life 
in the property. The words “ in trust for Tribhovan and his heirs,” 
which, standing alone would give the property in fee, were to be 
read with the words immediately following, which showed a clear 
intention that Tribhovan should only take a life-interest to be 
followed by the same interest in his widow, after whom the heirs cf 
Tribhovan would take as purchasers. 

Beld, also, that tbo trustees were intended to take the legal estate 
and to have the control of the property, allowing Tribhovan to enjoy 
the income of it. F. YOBKE SMITH v. TRIBHOVANDAS, 19 B. 
101 

(4) Co'nstruction—Qift of residue of income of property "lobe used for the 

purposes of A. and B as trustees think proper " —Qifi to future child- 
ren of testator's daughter— Appointment— Poioer of appointment by 
will given to daughter in case no children born. — One Jetha Ludhani, 
a Hindu inhabitantof Bombay by bis will directed that his immove- 
able property in Bombay, should be formed into a trust of which he 
appointed certain trustees. Out of the net income of the trust the 
trustees 'were (o pay Rs. 50 to his wife Moti and his daughter Mamu 
for their personal expenses, and the residue was ** to be used for the 
purposes of my wife Moti and my daughter Mamu and her obil- 
dreo in such manner as my trustees think proper.” Mamu was 
thirty years of age at tbe bearing of the suit and bad no children, 

Held, that this was a gift of the residue of the net rents in equal 
shares to Moti and M%idu, and that the survivor of them would be 
entitled during her life to the entirety of the said rents. 

Tbe testator further directed that after Hama’s death the trust was 
to etand valid during tbe lifetime of her children, if any. and that 
afterwards the heirs of such children should divide and receive the 
property. But. if Mamu had no obildreo, than after tbe death of 
Mama and Moti tbe trust should become void, and the property 
was to be delivered to such person as Mamu might by will appoint, 

Stld (1) that tbe provisions for the future children (if any) of Mamu 
failed under tbe ruling in tbe Tagore case. If any children should 
be born» the question would arise as to what would become of tbe 
property ; 

(3) that the direction that the property should be delivered to suoh 
person m Mamu should by will appoint, was a valid direction, 
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subiect. however, to the limitation that the person t^o whom IMamu 
anpointed should be a person in existence at the death of the 
testator. BM MOTIVAHU v. BAI MAMUBAI. i9 B. 647 

Ccnsiruction^lndian Succession Act (X of 1865), ss. lOl, 105, 159— 
Po 7 oer of disposition of moveable property^ effect of— Subsequent void 
nifi does not cut down- Gift of balance of rents of immoveable ^o- 
l^eriv in hands of trustees— Evidence of intention to limit duration 
If enjoyment of bcqvest-Oift by implication,- what is necessary to 
constitute— Estates according to Hindu law in ancestral property. 
Court will not presume intention to create by wiU— Assent to provision 
of will by son of Hindu testator, effect ofy where there is douW 
whether propertyis ancestralor self ■ acquired. —^here 
whether the property with which the will o1 a deceased Hindu pur 
norts to deal is ancestral or self-acquired, the assent of his only son 
to the provisions of the wiU. some of which are favourable and some 
unfavourable to his interest and that of his sons, will bind the latter 

ae well as himself. 

A direction in the will of a Hindu, to the following effect my 
remaining moveable property shall be dealt with by my son G. 
according as be may think proper; and when the sons of niy son G. 
shall attain the age of twenty-one years, the same sbsll be 
divided and duly received by G. and bis sons jm equal shares 
confers an absolute gift on G. If the gift over to G s sons, on their 
attaining the age of twenty-one years, were valid, the absolute 
estate of G. would be liable lo be divested on a son or sons of G. 
attaining the age of twenty one years. lor a division . 

but that gift being clearly void under ss. 101 and 102 of the lodmn 
SucceFsion Act iX of 1865) its insertion has no effect on the words 

of absolute gift preceding it. 

A direotioD in the will ol a Hindu that 

be retained in the hands of trustees appointed by the will and that 

the balance of the rents, profits. &c., after the payment o* 
should be used and enjoyed by the testator s son G. in such 
as he might think fit, with a provision empoweimg the sons of sueb 
son to call him to account for the management of the property on 
attaining the age of twenty-one and with a direct, though void, gift 
oler ?o the grandsons of sJeh son, confers only a life estate on the 
son G.,— the vesting the property in trustees, the right of G- s sons 
to ask for an account ; and the gift over to G. 'a grandsons all show- 
ing an intention on the testator’s part that the enjoyment of the 
bequest should be of limited duration within the meaning of s. 159 
of the Indian Succession Act (X of 1865). 

To constitute a gift by implication in a will there must be a reasonable 
degree of certainty as to the persons intended to take and the nature 
of the estates which they ate intended to take. A direction that 
until the son or sons of the tenant for life of immoveable property 
should attain a certain age, no person on behalf of such son or sons 
should ask the tenant for life for an account or raise any objection 
does not sufl&oiently define the persons to take or the estates m 
which they are to take to constitute a gift by implication. 

It would be difficult, if not impossible, for a Hindu to create by express 
terms the estates which arise by virtue of the doctrine of Hindu law 
in regard to the rights of male issue in ancestral property ; and even 
where the hypothesis that the testator intended funder a misappra- 
bension ot the law) to create such estate afiorde a key to the will, aod 
gives an adequate explanation of the various estates which would 
have to he implied in order to give full effect to the different 
diteotions contaioed io the will, yet it the estates oaoDOt be iuiplied 
from the words used in the will, the Court cannot create such estates 
for the testator by implication, since to do so would be to construct 
a will for him based upon his supposed intention, not on the words 
which he has used. ANANDRAO VINAY.aK v. ADMINISTRATOR 
GENERAL OF BOMBAY, 20 B. 450 


Eage 


(6) Execution — Attestation by two witnesses — Indian Sucression (X 
0 / 1865), s. 50— Hindw Wills Act (XXI of 1870), s. 2, cl. (o) and 
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(6).^The Hindu Wills Aot (XXI ol 1870) applies b. 50 of the 
Indian Succession Act (X of iU65) to chose wills only that are 
mentioned in s. 2, ’els. (a) and (6‘, of the former Aot. In re BapUJI 
JaGANNATH, 20 B. 674 ••• 1018 

(7) Probate— -Probate and Administration Aot (V of 1881), ss. 66 and 57 

—Testator subject of the Bacoda State— Will executed at Baroda — 
Disposition of immoveable property in British ladiai — Courts in 
British India— See ACT V OF 1881 (PROBATE AND ADMINISTRA- 
TION), 20 B. 607. 

(8) See CHRISTIAN, 19 B, 680. 

Holder in due Course. 

See HUNDI, 20 B. 133. 


Holiday. 

S^e Oiv. Pro. Code (act XIV of 1892), 20 B. 745. 

Hundi. 

(1) Bill of exchange -nMnAivoydble at fixed date-Diichonour by non^ 
aecepidn^e^Cduae of action— Jurisdiction— Lximtatxon Act (XV of 
1887) s 14 —Oa the 14th April, 1889, the defendant at Gwalior 
drew a hundi for Rs. 2.500 on his firm at Bombay in favour of 
Damodar Bukhlal payable forty.five days after date. It was subse- 
nueotlv indorsed at Gwalior by Damodar Bukhlal to the plamtifi at 
Cawnpore. who sent it to the Bank of Bombay at Bombay foe 
collection.' It was to become payable on the Ist June, 1889, but on 
QSrd April 1889, the bank presented it to the defendant’s firm at 
Bombay for acceptance, which was refused. The Bank thereupon 
returned it lo the plaintiff at Cawnpore. and it was never preeented 
for paylnt On “he iGch June. 1891. the plaintiff filed a suit upon 
ihe hindi agaiost the deleadaat at OawDpore, but oa the 18th 
Match 1993. the plaint was returned to him, the Court holding 
tba »’had uo jurisdiCioo. Ou tho 16th ApHI. 1893 the plaj^ut.H 
filed this suit io the HighCourtol Bombay. Previously to the fllmg 
of the suit the deJeodaat had erased to carry on busioess at Bombay. 

The defendant contended (1) that the huM being payable at a fixed 
Lto and not having boon presented for payment when duo, no 
eaJ e of acUon bad arisen to tl pi .in. iH [21 That the Court had 
To jurisdiotion, inasmuch a, lo) the defendant was a fore.gner 
ind at the dale of suit did not carry on business in Bombay, and 

Ifc) no part of the cause of action (If auy) had arisen in Bombay. 

(9) That the suit was barred by limitation. 
mid (IJ That dishonour by oon-acceptanoe of a hundi at a 

tfives an immediate cause of action against the drawer, 

anfthert'is^no neeS to wait until the maturity of the An«di or to 

(3)^ ThaTunder the Negotiable iDstrumenta Aot (XXVI of 1891) the 
Aiahrtnniir of a hundi by non acceptance constitutes now, as it hw 
Always donn, ‘he osure of notion in » euit against the 

the Court had jurisdiotion under ol. 12 of tho Letters 

Bait was not birred by limintation, the plaintiff being 
benefit of s. U of the Limitation Act (XV ol 1877). 
rIb JABBHEKAB P. PBAMADDAB bubkabn. M B. 

183 .... “* 

drawn by manager of Hindu family— Liability— 
(!2| LoMlns g Ho drawer oeoessary— Negotiable Instra- 

mfoM Act (XXVI ol 16811, ee, 30, 93 and 106-See NEGOTIABLE 

rNTBDUENTB ACT (XXVI OP.1881,, 20 B. 488. 

<8) Sec BOND. 30 B. 791. 

(4) See stamp, 19 B. 635. 
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Husband and Wife. Paob 

(1) Suit against wi/e~Costs of tvife^Practice’-^Pi'Ocedure— Divorce, — In 

a suit for a divorce instituted by a husband against his wife, the 
Court has a discretion to make the husband pay the wife’s costs 
already incurred and to give security for her future costs. 

Rule 158 (as amended 14th July, 1875) of the English Rules and Regula> 
tions in divorce cases, which govern the practice of the Court in 
England, ought, having regard to s. 7 of the Indian Divorce Act IV 
of 1P69, to govern the practice of Indian Courts. MAYHEW v. 
MAYHEW, 19 B. 293 ... 198 

(2) Sea DIVORCE, 20 B. 362. 

Hypothecation. 

See Limitation act (XV op 1877), 20 B. 408. 

Immoveable Property. 

(1) See Easement, 20 B. 704. 

(2) Sale of growing tree — Limitation— See Tree, 19 B. 207, 

Inamdnr. 

See Landlord and Tenant, 19 B. 138. 

Infant. 

See Minor, 19 B. 571. 

In forma pauperis. 

(1) Sea OIV. Pro. CODE (ACT XIV OP 1882), 20 B. 86. 

(2) See limitation ACT (XV OF 1877). 19 B. 48. 

(3) See MAHOMEDAN LAW (MINORITY), 20 B. 116. 

Infringement. 

See Copyright, 19 b. 557. 

Injunction. 

(1) Hindu law— Hindu family— Joint family property— Injunction obtain- 

ed by one member of a joint family against another, when granted — 

See HINDU LAW (JOINT FAMILY), 19 B. 269. 

(2) See CASTE QUESTION, 20 B. 784. 

(3) See Easement, 19 B. 420 ; 20 B. 704. 

(4) See SPECIFIC PERFORMANCE, 19 B. 764. 

Insolvency. 

(1) Attachment before judgment — Insolvency of defendant whose property 

has been attached before judgment — Right of Official Assignee to 
attached property — Practice — Procedure — Civ Pro, Code (Acf XIV 
of 1882), 5s. 278, 281, 487, 351 — Indian Insolvent Act {Stat. 11 and 
12 Vi?., C. 21. — Plaintiffs filed a suit in a Subordinate Court and 
attached before the*judgment some moveable property of the defend- 
ant. Before the bearing of the suit, the defendant filed a petition 
in Bombay under the Insolvency Act, and a vesting order was made. 

Eeld, that the Official Assignee was entitled by an application to the 
Court, in which the suit was filed, to have the attachment raised 
before the defendant was declared an insolvent. 

Where a vesting order is made after attachment, and before decree, the 
title of the Official Assignee takes effeot, and prevents the attaching 
creditor from obtaining satisfaction of bis decree by a sale. In such 
a case the Official Assignee can move by an ordinary motion instead 
of a regular suit. CHARLES A. TURNER v. PeSTONJI PARDUNJI, 

20 B. 403 832 

(2) Insolvent Act, Stat. 11 and 12 Viet., c. 21. as, 7 and 27— After acquired 

property of insolvent — Salary — Pension — Personal earnings of in- 
solvent. — After acquired property of an insolvent, whether it con- 
sists of salary, personal earnings or property of a different kind, is 
property which vests in the Official Assignee, but subject to the 
provision of s. 27 of the Indian Insolvent Act as to salary and pension 
and subject to the unwritten law as to personal earnings sufficient 

im 
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for the taainteoanoe according to his position in lifCi of tbo insolvent 
and his family. Accordingly the Official Assignee is not entitled to 
claim such salary or income except by means of an order obtained 
under s. 27 of the Act. nor such personal earnings at all unless and 
until in either case tbe insolvent has accumulated a margin beyond 
what has been requited for his adequate support. 

An attachment upon the salary of a railway servant cea?es to be opera- 
tive after he has filed bis petition in insolvency, and should be with- 
drawn on notice being given of the making of the vesting order. Jn 
the matter of C. M. J. DONAGHUE. 19 B. 232 

(3) Insolvent Act (Stal, 11 and 12 Vtct., c. 2l). 5. SG-Eni^ring up judg-^ 

ment aqainst insolvent — Fin^l discharge ---Under'S. 86 of tbe Insol- 
vent Act (Stat. 11 and 12 Viet , o. 21) tbe Court has a discretion to 
grant or refuse an application to enter up judgment against an 
insolvent for tbe amount of his debts. In erercisiog this discretion 
the Court must be guided by the circumstances of the insolvency. 
In the matter of HORMARJI A. HORUARJI, 19 B. 297 

(4) Insolvent Act {Stat. 11 and 12 VicL. c 21). s. ^-Entering up judg^ 

ment against insolvent^Final discharge Discretion. In August, 
1892 the Insolvent was found guilty of various offences SO 

and 51 of the Indian Insolvent Act (11 and 12 Vict., o. 21) and was 
sentenced to imprisonment for three months, fais discharge being 
also postponed for a further period of twelve months. In December, 
1894; on his application for final discharge under 8. 60 of tbe Act. 
the Official Assignee applied that before the order of discharge was 
made, judgment should be entered up against him under s. ^ for 
the amount of his debts. The Commissioner of the InsolveQt Court 
in the exercise of the discretion given to him by the Act ordered 
judgment to be entered up accordingly. On appeal by the insolvent, 

Held reversing the order, that under the circumstances of the case 
Ibi ^iL«tion of the Commissioner bed been mnproperly eierc.sed 
ftTifi that tbe order to enter up )udgment against tbe insolvent 
sSl^d be discharged. /« fA. of HORMOR.TI ARDE8HIR 

HORMORJI, 19 B 776 

(6) See Civ. PRO. CODE (ACT XIV OF 1892), 19 B. G94, 

(6) See Trust, 20 B. 3l0. 

*"^*Crrd*itfr8^rrut’t deed-Assignment of all his properly by debtor to trustees 

DEED, 19 B. 12. 

ot-Evidence- 

r^riLi in bmd^Conlradiclion bu obligor allowed.— Kn egree- 
“b7“bier.n ilsolveni «bo has obtained hi, personal but not 
Srflnal d^obargs, without notice to the Offic.al Assign® or hia 
“ .S;tr.rfl fiAfctles tbe claim of one creditor and by which that 

e«d7to « net to his final discharge, is void as in fraud 

ZreditoT»nd AS incoSLtent with the policy of the Insolvent 

Debtors’ Act. • a • 

Tn a suit on a bond containing such an agreement, evidence w admia- 

Bible on behalf of tbe obligor to prove that a recital m it that all 

the other oteditore had been settled with. w»8 untrue. 

«!. u ifl bound to oppose the final discharge of an insol- 

vent yet a priUte agreement by a creditor with the insolvent by 
wWch in consideration of a money payment the ered.tor binds him. 
?f flODose is void aa opoosed to tbe pohoy of the Insolvent 

n-hSors- Am Tnd M in Uani of creditors. NAOBOJI N. THOONTHI 

® KAZI BlSwK MW?*, 80 B. 636-Ohitt,'. S.C.O.R. 488 
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tnsoivent-^(Concluded), 

(-2) Sej Giv. Pro CODE (ACT XIV OF 1882\, 19 B. 210. 

(3) See INSOLVENCY. 19 B. 232, 778. 

Insolvent Act (1 I and 12 Vic., C, 21}. 

(1) Seo INSOLVENCY. 20 B. 403. 

(2) Ss. 7 and 27— See INSOLVENCY, 19 B. 232. 

(3) 5. 86— See INSOLVENCY, 19 B. 297, 778. 

Inspection. 

Affidavit of documeats —Minor — Practice — Procedure — See PRACTICE, 19 
B. 350. 

Instalment. 

(1) Payment of debt by instalments —Right to sue lor whole debt on 

default of payment of any instalment — Default in payment — 
Waiver of right to sue—Proof of waiver— Nature of proof — Limita- 
tion Act (XV of 1877), 3ch. 11, art. 75— Seo LIMITATION ACT (XV 
OF 1877), 20 B. 109. 

(2) See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 19 

B. 318. 

Instrument. 

(1) See Registration act (ill of 1877). 20 B. 553. 

(2) See STAMP ACT (I OF 1879), 20 B. 210. 

Insurance. 

(1) Lifeinsu7'ance^Age of assured — Proof of age— Onus of proof— Mistake 
in statement of age — Fraud. — A insured his life with the defendant 
company. By the terms of the policy the declaration of the assured 
as to his age was made the basis of the contract, and the policy 
was issued subject to the express condition that, in case any state- 
ment contained in the declaration were untrue, the policy should 
be void. Tbe assurance was also expressly made subject to the 
regulations and conditions contained in the prospectus of tbe com- 
pany. The prospectus contained tbe followiisg provision with regard 
to the age of parties insured : ** Ago admitted in tbe company’s 

policies in all cases where proof is given satisfactory to the directors. 
Proof of age can be furnipbed at any time : if not furnished, it will 
be necessary on settlement of claim;” and after stating tbe nature 
of the ” evidence as to age ” which the company would accept, tbe 
prospectus continued : — ” The directors recommend applicants to 
furnish any of the above ss soon as possible and get the age admitted 
in the policy, as it is required by all soundly conducted companies 
on settlement of claim it not previously produced. A died, and his 
administrators claimed tbe amount of the policy. 

Beld, that the above condition contained in tbe prospectus, which 
must be read into the policy, imposed on the assured, or his represen- 
tatives, tbe obligation of giving proof of age before the company 
could be called upon to pay. If the evidence had been given in the 
life-time of the assured, and an admission of age was attached to 
the policy, no further proof would be needed, and the onus of dis- 
puting the age would be thrown on the company ; but, in the 
absence of such evidence and of such admission, it lay upon those 
claiming upon the policy by reasonable proof to satisfy the Court as 
to tbe age of the assured. 

Tbe prospectus of the company contained a further provision that 
“policies beld by parties on their own lives are indisputable on any 
ground whatever except fraud.” 

Beld, that this provision did not relieve those claiming upon the 
policy from the burden of giving proof of age, but it covered a mis- 
statement as to age as well as other misstatements, provided they 
were not fraudulent. It relieved the assured from the legal efiect 
which an innoceut misrepresentation as to ago would otherwise 
have had under the strict terms of the contract. Tbe result, tbere- 

■ lore, was that the plaintifia should give proof of the age of the 
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Insurance— (Conc^M(f0(2> . 

assured, but, if aucb proof disoloaed nothing more than an innooenfc 
mistake as to age on (ho part of the assure-i, the policy would not 
be vitiated. Subject to the above terms of the prospectus, any 
untruth in the declaration as to the age of the assured would vitiate 
the contract. The statement as to the age of the assured amounts 
to a warranty, and the warranty being broken the risk under the 
policy would not attach. ORIENTAL GOVERNMENT SECURITY 

Life assurance Company v. sarat Chandra chatterji, 20 
B. 99 

(2) Policy of insurance or memorandum of proposed insurance — Document 
on the face of it not contemplating necessity of any other forma 
document-stamp — Stamp Act I of 1379, s« 3, cl. J5 — See STAMP, 
19 B. 130. 

Interest. 

(1) Seo CIV. Pro Code (Act xiv of 1382), 20 B. 745. 

(2) See DAMDUPAT, 20 B. 6U. 

(3) Seo Limitation Act (XV of 1877), 19 B. 663. 

Irregularities. 

See Succession Certificate act (Vli op i889), 19 b. 145. 

Jailor. 

See evidence ACT (I OF 1872), 20 B. 795. 

Joint Decree-holder. 

See LIMITATION ACT {XV OF 1877), 20 B. 383. 

Joint Ownership. 

See Practice, 20 b. 569. 


Joint Possession. 

See Hindu Law (Joint Family), 20 B. 467. 

Joint Property. 

See PRACTICE. 20 E. 627. 

Joint Trial. 

See EVIDENCE ACT (I OF 1872), 19 B. 195. 


Judge. 

11) Bia5— Possessor^/ suit in a Mandatdar's Courl^Mamlatdar acting tn 
' the vianagement of the property under the orders of the Talukdari 
Setileineni Officer^DUqualifieation of the Mamlatdar as a Judge.— 
No Judge can act in any matter in which he has any pecuniary 
interest, nor where he has any inlecest, though not a pecuniary 
one, Buffioieot to create a real bias. 

A Mamlatdac who under the orders of theTalukdari Settlement Officer 
had acted in the management of the property m dispute in a peases, 
aory suit before him was held to have tuch an interest as to dis- 
qualify him from trying the case. 

Where an officer of Governmoot bas in the course of his executive 
duties '* formed an opinion upon a matter and has acted upon that 
opinion, or sought to give efleot lo it as an agent on behalf of a 
Dublio body which has become a litigant in a cause, the law will 
nresume an interest creating a bias sufficient to disqualify him as a 
Judge. ALOO NaTHU v. GaOUBHA, 19 B. 608 

iQ) T^ianualifioation of a Judge— Pecuniary interest— Grim. Pro. Code (Act 
<2) 656 -Bee CaiM. PRO. CODE (ACT X OP 1882). 20 B. 

602. 

(3) See ACT XV OF 1882 (PRESIDENCY SMALL Cause COURTS), 20 B. 

779. 

Judgraent. (,aud— Not oonolusive inter par/es— Bucoession Certifloate 

(VII of 1889), 8. 18, ols. (6) and fcl— Revocation of certifloate— 
Estoppel— Fraud— Etee BBS JUDICATA, 19 B. 821. 

(3) Sea OBIM. PRO. CODE (ACT X OP 1882). 20 B. 640. 

(8) Bee PBACTIOE, 19 B. 807. 
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Jurisdiction. 

(1) Caste question— Mochi caste at Surat— Auditoh Brahmans of Abmeda- 

bad —Hereditary priests — -Delegatos of Auditch panoh at Abmedabad 
— Dismisfal of delegates by the caste —“Suit lor injuootiou aod 
damages — Decision of caste — Jurisdiction of Civil Courts See 
CASTE Question, 20 B. 784. 

(2) Religious endowment — Property in British India of a temple outside 

British India— Right to officiate such temple — Right to share of 
such property -Partition.— The plaintiff was a member of a family 
which bad the management and received the inoome of certain pro- 
perty situate in British India belonging to a temple eituate at Ashta 
in tbe Nizam’s territory. Part of the income was devoted to 
religious services and part to the support of the family. The plaint* 
ifi sued to recover by partition bis share of the income and for an 
injunction restraining the defendant from interfering with the 
plaintiff in celebrating religious wor?hip at the temple when his turn 
came to oflBciate. The defendant (his brother) resided at Ashta. 

Held, that the right to share in the income followed the devolution of 
the office and that the Court could nob grant the relief prayed for, 
as the Courts in British India could not execute their decree by 
putting the plaintiff in possession of his offi^oe when his turn came 
to officiate at the temple which was outside British India* 

According to Hindu text-writers as regards public endowments, religious 
offices are naturally indivisible, though modern custom has sanc- 
tioned a departure in respect of allowing the parties entitled to share 
to officiate by turns and of allowing alienation within certain res- 
trictions. TRIMBAK v. LAKSHMAN, 20 B. 495 

(3) Will executed at Bacoda— Disposition of immoveable property in 

British India— Probate— Probate and Administration Act (V of 
188L). ss. 56 and 67— Testator subject of the Baroda State — See 
ACT V OP 1831 (PROBATE AND ADMINISTRATION). 20 B. 607. 

(4) Zanzibar— Local allegiance— English Consular Court— Greek residents 

at Zmzibar— Jurisdiction of tbe British Consular Court at Zanzi- 
bar over foreign subjects enjoying British protection— Order in 
Council, dated 29th November, 1834, s. 6 — See Z.VNZIBAR, 19 B. 
741. 

(5) See ACT X OP 1876 {BOMBAY REVENUE JURISDICTION), 20 B. 764. 

(6) See ACT V OP 1879 (BOMBAY LAND REVENUE CODE), 20 B. 747. 

(7) See ACT XVII OP 1879 {DEKKHAN AGRICULTURISTS’ RELIEF), 19 

B. 206. 

(8) See ACT V OF 1881 (PROBATE AND ADMINISTRATION), 20 B. 607. 

(9) Bee ACT Xtl OP 1882 (INDIAN SALT), 20 B. 543. 

(10) See ACT IX OP 1887 (PROVINCIAL SMALL CAUSE COURTS), 20 

B. 283. 

(11) See CIV. Pro. Code (ACT XIV OP 1882), 19 B. 710; 20 B. 86, 736. 

(12) See COPYRIGHT, 19 B. 557. 

(13) See DIVORCE. 20 B. 362. 

(14) See Execution op Decree. 19 B. 544 ; 20 B. 351. 

(15) See HINDU LAW (CASTE), 19 B. 507. 

(16) See Hundi, 20 B. 133. 

(17) Bee MamlaTDAR, 20 B. 630. 

(18) Bee PARTNERSHIP, 20 B. 15. 

(19) See PRACTICE, 20 B. 50, 675, 767. 

(20) See PROBATE. 20 B. 238. 

(21) See STAMP, 19 B. 198 

(22) Bee SUCCESSION CERTIFICATE ACT (VII OP 1889), 19 B. 790. 

(23) See VENDOR AND PURCHASER, 19 B. 43. 

(24) See Watan, 19 B. 581. 

(25) See Zanzibar, 20 B. 480. 
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Jury. 

(1) y^fdict oi jury^S^ecial verdict — Murder — Culpable hemitide-^Oravd 

and sudden provocation — Loss of self-control — Burden of proving toss 
of self-control an accused— Penal Code \Act XLV of 1860), ss. 299 
and 300— Crim. Pro. Code {Act X of 1882), is, 238. 303 and 307— 
High Court’s power of interfering with the verdict of a jury.— The 
acoused was tried ior murder. The first verdict of the jury was 
“guilty of murder under grave and sudden provocation.*' The 
Sessions Judge told the jury that it was their duty, after considering 
the question of provocation, to return a simple verdict of guilty or 
not guilty. The jury, therefore, brought in a second verdict of “not 
guilty.'* The Judge, considering this verdict to be perverse, referred 
the case to the High Court under s, 307 of the Code of Criminal 
Procedure (Act X of 1982). 

Heldy that the direction given to the jury after the first verdict was 
wrong, as the case fell under s. 238 of the Crim. Pro. Code (Act X 
of 1882). Although the charge was ooly one of murder, the jury 
had a right to bring in a verdict of culpable homicide, if there was 
grave and sudden provocation so as to deprive the prisoner of the 
power of self-control. 

Held, also that the jury were not bound to find a simple verdiot of 
guilty or not guilty. They might have fouod a special verdiot, or 
findings on matters of fact to which the Judge applies the law, 

Beldt also, that the first verdict was a verdict of murder, as the jury did 
not find that the provocation had destroyed the power of self-control. 

It is not a necessary consequence of anger, or other emotion, that the 
power of self-control should be lost. Except where unsoaodnesa of 
mind or real fear of instant death is proved, the pressure of tempta- 
tion is no excuse for breaking the law. 

Held, lastly, that the High Court will not interfere with the verdict of 
a jury unless it is shown to be clearly and manifestly wrong. 

A verdiot ought to be considered a proper and not a perverse verdict 
if it is one which reasonable men might find on the facts in evidence. 
QDEBN-EMPRESS V. DEV.JI GOVINDJI, 20 B. 216 

(2) Verdict— Special verdiot— Duty of Judge— Practice— Procedure— Otim. 

Pro. Code (Act X of 1882). ss. 293.302-860 Crim. PRO- CODE 
(^CT X OF 1882), 19 B. 785. 

Kararnama. 

See REGISTRATION ACT (III OP 1877), 20 B. 653, 

Kazi- 

Kazi’fl office— Rodina allowance— Its liability to attachment and sale in 
execution of a decree ^Pennon Act (XXIII of 1871). s. 4- 
Heredifcary Offices Act (Bom. Act HI of 1874), s. 13— Vatan— 
Hereditary service vatan — See ACT III OF 1874 (BOMBAT 
Hereditary Office), i9 B. 250. 

Khasgi Land. 

Bee KHOTI Land, 19 B. 528. 

Khot. 

See Act I OP 1880 {Bombay Ksoti Settlement), 20 B. 78, 729. 

Khotl Land. 

fl) XAofi— Khasgi (privaU or personal) land of a khoti sharer— Mortgage 

' ’ of the fcftofi takshim {share)— Sale in execution of a decree on the 
inorigage— Partition among the khoti sharers— InUrest acquired by 
the purchaur at ths execution sale— Agreement by the mortgagor to 
be responsible for the revenue— Agreement coming to an end with the 
extinction of the equity of redemption.— Prima facie all land not 
shown to be alienated is liable to aBseesment, and the mere fact 
that no reveoae was paid by a khoti oo-ebarer in respect of khasgi 
(private or personal) land in bis oocupation is not eufBoient to 
p^e its exemption from liability when it bas passed into tba 

handa of a stranger. 
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Khoti Land— (Condwrfed). PAGE 

Ooe Sadasbiv, a sharer in a khoti village, mortgaged his khasgi land 
appertaiaiog to bis share in the khoti to the plaintifi and under- 
took to pay the Government dues on it. Plaintiff got a decree on 
his mortgage and in execution the land was sold, and putohased 
by defendant in the year 1878. In the year l8dl the khoti sharers 
effected partition. In 1883 defendant took possession of the land. 

In 1884 and again in 1885 Sadashiv having mortgagel his takshim 
(share), including the khasgi land to plaintiff, the latter as mort- 
gagee brought a suit to recover tnakti (fixed) rent in kind payable 
for the kh'isgi land purchased by the deleodanc. 

Held, that as the partition bet>veen the khoti sharers took place 
after the execution sale, only the occupancy of the land was sold 
to the defendant, and that the plaintiff was entitled under the 
ciccumstancas to recover a fair assessment. 

Held, disallowing the defendant’s contention as to exemption from 
payment of the rent, that the agreement by the mortgagor to be 
responsible for the revenue came to an end with the extinction of 
the equity of redemption by the Court sale. BaLKRISHNA 
MHADSHET V. ViSHVANATH KEPHAV JOG, 19 B. 628 ... 352 

(2) See ACT V OF 1979 (BOMBAY LAND REVENUE CODE), 20 B. 475. 

Khoti Sharer. 

See KHOTI Land, 19 B. 528. 

Khoti Takshim. 

See Khoti Land, 19 B. 528. 

Koli Caste. 

See Native Christian. 19 B. 793. 

Kutchi Oossa Oswal Caste. 

See Hindu Law (Caste), 19 B. 507. 

Land Acquisition. 

See Municipality, 19 b. 407. 

Land Acquisition Act (X of 1870), 

See Municipality, 19 b. 407. 

Landlord and Tenant. 

(1) Ejectment — Noticetoquit — Agricultural lani ^Tenancy at will — Yearly 

tenancy ^ Rent noipiyable loitil the end of the year ^Construction— ‘ 

Land Revinue Code [Bom. Act V of 1879), s, 84. — Where, in the case 
of an agricultural land, the tenant entered into an agreement with 
the landlord that he would p w the amount of the annual rent every 
year as long as the landlord would keep the wadi (oart) with him, 
and wou'd g've bick the same when the landlord would demand it. 

Held that the contract between the parties took the oase out of s. 84 of 
the Laud Revenue Code (Bom. Act V of 1879), and that as the 
rant would not be payable until the end of the year, the landlord 
might put an end to the tenancy and demand the land at the end 
of any year without giving any previous notice of any particular 
period, but he could not demand immediate pos e.ision in the middle 
of a year. BaLKRISHNA VAMNAJI GAVANKAR v. JASHA FARSI 
SHIRBL, 19 B 150 ... 101 

(2) Ejectment — Tenure— by defendant that he held the land by 

fazendari tenure for building purposes — Permission to build — 
Counterparts of leases produced by landlord — Execution of counfer- 
;part denied by defendant — Ancient documents — Claim of tenant to 
compensation for buildings erected by him. — In a suit foe ejeotment 
brought in 1894 the defendant contended that he held the land on 
permanent fazendari tenure, and produced a document, dated 1643, 
by which hie predecessor was given permission to build upon the 
land. The plaintiff (landlord), however, produced the counter- 
parts of a subsequent lease to the same tenant (defendant's prede* 
cessor), dated 1651, which created a monthly tenancy and of later 
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Landlord and Tenant— (Continued)* 


0 D 6 to the defendant himself. dAted 1059, creating a jearlj tenancy 
determinable on a montb’e notice, under which provision this suit 
was brought. The defendant denied that he had executed this 
document, and contended that it was not proved. The lower Court 
held that these documents were admissible as ancient documents, 
and relying upon them passed a decree for the plaintifi. On appeal, 

Held, confirming the decree, that having regard to the circumstances, 
the documents most be held proved, and the plaintiff was entitled 
to recover possession of the land. 

A tenant of land demised to him cannot on the termination of his 
tenancy claim compensation for buildings erected by him. SHAIK 
Husain v. Govbrdhandas Parmanandas, 20 B. i 


(3) Khoti Settlement Act (Bom. Act I of 1880)— Tenancy— Presumption 

as to nature of tenancy in absence of evidence — Payment of rent — 
Mortgage by tenant-Sale of tenant’s interest -Rights of purchaser 
— Heirs of tenant cannot surrender tenancy, or aflect purchaser’s 
title— Transfer of tenancy in khoti village— Ordinary tenancy — 
Occupancy tenancy— See ACT 1 OF 1880 { BOMBAY KHOTI SETTLE- 
MENT). 20 B. 78. 

(4) Lease— Assignment— What amounts to— Terms appropriate to freehold 

and fazendari land -Forfeiture by assignment without license— 
Waiver of forfeiture, what amounts to — Result of waiver of forfeit- 
ure— Damages on forfeiture for breach of covenant to repair— See 
LEASE. 20 B. 439. • 

(5j Lease-Ejectment— Title— Tenant cannot dispute landlord's title.— The 
plaintiff sued for possession of a certain house, alleging the expiry 
of the lease ikalulayat) on which the defendants held it as tenants. 
The Mamlatdar dismissed the suit, being of opinion that the 
plaintiff had no title to the house when he granted the lease, and the 
house belonged to the defendants when they passed the lease. 

Held reversing the decree, that the defendants (tenants) having execu- 
ted’ the kxbulayal could not deny the plaintiff’s title as a ground 
for refusing to give up possession, and the 

therefore, oould not go into the question. PateL KILABHAI 
NaraYaNDAS V. HaRGOVAN MANSUKH, 19 B. 133 


(6) Mirasi tenure— Ejectment-Trespasser -Suit by an xnamdar to recover 

possession— Mirasi ienwre existing -Right of inamdar against ires- 
passer.-An inamdar sued to eject the defendants from certain lands, 
alleging them to be trespassers. The Courts found that the landa 
were mirasi lands, and that one Ganu was imrasdar. The defend- 
ants bad redeemed a mortgage effected by Gsnu and claimed to 
bold possession as against the plaintiff. 

Held that as the land wa« found to belong to Gaou as mirasdar, and 
as his mirasi tenure was still subsisting, the plaintiff as 'namdar 
was Dot entitled to ejeot t^be deleodanls, 

any rights as against the morlgagee. VIN/^YAK JANARDAN v. 

MAINAI, 19 B. 138 „ 

(71 NoiiM to qmt-r.o«d Bevenu. Code (Bom. Act V e/ 1879), «. Bi- Trans- 

(7) ^^,IVo/ 1882), ss Viand lit - Annual tenancy 

^ZDefial % User's title pnor to snit-Snfficient came to enable Ussor 
to reamer possession without notice to qust-Landhrd s rsqht of 
%rUitZl-la oases not falliog under e. U7 ol the Transfer of Pro- 

for/euure. u a denial of the essor’s title prior to suit is, 

ro'l^UhstinlinL s 8^^^ Code (Bom. Act V of 

possesaion without notice to quit. 

of“ outn;. but “he Uod.ord e right of forfeiture arieing 
from denial of bi. title is no part of the ooDtraot of terjanoy. but le 
a ri^ht which the law implies m all cases from the retatiooehip of 
landlord and tenant. If the Legislature bad intended to eiolude 
ita riVht of forfeiture in cases of annual tenancies, there would have 
evoress oro^^ *" ‘h«t eHect. VENKA.II KRISHNA NAD- 
rLArSHMAN DEV3I KANADAB. 20 B. 854 (F.B.) 
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(8) Sale by landlord subject to rights of tenants — Notice to purchaser of 

such rights — Suit by tenants to enforce tights against purchaser — 

Civ. Pro. Code (Act XIV of 1882), s. 30— See VENDOR AND PUR- 
CHASER. 19 B. 391. 

(9) Yearly tenant — Notice to quit — Disclaimer of landlord's title in the 

course of pleadings— Transfer of Propeity Act (IV of 1882), ss. 111 (M 
and 110 — Not reirospective.—Tbe sections of the Transfer of Pro- 
perty Act (IV of 1882) relating to notice do not apply to suits insti- 
tuted before that Act came into operation. Before that Aot came 
into operation, a tenant other than a monthly tenant, holding over 
on the terms of his lease, was entitled to reasonable— that is to say, 
in the case of lands and in the absence of usage or stipulation to the 
contrary — to six months’ notice to quit. 

Disclaimer of a landlord’s title after suit brought in the pleadings 
does not of itself determine the tenancy and render notioe to quit 
unnecessary. AMRABAI v. Bhau, 20 B. 759 ... 1076 

(10) See ACT III OP 1876 (BOMBAY MAMLATDARS’ COURTS), 20 B. 260. 

Land Revenue. 

See ACT V OF 1879 (BOMBAY LAND REVENUE CODE), 20 B. 747, 

Law of Domicile. 

See Domicile, 19 B. 697. 

Lease. 

(1) Assignment-^What amounts to—Tertns appropriate to freehold and 

fazendari land — Forfeiture by assignment without license — Waiver of 
forfeiture, lohalamounts to— Result of waiver of forfeiture— Damages 
on forfeiture for breach of covenant to repair. — An assignment by 
way of mortgage of leasehold property in terms appropriate to 
fazendari property, the lease and mesne assignments being banded 
over to the mortgagee on execution of the deed, and a subsequent 
assignment of the equity of redemption of the same property in 
terms appropriate to freehold property will, in the absence of any 
circumstance to lead the assignees to believe that the assignor had ' 
any further interest in the property, operate as assignments of the 
lease. 

Where there is a proviso in a lease for forfeiture on assignment without 
previous license of the lessor, the acceptance by the lessor of rent 
or insurance premia from the assignee without license or the 
entering into an agreement with him in respect of repairs operates 
as a waiver of any and all causes of forfeiture of which the lessor is 
at the time aware. 

Where assignments of loaseholds are invalid as being in breach of a 
covenant not to assign without previous license and so causing 
forfeiture of the lease, but are valid in all other respects, on waiver 
of the forfeiture the assignments become operative, and those taking 
under them become assignees of the lease with the consent of the 
lessor, and are subject to all the liabilities of such assignees. 

The rule in Joyner v. WeehSy ((1891) 2 Q. B. 31 at p. 43) that when 
there is a lease with a covenant to leave the premises in repair 
at the end of the term, and such oovenant is broken, the lessee 
must pay what the lessor proves to be a reasonable and proper 
amount for putting the premises into the state of repair in which 
they ought to be left, applies where a term has ceased by forfeiture 
as well as where it has expired by efflux of time. 8ab\fali v 
SUBRAYA, 20 B. 439 ’ ggg 

(2) Landlord and tenant -Ejectment— Title— Tenant cannot dispute land- 

lord’s title — See LANDLORD AND TENANT, 19 B. 133. 

(3) Bee ACT III OF 1875 (BOMBAY TOLLS ON ROADS AND BRIDGES) 

20 B. 668. * 

(4) See ACT III OF 1876 (BOMBAY Hamlatdars’ COURTS), 20 B. 491, 

(5) See ACT I OF 1878 (OPIUM), 19 B. 626. 

(6) See Landlord and Tenant, 20 b. i. 
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Leave to sue. 


Faob 


See PAUPER, 20 B. 508. 

Legacy. 

See Hindu LAW (Widl), 20 B. 571. 

Letters. 

See STAMP, 19 B. 32. 

Letters of Administration. 

(1) See COMPANY, 20 B. 654. 

(2) See Executor. 19 B. 121. 

(3) See SUCCESSION ACT (X OP 1865), 19 B. 828. 

Letters Patent, 1865. 

(1) Cl. 12—836 HUNDI, 20 B. 133. 

(2) Cl. 12— See PARTNERSHIP, 20 B. 15. 

(3) Cl. 12— Jariediction— Cause ofaction arising out of juriadiction—Addi* 

tion of a defendant residing out of jurisdiction in a suit brought 
against other defendant under cl. 12 of Letters Patent, 1865— Fresh 
leave to sue such new defendant necessary— Hindu law— Minor — 
Liability of minor for debt— Ancestral trade carried for benefit of 
minor by the minor’s natural guardian— Minor bound by the acts 
of the guardian— Practice— See PRACTICE, 20 B. 767. 

Life Insurance. 

See INSURANCE, 20 B. 99. 

Life-interest. 

(1) Bee HINDU LAW (WILL), 19 B. 401. 

(2) See WILL, 19 B. 770. 


Light and Air. 

See Easement, 20 b. 704, 783. 

Light at an Angle of 45 = . 

See EASEMENT, 20 B. 788. 


Amendment of plaint -Limitation Act (XV of 1877), 90h. II, art, 144 
— ^See Will, 19 B. 320. ^ l • 

/«» Act (XV of 1897). bb. 6, 6 A and 14— Aljournod hearing— 

^ ^ Dilmissal of suit for non-appearance of plaintifi or ^9 pleader— 
Culal-Jutisdiotion-Delay in presenting vt'^ 

power of Court to excuse delay— See CIV. Pro. CODE (ACT XIV 

r 0/ 1877). 9S 5 and 11— Gu'irdian and minor— 

(3) f Jiimr-N>oUctof guardian to appeal- Leave to 

-One^KesBOwjt Jadhowjidied in 1886 and by hia will 
daugh ridkavahoo to adopt Karamsey 

hienepheVsson.a^^ lad at bis mberitauoe ’* 

a decree wa« passed on let Ootober, 1887. declaring 
lintt ^ia) tbat until hil adoption by Ladkavahoo. Karamsey 
Madhowjiwaa not entitled to any part of the estate. KaramBey 
was then a minor and was represented m the suit by hia 
Uther Md guardian. No appeal was made against the decree, but 
ttw fluardiao and Ladkavahoo began to negotiate with each other 
' .urn of money which each ehoold receive out of the 

rMiduary estate as the price of giving and receiving the 
tagtatore tw 7 negotiatione continued until 1890, when 

and the adoption directed by the will thus became 

in Dumber. 1894. Karamsey M^howji alleging 

if oniT atuined majority on the I4th of that month, 

that be bad J judgment, but hie apphcation was rejected. 

iS'Mwob^ 1895. he obUinil a rule niei for leave to appeal againit 
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the decree of Isfc October, 1887. He submitted that the circumstances 
amounted to “ sufficient cause ” under b 5 of the Limitation Act 
(XV of 1877). and that be had not unduly delayed bis application 
after attaining full age. 

Held, that the special ciicumstaoces did amount to sufficient cause ” 
under tbe above section, and that leave to appeal should be granted. 

The guardian was desirous that the adoption ordered by the decree 
should take place, hoping that he would obtain a large sum of 
money for giving the minor in adoption. His interests were, there* 
fore, in conflict with those of the minor, and the interest of the 
latter were not sufficiently consulted in deciding whether or not to 
appeal against the decree. Kars.^NDAS NATHA y. LADKAVAHOO, 

20 B. 104 ... 628 

(4) Limitation Act {XV of 1877), sch. 11, art. 60^ Deposit — Loan . — The 

plaintiff claimed to recover from tbe defendant, who was his grand* 
father, the sum of Rs. 4,9l7, which was the amount standing to 
his credit in an account in the defendant’s books. In November, 

1869, the plaintiff being then one year old bis mother (the defend- 
ant’s daughter) paid over to the defendant the sum of Rs. 650, and 
at her request the money was credited in the books of tbe 
defendant’s firm in tbe name of her son the plaintiS. A further 
Rum was similarly paid over by her in December, 1671, and at her 
request was credited to the same account. The plaintiS alleged, and 
tbe Court found, that these sums were presents which bad been made 
to him on his birthday and other auspicious occasions. Tbe said 
sums bad been carried over from year to year in the firm’s books, 
tbe interest being added each year, but no payment bad ever been 
made to tbe plaintifi, or on bis behalf, out of the sum so standing to 
his credit. Compound interest had been allowed in tbe account, and 
on the 9th November, 1893, the amount standing to the credit of 
the plaintifi was Hs. 4,9I7. 

Tbe pltintif! contended that the money had been paid to, and 
accepted by, the defendant as a deposit to be held in trust for him. 

The defendant alleged tb^t tbe money in question bad been lent to 
him by the pUintifi’s mother, and conieoded that tbe plaintifi’s 
claim was barred by limitation. 

Heldf that tbe plaintiff’s claim was not barred. Tbe defendant stood 
in a fiduciary position to the plaintiff, and, therefore, there was a 
deposit within the meaning of art. 60 of tbe Limitation Act (XV of 
1677), and limitatioa did not commence to run until demand. 
DOBABJI J. RaNDIVA v. MANECHBRJI B. PANTHAKI, 19 B. 362 238 

(5) Limitation Act (XV of 1877), sch. II, art. 60— Deposit— ^ Loan.— 

The plaintiff claimed to recover from the defendant, who was bis 
grandfather, the sum of Rs. 4.917, which was tbe amount standing 
to bis credit in an account in tbe defendant’s books. In November, 

18C9, the plaintiff being then one year old, bis mother (the defend- 
ant’s daughter) paid over to the defendant tbe sum of Rs. 650, and 
at her request the money was credited in the books of the defendant’s 
firm in the name of her son tbe plaintiff. A further sum was simi- 
larly paid over by her in December, 1871, and at her request was 
credited to the same account. The plaintiff alleged, and the Court 
found, that these sums were presents which bad been made to him 
on his britbday and other auspicious occasions. Tbe said sums were 
carried over from year to year in the firm’s books, the interest being 
added each year, but no payment bad ever been made to iho plaintiff, 
or on his bebali, out of tbe sum so standing to bis credit. Compound 
interest had keen allowed in tbe account, and on tbe9tb November, 

1893, the amount standing to the credit of the plaintiff was Bs. 4,917. 

The plaintiff centeuded that tbe money bad been paid to, and accepted 
by, the defendant as a depo.sit lobe held in trust for him The 
defendant alleged that the money in question had been lent to him 
by the plaintiff’s mother, and contended that tbe plaintiff’s claim 
was barred by limitation. 
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Held, tba*; tlie defendant had held the money not as a loan but as a 
deposit; that art. 60 of the sch. II of the Limitation Act (XV of 
1877) applied, and that the plaintiff’s claim was not barred. 
Mdncherji BOMANJI PANTHAKI V. Dorabji JEHANQIR 
RaNDIVA, 19 B. 775 

(6) Limitation Act {XV of 1877), sch. II. arts. 96 and 120— Trust deed- 

invalid trusts— Recovery of property settled— When right to sue 
accrues— See Trust, 20 B. 5il. 

(7) Limitation Act (XV of 1877) soh. II, art. 137— Mortgage— Mortgage 

of joint property — Share of co-owner sold in execution of decree — 
Subsequent sale of the mortgaged property by all oo-owneis— Re- 
demption of mortgage— Suit for partition and redemption by 
purchaser at Court-sale— Adverse possession— See MORTGAGE 
(Redemption), 20 B. 557. 

(8) See ACT XII OP 1882 (Indian Salt), 20 B, 543. 

(9) See COMPANY, 20 B. 654. 

(10) See CONVERSION. 20 B. I8l. 

(11) See CrI&I. PRO. CODE (ACTX OF 1892), 19 B. 732. 

(12) See EXECUTION OP DECREE, 19 B. 258 ; 20 B. 176. 

(13) Bee HINDU Law (JOINT FAMILY), 20 B. 155. 

(14) Bee HINDU Law (Will), 20 B. 571. 

(15) See LIMITATION ACT (XV OP 1877), 19 B. 620,663, 809 ; 20 B. 8, 

109, 179, 383, 408. 

(16) See MUNICIPALITY, 19 B. 407. 

(17) See Pauper, 20 B. 508. 

(18) See Possession, 20 B. 270. 

(19) See Privy Council. i9 b.30i. 

(20) See Tree, 19 B. 207. 

(21) See Vendor and purchaser, 19 B. 43 

t^lraltatlon Act (XIV of 1859). 

See LIMITATION AOT (XIV OF 1877), 19 B. 809. ^ 

Uinitatlon Act (IX of 1871). 

(1) Bee LIMITATION ACT IXV OP 1877). 19 B. 809. 

(2) S. 20— See HINDU LAW (JOINT FAMILY), 20 B. 155. 

(3) Art. 132— See LIMITATION ACT (XV OF 1877). 20 B. 408. 

•limitation Act iXV of 1877). 

(1) a. 4— See Grim. PRO. CODE (ACT X OP 1882). 19 B 732, 

(2) 8. 4— See PAUPER, 20 B. 508. 

(3) 88. 6, 6. A and 14— See ClV.PRO.CODE (ACT XIV OF 1882), 20 B. 736. 

(4) 38. 5 and 12 and soh. II, art. 177— See PRIVY COUNCIL. 19 B. 301. 

(5) Ss. 5 and 14— See LIMITATION, 20 B. 104. 

(6) Sa.VandS and art. ng—Decree—Exeeution^-Joint decree-holder^ 

Minority of joint decree-holder — Application for execution aper 
attaining majority~-Civ, Pro. Code (Act XIV of 1882). s. 23 . 
Govindram and bis two minor nephewa, Shankarlal and Davlatram, 
obtained a decree on Ist December, 1886. Govindram 
execution on the 24th November. 1886, and died in May, 1887. 
Shankarlal attained majority on the 15th December, 1891, and on 
the 24th July, 1891. applied for execution, no application having 
been made eince November. 1686- 

Held, that the applioation was not barred by limitation. Under s. 231 
of the Civ. Pro. Code (Act XIV of 1882), Shankarlal was entitled 
eqaally with the other judgment creditors to apply for execution 
of the whole deoree for the benefft of all the decree-holders : and as 
he was a minor when the deoree was passed, and when the last 
applieatioo for execution was made, he was entitled to the benefit 
of s. 7 of the LimiUtien Aot (XV of 1877), and could apply for 
execution within tbreo years* of attaining majority. 8. 8 of the 
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Limitation Act (XV of 1877) applies only to those cases in which 
the act of the joint owner is, per se, a valid discharge. 8. 7 applies 
where only some of the judgment-creditors and not all. are affected 
by a legal disability. GOVINDRAM v. TaTIA. 20 B. 383 ... 818^ 

(7) Ss. 7 and 17 — Jurisdiction — Partnership — Death of partner — Subse- 

quent recovery of asset by surviving partner — Suit by administrator 
of deceased partner against surviving partner for recovered assets — 

Suit for partnership account — See PARTNERSHIP, 20 B. 15. 

(8) 8. 10 — Whether applies to suit to invalidate the trust — Suit to follow 

trust property—See TRUST. 20 B. 511. 

(9) S. 14 — Hundi — Bill of exchange —Hundi payable at fixed date — Dis- 

honour by Don-aooeptance — Cause of action — Jurisdiction — See 
Hundi, 20 B. 133. 

(10) S. 18. not applicable to criminal proceedings ^Criminal procedure— 

Salt Act XII of 1882 — Limitation prescribed for charging with 
offence— Fraud in concealing date of offence— See ACT XII OP 1882 
(INDIAN SALT), 20 B. 543. 

(11) B. 19— See Hindu Law (Joint family), 20 B. 155. 

(12) S. 19— Acknowledgment — Minor— Guardian and ward — Powers of 

guardian “Guardian not competent to bind his ward by personal 
covenants— Act XX of 1864, ss. 18 and 29— Guardian’s authority 
to contract debts for tbe marriage of his ward without the sauo- 
tioD of tbe Court — Debts contracted for pilgrimage expenses not 
binding on minor — Guardian’s power to acknowledge debts — See 
Minor, 20 B. 6i. 

(13) S- ^0— Interest — Payment of interest as such— Mortgage^ Payment 

of rents to mortgagee in lieu of interest on debt — Mortgage-deed not 
registered— Deed ?tot admissible to prove rents paid as interest — 
Evidence — Practice — Registration Act {III of 1877), ss. Sand 17. — 

By a bond dated 15th July. 1672, A assigned to B tbe " vahivat of 
assessment ” of certain lands belonging to him as security for a 
loan of Rs. 10,000. The bond provided that B should receive the 
assessment, and after making certain payments should retain the 
balance in lieu of interest until the principal debt should be repaid. 

The bond was not registered. The assessment was duly received 
by B until April, 1887. In February, 1890, B filed this suit to 
recover the principal sum from A personally, relinquishing his 
claim against tbe land, as the bond was not registered. A pleaded 
limitation. B contended that the receipt of the assessment in lieu 
of interest was a payment of “ interest as euoh ” within tbe mean- 
ing of s 20 of the Limitation Act XV of 1877 and that the last of 
such payments having been made within three years before suit 
bis claim was not barred. 

Held, that the suit was barred by limitation. The assignment of the 
vahavit of assessment '* contained in tbe bond was an assignment 
of a benefit arising out of immoveable property within the meaning 
of ss. 17 and 3 of the Registration Act (III of 1877) or else a mort- 
gaga ; and in either case the bond could not be admitted in evidence, 
as it was not registered. But it was only by reading tbe terms of 
the bond that the Court could gather that the assessment was to 
be received in lieu of interest. This would be to admit indirectly 
the provisions of the bond in evidence. Apart from tbe bond there 
was no evidence that the plaintiff (B) had been paid “ interest as 
such ’’ within three years of tbe filing of the suit by the duly 
authorized agents of the defendants, and the claim was, therefore, 
barred. VENKAJI BABAJI NAIK v. SHIDRAMAPA BALAPA DeSAI, 

19 B. 663 44, 

(14) 8cb. II, art. 30— Railway Company— Indian Railways Act <IV of 

1879), 8. 11— Lobs of goods — Liability of company— Declaration of 
value and nature of goods and payment of increased charge — See 
Railway Company, 19 B. 165. 

(15) Art. 47— See POSSESSION, 20 B. 270. 

(16) Art. 60— See LIMITATION, 19 B. 352, 775. 
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(17) Art. 15— Instalments — Payment of debt by instalments — Right to sue 
for whole debt on default of -payment of any instalment — Default in 
payment — Waiver of right to sue— Proof of waiver— Nature of -proof. 
—On Idth August. 1891, the defendant ezeoutod a dcoumeut admit- 
ting that be was indebted to the plaintiffs in the sum of Rs. 2,125 
and agreeing to pay the amount in seven instalments, the first 
(Rs. 401) to be paid in August, l89l, the second on the 2dt.h April, 
1892, and the remainder ac intervalsof six months. The document 
contained the following clause : — " If any of the instalments is not 
duly paid, 1 am to pay the whole amount with interest at eight 
annas per cent, pec aDouzn.” The defendant failed to pay the first 
instalment, which the plaintiffs admitted was now barred, but on 
the iblh June, 1895, the plaintiffs filed this suit to recover the 
remainder of the debt and interest. The defendant pleaded that 
under the above oiauae the whole sum became due on tbe failure to 
pay tbe first instalment ; thac the right to sue which then accrued 
was never waived, and that tbe suit was now barred by limitation. 

Beld. that tbe plaintiffs having failed to prove waiver of the right of 
suit which accrued to them in August* 1891, the suit was barred by 
limitation. 


Tbe waiver contemplated by art. 75 of scb. II of tbe Limitation Aot 
(XV of 1977) must be either an agreement between the parties* or 
such conduct as will itself afford clear evidence of a legal waiver. 
KANKUCHANDSHIVCBANDv. RUSTOMJI HORMUSJI, 20 B. 109 ... 


(18) Arts. 91 and 96— See Hindu Law (Paetition), 19 B. 593, 

(19) Art. 113— See DECREE, 19 B. 516. 

(20) Art. 115 — Agreement— Construction.— The plaintiffs were husband 

and wife, and they were married on the 14th March, 1888. On the 
day of their marriage tbe defendant, who was the father of tbe first 
plaintiff, gave him a note addressed to bis (the defendant’s) firm as 

follows 

“Do you be pleased to pay Rs. 7,000, namely, seven thousand, for 
ornaments in respeot thereof, together with iotcrost thereon at the 
rate of Rs. 4. namely four, per one centum per one annum, within 
a period of 3, namely three years from this day.” 

The plaintiff took this note to the defendant’s firm, and in return 
received the following document addressed to himself 


“You sent one ‘ohithi’ (note) for Rs. 7,000. namely, seven thousand, 
on me. The sum which your father Bet Manoherji Bomanji 
Panthaki caused to be paid to you in respect of the ornaments 

appertaining to your marriage has been credited to your account, 

bearing interest at 4, namely four, percent. For the same this 
’ receipt ’ has been given in writiog. 

No money was actually paid by the defendant to the plaintiffa, and 
none was lodged with the defendant’s firm by the plaintiffs, but 
subsequently to the above transaction an account was kept iQ tbo 
defendant’s books, in which the first plaintiff was duly credited 
with interest every year. In March. 1894. the plaintiff demanded 
from tbe defendant the amount standing to his credit on this 
account. The defendant pleaded limitation. 


TtAld that the purpose for which tbe money was to be paid, tiis,, tbe 
purobase of ornamsnts for the wife, indicated that it was tbe 
intention of the parties that payment should not be made until the 
plaintiffa were prepared to purchase ornaments and that until then 
the money should remain with the defendant’s firm. Tbe intention 
was that the money should not be paid until the plaintiffa required 
it for the purpose for which it was destined, aod demanded it. The 
contract was not broken until tbe plaintiffs demanded tbe money, 
which they did in Maroh, 1094. Article 116 of soh. II of tbe 
Limitation Aot (XV of 1877) applied to the case, and the suit was not 
barred MANOHBBJI BOMANJl NUBSBBWANJI MANOHBBJI, 

90 B. 8 
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Limitation Act (XV of 1877)— (Confiwu^d). 

(21) ^r^s. 132 a?if£ 147 — Boni^^Mortgage— Security 'pledqe g9.\i^xi) 

— Hypcthccalion — Charge — Simple morigatje without possession — 
Limiialion. — Where a bond given for a loan contained the follow- 
ing condition as to security and repayment of the money : — 

“ The security pledge {taran gnhan) for this is our own property, 
Survey Nos. 170 and 778 in the village Ped, on all the land of 
which two numbers do you take satisfaction for the said money ; 
and if it should be insufficient, I will personally make satisfaction.'^ 

Held, that the transaotion was a mortgage governed by art. 147» 
sch. II of the Limitation Act (XV of 1877). and not a charge govern- 
ed by art. 132. Datto DudheshvaR v. VlTHU, 20 B. 408 (F. B.) 

(22) Art. 134 — Mortgage — Decree obtained by mortgagee for possessio^i until 

payment of mortgage debt — Possession taken by mortgagee under 
decree — Continuance after decree of relation of mortgagor and mort- 
gagec —Sale by mortgagee — Vetidor and purchaser — Subsequent suit 
for ledempiion ty mortgagor against mortgagee and his vendee — 
Plea by vendee of ptirchase for value without wonce— Bona fidea, 
meaning of — Purchaser, meaning of, in art. 134. — A decree on a 
mortgage having directed the mortgagor to give possession to the 
mortgHgec until the payment of the mortgage debt and costs found 
due, ibe mortgagee entered intn posse<sioa and subsequently sold 
the property to a third party. More than twelve years after the 
sale, the mortgagor brought a redemption suit both as against the 
mortgagee and the purchaser. 

Held that the suit (as against the purobaser) was barred under art. 
134, sch. 11 of the Limitation Act (XV of 1877), and that notwith- 
standing the decree for possession, the relationship of mortgagor 
and mortgagee continued, whether under the original mortgage or 
the decree. 

Absence of hona /ides as distinguished from actual knowledge of the 
vendor’s title does not prevent the purchaser from claiming the 
benefit of art. 134. sch. II of the Limitation Aot (XV of 1877). In 
order to give the purchaser the benefit of art. 134. the purchase 
need not be bona fide in the sense of being without “ coostruotive 
notice” of the restricted nature of the vendor's title, but the term 
“purchaser ” in that article is meant a person who purchases that 
which is de facto a mortgage upon the representation made to him 
and IQ the belief that it is an absolute title. PaNDU v. Vithu 19 
B. 140 

(23) Art. 137— Bee MORTGAGE (REDEMPTION), 20 B. 657. 

(24) Arts. 140, 141 and 144 — Alienation by a Hindu widow-^Subsequent 

adoption by widow— Suit by the adopted son to recover possession— 
Adverse possession— Adoption— Bights of adopted son. — The child- 
less widow of a separated Hindu being in possession of his property 
as his heir, alienated it in the year 1868. Twenty years afterwards 
(13th May, 1888) she adopted a son, who in 1890 brought the 
present suit to recover the alienated property. 

Held, that the suit was not barred by limitation* 

Per Farran, J.— Whether art. 140 or art. 144 of 8ch. 11 of the 
Limitation Act fXV of 1877) applied to the case, the suit was not 
barred ; for if it fell under art, 140. the possession of the defendants 
adverse to the widow could not afiect the plaintifi’s rights, and if 
it fell, as it seemed to do, under art. 144. the possession of the de- 
fendants did not become adverse to the plaintifi until he became 
entitled to possession of the property upon his adoption. 

Per Candy, J .—The suit was governed by art. 144, under which the 
period of limitation began to run from the time when the posses- 
sion of the defendants became adverse to the plaintifi on his adop- 
tion in 1883. Assuming that the possession of the defendants was 
adverse to the widow, that fact did not affect the plaintiff, who did 
not derive his right to sue from or through her. MOBO NARAYAN 
JOSHI V. BALAJI RAGHUNATH, 19 B. 809 
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Umitation Act {XV of \^1 7)— {Continued), 

{25> Art. m^Beversioner— Widow— Suit by reversioner for possession— 
Death of the widow— Accrual of right to sue—Unsu^essful applica- 
tionin execution proceedings agatnst widow -Civ. Pro. Code Vfict 

XIV oMSSa), 8 . 283.— Under arc. 141. sch. 11 of the Limitation 
Act (XV of 1877) a reversioner’s right to sue accrues on the aeatn 
of the widow. The fact that the reversioner has made an unsuc- 
cessful application for possession in execution 

the widow, and has not sued under s. 283 of the Civ. Pro. Code 
(Act XIV of 18821. does nob debar him from filing a regular suit. 

TaI V. LADU. 20 B. 801 

(26) Art. 144 — See VENDOR AND PURCHASER. 19 B. 43. 

(27) Art. 144 — See WILL. 19 B. 820. 

IQft) Art Ui-Adversepossession—Smbolical possession— EfTect of syrn- 

® holl^lpotsessionagainstthirdi>arties--Auclt<»i 

to tack on his oton possession to that of ludgment-deblor. ^ ® P 
party in dispute belonged to one Dhondi. He sold it to Arjun on 
25th April. 1873. but dii not put the vendee into possossiou. On 
18th April, 1883, Arjuo sold the property to the pUmUQ. 

On 4th June 1883. m execution of a mooey-dccfeo against ^ 

^ DtonetLy was put up to sale as his and was 

Lt^wbo were put inio possession by the Court on 26bh March. 885. 

Hn 9ftth March 1885, tbe pUiDtiff sued Arjao aad Obondi b wile 

^mbondi being then in prison) to recover possession of the property. 
(Uhonai oeuig in pveoacion of which he obtained symbolical 


Pass 


(29) 


^DOIli VIA??/ , • i 

.1 . irn s-A—Paumr^Application for leave to appeal %n 
Arts. liO, 1'® fll.d a suit for 

pauperis - PracMM ^roce On tbe l7ih March, 

pUinf/r rdo Hi.h Court ou u Court- 

fee stamp of Ra. 10. memorandum 

°"of'a^pea?rs "nafffioient^ sLmped being chargeable with an ad- 

stamp on the value of plaintiffs share. 

-> irth Pabruary 1892, plaintiffs applied for leave to appeal m forma 
On 16th cation was granted ex-parte. 

AtCTearioR of tbe appeal, however, the respondeut coateeded that 

the pauper to appeal in torm% pauperis having 

Held, that ibe application for I allowed by art. l70 of the 

been presented beyond the J ^ ^ limitation. The pauper 

Limitation Act of 187^1 the 

appeal could Dot^ h^ .^^^^ present case. MahadEV 

^KSHMA^BaLVANT, 19 B, 48 

/om Ayta 178 179— See EXECUTION OF UEORBB, 20 B. 176. 

(30) Arts. I Aa,»rnf» SucoessioD Certificate Act (VII 

(31) Alt. ’79 ol. tot execution by legal representative of 

of l889)i 8« ^ . MrtiAratd — Necessity of oertifioats— ‘See 

^”o°S98los CBkT.°F;o*™ act .VII OF 1889), 20 B, 76, _ 

.(82) Art. cl. 4— l^‘^o*^Ap^i^twn for execut^n.— 
thf sum o? Bb Lsfo *w«a/d to A should be recovered with 
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Limitation Act (XV of \^77)^{Concluded). 

interest by attachment of the mortgaged property and not by sale, 
execept in case of its being held that the property was not liable 
to attachment. 


On 12th October, 1874, A applied for execution of the decree, and 
thereupon the mortgaged property was attached and placed under 
the maDagement of the Collector, who paid the proceeds from time 
to time into Court till 1891. The Court paid the proceeds to A on 
25th February, 1876. 5th February. 1877, and 7th October, 1877. 

In 1878, A being dead, his son C applied to the Court to be made a 

party to tbe record and to be allowed to continue the execution 
proceedings. 


In 1880, C applied to the Court under s. 248 of the Code of Civil 
Procedure (Act XIV of 1882) to issue notice to D, as B’s heir and 
legal representative, to show cause why the decree should not be 
executed against him. D did not appear, and an ex-vettie order 
was passed for execution to proceed as against him. 

The Collector continued in management till 5th February, 1892, 
when the application {darTchast) of 1874 was withdrawn and afresh 
application was made by 0 on I2th June, 1892. 

D resisted on the ground that the application was time-barred under 
art, 179 of the Limitation Act (XV of 1877). 

Held, that the application of 1692 was not barred by limitation, as 
the execution proceedings under the first darkliasi of 1874 were 
continuously going on during the whole period that the Collector’s 
management lasted under the orders of the Court, and as each 
year’s payment received by the decree-holder was but a partial step 
ID aid of execution of the decree. ^ 


Held, further, that the applications made by C in 1878 and 1880 
were also “ steps in aid of execution” within the meaning of art. 
179, cl. 4 of the Limitation Act {XV of 1877). KESHAVLAL 
BECHAR V. PITAMBERDAS TRIBHUVANDAS, 19 B. 261 


(33) Art 119, cl. 4 — “ Sfep.tn aid o1 execution'*— Payment of deficient 
Court'fee—^Execution of decree— Limitotion,— An application for 
execution of a decree was presented on 17th July. 1890. A notice 
under s. 248 of the Code of Civil Procedure (Act XIV of 1882) was 
issued on I8th July, 1890. The process fee for service of the notice 
being deficient, the decree-holder paid the deficiency on 29th August 
1890. On the 22nd August, 1893, the decree. bolder presented a fresh 
application for execution. 

Held, that the second application for execution was time-barred. The 

^ ^ ^ 4 % ft Was not ** a step in aid of execu* 

tion of a decree within the meaning of cl. 4, art. 179 of sch. II 

of the Limitation Act (XV of 1877). DWarkaNATH APPAJI v. 
ANANDRAO RAMCHANDRA, 20 B. J79 

LIngayets. 

See HINDU Law (ADOPTION), 19 B. 428. 

Liquidators. 


Inquiry into conduct of liquidators —Practice— Procedure-Company— 
Voluntary winding up — Indian Companies Act (VI of 1882) a 214 
—See COMPANY, 19 B. 88. ' 


Loan. 


PACffi 


177 


678 


See Limitation, 19 B. 352, 776. 

Local Allegiance. 

See Zanzibar, 19 B. 741. 


Local Usage. 

Hundi— Huudi drawn by a manager of Hindu family—Liability— Notice 

drawer necessary— Negotiable Instruments Act 
(XXVI of 1881). 88. 30, 93 and 106— See NEGOTIABLE lNSTBD> 
MENTS ACT tXXViOP 1881), 20 B. 488. i«bTRU 
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Sea Railway Company, 19 B. 165. 

a 

luaacy. 

4c< XXXV 0 / 1858, ss. 15, 16. 17, 16 ani 20— Hindu lunatic^Ouardian^ 
Manager— Joint member of the lunatic’s family, appointed manager 
of the lunatic’s estate, not bound to render account— Manager charged 
with mismanagement is entitled to have particulars of the charges made 
against him— Order or certificate of appointment.— The manager of 
a Hindu lunatic’s estate appointed under Act XXXV of 1858, 

is in possession with others of joint family property, is nob, in hia 
capaoity of manager of the lunatio’s estate, bound by the provisions 
of 8 . 15 of the Act to exhibit an inventory and aoooant of the family 
property. The lunatio is possessed of no property for which the 
manager is liable to account. It does not make any differenoe if the 
manager is himself a joint owner or not. The Act provides no 
machinery, nor does it confer any power upon the Court, to deal 
with the joint family property or interfere in the aSairs of a joint 

family. 

If a manager is charged with mismanagement he is entitled to some 

particulars of the charges made against him. 

To all oa«es of luaacy in which a guardian or a manager of the luna- 

tic’s estate U appointed by the Court under *'=‘’ ‘‘ 

to issue a formal order or oertiQcate of appointment. TRIMBAKLAD 

GOVANDA 8 V. HIBALAL, 20 B. 659 
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l,unatic. 


/ii Tt^iMtion^Strikinn oat lunatic plaintiff’s name— Restoration of name 
( 1 ) adjudged to of unsound mind under Act 

xixV of Praciie-Procedure.^^ plaint as originally 

Sd oopcained the name ol K.rparam 

M first DiaiQtifi and of bis wife Nathi as his guardian and 
When the plaint was actually filed, Kirparams 

t“arn r ^pfatt^^ rm^^w.^nct 

‘'f s^^rr'oo'n*;: Scri^K^ 

?Llt'tSe Z Z ttoe"a'rred at fbe date o. that order. On eeoond 

STrS..".’"':! »i... - a. .. 

the 'suit, which was, therefore, not barred. 

yi wi^fltber a Dorson of unsound mind, bat not adjudged to he 

gttrsre-Wbether a person j 

JUMBKBaM MODU V. MODIA DAYABH 

JUMEKBAM. 19 B. 136 

A.i wxvof 1850. « U— Afanupsr appostifed under 
<3) of joint family -Alienation by manager. 

teenager 0 . ‘^“^““i^f^^^r'.nn.tio hn.b.nd and ntinor .one 

A Hindn matned «»“?“ ‘‘*"^1 ,„„„io’e eetate andot Aot XXXV of 
W». appointed gaardwn of mortgNiad 

irfarS; "op^ “y wiK the litno.ion of the Court. « .e,ui«4 

by s. 14 of the Act. ^ luoatio'a interest 

mid, t^t *^^*hS*M rsMrdalbe interest of the minots, whioljwM 

Saline of the mortgagee, the prwity being 
SfieilaSe were binding if ixi*de for purpose. 

mahajS^a »ai^ »o snio 
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Mabomedad Law. PAW 

1. — ALIENATION, 

2. — Caste. 

3. — Custom. 

4. — Debts. 

6. “Guardianship. 

6 — Inheritance. 

7. — Minority. 

8. ~succession. 

9. — Widow. 

10.— Will. 

1 —Alienation. 

See Minor. 20 B. 338. 

2. — Caste. 

See CASTE Question. 20 B. 190. 

— 3.— Custom. 

Seo Conversion, 20 B. 53. 181. 

4 . — Debts. 

Ujtie;/ due by a deceased Mahomedan — Suit by a creditor against only one 
of the heirsof the deceased— Practice — Procedure.— A euii. for money 
due by a deceased Mahomedan liesagaiosK one of his heirs in respect 
of bis share in the property left by the deceased, though it may not 
biod the share of another heir. 

Whether, there having beeo no divisinn of the estate, the share 
of the heir sued is liable for the whole debt of the deceased. AMBA- 
SHANKAU HABPRASAD V. SayaD ALI RASUL, 19 B, 273 ... 185 

5.— Quardianship. 

Bee Mahomedan Law (Minority), 20 B. 199. 

6. Inheritance. 

See Conversion. 20 B. 53, 181. 

7.— Minority. 

(1) Guardian — Mother of minor — Power to sell properly of minor — Maho- 

medan la%v—AccoTd\ng to TSlihomed^nHw a mother, not being the 
legal guardian of her minor child, cannot do any act relating to the 
property of the minor so as to bind him. Baba v. BHIVAPPA, 

20 B- 199. ,,, 002- 

(2) Minors ■ Mortgage by widow— Widow— Right to mortgage shares of 

minors,— la 1884 one Ismail Ebrahim, a Mahomedan, died intestate, 
leaving a widow, two sons and two daughters. At the time of his 
death he was the owner of a certain house in Bombay. After bis death 
his widow and his eldest son Ebrahim (without the consent of the 
other children who were minors) mortgaged the said bouse to the 
defendant. In 1894 a younger son and one of the daughters of 
Ismail filed this suit, praying that their shares in the house might 
bo ascertained and declared; that the house should be sold, and 
their shares in the proceeds handed over to them. The defendant 
pleaded that the plaintiff’s mother and adult brother Ebrahim had 
mortgaged the house to him in 1891 as a security for a loan of 
Rs. 3,500 which they wanted to pay off debts incurred in rebuilding 
the house and to defray the marriage expenses of the said Ebrahim, 

Ho contended that the mortgage was binding on the plaintiffs, hav- 
ing been made for the benefit of tbe family, and that, if not the 
plaintiffs were bound to pay him the money due to him before 
claiming any share in the house. 

ITfild, that the plaintiffs were entitled to their shares in the said house 
free and discharged of the mortgage executed to the defendant. 

The Mahomedan law makes no provision with regard to mortgages as 
such teansaotions are, strictly speaking, unlawful, as they involve 
the payment of interests. As, however, mortgages do now exist 
among Mahomedans, they must b© governed by the rules applicable 
io sales. To authorize a sale by the guardian of a Mahomedan 
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Mfthomedan Law— 7.~Minor]ty — {Oonclud$d) . 

mmor, there must be an absolute necessity for the sale, or else it 
must be for tbe benefit of the minor. The money raised by the 
mortgage in question was not raised for any purpose specially 
authorised by Mabomedan law and the purpose for which it was 
raised wae not for the benefit of tbe minor. Consequently, the 
widow had no authority to mortgage their shares. HUBBAI v. 
HlRAJt BYRAMJI SHaNJA, 20 B. 116 

(3) See Minor, 20 B. 338. 

8. — 5ucce5sion. 

See Conversion, 20 B. 53, I8i. 

9.— Widow. 

(U Sea MahOMBDAN LAW (MINORITY). 20 B. 116. 

(2) See MINOR, 20 B. 338. 

10.-- Will. 

See RECEIVER. 19 B. $3. 

Malice. 

See Defamation, 19 B. 7i7. 

Malicious Prosecution. 

(1) Defamation— Suit for malicious prosecution — Evidence— Burden of 
proof — Want of reasonable and probable cause — Malice — Informa- 
tion given to police— Privilege— Penal Code (XLV of 1860), ss. 182, 
211, 499— See Defamation, 19 B. 717. 

<2) Procuring wrongful execution of a warrant of arrest — Reasonable and 
probable The pUintiff sued the Municipal Commissioner of 

Bombay for damages, alleging that the Commissioner bad malici- 
ously aod without reasonable and probable cause procured a warrant 
to be issued against him on 24th March, 1893, and subsequently 
procured that warrant to be executed at a time when its force was 
spent, and under circumstances when it ought not to have been 
executed. Prom the evidence it appeared that on the 2J8t Decem- 
ber 1891 a notice was served on tbe plaintifi under e. 232 .of the 
City of Bombay Municipal Act (HI of 1888) requiring him to do 
certain drainage work upon premises belonging to him. Tbo work 

not having been done, a summons was issued against him on the 

lltb February, 1892, requiring him to appear before the Presidency 
Magistrate to answer a charge of not having complied with the 
above notice. The summons was returnable on the 26th February, 
1892 and on that day the plaintifi appeared, but the hearing was 
postponed until tbe 24th March, 1892. On the 97 th February, 1892, 
the plaintifi wrote to the defendant objecting to the nature of the 
work be was required to do. aod adding “ after this expl.vnattoo, I 
will leave the matter in the bands of the Drainage Department to 
do tbo work, and will pay the expenses ” In reply to this letter the 
Executive Engineer oo the 2Ut March informed tbe plaiDtiQ that 
he must appear in Court oo tbe 21th March, and also requested him 
to “ take the work in band at once aod complete it wilhm the tune 
now allowed.” On the 22od March, 1892, tbe plaintifi replied by 
letter stating that he did not understand the work, and asking the 
Municipality to get it done, he ofiaring to pay the expense, ine 
letter ended as follows:— I do not see any reason now to attend m 
Police Court on 24th iostant, as I am ready and do the 

work.** The plaintifi did ml attend the Court on the 21 ih March. 
On that same day (24th) a letter signed by the Mun’cipal 
siooer was delivered to the plaintiff, dated the 23cd March, mform- 
iog him that a “fresh summons ” had been issued against him lot 
not complying with tbe requirements of the notice served on him. 
The Courts held that the non-appearance of the plaintiff on the 
24th March wae not caused by the receipt of this letter. On the 
34kh idem. In oonsequeoce of the non appearsnoo of the plaintiff in 
obedience to the summons, a warrant of arrest was issued 
him. The date originally Inserted in the warrant for the plaintiff e 
appearance before tbe^ Magistrate was the 7th April, but this date 
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Malicious 9rosQCiii\ov\--'[Continued). 

was subsequently altered to the 2Qd Jane. There was uo evidence as 
to how or by whom this alteration was made. TbeplaintifE having 
heard on the 25th Maroh of the issue of the warrant appeared next 
day (the 26tb) before the Magistrate and surrendered, showing to 
the Magistrate the defendant’s letter of the 23rd March and explain* 
ing why be had not attended on the 24th. A note was made of his 
surrender and he was told by the Magistrate to appear on the 7th 
April. The plaintiff, however, did not get the warrant cancelled. 
He stated that at the office of the Presidency Magistrate’s Court 
he was informed that the warrant was with the Municipality, 
and that he then went away and did nothing more. On the 
7th April, the Municipal Engineer went to the plaintiS's premises 
and pointed out the work that was to be done. He (the plaintifi 
alleged) told the plaintiff that he need not attend the Police 
Court that day, as he would get the hearing of the summons 
postponed for a fortnight. The plaintifi then instructed a plum- 
ber to do the requisite work, which was completed (as plaint* 
iS alleged) on the 26th April and was passed and approved by the 
Municipal Authorities. The plaintifi swore that be attended the 
Police Court on the 2l3t April, but apparently did not bring his 
appearance to the notice of the Magistrate, as the Municipal officers 
had left the Court before be arrived. He further stated that be 
attended again on the 28th April, but was told by a Municipal 
Inspector that be might go away, as the work was done. Another 
hearing was apparently fixed on the 19bh May, but the case was 
again adjourned to the 2nd June. On the 31st May. the plaintifi 
was arrested in execution of the warrant of the 24th March. The evi- 
dence was that on that morning, at 8 o’clock, a Municipal Inspector 
(Hormasji Cursetji) who was not called as a witness at the hearing, 
accompanied by a police sepoy, went to the plaintifi’s house and 
pointed out the plaintifi to the sepoy, who arrested him and took 
him in custody to the police station and subsequently before the 
Magistrate. He was released on depositing Rs. 25 as security for 
appearing when required. On the I6th June, the plaintifi again 
appeared in the Police Court when the summons was withdrawn. 
The plaintifi claimed Rs. 10,000 as damages for malicious prosecu- 
tion, wrongful arrest and detention in custody and false imprison- 
ment. 

The defendant denied that he had applied for or obtained the warrant 
for the plaintifi’s arrest, or that he or bis servants had anything 
to do with the arrest or was responsible for it, save that a Sub- 
inspector who knew nothing of the warrant bad pointed out the 
plaintifi to a police officer at the laltei’s request. He further 
denied that the proceedings were malicious and without reasonable 
and probable cause. The lower Court (Starling, J.) held that the 
defendant was liable for the wrongful execution of the warrant 
against the plaintifi and awarded the latter Rs, 500. Oa appeal, 

Held, affirming the decree of the lower Court, that the defendant was 
liable. On the 28tb April at any rate, the warrant in question was 
a spent warrant and could not be properly executed, a^ it was, on 
the Slst May, As the warrant was issued by the Magistrate of his own 
accord, the defendant could not be liable for its execution (as shown 
by the case of We&t v. Smallwood (3 M. and W. 418) unless he or his 
subordinates took an aotive part in executing it. The mere circum- 
stance that the plaintifi was pointed out to the police officer who 
executed the warrant by a Municipal Inspector might not of itself 
amount to taking an aotive part. But there were special circum- 
stances which should be taken into consideration in conjunction 
with it. The length of time which elapsed before the warrant was 
executed, and the alteration of the date in the direotion contained 
in the warrant as to taking bail, not explained in any way and 
which could not have been made by the police, pointed to the 
warrant having been, if not in the actual keeping of the Municipal 
authorities at any rate under their control, and to the police 
having been set in motion by them. Under these ciroumstanoes, 
it was inoumbent on the defendant to give rebutting evidence, and 

im 
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^fAUclous Prosecution— (Condw(2ed). PAGE 

more especially to call the Muoicipal lospectot to explain the 
oircamstanoQS under whiob he pointed out the plamtifi to the 
police officer who executed the warrant. AOWORTH v. 8HAVAK- 
SHA DhuNJIBHAI, 19 B. 495 — 


Mamlatdar. 

(1) Msmlatdars’ Act (III of 1876) — JurisdictioD of Mamlatdar — Civ. Pro. 

Code (Act XrV of 1882), ss. 263 and 332 — Execution— Decree- 
Decree for possession — Execution of decree — Dispossession of a third 
person not a party in execution — Possessory suit by third person 
against decree-holder— Cause of action— See EXECUTION OF 
Decree, 20 B, 351. 

(2) Mamlatdars' Act {Bom. Act III of 1616 )-‘Jurisdiclion of Mamlatdar^ 

Irregulir decree of Mamlatdar made by consent of parties^oub^- 
quent refusal by Mamlatdar to order execution of decree— ■ExCraorai- 
nary juriidtcitun of High Court — Questions of fact— Practice- 
Procedure . — The applicant brought two possessory suits against the 
opponent in the Mamlatdars* Court for the recovery of certain pieces 
of land. By consent, decrees were passed in these suits, that unless 
the opponent paid a certain sum of money to the applicant within 
two monihe. the latter should get possession. After the expiration 
of two months the applioant, alleging that the money bad not been 
paid as agreed, applied for execution of the decrees. The Mamlat- 
dar found that the money had been tendered to the applicant, but 
bad been wionglully refused by him. He ordered execution to iMue 
as to costs, but declined to make any order as to possession, ine 
applicant thereupon applied to the High Court in its ®*^*°*^'°*Y 
jurisdiction and alleged that the money bad not been duly tendered. 

Held, that the decrees were such as the Mamlatdar could not legally 

make under the provisions of the Mamlatdare’ Act (Bom. Act ui 

of 1876), and the consent of parties could not give him power to do 


80 . 


Held, also, that the High Court would not go into 

the due tender of the money. It was not open to the High ooutr, 
in the exercise of its extraordinary jurisdiction, to go into tnis 
question of fact, nor would it be proper to further the 
an irregular decree, especially as the applicant bad a clear y 

by suit. BambaO v. BABAJI, 20 B. 630 

(3) Mamlatdars^ Act (Bom. ActUl of 1876;, s. Yi-Becree Pf 
' iatdar— Execution— Execution of Mamlatdar's decree by 

under direclione of CoUeetor.-A. M.mUtdar ‘i! 

direction of the OoUeotor executed a decree passed by himself direct 

iog the removal of a dam. 

Held, that though it might be improper for OoUeotor to issue such 

adireoiioD, whiob legally could only la.ue “Xd* 

the High Court would not set aside the execution , 

a 17 of the Mamlatdars- Act (III of 1876) is 
leaves to the Mamlatdar no discretion as to the ^ j to 

decree. The Act does not purport to . nnt eover^^^^^ 

a?io execution of decrees by the ordinary 

provided the procedure followed gives efiect in the end to the inten 
tion of s. 17, the Court will not interfere. 

Held, also, that under s. 17 of the MamUtdare’ ® axeou- 

Mamlatdar was not precluded from wetrfrom 

tion of a decree in a case in which the ^^****- ^* j* BAEBMA 
interest or other cause unlikely to give proper effect to it. «AEH»a 

V. TULAJI, 19 B. 676 ''I 

<4) 8m act hi op 1876 (BOMBAY MAMLATDAB8’ COURTS), 9 . 

30 B. 360, 491. 

(6) Bm JUDOB. 19 B. 608. 

(6) Beib I^DLOBD AND TBNANT, 19 B. 188. 

<7) 8m F088BB8I0N, 30 B. 370. 

(Q ftkl SUOOBSBION AOT (Z OP 1868)i 19 B» 838. 
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Maaager. 

(1) Hindu law — Joint family — Manager of joint family — Power of manager 

to revive a time-barred debt— Limitation —See Hindu LAW (JOINT 
Family), 20 B. 165. 

(2) See Christian. 19 B. 630. 

(3) See HINDU LAW (JOINT FAMILY), 19 B, 532. 

(4) See Hindu L.aw (Religious Endow'ments), 19 B. 271. 

(6) See Lunacy. 20 B. 659. 

(6) See Lunatic, 20 B. 150. 

Marriage. 

See Divorce, 20 B. 362. 

Maxim. 

Respondeat superior — See PENAL CODE (ACT XLV OP 1860), 20 B. 394. 

Mesne Profits. 

See Hindu Law (Joint Family), 19 B. 532. 

Minor. 

(1) Contract by a minor — Liability of minor — Contract Act (IX of 1872). 

AS, ll, 123— Piincipal and surety —Surety of a minor— Liability — 
Domicile— Widow’s domicile — Capacity to contract — Law — Law of 
domicile regulates capaoity to contract — See DOMICILE, 19 B. 697. 

(2) Guardian — Act XX of 1864, s. 2— Decree to bind minors — Debts con- 

tracted for tmmoral and improper purposes — Burden of proof not 
shifted bff proof of immoral habits . — In execution of a decree against 
tbe estate of Vishnu Bbikaji his estate was sold and it ultimately 
came into the bands of the plaintiff as purchaser, who sued for parti* 
tion. It was contended that two of the defendants, parties to the 
suit in which the decree was passed, being then minors were not pro- 
perly represented by their mother. Gangabai, also a party defend- 
ant to the suit, she not having obtained a certidcate of administra- 
tion under Act XX of 1864, and that the decree did not, therefore, 
bind them, and also that the decree was in respect of debts contract- 
ed by Visbnu Bhikaji fur immoral and improper purposes. 

Fields that s. 2 of Aot XX of 1864 did not apply, as though Gangabai 
bad not obtained a certificate she did not olaim charge of the 
estate. 

Held, also, that an issue having been raised and determined in the suit 
in which the decree was passed that Gangabai did represent the 
minors as guardian for the suit, and as the decree expressly named 
them as sued by Gangabai, their guardian, the minors were expressly 
made parties and were properly represented by Gangabai. 

Held, also, that proof of immoral habits in the debtor did not throw 
the onus on tu the plaiotifi and oblige him to prove that the debt 
was not incurred for an immoral or illegal purpose. VasUDBV v. 
KBISHNAJI. 20 B. 534 

(3) Guardian and minor— Decree against minor — Neglect of guardian to 

appeal — Leave to appeal granted to minor after attaining majority 
— Pcaobice — Procedure — Limitation — Limitation Aot (XV of 1877), 
8S. 5 and 14— See LIMITATION, 20 B. 104. 

(4) Guardian and ward — Power of Court to appoint guardian of person 

and estate of a minor — Power of guardian to sell minor’s property — 

See Guardian and Ward, 19 B. 96. 

(5) Guardian and ward — Powers of guardian — Guardian not competent to 

bind his w^rd by personal covenants— Act XX of 1864, ss. 18 and 29 
— Guardian's authority to contract debts for the marriage of Ais 
ward without the sanction of the Court — Debts contracted -for pilgri- 
mage expenses not binding on minor — Guardian's power iolacknow- 
ledge debts — Limitation Act (XV of 1877), s. 19 — Acknowledgment.— 
A minor cannot be bound personally by oontraots entered into by 
a guardiau wbioh do not purport to charge his estate. 

Act XX of 1864 gives no power to a guardian or administrator to 
bind bis ward by personal covenants. 
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Minor — (Continued). 

A gaardiao appointed uadec Act XX of 1864 oan pledge the property 
of his ward for purposes benefioial to the minor, but not as a 
seoucity for money previously borrowed which the minor was 
under no obligation to pay. 

Under e. 29 of Act XX of 1864 a guardian cannot contract a debt for 
the marriage of his ward without the sanction of the Court. 

Debts contracted by ths guardian of a minor for a pilgrimage not 
undertaken in the discharge of an urgent spiritual duty, which it 
was obligatory on him to perform, are not necessaries for which the 
minor would be held liable. 

A guardian has no authority to acknowledge a debt on behalf of his 
ward 80 as to give the creditor a fresh start for the period of 
limitation, as he n^t an agent on the part of his ward within 
the meanine of s. 19 of the Limitation Aot (XV of 1877). MaHA- 
RANA SHRI BANMaLSING.II V. VADlIiAti VAKHATCHAND, 20 B. 61 

(6) Infant — Decree afjaimt minor — Revieto ~ Right of minor to impeach 
decree— Practice— Procedure.-^Oae Kessowji Jadowji in his will 
directed his daughter-in-law Ladkavahu (defendant No 1) to 
adopt his nephew Karamsi Madhowji (defendant No. 2', and 
be devised the residue of his estate to him. The executors of 
Kessowji's will subsequently brought this suit to have the will 
construed and the rights of Karamsi Madhowji in the testator s 
estate ascertained and declared. A decree was made on the 
Ist October 1887. by which it was declared that Karamsi s adoption 
was a condition precedent to his inheritance, and that, unless be 
was adopted, he was not entitled to any part of the testator’s pro- 
perty. Oq 22nd October. 1894, Karamsi Madhowji (defendant No. 2) 
filed a petiiioQ of revio'v, stating that at the date of the decree he 
was a minor and bad only recently, vie., on the 14th December. 
1884. attained the age of. eighteen years. He contended that there 
was error apparent on the face of the decree, inasmuch as it did not 
provide that he should have an opportunity of showing cause 
against it in eo far as it aSected his interests after he attained his 

majority. . 

Beld that the review could not be granted. The Courts in India 
after deciding an issue in whioh an infant, party to a suit, is 
interested have no power to reserve to the infant the right of ques- 
tioning such decision. At all events a decree ie not erroneous for 
not containing such a provision when the issue in which the infant 
is interested has been fully gone into and argued before the Court. 
A decree passed against an infant properly represented is binding 
upon him like a decree passed against an adult, but it is open to the 
infact to impeach eucb decree by a suit in oases where bis guardian 
ha^ been cuilty of fraud or negligenco in allowing the decree to be 
passed against him CUBSANDAB NathA v. LaDKAVAHU, 19 

B. 671 

(7) Joint deoree-bolder^Minority of joint decree holder- Application for 

' execution after attaining ^ 

1882) 8 381 — Limitation Aot (XV of 1877). ss 7. 8 and art. 179 

Deor«-Execation-See LIMITATION ACT (XV OP 1877), 30 
B. 363. 

(8) Joint family-joint family property-Gift-Gifb of undivided share by 

adults of family— Minor oo-sharer not a party to gift— E)octment— 
Defendant trespasser-Onus of proof- Plaintifl to prove his superior 

PAMIIiY). 19 B. 803, 

(9) Liability of minor for debt— Ancestral trade carried for benefit of 

minor by the minor’s natural guacdiau— Minor bound by acts of the 
guardian— See PBACTIOB. 30 B. 767. 

(10) MaJtomedan faviily-Mortgage by Mahomedanfatf^—Buit by mort- 
aaoeeagainst minor son after mortgagor s death— Decree--Paafesnon^ 
Mno^on represenUd by his mother- Widow represents hetra-Decree 
^Daughters not parties, but bound by decree- Subuquent suxt by 
daughUrs as heirs of mortgagor for redemptitm.—vihen m » “O't- 
ga^aaifc the debt ie due from the father, and after hu death the 
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Minor — (Concluded). PAGE 

property is brought to sale in execution of a decree against the 
widow or some of the heirs of the mortgagor, and the whole pro* 
petty is sold, then the heirs not brought on the record cannot be 
permitted to raise the objection that they are not bound by the sale 
simply because they are not patties to the record. This principle 
of law applies as much to a Hindu family governed by the Mitak* 
shara law as to a Mahomedan family. 

One Nur Baheb mortgaged bis property in 1862 to Bhimaji and died 
in 1864, leaving a widow, a son and two daughters. In 1864 
Bhimaji (the mortgagee) sued the minor son represented by his 
mother for possession as owner under the gahan lahan clause, and 
got a decree ou 30lh September, 1864, and obtained possession in 
1865. To this suit the daughters of Nur Sabeb were not parties, 

Bhimaji held the laod till 1887 and then sold it to Somana (defend* 
ant No. 2). In 1890 Nur Sheb’s daughter brought this suit against 
Bhimaji and Somaua to redeem the mortgage of 1862, contending 
that they were not bound by Bhimaji’s suit in 1864, not having 
been parties to it. 

Beld, that the pla’mtifis could not redeem. They were bound by the 
decree obtained by the mortgagee in 1864. DavALAVA v. BHIMAJI 
DHONDO, 20 B. 338 ... 787 

(11) Mahomedan Law — Minor — Guardian — Mother of minor — Power to 

sell property of minor. See MAHOMEDAN LAW (MINORITY). 20 
B. 199. 

(12) Minor cn*parcoDer in a joint Hindu family governed by the Mitak* 

shara law — Guardianship*— Hindu law— Guardian and Wards Act 
(VIII of 1890)— See ACT VIII OP 1890 (GCaRDIAN AND WARDS), 

19 B. 309. 

(13) Minor’s estate — Power of mother of minor to sell her deceased hus- 

band’s estate — Mother— Omission of the minor’s name in the 
sale deeds — Son bound by sale — Hindu law — See HINDU LAW 
(Minority), 20 B. 286. 

(14) Mortgage by widow— Widow — Right to mortgage shares of minors — 

Mahomedan law — See MAHOMEDAN LAW (MINORITY), 20 B. 116. 

(15) Partition made during minority — Partition by minor's mother as 

guardian— Fraud— Pleadings — Suit to set aside a partition deed — 
Limitation Act {XV of 1877), sch. II, acts. 91 and 95 — Hindu law 

—Partition— See Hindu Law (Partition), 19 B. 593. 

(16) Practice— Procedure — Inspection — AfQdavit of documents— See 

Practice, 19 B. 360. 

(17) Suit by minors for partition — In what cases such a suit oan lie— 

Malversation — Hindu law — Partition— See HINDU LAW (PARTI- 
TION), 19 B, 99. 

(18) See Contract Act (IX of 1872), 20 B. 755 . 

(19) See surety, 19 B. 246. 

Mlrasi Tenure. 

Ejectment— Trespasser— Suit by an inamdar to recover possession — Mirasi 
tenure existing — Right of inamdar against trespasser — Landlord 
and tenant- See LANDLORD AND TENANT, 19 B, 138. 

Misappropriation. 

See Fraud, 19 B. 749. 

Mochi Caste. 

See Caste Question, 20 B. 784. 

Moleslam Qirasias. 

Custom— Hinduoonverts to Mahomedanism— Retention of Hindu law and 
usages— Maintenance — Rights of junior members of a Thakor’s 
family to maintenance out of an estate of the nature of an impartible 
raj— Limitation— See CONVERSION, 20 B. 181. 
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Moaey'lender. Paqf' 

See Evidence, 20 B. 367. 

Mortgage. 

1. — GENER.^L. 

2. — CONTBIBUTION. 

3. — Equity op redemption. 

4. — Extinction. 

5 Foreclosure. 

6. — PRIORITY. 

7. — redemption. 

8. — Sale. 

9. — SIMPLE. 

10.— USUFaUCTU.ARY. 


1.— General. 


(1) Mahomedau family— Mortgage by Mahomedan father— Suit by mort- 
gagee against minor son after mortgagor’s death — Decree — Posses- 
pjQU — Minor son represented by bis mother— Widow represents 
heirs — Daughters not patties, but bound by decree — Subsequent 
suit by daughters as heirs of mortgagor for redemption — See 
MINOR, 20 B. 338. 


( 2 ) 


(3> 


(4) 


( 6 ) 

(7) 

(81 

(9) 

( 10 ) 


Mortgagee — Mamlatdar’s Act (Bombay Act III of 1876), s. 15— Posses- 
sory suit — Mortgagee’s possession not on behalf of the mortgagor— 
See ACT III OF 1976 (BOMBAY MaMLATDARS’ COURTS), 19 B. 299, 

Eegistratioo— Notice— Sale of mortgaged property in esecution of a 
money decree without express notice of mortgage— Right of mort- 
gagee to enforce mortgage against the property in hands of pur- 
chaser— Civ. Pro. Code (Act XIV of 1882), s. 287— See RBGISTEA- 
TION, 20 B. 990. 

Suit bu mortaaaee on mortgage ^Interest allowed at mortgage rate wpto 
decree — Transfer of Property Act (IV of 1882), as. 86 attd 88.— In 
a suit by a mortgagee to recover the money due on his mortgage, 
the plaiotifi is entitled to interest at the rate specified iu the 
mortgage-deed up to date of decree, and a Civil Court has no 
discretion to refuse to award suob interest. CHATURBHAI v. 
HARBHAMJI. 20 B. 744 

See Lease, 20 B. 439. 

See Limitation act (XV of 1877), 19 B, 663. 

See Mahomedan Law (Minority). 90 B. 116. 

See Registration act (III of 1877), 90 B. 563, 

See TaluKDAR. 20 B. 566. 

Bee Trust, 20 B. 46. 

2 .— Contribution. 


Sale of property subject to mortgage in execution of money decrees against 
^ ^Zyrfaagors-Subsequent suit by mortgagee to recover ate mortgage- 
debt by sale of part of mortg:iged properly anlv~Paymeni ofmwt- 
gageJebt by holder of part of mortgaged Vropertv-Rxghton^ch 
vavnent to sue for conlribuUon from other holders of the m^tgage 
Property -Contribution.-Tho owner of a portion of property ooro- 
?rifed in a mortgage who in order to save his share from sale has 
satiefied a decree obtained by the mortgagee on the mortgage against 

him can exact contribution from the owner of another portion o£ 
thf mortgaged property who was not a defendant in the mortgagee 6 
eoit. OHAQANDAB v. GANBING, 20 B. 616 


3.— Equity of Redemption. 


See KHOii Land, J9 B. 628. 
4.— Extinction. 


1066 


977 


Bee KBOTI LAND, 19 B. 628 


— 5 .— Foreclosure. 

Bee ACT XYII OP 1879 (DBKKHAN AOBICOLTOBIflTB' 
469. 
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Mortgage — 6. —Priority. 

(1) Reqisiration Act HI of 1877, s. 50 — Sale in execution of decree on prior 

unregistered mortgage-^Hights of purchaser — Claim of subsequent 
mortgagee tn possession under registered mortgage- Rights of suchaub- 
sequent mortgagee where he was not a party to the suit on prior mart’ 
gage — Transfer of Property Act (IV of 1882), s. 75. — In October, 
1887, the plaioti^ purchased certam Jand^ at a sale held in ezecU'> 
tion of a decree passed on an unregistered mortgage ejected in 1862. 
Tbo defendant was in possession as mortgagee under a subsequent 
registered mortgage of 1867. He was not a party to tbe suit and 
decree of 1887. Tbe plaintiff sued for possession. The defendant 
claimed that tbe plaintiff could not recover possession without 
paying off bis (tbe defendant’s) claim. 

Held, that at tbe execution sale the plaintiff bought the property in 
dit^puie free from all subsequent incumbrances, subject only to tbe 
right of tbe defendant, if be so desired, to retain possession. 

Held, also, that the plaintiff as purchaser stood in the place of tbe 
prior mortgagee and bad a right to possession ; that the defendant 
as subsequent mortgagee could not compel tbe plaintiff to pay off 
bis (the defendant’s) mortgage, but that tbe defendant not having 
been a patty to tbe suit on the prior mortgage had a right, if he 
wished to retain possession, to pay off tbe plaintiff’s claim. 

Registration under Act III of 1977 does not operate so as to exclude 
instruments executed before Act XX of 1864 came into operation 
on tbe ground of their non-registration. Desai LALLUBHAI 
JETHABHAI V. MUNDAS KUBERDAS, 20 B. 390 

(2) See Registration Act (IH of 1877), 20B. 158. 

, 7. — Redemption. 

(1) Agreement in a subsequent deed to postpone redemption until payment of 

another debt^ Agreement valid. — An arrangement contained in a 
deed executed for a fresh consideration subsequent to a mortgage 
deed to postpone redemption of tbe mortgage until tbe payment of 
another debt which has not been made a charge on the land, is valid. 
KRISHNAJI V. MAHESHVAR LAKSHMAN GONDHALEKAB, 20 B. 
346 

(2) Damdupal — Applicability of the law^ Account currentState of account, 

— Tbe operation of tbe rule of damdupal is excluded in all mortgages 
tbe terms of which necessitate tbe existence of an account current 
between mortgagor and mortgagee, whatever tbe state of the account 

may be. Gopal Bauchandba v. Gangab.am Anand Shet, 
20 B. 721 (P.B.) 

<3) Decree for payment and redemption within six months — Application for 
execution of decree after six months had expired — Transfer of Property 
Act (IV o/ 1882), s- 93. — S. 93 of the Transfer of Property Act (IV 
of 1862), under which a plain tifi>mortgagor who has obtained a decree 
for redemption may show cause for extending the time allowed by 
the decree for redemption, does not apply to decrees made before tbe 
Act was put in force. ChbnnaTA v. MaLKAPA, 20 B. 279 

(4) Decree obtained by mortgagee for possession until payment of mort* 
gage^debt— Possession taken by mortgagee under decree— Continue 
anoe after decree of relation of mortgagor and mortgagee — Sale by 
mortgagee-'Vendor and purchaser — Subsequent suit for redemption 
by mortgagor against mortgagee and his vendee — Plea by vendee of 
purchase for value without notice — Bona fide, meaning of — Purcha- 
ser, meaning of, in art. 134 — Limitation Act {XV of 1877), sob. II, 
art. 134— Limitation— See LIMITATION ACT (XV OF 1877), 19 B. 
140. 

^5) Mortgage of joint property — Share of co-owner sold in execution of decree 
— Subsequent sale of the mortgaged properly by all co-owners — 
Redemption of mortgage — Suit for partition and redemption by 
purchaser at Court sale — Adverse possession — Limitation Act (XV of 
1877), sc?i. II, art. 137. — Three undivided brothers (Babaji, Ram- 
ebandra and Atmaram) mortgaged part of their joint property 
(plot 1) in 1870 and the rest (plot 2) in 1874. In 1875 Babaji's share 
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(7) 


iWortgage-7.— Redemption— {Crm«n«ed). 

“S.';sTAS“..s:;rr ss s”!. r ::s= 

mortgage oi aoiu« r . 1074 clot 2 aod m the 

^ w 1 in 1877 whertbe mortgage of 3870 was pa)d ofl by thedefeod- 
thei- Dosseasion had been since then adverse to tho plaint- 

T’^o 

IS^rwarreaeemed. GANESH v. RAMOHANDBA, 20 B. 557 -" 

for ayrears ofreve £ got^ernmenf sale caused by default 

w- ->'• “ Governmene 

pwiog to ‘»e moHgAgee-s default, it 

„ou,d oot affect the ",tie for a::ea;s of eevsuue . givee 

The general tale, ^rtrid is aubieot to the exception that if it is 

a title against a the \ does not take away the 

“^^Sntago^-f'ight t ,edeeu. tbe mortgage to recover the land. 

KALAPPA V. SBIVAJ^ 20 B. redemplion and fora- 

Redemption after gxpieesty given to the mortgagee to call m 

his rnoney before he ^ 

^oid of Oppressive 

particular time or P . riaht of redemption— Practice— 

and unreasonable r^sj.ra rt^stoncd interest— No right to be made 

praties S o/ acZn- Attempt fa remedy 

co plaintxff Plaintiff whom riaht supposed to lie— Civ. Pro. 

3 27 ^-A ddendaSt who has assigned all 
Code {Act matter of the suit, and has no longer any 

interest lo it, ha g btinge his suit cannot 

A J]^“^;®,he defeotTod aequiro the right by joining with him persons 

who have the right of 7^°“' ^j-^t of foreclosure are always 00- 

Tbe tight of postponement of the former the Court will 

extensive. ?j,one tbe latter in tbe absence of express 

infer an intention to pos p express provision, 

provision on P®7ower to foreclose at any time, any stipulation 

PponfngThe mortgagor's right to redeem is unilateral and void 

of consideration. -_lorco any agreement in restraint of the 

A Court of Equity ^iaoppreaBiveand anreasonable as giving tho 

"«''l“'.7f°anKnUre not "fonging to the oon.raot of mortgage, 
mortgagee an advant g the mortgagee 

Amortgagoroannot. by any redemption or 

at the time of ^'*®“°*v®*floiogitto8pariioulartimeorapatti- 

fettoc it in any manner by won g ^ 

oular description of persons. 

JILAHI. 20 by original mortgagor agametmory 

8ub mortgage- morfgopee pending ^*t— Abate- 

gagee ^^'!ZriS%ro {Act XIV of 1882), «. 868-Pr^ti« 

ment^-Partus to redeem a mortgage by bis 

— Proeedure. _ j-j,| IJo. 1 and joined defendant No* 2 as 

deceae^ of defendant No. 1 and in poeaession of 

being *»*® dUndant Ho. 1 died, and no etepe were 
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Mortgage— 7.— Redemption— (Conclafded). 

taken by the plaintiff within time to make his legal representatives 

parties. The suit was, however, allowed to be continued against 

defendant No, 2 and a redemption decree was passed in plaintifi’s 
favour. 

Held on second appeal, that defendant No. 2 being the sub-mortgagee 
and not the assignee of defendant No. 1. on the death of the latter 
no cause of aciion survived to the plaintiff against defendant No. 2. 
and the suit abated under s. 369 of the Civ. Pro. Code (Act XIV of 
1882). PaDGAYA V. BAJI, 20 B. 549 

(9) See Act XVII of 1879 (Dekkhan AGBicuriTURisTS' Relief), 19 b, 
318» 558 \ 20 B. i69« 

(10) See Christian, 19 B. 690. 

(11) See Practice, 19 B. 276; 20 B. 196. 

■ 8. — Sale. 

(1) See CiV. Pro. CODE (ACT XIV OP 1882), 19 B. 121. 

(2) See KhoTILaND, 19 B. 528. 

9. — Simple. 


PaCIB 


Charge-Bond-Seourity pledge (taran gahanl-Hypotheoation-SimpIe 
mortgage without possession — Limitation Act (XV of 1877), sch II 
arts. 132 and 147— See LIMITATION ACT {XV OP 1877), 20 B. 408.’ 


1 0. — Usufructuary. 


( 2 ) 


Sale of the mortgaged land^Begulation V of 1827, s. 15. cl. (3).— Where a 

‘'a® was to take possession of 

the Jaod and enjoy the pro6ts m lieu of interest, and the mortgagor 

principal “‘o 

fleW, that the mortgage was usufructuary mortgage, and under the 
circumstances of the case it was not the intention of the parties that 
the property should be sold, and that the mortgage-deed^coutained 

a special agreement which took the case out cf the provisionrof 

ol. (3), a. 15 of Reg. V of 1327, which was the law in force at the 

time the mortgage was eSected. SADASHIV ABAJI BEAT v Vyan 

KATRAO RAMBAO SHINDE. 20 B. 296 i^HAT V. VYAN- 

Moveables. 

See Trust, 20 B. 511. 

Municipality. 

(1) City of Bombay Municipal Act (III of 1889) s 

Pazendar cot liable to provide 'privy aeoemmodatioo-'^Owuer 

Premises Meaning of the words-Construotion— Construction 
of statutes — See Pazendar, 20 B. 617. v^wuscruowon 

Ci(y 0/ Bombaj/ MunicipaZ 4c< (III 0 / 1883) ss 298 QOQ 9ni ro-t 
1891 of compensation— Limitation —In 

1891 the Municipal authorities of Bombay gave notice tn the ? 

.ffs under s. 299 of Bombay Act III of 1^88 th^thef eou red 
2e 30 square yards of the plaintiff’s land for sfrat»f ; 

On the 14th December, 1891, the plll^tiff gave pos™sien™S?h^ 
Und to the Municipality, and on 27th January^ 1892 
Es 60 per square yard as compensation. By l^’ttM dated 
February, 1892, the Municipal Commissions twlrboet ^ a? ^ 
oBered Hs 60 per square yarl oomp“nsron, 
the plaintiff producing the title-deeds and nanerq to tV* 

title, the necessary documents in connection^ with ^ ^ 
would be prepared. Nothing further S 

until the 14th Februarv ifiOA ^ ^ m the matter 

letter to the Municipal Oommigsionrr^i?wWchwfth^*^f“^^ wrote a 
any. sum he requested the mentioning 

due to him as compensation for his laud taken bv thr 
The Commissioner refused to nav thp Municipality. 

that the plaintiff’s claim was time^barrer ThHlain^.ft 
brought this suit Claiming Rs. l.lSS^tg aWrXf r 
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Municipality— (Con(intw(2) . 

square yard) as compensation lor the land taken up by the 
defendant or in the alteroatiTe for that sum as damages for the 
breach of contract to pay purchase money for the l^aod. The 
ant pleaded {U that notice under s 527 of the Mumcipal Act ill 
of 1883 was necessary before suit 61ed, 

barred by limitation. The Chief Judge of the Small Cause Court 
found for the defendant with costs and dismissed the suit contin- 
gent on the opinion of the High Court. 

On a case stated for the High Court, 

Held (1) that notice under s. 527 of Act III of 1883 was not necessary, 
that section not being applicable to suits brought to enforce pay- 
ment of compensation under s. 301 of the Act ; 

(Q) that the suit was not barred by limitation. 

P^rPARRAN J.— A suit agaiost the Municipality of Bombay for 
compensation for land acquired by the Municipality 
Act III of 1888 is not an action of tort or ^wasi-tort, but a 
action for the price of laod, which the terms of s. 301 of 
impose upon the Commiasionet to pay. The obligaiiou to pay that 
is of the same nature m ^the^owner 

J 2 ) whether the value is determined by the Chief Judge *7 

nr whether it is left undetermioeda Section 527 

do“ notTpV to‘alyofthese three cases. la all of them the ohU- 
tX^to pay is impLd by a. 301 and does not ar.se from the 
minner in which the amount of the price to be paid is arrived at. 

a, section L‘de?e';’^rd‘ IfThltwneronlnrdTep^t 

Ihe^commu foner's vatfttrhe''mnst apply to the Chief Jndgc of 

CaSse Court within a year. If he does not do so. the 
the Small Cause novver of effectually disputing theOommis- 

hisrigh\to?he amount of the 

valuation. remedv independent of the provisions of 

3. Th® owner of I d ha cases where there is a disp^ute 

B, 504. The section on y untouched those cases where 

as to the value of the Commissioner for some 

there is no cases the owner is left to his ordi- 

1 no BMc^al mode of procedure being prescribed. Oases 

nary remedy, no special m p owner abandons 

in which there has been ® ^P“^ ““J Q.^niissioner. fall within 

his claim to dispute the valuation MUNIOIPAD 

the latter category, mane Ohittv's S.O.O.R. 430 ... 

0OMMIB8IONEB OP BOMBAY. Itf ». aul v. . 

,••>,7 4/./ /7?nm Acilllo/ 1888}. s. 35.3— wo/ice 
(3) City of *>«iWinj7 givsnmore than 

to a house-oivnerlo re ^ Completion^'— Meaning of the 

three months after a served with a notice, under 

„ord.-Ooc SluoS^l “I 

B. 353 of the City of y . • l* ^ buildinf; which he had 

requirieg him to reduM ^ h^^h in Juno. 1893, and the nolica 

erected e The 1^04 Baehunatb was prosecuted for 

waB i=aaad on ,*> Contended that the notice waB 

not oomplyiog With thiB O given within three months after 

time-barred, as 1 had no been^give^^^ .g^d 

the oompletion oUhe bu W _ g. building could not be said 

on behalf of the P , ^ntil such accommodations as 

to have b«n .«o<itod in accordanoa with the 

Je^rrUaota ofThe Health Department, and that, thorefore, the 

notice was within tim^ ^ ..oompl.tinn” in 

Beld, tl»»“^ ”?i'°\rt III” must be taken in ite ordinary 

•• ®®^“‘d^h. SLr oln^ioJ rUTinto the jeotion -lir. 

f. 1 RAOBUNATH MAKUND, 19 B. 87 
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Municipality — iContiivued). 

(4) Dntrict Municipal Act (Bom. Act VI of 1873', s. 11 — Bombay Act 

II 0 / 1884, s. 57 — Liability to pay taxes— Halalkhore tax^ Waler 
tax — Notice — Notice to Municipal Commissioners — Burden of proof 
— Presumption — Indian Evidence Act {1 of 1872), s. 114, ill. (e). — A 
defendant who in answer to a claim for arrears of tases by a 
Bombay District Municipality alleges that the taxes were illegal. 

(1) because no notice had been given him under s. 57 (Bom. Act II 
of 1884) ; 

(2) because no notice had been issued by the Municipality to the 
Commissioners under s. 11 of Bombay Act VI of 1873 ; 

must prove the defence and in the absence of such proof the Court 
will p'csume that the lilunicipality has used the regular procedure, 
and that the common course of business has been followed in the 
particular cases. 

The liability to pay the balalkbore tax does not arise until after notice 
has been given under s. 57 of the Act (Bom. Act It of 1881). 

Municipality of Sholapur v. Sholapur Spinning and 
Weaving Company, 20 B. 732 

(5) District Mtinicipal Act {Dorn. Act VI of 1873), s. 17 — Pu6ftc street — 

— Street — Conslruvlion of Act— The City of Bombay Municipal 
Act (Bom. Act Til of 1888), s. 3.— In a suit brought by the 
plaintifi against the Municipality of Abmedabad, the question was 
whether a certain street was a public street within the contempla- 
tion of the Bombay District Municipal Act (Bom. Act VT of 
1873). The District Judge, on the evidence and having regard 
especially to the fact that the street in question was protected by a 
gate closed at night by a polia, or watchman, who lived over the 
gate, and was under the control of and paid by the owners of the 
bouses in the street, held that there had been do dedication of the 
land to the public, and that the public bad not acquired such a 
right of going over it as to make it a public street vested in the 
Municipality. On second appeal by the defendant the High Court 
refused to interfere with the decision of the lower Court. 

In the absence of a definition of a public street in the Bombay District 
Municipal Act VI of 1873 the High Court refused to apply the 
definition contained in the City of Bombay Municipal Act III of 
1880. ABMEDABAD MUNICIPALITY v. MANILAL UDENATH 
20 B. 146 

• • • 

(6) District Municipal Act (Bom. Act VI of 1873) s. 33, cl, 1— Notice of pro- 

posed building — Want of such notice— Want of permission to build— 
—DenioliUon of building.— On the 18th August, 1890, plaintiffs sent 
a notice to the Town Municipality of Umretb, intimating their 
intentioD to erect a building on their land, and giving a rough 
sketch plan of the land intended to be built upon. In this notice 
plaintiffs did not expressly state fheir intention to build the wall in 
dispute. 

On the 28th August, 1890, the Municipality wrote to the plaintiffs, 
requiring them to furnish a plan showing the design of the proposed 
building with its measurements. 

On 30th September, 1390, the plaintiffs, without furnishing the plan 
as required, built a wall on their land. Thereupon the Municipality 
gave a notice to the plaintiffs requiring them to pull it down, as it 
had been built without their permission. The plaintiffs having 
failed to comply with this notice, the wall was demolished and its 
materials were carried away by the Municipal servants. Thereupon 
the plaintiffs sued the Municipality to recover damages for the 
wrongful demolition of the wall. 

HeZd, that the plaintiffs had contravened the provisions of cl. 1 of 
s. 33 of Bombay Act VI of 1873, inasmuch as they bad built the 
wall without giving any notice, or (if they did give notice) without 
fording the information required by the Municipality. The 
Municipality were, therefore, justified in ordering the wall to be 
d^nltshed. Dave Harishankar v. The Town Municipality 
. OPUmreth, 19 B. 27 
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(7) District Municipal Act {Bom. Act VI of 1873), 5$. 42. cl. U), 48 and 75 

— Public street— Obstruction — Removal— Notice— Corporate bodies— 
Practice. — JJndiOT the District Municipal Act (Bom. Act VI of 1873) 
a MuoicipaHty has power to have all obstructions in a public streec 
removed, whether the obstructions were placed there lawfully or 
not. The only distinctiou which the Act draws is between obstruc- 
tioDB erected or placed before the Act came into operation and 
those which have been ereoted or placed since it came into opera- 
tion. As to the former, s. 42, ol, (1) of the Act provides that notice 
should be given, and if legally placed on the street, oompensation 
should be awarded for their removal. As to the latter, the Munioi- 
pality can remove them under s. 48 even without giving auy 
notice. 

The public have a right of passing over the whole of a street if it is a 
public street. 

It is not the practice of the Court to interfere with corporate bodies 
‘‘unless they are manifestly abusing their power.” THE AHMBDA- 
BAD Municipality v. manilal Udbnath, i9 b. 212 

(8) Disfricf Municipal Act', {Bom. Act VI of 1873), s, 64— ‘ Offensive 

liquid ’’—Does not include mere waste or dirty water.— person does 
not render himself liable to a penalty under s. 54 of Bombay Act 
VI of 1873 for allowing mere waste or ditty water to tun from hia 
premises on to a publio street, unless the water is offensive. In re 
GDBLABDAS BHAIDAS. 20 B. 83 


Music. 

See ACT IV OP 1890 (BOMBAY DISTRICT POLICE), 19 B. 737. 

Native Christian. 

(1) Conversion— Koli casU of fishermen— Converts to Clffxslxanxiy from 

Hinduism- Succession Act of 1865), ss. 2 ana 3Z1- Inheritance 
^Custom— Evidence of customof inheritance— Practice-Kolt caste. 

The Indian Succession Act (X of 1865) and the rules of inhetit- 

anoe prescribed by it. apply to Hindus who 

tiaus ; and evidence to show that they and the community to which 
they belong have retained the Hiodu custom of mberitance. 
inadroissible. DAOREE v PACOTTI SAN JaO, 19 B. 783 

(2) Mortgage- Redemption- Decree against manager alone ^ 

' Kaw far bindine on the property— Patties— Practice Will 

Joint family— Ancestral property— Right of Ohriatian of Balset^ 
to deal by will with his share in ancestral property Christian 

CnnveKion from Hinduism to Ohri.tianLty, efleot of-H.ndu con- 

rf Aa.lcAtte law apDlicable to Ohristiao inhabitants of Bncce^- 

fir appirdble-Moosger of <»“Uy-Mortg.go by manager «hon 
binding on family property— See CHBIfiTIAN, 19 B. 68 . 

(3) See CONVERSION, 20 B 53. 

Native Indian Subject. 

See PENAL CODE (ACT XLV OP 1860). 19 B. 105. 

Native State. ' 

Bee EVIDENCE ACT (I OP 1872), 20 B. 795. 

« 

”"”‘1 limitation act (XV OS 1877). 20 B. 408. 

Negotiable Instruments Act (XXVI of 1881). 

(1) Bee HUNDI, 20 B. 1^. usoae—Huodi drawn by a manager 

(2) 8 e.B 0 ,d 3 and l 0 G-naoM Dm I ^ of dishonour to the drawer 

of Hindu the 

necessary.^Tho Negotia applies to hundss. 

absence of local usage to the liable by a 

A member of a '*“Xhe*^S?naget of the family Is entitled to 

^TnouS of d^oboDOur Sd been gi«a to the manager 
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Negotiable Instruments Act (XXVI of {Concluded). 

(drawer) so as to make the latter liable under s.'SO of the Negotiable 
Instruments Act (XXVI of 1831). Krishn ASSET v. HABl 
VaLJI, 20 B. 488 

(3) Ss. 44, 45 and 118— See EVIDENCE, 20 B. 367. 

(4) S. 46— See STAMP, 19 B. 635 

New Trial. 

See Fraud, 19 B. 749. 

Noise. 

See ACT IV OF 1890 (BOMBAY DISTRICT POLICE). 19 B. 737. 

Notice. 

(1) To quit— See LANDLORD AND TENANT, 19 B. 150 ; 20 B. 354, 759, 
(2> See CIV. PRO. CODE (ACT XIV OF 1832), 20 B. 697, 

(3) See HINDU LAW (WiDOWi, 19 B. 30. 

(4) See INSOLVENT, 20 B. 63G. 

(5) Soe Municipality, 19 B. 27, 2i2, 372 ; 20 B. 732. 

(6) Sea negotiable INSTRUMENTS ACT (XXVI OF 1881), 20 B. 488. 

(7) See Practice, 20 B. 541. 

(8) See Registration, 20 B. 290. 

(9) See VENDOR AND PURCHASER, 19 B. 391. 

Notification, 

See Succession Certificate act (Vll op 1889). 19 B. 145. 
Nuisance. 

(1) Noise — Music in neighbouring house — Bombay District Police Act 

(Bombay Act IV of 1890},. 9. 48, ol. (6)— “ Near a street ’’—Meaning 
of the words — Power of the police to regulate the playing of music in 
private houses — Construction— See ACT IV OF 1890 (BOMBAY 
District Police), i9 B. 737. 

(2) See Easement, 19 B. 420. 

Objection. 

(1) See Execution op Decree, 19 B. 544. 

(2) See HINDU LAW (ADOPTION), 19 B. 331. 

(3) See Vendor and Purchaser, 19 B. 43. 

Obstruction. 

(1) See Execution of Decree, 20 B. 175. 

(2) See Municipality, 19 B, 212, 

Occupancy Tenancy. 

See ACT I OF 1890 (BOMBAY KhOTI SETTLEMENT), 20 B, 78. 

Offence. 

Bee PENAL CODE (ACT XLV OF 1860). 19 B. 105. 

Office Day. 

See CIV. PRO. Code (Act Xtv of 1832), 20 B. 745. 

Official Assignee. 

(1) Right of Official Assignee to attached property — Insolvency — Attach^ 

ment before judgment— losolveooy of defendant whose property has 
been attached before judgment— Practice — Procedure— Civ. Pro. 
Code (Act XIV of 1882), ss. 278, 281 487, and 351— Indian Insol- 
vent Act (Stat. 11 and 12 Vio., 0. 21)— See INSOLVENCY. 20 B.. 
403. 

(2) See iNSOLVE^tCY. 19 B. 232. 

(3) See INSOLVENT, 20 B. 636. 

Official Liquidators. 

Bee COOIFANY, 20 B« 654. 
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Bgq act I OF 1878 (OPIUM), 19 B. 696. 

Order )n Council, dated 29th November 1894, 
S. 6— Bee Zanzibar, 19 B. 711. 

Pflf SlSi 

See Succession Act (X of 1865), 19 B. 898. 
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PArtidS' 

(1) Aaminietcfttion ecib— Receiver— Receiver appointed where executor is 
in poseessioo — Suit against executor where will not proved — Will of 
Mabotnedan testator— Civ. Pro. Code (XIV of 1869), s. 138 See 
Receiver, 19 b. 83. 

(а) See Christian, 19 B. 680. 

(3) See HINDU LAW (ADOPTION), 20 B. 202. 

(1) See HINDU Law (Joint Family), 20 B. 135. 

(5) See LIMITATION ACT (XV OP 18771. 20 B. 8. 

(б) See MORTGAGE (REDEMPTION). 20 B. 649. 677. 

(7) See Partnership, 20 B. 15. 

(8, See Practice, 19 B. 276 ; 20 B. 537. 


Partnership. 

(1) Death ol partner^ Subsequent recovery of asset by surviving partner 

Suit by administrator of deceased partner against surviving partner 

for recovered assetsSuit for partnership occount-Liniitation Act 

(XV of 1877), sa. 7 and 17 — Jurisdiction, — In 1889 one Hemabai. a 
widow and a partner in a firm carrying on businese in partnership 
with two persons, xiz., Goculdas and Bhugwandas.ldefendants Nos. 
land 2) in Sind and at Bebrin in the Pers^ian Gulf, died, and the 
paxtnership was then dissolved. She bad no obildren. but it was 
alleced that she had adopted one Putshotam, the brother of the 
eecood defendant. On the 13th February, 1890. the guardian of 
one Kissoodas, a minor (her husband's nephew), applied to the 
Hich Court of Bombay for letters of admiDistrafeioD to her estate* 
alleging that Kissoodas was her heir and next of kin. A camat 
was filed by her father and others, in which they denied that Kia- 
sondas was her heir, and alleged that Pursbotam bad performed 
her funeral ceremonies. The matter came on as a suit on the 19bh 
February, 1891. when an order was made, without prejudice to any 
of the qaestiona raised by the issues, dismissing the application and 
ordering letters of administration to Hemabai’s estate to issue to 
the Administrator General of Bombay. Letters of administration 
were accordingly granted to him ou the 30th March, 1894. 

In the meantime, however, viz., on the I2th April, 1693, Bhugwwdas 
(defendant No, 2) had filed three sorts in the High Court of Bom- 
bay in the name of himself and Goculdas (defendant No. 3), 
as surviving partners of Hemabai’s firm, to recover certain debts 
due to that firm. Disputes subsequently arose between Bhugwan- 
das and Goculdas, and by a consent order of the 22nd July, 1893, 
it was ordered that any moneys recovered in the said three suits 
should be paid over to a receiver (defendant No- 3), to be held by 
him until further order. On the Ist August, 1893, consent decrees 
were passed in the above three suits for a total sum of Be. 28,336, 
which was forthwith banded over to the receiver. 

On the 22 nd April, 1891, this euit was filed by the Administrator 
General of Bombay as admioistrator of Hemabai appointed ae above 
stated. He claimed to recover the whole sum paid to the receiver, 
aTleging that the first and second defendants as her partners were 
largely indebted to the firm, and that the monej reafly belonged 
to her estate. He prayed that the receiver miigirt be directed to 
pay ever the money to him. and that, il aesassary, the partnerebipi. 
wheats ehonld be taken. The seoand defendant (infer .alia) iflead- 
od that the «nti wvM eon i<« paetoonbip aeeounts. and was boried 
by timitatioo.cod dfsodhatHm High Oonet ol Bodsboyhadso 
. jMiliilbrtiiin to hry 'tt,.. . 4 ; 
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Partnership — {Concluded). ■ 

Heldf that the Court had jurisdiction to hear the suit. The cause of 
acti'^n alleged was that the second defendant was endeavouring, 
under cloak of his position as surviving partner, to get into his 
hands a sum of money within the jurisdiction of the Court, with a 
view to deprive the represeniatives of his deceased partner of it, 
aud to employ it for his own purposes. That was, at all events, 
part of the cause of action, and leave to sue bad been obtained 
under cl. 12 of the Letters Patent, 1865. 

Held, also that s. 17 of the Limitation Act (XV of 1877) applied, and 
that under its provisions the suit was not barred. RlVETT-CAR- 
NAC V. GOCULDAS 60BH&NMULD AND OTHERS, 20 B. 15, ... 668 

(2) See ACT HI OF 1875 (Bombay Tolls on Roads and Bridges), 20 

B. 668. 

(3) See Valuation. 20 B. 265. 

Patelki Inam. 

See ACT V OP 1879 (BOMBAY LAND REVENUE CODE), 20 B. 747. 

Pauper, 

(1) Application for leave to appeal in forma pauperis — Practice — Procedure 

— Limitation Act (XV of 1877). sob. II, arts. 170 and 178- See LIMI- 
TATION ACT (XV OF 1877), 19 B. 48. 

(2) Apphcatio^i for leave to sue as pauper^ Rejection of application — Exten- 

sion of time granted for payment of Court-fees— Payment of fees 
after period of limitation )or suit hai expired— Limitation Act (XV 
of 1877), s. 4 — Practice —Civ. Pro. Code (Act XIV of IbSi), ss. 409 
and 413. — On the 2nd February, 1890. the plaintiffs applied for 
leave to sue in forma pauperis. After investigation the Court on 
the 15th July, 1890, refused leave, but on the plaintiff’s 
application granted him time to pay the Court-fees. He paid 
the fees on 12th August, 1890. At this date the suit was barred, 
and the defendant pleaded limitation. The plaintiff contended that 
the suit should be taken as instituted at the date of his application 
for leave to sue as a pauper. The lower Court held the suit barred, 
and dismissed it. 

Held, confirming ths decree, that the plaintiff's application to sue as 
a pauper having been disposed of under s. 409 of the Civ. Pro. Code 
(AotXIVof 1882) there was no proceeding pending which could be con- 
tinued and kept alive by the payment of Court-fees. On the rejection 
of an application for leave to sue as a pauper the only course open to 
the applicant is that declared in s. 413« viz., to institute a suit, and 
the date of the institution of that suit for the purposes of limitation 
is (he actual date thereof. The plaintiff could not then be regarded 
as a pauper, and s. 4 of the Limitation Act (XV of 1876) would have 
no application. KESHAV RaMCHANDBA v. KrisHNARAO. 20 B. 608 902 

Pecuniary Interest. 

See Grim. Pro. Code (act X op 1882), 20 B. 502. 

Penal Code (Act XLV of I860). 

(1) See Zanzibar, 20 B. 480. 

(2) Ss. 107, 408— See Evidence act (I of 1872), 19 B. 363. 

(3) Ss. 109, 115, 148, 302 — Abetment — Abetment in British India of an 

offtnee committed in foreign territory not an offence under the Penal 
Code— Offence— Crim. Pro. Code (Act X of 1882), s. 188.— An 
abetment in British India by a British subject of an offence com- 
mitted in foreign territory is not an offence punishable under the 
Indian Penal Code (XLV of 1860), and cannot, therefore, be tried 
by a Court in British India. 

The accused, a Native Indian subject of Her Majesty, was committed 
to the Court of Sessions for abetting the commission of murder or 
of rioting under ss. 302 and 147 of the Indian Penal Code. The 
alleged abetment consisted of words spoken in British territory by 
the accused, inciting certain Portuguese aubjeots to kill one Bhana 
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Penal Code (Act XLV of l860)-(Co«einutf<i). 

if hfi attemDted to romova the produce of certain land? sitaate in 
the Polrguesa territory of Damao. A disturbance afterwards 
occurred at Daman in connection witb this matter, in which one 
man was killed and another wounded. Thereupon 
General of Portuguese India moved the Government 

bring the accused to justice as the nog?! the CodTof 

Government of Bombay being of opinion that s, 188 of the Oode ot 

Criminal Procedure (Act X of 1682) was applicable .o Jae 

ra^«;ed a Resolution in the Political Department directing the 

District Magistrate to take the necessary action 

The Distcict^Magistrate thereupon committed the accused to the 

Court of Session on a charge of abetment of murder ot of noting. 

Held quashing the oommitmsnt. that the alleged abetment ^as jmt 

inotfence ounisbable under the Iniian Penwl Code, and that, 
therefore, the Sessions Court hai no jurisdiction to try the accused 
1-r ij 1 a iftA of the Code ot Orioaiaal Pfocedure (iot a ot 

'^\882)^had no application to the presenS case. °India 

of abetment not having been committed outside British India. 

QUEEN Empress v. Ganpatrao Ramchandra. 19 B. 105 ... 

fAl Sa 109 and 409 — See FRAUD, 19 B. 749. 

(5) L 109 and 417-3.0 OBIM. Pko. CODE (AotX OP 18B2(, 20 B. 145. 

(6) Ss. 182, 211 and 499— See DEFAMATION, 19 B. 717. 

jft\ Or. on ^nn—Falselu charning a person with an offence^Defamaiion 
^'-DeflZlory tVuLlJZde bu a person examined in jk. coarse of 

^r£.fputy cfoe'dr. 11 M^gisL,. o. Cer- 

♦ netitionssaid to emanate from the accused were received by 
al^i^riieDt cLceing the complainant with bribery and oorruption. 
g : “ ?he«.;pL ordered' Mr, M.rrteeth, ^'-lor and Meg.s^ 

acquittal of his 80 . examined other witnesses and repotted 

JhL“rLu “of h 'irrquBrto Goverr-ment. Government permitted the 
nenutv Co leetor to p'roeeenta the aooneed. and he 
Meed a comnUint againet the aeeueed for defamation, under . 500 
if the iXan Penal Code (XLV of 18601 m having stated to 
Mr Mou?eath. in the oouree of the inquiry, that he (the oomplarn- 

ant) bad accepted a bribe from him. 

"‘‘oi ii.rp^en“?^i?r h: ntaSn ‘^h\trho^'u^^v -i 

fals g Sessions Judge wis of opinion that the charge 

°“u::5?re'’ 2? couM uorb^rSlintaiLd. a, the aeeueed had not made 
^nv 'Walse charge ” to a Court oroffijec having junsdiotioo to m- 
ft Aa^ecardB the charge of defamation, he was of opinion 
vestigate It. As B proved. But he held that in making 

5h: s^imBuVto Mrf the accused had acted in good 

fikith and that his case fell under exception 9 to s. 4.^9 of the Indian 
PAnn’t Coda. Re, tberefoce, reversed the conviction under s, 911 
and acquitted the accused oE defamation under s- Sf® of the 0°^®* 
Against this order of acquittal Government appealed to tha High 

Coart. 

Held that the accused was guilty of defamation. 

Held also that B. 211 of the Penal Code had no applioition to the 
BSMent case. The aocused was brought before Mr Mooteath against 
STwill. He did not make any complaint before that officer ; and 
♦bough what he stated, in answae to questions put to him, was 
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Penal Code (Act XLV of 1860) — {Coniinued), 

defamatory, the imputations did not oonstitute a false charge ” 
within the meaning of s. 211, as he did not intend to set the 
criminal law in motion. 

Per RANADE, J. — The words “ falsely charging ” in s. 211 must be 
construed along with the words which speak of the 'institution of 
proceedings.” These latter words are obviously used in a technical 
and exclusive sensei and the same restricted sense must he given to 
the words which relate to a false charge as implying a false com> 
plaint. 

Held, also, that, in the absence of sanction from Government, the 
inquiry held by Mr. Monteitb, the District Magistrate, was not a 
taking cognizance of the oSence. 

Held, also, that as Mr. M^nteath was not sitting as a " Court ” when 
be made the inquiry and examined the accused, the accused was 
not entitled to claim an absolute protection from a charge of defama* 
tion as a witness in a judicial proceeding The accused was only 
entitled to a qualified privilege depending on the exceptions to s, 499 
of the Indian Penal Code. 

Per RanadE. J — The High Court, in exercising jurisdiction in the 
matter of appeals against acquittals, should confine its exercise to 
the particular grouuds of objooiion which are raised by Government 
against the acquittal complained of. QUEEN-Empress v. KabI- 
GOWDA, 19 B. 51 

(8) 5. 279 — Rash riding on a public way, — The accused was convicted of 

a rash riding on a public way under s 279 of the Indian Penal Code 
(Act XLV of I860)- He contended that bis conviction was bad, on 
tbe ground that there was no proof that any person was on the road 
in question at the time when he was alleged to have ridden in a rash 
or negligent manner. 

Held, that though there was no such proof, it was competent to the 
Court to take into its consideration tbe probability of persons using 
the public way being placed in danger by the act of the accused. 
The accused’s act came within the mischief struck at by s. 279 of 
the Indian Penal Code and was included within its terms. QUEEN* 

Empress v. Hormusji Nowroji Lord, 19 B. 715 

(9) Ss. 292 and 293 — “ Obscene ” — Meaning of the word,— In interpreting 

the word “obscene” in ss. 292 and 293 of the Indian Penal Code, 
the Courts may rightly follow v. Hicklin (L.R., 3Q B., 360) 
where Lord Cockburo, C.J., says : “I think the test of obscenity is 
this, whether the tendency of the matter charged as obscenity is 
to deprave and corrupt those whose minds are open to such immoral 
infiueoces, and into whose bands a publication of this sort may 
fall.” 

Whether a publication is obscene, is a question of fact. QUEEN*EM- 
PRESS v. ParaSHRAM YESHWANT, 20 B. 193 

(10) Ss. 299 and 300— Verdict of jury — Special verdiot — Murder — Culpable 

homicide — Grave and sudden provocation — Loss of self-oontrol— 
Burden of proving loss of self control on accused — Grim. Pro. Code 
(Act X of 1882), S3. 238, 303 and 307— High Court’s power of inter- 
fering with tbe verdict of a jury —See JURY, 20 B. 215. 

(11) B. 304— See ZANZIBAR, 19 B. 741. 

(12) Ss. 320 and 326 — Grievous hurt — Remaining in hospital for twenty 

days-~^Presumption, — The accused were charged with causing griev- 
ous butt. Tbe Joint Sessions Judge, relying apparently on evidence 
that the injured person remained in a hospital for the space of 
twenty days, drew from that oiroumstanoe alone tbe inference that 
be was during that period unable to follow his ordinary pursuits, 
and convicted the accused under s. 326 of the Indian Penal Code 
(XLV of 1660). 

Held, reversing the convictions, that in tbe absence of any evidenoe 
that the injured person was unable to follow bis ordinary pursuits 
during tbe spaoe of twenty days, such an inference conld not legally 
be dvawn. 
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Rentfl Code (Act XLV of 1860)<~(Cottc2uded). 

Before a conTiotion oan bo paesod for the oConoo of grievous hutt,cOO 0 
of the iDjuries defined iii*8. 320 of the Indian Ponal Oodo inuet be 

striobly proved, and that the eighth olauso is no cioopbion to the 
general rule that a penal atabuto must be ooDsliuod sbriotly. 

Proof of being in a hoapital for the space of twenty days cannot bo 
taken as equivalent to proof of grievous hurt. Qui'jI5N-TilMl*ltICHH 
V. VASTA CHELA, 19 B. 247 

(13) 8. ZZO—Usino violence for the purpnae of extorting a confe.Hiion — 
Abetment— Illegal omission to act—‘ Respondent superior •'—Bombaif 
Police Act (Act IV of 1890), S3. 51 and t2—Du(y of a police officer 
to shelter a person in custody.— A. policeman who stands by , acquioBO' 
ing iti an a'^sauU oo a prisoner ootnooitlod by anothor poliosman for 
the purpose of extorting a confession, is guilty of abotmont of an 
ofience under a. 330 of the Indian Penal Code. 

Nothing but fear of instant death is a dofenoe fora policeman who 
tortures any one by order of a superior. The maxim respondent, 
superior has oo application in such a ease. Under tho Humbay 
Police Act {Act IV of 1890) every police officer is bound to Hhellor a 
person in cusiody, and to arrest persons committing assaults likoly 
to cause grievous bodily injury. If be omits to perform this duty, 
be is guilty of abetment. 

When the law imposes a duty to act on a person, bis illegal omthsion 
to act renders him liable to punishment. QUKKN-liiMl'ltl*/fjS v. 
LATIFKBAN. 20 B. 394 


(14) 8 . 34'2 — See GRIM. PRO. CODE {ACT X OF 1892), 19 B. 72. 

(15) S- ^^^'^—D^fam'ttion—Puhlic'ition—Mode of publicotion dffamntory 

though the imputation b>.trne.^Vuder a. i99ol th.. Indian Penal 

Code the person who publishes, and the person who makes, an im- 
putation ace alike guilty of defamation. 

A Court may find that an imputation is true and made for tho public 
good, but on considering the manner of the puM. cation {ex. gr.. in 
a newspaper) it may hold that the particular publication is not for 
the public good, and is. therefore, not privileged. QUEBN-^Ml'RLHH 
V Janabdhas DaMODAR DIKSHIT, 19 B. 701 

il6\ 3 499 ErceptionO— Dtfamrfion—Pf ifiiUge of counsel— O.ood faith- 

' ‘Constructirjn -Construction cf stnctt'6.- A pleader, "J 

Mamiatdac on behalf ot hi. cl.et.t. who wa. 

the Bombay Land K^^enae Code (Bocnoa? Act V of J^^J) 

wilfnlly removing boundary maria, commented on some of tbo 

:i;ne“L for .h. Vorrevioo. .o4 o.f.ei 

one of those witnesses pro*«a;ed the pleader for defamation. I ho 

Magistrate held that ihere was no on for *"5 

convicted the pleader, and sentenced him to pay a fine of Rh. lu 

under 3 . 500 of the Indian Peoal Code. 

Heid, reverFing the conviction and sentence. 
express malice (which w« not to 
protected by exception 9 to s. 499 of toe In - 

Eeld, also that in considering whether there was 
e and atUntioo, the p-.mion of the 

«oo mast bet. k,n P^blKl 

where expre*. malico is ao'sea., a ✓oor. Amneivina bira of the 

19 B S IO 

tfi at. *03. toa-Crimit^ 

^ooMOe dumiMMdis^ ^ of tlM Iwiao Peoei Code 

Sl7 * “• 
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Penalty. 

See Bond, 20 B. 791. 

Pension. 

Bee INSODVENCY. 19 B. 232. 

Personal Earnings. 

See Insolvency, 19 B. 232. 

Pilgrimage Expenses. 

See MINOR, 20 B. 61. 

Plaint. 

(1) Bee ACT IX OP 1887 (PROVINCIAL SMALL CAUSE COURTS), 20 B. 283. 

(2) See Civ. Pro, Code (Act XIV of 1832), 19 B. 303. 

(3) See POSSESSION, 20 B. 798, 

(4) See Practice, 19 B. 323 ; 20 B. 50, 675. 

(5) See WILL, 19 B. 320. 

Plea. 

(1) See Civ. Pro. Code (Act xiv op 1882), 20 B. 86. 

(2) See Evidence act (I of 1872), 19 B. 195. 

Pleader. 

See Practice, 20 B. 293. 

Pleadings. 

(1) Sea HINDU LAW (PARTITION), 19 B. 593. 

(2) SiQ Landlord and Tenant, 20 B. 759. 

Pledge. 

(1) See LIMITATION ACT (XV OF 1977), 20 B. 408. 

(2) See MINOR, 20 B. 61. 

Police. 

(1) See GRIM. PRO. CODE (ACT X OF 1382), 19 B. 72. 

(2) Soe Defamation, 19 B- 717. 

(3) S‘e EVIDENCE. 20 B. 165. 

Police Officer. 

(1) Sea Evidence act (I op 1872), i9 B. 363. 

(2) See Penal code (act XLV of 1360), 20 B. 394. 

Police Patel. 

Bombiiy Act Vltl of 1887. ss. 10, 11, 12-Dati6s of the police patel in 
cases of unoataral oc sudden death — Ancient village system of 
police not afiected by the Code of Criminal Procedure (Act X of 
1882)— See ACT VIII OF 1867 (BOMB.\Y VILLAGE POLICE), 19 B. 
612, 

Political Agent. 

See Succession Certificate act (VII of 1889), 19 B. U5. 

Possession. 

(1) Declaration of title^Suit by person in possession for declaration of title 

Burden of proof — Evidence— Failure of plaintiff to prove title— ‘ 

^0 evidence of defendant's title— Effect of plaintiff's possession- 
plaint — Prayer for general r elief — Practice— Specific Relief Act (I o/ 
1877), s. 42. — The plaintifi who was in possession of certain land 
sued for a declaration that the defendant had no title to it and 
that it belonged to him. The plaint also contained a prayer for 
general relief. At the trial both plaintifi and defendant failed to 
prove any title to the land, but the plaintifi proved that he bad been 
for ten years in possession and had built a shed on iti 
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:Posstss\on^{ConcluM) , 

Held, that no declaration of thia plaintifi’s title could be made; but 

Beld, on the authority of 20 I.A., 99. that the plaintiff was lawfully 
eutitled to the land and to the shed thereon.. GANGABAM v. 
SECRETARY OP STATE FOR INDIA, 20 B, 798 

(2) Ejectment — Title by possession— Mamlatdar^Finding by Mavilatdar 
as to possession— Suhsegwenf contrary finding by Civil Court-^ 
Mamlatdar*s order not conclusive— Suit by party against tohom 
Mamlatdar’ $ 0 } der made- Limitation, — Tbeplaimiff brought this 
suit to recover possession of certain land which had belonged to her 
nephew, and of which after his death in 1878 ahe had assumed the 
management. In 1881 she brought a possessory suit against the 
first defendant in the Mamlatdar’s Court, which suit was dismissed 
in January, 1885, Ihe Mamlatdar holding that she had not been in 
possession. In a civil suit, however, which (pending the proceed- 
ings in the Mamlatdar s Court) she had filed against the first 
defendant in the Court of the Subordinate Judge of Haveri, the 
Judge found that she had been in possession since 1880, and award- 
ed her damages against the first defendant (who was held to be her 
farm servant) for crops which had been taken away by him. In 
1887 the second defendant as mortgagee from defendant No. 1 
obtained a decree against plaintiff in the Mamlatdar’s Court award- 
ing him possession of the land, and in execution of that decree the 
plaintiff whs dispossessed in December, 1887. 

In 1890 the plaintiff filed this suit to recover possession and for mesne 
profits eince 1887. The defendant pleaded that the plaintiff had no 
title to the land and that the suit was barred by limitation, inas- 
much as the plaintiff bad not brought a suit to establish her right 
within three years after the Mamlatdac’s order in 1885 dismissing 
her possessory suit. 

Beli that the Mamlatdar’s order of January, 1885, bad no conclusive 
effect and was rendered ineffectual by the subsequent decree of the 
civil Court ; and as the plaintiff continued in possession, notwith- 
standing that order, down to 1887, the present suit was not barred 
by limitation, and neither her remedy nor her right to the land was 

extinguished. 

Held, also, that the plaintiff’s possession prior to lo87, confirmed as 
it was by the decree of the civil Court in 1885 and by the finding of 
the lower Court of Appeal in the present case, must prevail against 
the defendant, who olaimed through plaintiff’s farm servant only 
and whose possession commenced with the disturbance which com- 
pelled the plaintiff to bring the suit. 

Possession is prima facie evidence of title and is primarily exclusive, 
and it is for him who impugns this exclusive title to show that the 
DossessioD originated in a way not to affect his own right. 
KRISBNACHARYA V. LiNQAWA, 20 B. 270 

(3) Joint family— Possession— Joint possession— Co parcener’s right to sue 

' ' for joint possession of the whole or any part of the joint estate— 
Co-parcener not bound to sue for partition — See HINDU LAW 
(JOINT Family), 20 B. 467. 

(4lJoint property — Suit by oo-owner for exclusive possession — Practice— 
Proccdure^See PRACTICE, 20 B. 627. 

(61 Suit for exclusive possession— Joint posaeBsion proved at beating— 

' Procedure— Practice— See PRACTICE, 20 B. 669. 

(6) See ACT III OP 1876 (Bombay Mamlatdars* Courts), 20 B. 491. 

(7) Bee Limitation act (XV of 1877), 20 B. 601. 

(8) See Minor, 20 B. 388. 

(9) See PbaCTIOB, 20 B. 763. 

Possessory Suit. 

(1) Bee ACT III OP 1076 (BOBIBAY MAMLATDAHS’ COURTS), 19 B. 289 ; 

ao B. 260. 

(2) Bee EXECUTION OF DECREE, 20 B. 861. 

(8) Bee JUDGE, 19 B. 608. 
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Power of Appointment. 

See Hindu Law (Will), 19 B. 647. 

Practice. 

(1) Adjournment — Dismissal of suit for non-appearance of plaintlfi — See 

Civ. mo. Code (Act XIV op 1882), 20 B. 736. 

(2) Grim. Pro. Code (Act X oi 1882), s. 431— Appeal by accused against 

conviction — Death of appellant— Abatement of appeal — Appeal — 
Remedy open to the deceased appellant’s heirs — See Crim. PbO. 
Code (act X of 1882). 19 B. 714. 

(3) Execution — Application for — Form of application — Procedure — Civ, 

Pro. Code (XlV of 1882). ss. 235, cl (;) and 260— Decree— See CiV. 
Pro. Code (act XlV of 1882), 19 B. 34. 

(4) Execution— Stay of execution on giving security— Subsequent execa- 

tion—Default of judgment debtor— Surety— Liability of surety in 
execution — Sea SURETY, 19 B. 578. 

(5) Jurisdiction— Cause of action arising out of jurisdiction— Addition of 

a defendant residhig out of jurisdiction in a suit b) ought against 
other defendant under cl. 12 of Letters Patent, 1865— Fresh leave to 
sue such neio defendant necefsary— Hindu law— Minor — Liability of 
minor for debt— Ancestral trade carried for benefit of minor by the 
minor's natural guardian— Minor bound by the actsoflhe guardian. 
—Where a defendant is added who does not reside within the juris- 
diction of the High Court and against whom the c.ause of action has 
not arisen wholly within that jurisdiction, leave must be obtained 
under cl. 12 of the Letters Patent, 1885, even if leave was obtained 
when the suit was originally filed. 

Under Hindu law where an ancestral trade descends upon a minor 
as the sole member of the family, and tbo ancestral trade is carried 
on under the superintendence of the minor’s natural guardian, for 
the benefit of herself (she having a claim for maintenance) and the 
said minor, the minor will be bound by all acts of the guardian 
necessarily incidental to or flowing out of the carrying on of the 
trade. RamparTaB v. FOOLIBai, 20 B. 767 

<6) Jury — Verdict— Special verdict— Duty of Judge- Practice— Procedure 
— Crim. Pro. Code (Act X of 18S2), ss. 298 and 302— See ORIM. 
pro: CODE (ACT X OF 1882), 19 B. 735. 

(7) Objection taken for the first time in appeal— See HINDU LAW (ADOP- 

TION), 19 B. 331. 

(8) Parties — Defendant who has assigawd interest— No right to be made 

cO'plaintifl — Plaintifi without right of action — Attempt to remedy 
defect by joining others in whom right supposed to lie — Civ. Pro. 
Code (Act XlV of 1832), s. 27— Mortgage — Redemption after the 
expiry of a term — Right of redemption and foreclosure co extensive 
— Power expressly given to the mortgagee to call in his money before 
the expiry of the term — Stipulation unilateral and void of considera- 
tion — Right to redeem fettered by coofiniog it to a particular time or 
to a particular description of persons — Oppressive and unreasonable 
restraint on the right of redemption— See MORTGAGE (REDEMP- 
TION). 20 B. 677. 

(9) Parties — Procedure — Hindu law — Joint family — Bond given in name 

of one member of joint family for loan made out of joint family 
funds — Suit on bond — Right of such member to sue alone — Other 
members'not necessary parties — See Hindu Law (Joint Family), 
20 B. 435. 

(10) Pauper — Application for leave to sue as pauper — Rejection of applica- 

tion — Exteusion of time granted for payment of Court-fees 
Payment of fees after period of limitation for suit has expired — Limi- 
tation Act (XV of 1877), s. 4 — Civ. Pro. Code (Act XIV of 1S83), 
SB. 409 and 413— See Pauper, 20 B. 608. 

(11) Possession— Swi< /or exclusive possession — Joint ownership proved af 

hearing— Procedure. — Exclusive possession can only bo awarded' 
on proof of exclusive title. 
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Practice— (Continued). 

If ft oaso not alleged by the plaintifi disslosed in the evidence, the 
Court oaa allow it tc be set up, provided a specifio issue is raised on 
it and tbe defendant is given an opportunity of meeting it. 
PARSHBAM V. MIRAJI, 20 B. 569 

(12) Procedure — Amendment of plaint— Civ. Pro. Code (Act XIV of 1882), 

ss. 53, 562 and 582 — Remand— Appellate Court’s power to amend 
plaint — Suit for rant converted into one of ejectment — See CiV. 
Pro. Code (Act XIV of 1882), 19 B. 303. 

(13) Procedure— Amendmeni of plaint — Oriffinal form of plaint the test of 

jurisdiction, — A plaint praying for a declaration that a certain tax 
was illegal and also for damages for illegal entry into the plaintiff’s 
house was presented to the Court of the First Class Subordinate 
Judge of Surat. Tbe J udge amended the plaint by striking out tbe 
portion “ regarding the reliefs other than the relief for damages,” 
and then holding that tbe claim for damages would lie only in the 
Small Cause Court, returned tbe plaint for presentation in that 
Court. 

ffeld, that the Subordinate Judge was not justified in returning the 
plaint at that stage of the proceedings. Tbe shape in wbioh the 
suit was originally iostitu ed is the te^t of jurisdiotion. MOTABHai 
V. Surat City Municipality, 20 B. 675 

(14) Procedure — Appeal by accused— Order rejecting appeal as barred by 

limitation— Review of such order— Finality of judgments in criminal 
matters— Grim. Pro. Code (X of 1882;, ss. 421. 430— Criminal Pro- 
cedure— See CRIM. Pro. code (Act X op 1882), 19 B. 732. 

(16) Procedure — Arbitration— Application to file award— Civ. Pro. Code 
(Act XIV of 1882), 69. 525, 526 — Objections as to factum or validity 
of submission and award — Ss. 521 and 622 of the Civ. Pro. Code 
(Act XIV of 1882)— See ARBITRATION, 20 B. 696. 

(16) Procedure— Bond— Hundi- Dishonour— Stamp— Penalty— Offer to 

nay stamp duty and penalty in second appeal not allowed — See 
BOND, 20 B. 791. 

(17) Procedure— ‘Civ> Pro. Code (Act XIV of 1882), ss. 2 and 186— Order 

dismissing a suit— Decree-Appeal.— A d order dismissing a suit 
under s, 136 of the Civ. Pro. Code (Act XIV of 1882) is a decree 
under the definitiou contained in s. 2 of tbe Code, and as such is 
appealable. MANSING.TI v. MEHTA HARIHARRAM NARHARRAM, 

19 B. 307 

(18) Procedure— Civ, Pro. Code (Act XIV o/ 1882), s. 39— Plead'r-Pleader 

duh/ appointed by a party to a suit cannot delegate hts authority to 
another pleader— Ez parte decree. — The applicant (defendant No. 2) 
was one of two defendants in a suit in the Court of Small Causes 
in Bombay. He and his co-defendant (defendant No. 1) appointed 
separate pleaders (K. and W.) to conduct their o^ee. On tbe day of 
bearing tbe applicant was unavoidably unable to be present, and 
bis pleader (K.) being also engaged elsewhere requested W., the 
pleader of the other defendant in tbe suit, to bold his brief and to 
conduot tbe oaso for both defendants. W. did so. A decree was 
passed against both defendants. Tbe applicant subsequently applied 
to tbe Full Court under p. 37 of tbe Presidency Small Causes Court 
Aot (XV of 1882) for a new trial on tbe ground that he had not 
been represented at the bearing and that the decree had been 
passed against him ex parts. Tbe Full Court refused tbe applica- 
tion. holding that the applicant had been represented by ft pleader, 
and that the decree against him was not ex parte. The appellant 
then applied to tbe High Court in its extraordinary jariediotioo. 

Held, disobarging tbe order of the Full Court, that the decree against 
the applicant was an ex parts decree. E., who was tbe applicant’s 
duly Appointed pleader, could not delegate his authority to W.. and 
as tbe applicant was not himself present, the decree was ex parts, 
W. was not the duly appointed pleader of tbe applicant and could 
not, therefore, represent him at the hearing ; see s* 89 of the Oiv* 
Feo« Code (Act XIV of 1S89). The High Ooort sent back tbe oass 
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Praclice— (Con/inuerf). 

to the Small Causes Court to deal with the 

trial on its merits. SHIVDAYAL RAMGHABAN v. KHETU GANGU, 

(19) Pro«dur!-Cm. Pro. Code {Act XIV of 1932), ss. 93. 243 and 647 

—Darkhnst for execution of 

shorv cause why decree should not be executed -Failure of both 
ties to appear on the appoint-d day— Dismissal of ^ 

darkhast for the eTeoution o£ a decree can be 

presentation a notice is issued to the ludgmeot-debtor under s. 248 

of the Civ. Pro. Code (Act XlV of 1892). and neither 

on the day on which it is made returnable- TOKARAM v. KFANDU, 

(20) Prlcedufe-Civ. Pro. Code (Act XIV of 1832), ss. 100. 108 and 157- 

Presidency Court of Small Causes-Adjoarned hearing Absence of 

defendant— P’-c parte decree — See CiV. PRO. CODE (ACT XIV O 

1882). 20 B. 380. , 

(21) Procedure-Civ. Pro. Code (Act XIV of 1882) ss. 566. 569 and 5i4-- 

Remand— Findings on issues— Duty of Appellate Court to Jorm -Us 

own opinion on the evidence or record reasons for findtr^s. 
tifying to the High Court the findings on issues sent back on remand 
and found by the Court of first instance, the lower appellate Court 
is, in the absence of any admission by the party against whom the 
issues have been found, bound to form its own opimon on the evi- 
dence and record its findings with the reasons ^hem. RAM- 
CHANDBA GOVIND MANICK V. SONO SADASHIV SABKHOT, 

19 B. 551 . ^ 

(22) Procedure-Civ. Pro. Code (XIV of 1882). 9. 608-Pnvy Counoil- 

' Appeal 10 Privy Council-Decree— Stay of execution before appeal 

admitted — Practice— Procedure — See CiV. PRO. CODE (ACT XIV 
OF 1882). 19 B. 10. * . 

(231 Procedure-Commission— Evidence taken on commission— Admissi- 
bility of-Evidence Act (I of 1872). s. 33-Right and opportunity 
to cross-examine— Evidence improperly admitted— New trial— Lvi- 

dence Act (I of 1872). s. 167— See FRAUD, 19 B. 749. 

(24) Procedure-Ctim. Pro. Code (Act X of 1332). s. 421 -Iudgm 6 at reject- 

' ^ ing an appeal need not be in writing— See GRIM. PRO. CODE 

(ACT X OF 1882), 20 B. 540, 

(25) Procedure-Decree-Death of party between 

Judgment, date of operation of-Cw. Pro. Code (A^ 
s. 234 — An appeal having been argued on the lUh November, 1892, 
the case was adjourned for judgment which was delivered on the 
30ch November. 1892. and was in favour of the plaintiffs In the 
meanwhile the defendant had died. On application for execution 
it was contended that the decree was null and voia, as the respond- 
ent was dead when it was passed. 

HeZd, that the judgment should be treated as *5^^^ 

been delivered on the day when the arguments were closed. N ARNA 
AND P.^RAMESHVAR v. ANANT, 19 B. 807 

(26) Procedure— Decree— Execution of decree— Death of fudgmeni-debtor 
' after attachment but before sale in execution— Sale imthout legal 

representative of judgment-debtor being made a party— ESeci of such 
omission on validity of sale— Civ. Pro. Code (Act Xp o/ 1882), 
ss 311, 316.— Tukaram obtained a decree against one Subhankhan, 
and in execution attached certain land which Subhankhan had 
previously mortgaged to Krishnaji. On the lltb June, 1877, » 
warrant for sale was issued followed by the usual proclamation. 
Subhankhan died on the 27th September, 1877, and a few days 
oUetwards, viz., on the 3rd October, 1877. the sale took place with- 
out any notice being given to Dhondu Bai, who was the heir ana 
legal representative of Subhankhan, who, however, came to know 
of it shortly after. Tukaram the decree-holder, putohaBed the 
land at the sale, and in 1883 sold it to Aba, who redeemed the 
mortgage from Krishpaji and took possession. In 1891, Dbondu 
Bai, as heir and legal representative of Babhankhan, brought this 
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i^actlce— (ContiniMd). 

suit oUiming to redeem tbe moctgaRe. She made Kriehuaji 
(oiigioal mortgagee) and Aba (the purohaeer) parties to the suit. 
She oontended that the sale in exeoiition was bad, having taken pUce 
after the death of the iudgmeot-debtor and without bis legal 
representative having been placed on the record. 

Held, that the plaintifi wae not entitled to redeem. 

Per JARDINE, J.— As no *' substantial iojur; ’* was alleged to have 

resulted by reason of the plaintiS not having been brought on the 

record of the execution proceedings immediately on the death of 
the iudgment debtor and before the sale took place, the purchaser 
acquired a valid title under s. 316 of Code of CWiI Procedure (Act 
XIV of 1882). 

Per R^tNADE J. — The omission to join tbe name of the represent- 
ative of tbe deceased judgment-debtor as a party to tbe record was 
a material irregularity end a serious defect in the title of the 
auction- purchaser. But this irregularity did not vitiate the sale 

under the special circumstances of the present case, viz.; that the 

plaiotiS had taken no step to set asi^ie tbe sale althoogh she came 
to koow of the sale within a few days after it took place { that there 
was no fraud or mala on the part of the judgment-creditor ; 

that the eale had not resulted in any subetantial injury to the 
plaintifi. and that the auction-purchaser and his assignee bad been 
in adverse possession for more than twelve years. ABA v, DHONDU 
BaI, 19 B. 276 

fQ71 Procedure— Execution— Decree— Attachment under decree of High 
• ' * Court of property already attached under decree of Small Causes 

Court— Claim to attached property, by what Court decided— Civ. 
Pro. Code (Act XIV of 1882), s. 272--Seo ClV. PRO. CODE (ACT 
XIV OF 1882), 19 B. 710. 

(0R\ Procedure— Inspeetion— Affidavit of documenfs— Minor.— An affidavit 

' of documents may be required from a minor defendant. NATH- 
MCLL NARSINGDAS V. MaLHARBAO HOLKAR, 19 B. 360 

m) Procedure— Lunatic— Limitation— Striking out lunatic plaintiff’s 

' ' name— Restoration of name— Suit by person not adjudged to be of 

unsound mind under Act XXXV of 1858— Bee LUNATIC, 19 B. 135. 

/30) Procedure -Mortgage— Sub-mortgage -Ridemption— Suit by original 
mortgagor against mortgagee and sub mortgagee— Death of mort- 
eaceo pending suit— Abatement— Partiea— Civ. Pro. Code (Act XIV 
of 1802). s. 368— Bee MORTGAGE (REDEMPTION). 20 B. 549. 

/3n Procedure— Plaint— Alternative reliefs-^PartUion— Findings of fact 

' unaccompanied by reasons— Not conclusive in second appeal— Second 

Qjjpgal. Tbe plaintiff sued to recover possession of tbe northern 

half of a certain plot of land, alleging that it bad fallen to hie share 
at a partition made in 1687, and that he was illegally dispossessed 
thereof by the defendant in 1890. He also prayed, in the alterna- 
tive that if the alleged partition were not proved, tbe land should be 
partitioned and his share awarded to him. - The suit was dismisped 
by the lower Courts on the ground that the alleged partition wae nob 
proved and that no order for partition could be made in tbe face of 
the plaintiff’s distinct allegation that it had already taken place. 
Beld that the plaintiff's allegation of partition did not preclude him 
from seeking the alternative relief on the strength of his general title. 

Beld also, that where no reasons are given by a lower appellate Court 
for tbe conclusions arrived at, suob conclusions cannot be accepted 
as legal findings of fact in second appeal, NiNGAFPA v. SHIVAFPA, 
19 B. 823 — 

4321 Procedure— plaint, presentation of — Return of plaint for presentation 

' ' to proper Court — Juriedictxon — Bigh Court, power of. to interfere 

under Beg. II of 1927, a. 5, 2.— A Becond Class Bubordi- 

nate Judge returned a plaint for preaentatipq fn .tbe proper Court on 
. the ground that the entjeot-matter exoeedea bis peounlary jurisdio* 
tioD. The First Class Subordinate Judge, to Hfvhom tbe plaint was 
thanpreeeDted, alto returned 4t fo^ pfleseutatkm in the proper Court 
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Practice — (Continued). 

on tbe ground that the subject-matter was below bis pecuniary juris- 
diction. The plaintiff thereupon presented tbe plaint to the succes- 
sor of tbe Second Class Subordinate Judge who had originally 
returned the plaint. That Judge held that be had no jurisdiction 
to review the order passed by his predecessor. Tbe plaintiff appealed, 
and tbe Judge rejected the appeal, holding that no appeal lay against 
an order refusing to grant a review. 

The plaintiff applied to the High Court under its extraordinary juris- 
diction. 

Held, that the case was one in which the High Court ought to inter- 
fere under cl. 2, s. 5 of Reg. II of 1827. 

The order of tbe Second Claes Subordinate Judge was set aside with a 
direction that ho should admit the plaint as of the date of its 
otiginnl presentation. GiRDHARLAL HARGOVANDAS v. LALLU 
JAGJIVAN, 20 B. 50 

(33) Procedure— Possession^ Joint property — Suit by co-owner for exclusive 

possession. — The plaintiff sued for pot’session of certain land. The 
lower Court held that the land was tbe joint property of the plaintiff 
and defendant, but finding that the plaintiff had been in exclusive 
possession allowed bis claim and gave him a decree. On second 
appeal. 

Held, that exclusive possession could not be awarded unless exclusive 
title was proved. On plaintiff’s application, which was not opposed 
by tbe defendant, the decree of tbe lower Court was varied, and the 
plaintiff was awarded joint possession of the property in suit. NanA 
V. APPA, 20 B. 627 

(34) Procedure— 'Right of action— Suit by plaintiff having no interest in 

subject-mailer— Joinder of a party co-plaintiff having interest — Civ. 
Pro. Code (^ct XJV of 1882), s. 32.— If a plaiiitjff at the time he 
brings his suit has no interest in tbe Bubjoct>mattet thereof, tbe 
joinder of a person as co*plaintifi who has an interest cannot alter 
the plaintiff’s position or confer on him any right of suit. BHANU 
V, KaSHINATH, 20 B. 537 

(35) Procedu'-e — Suii for ejectment turned into a redemption suit.— A Court 

can in its discretion pass a decree for redemption in a case in which 
the plaintiffs have sued in ejectment. PaRSHOTAM BHAISHANEAR 
V. RUMAL ZUNJAR. 20 B. 196 

(36) Procedure— Suit for possession— Issues to be raised— Second appeal— 

Finding of fact— Finding of loiuer Court based on misconception of 
evidence. — The finding on an issue of a lower appellate Court which 
is based on a misconception of what the evidenoo is, cannot be 
accepted in second appeal as a legal finding on it. 

In a suit to recover possession based on a deed of sale, 

that the Court should have raised issues as to ownership and 
possession, as even if the sale-deed were not proved, tbe plaintiff 
might have been able to subetantiate a title independently of it. 
GOVIND V. VITHAG, 20 B. 753 

(37) Specific Relief Act, I of 1877, a. 42 — Possession— Declaration of title 

— Suit by person in possession for declaration of title — Burden of 
proof — Evidence — Failure of plaintiff to prove title — No evidence 
of defendaut’s title — Effect of plaintiff’s possession — Plaint— Prayer 
for general relief— See POSSESSION, 20 B. 798. 

(38) Will— Certificate— Reg. VIII of 1827— Amendment of plaint— Limi- 

tation — Limitation Act (X of 1877), soh. II, art. 144— See WlLIi, 
19 B. 320. 

(39) See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 19 

B. 46, 202. 

(40) See ACT VIII OF 1890 (GUARDIAN AND WARDS), 20 B. 667. 

(41) See APPEAL (TO PRIVY COUNCIL), 20 B. 699. 

(42) See OlV. PRO. CODE (ACT XIV OF 1882). 19 B. 204, 694 ; 20 B. 304. 

(43) See Company, 19 B, 88, 

(44) See CONTEMPT OF COURT, 19 B, 162. 
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Practice — (Concluded). 

(45) See CONVERSION, 20 B. 63. 

(46) See COPYRIGHT. 19 B. 657. 

(47) See CBI&I. PRO. CODE (ACT X OP 1882), 20 B. 146, 

(48) See DIVORCE, 20 B. 362. 

(49) See EVIDENCE, 19 B. 728. 

(50) See EXECUTION OF DECREE, 19 B. 539. 

(51) See Husband and Wife, 19,b. 293. 

(52) See Insolvency. 20 B. 403. 

(53) See LIMITATION, 20 B. 104. 

(54) See LIMITATION ACT (XV OP 1877), 19 B. 48, 663. 

(55) See MahOMEDAN LAW (DEBTS), 19 B. 273. 

(56) See MAMLATDAR, 20 B, 630. 

(57) See MINOR, 19 B. 571. 

(68) See MUNICIPALITY. 19 B. 212. 

(59) See NATIVE CHRISTIAN. 19 B. 783. 

(60) See STAMP, 19 B. 635. 

(61) flee SUCCESSION GEBTIPICATE act (VII OF 1839). 19 B. 790. 

(62) See VALUATION, 20 B. 265. 

(63) See VENDOR and PURCHASER, 19 B. 43. 

Preferential Dividend. 

See COMPANY, 19 B. 1. 


Prescription. 

See BASEMENT, 20 B. 704. 

Presumption. 

(1) See ACT I OP 1880 (BOMBAY KHOTI SETTLEMENT). 20 B. 78. 

(2) See EVIDENCE. 20 B. 367. 

(3) See MUNICIP.ALITY, 20 6- 732. 

(4) See PENAL CODE (ACT XLV OP 1860), 19 B. 247. 

t5) See SUCCESSION CERTIFICATE ACT (VII OP 1889), 19 B. 338. 

Primogeniture. 

See CHRIBTI.^N, 19 B. 680. 


Principal and Agent. 

Consignment for sale— Unauthorized sale by agent below limit— Measure of 
damages .— measure o( damages, in a case where an agent has 
in breach o( his duty sold goods of bis principal below cbe limit 
placed upon them by the principal, is the loss which the principal 
has sustained, and if he ha? sustained no loss, he can only ask foe 
nominal damages. MaNCHUBHAI NAVALCHAND v. JOHN H. 
TOD, 20 B, 633 
Principal and Surety. 

(1) See CiV. PRO. CODE (ACT X(V OF 1882), 19 B. 694. 

(2) See Domicil, 19 B. 697. 

Privilege. 

(1) See DefAM.aTION, 19 B. 717. 

(Q) See Penal Code (act XLV op i860), 19 B. 51. 340. 


Privy Councili 

(1) Appeal to Privy Council— Decree— Stay of execution before appeal 
' ’ admitted -Practice — Procedure — Civ. Pro,. Code (XIV of 1882), 
B. 608— See CiV. PRO. CODE (ACT XIV OP 1882), 10 B. 10. 

2) Avpaal to Privy Council — Time toappeal— Limitation— Limitation Act 
(XV of 1877), se. 6 and 12. and seh. II, art. 177 — C»v. Pro. Code 
(Act XIV of 1882), a. 698. — An application for leave to appeal tc the 
Privy Coxmoil must be made within six montba from the date of 
decree. Such an application ie not an appeal, and in computing the 
period of limitation, the time required for obtaining a oopy of tha 
decree cannot be excluded. MobOBA RAMCHANDBA v. Qhana> 
BBAM N. NADKABNI. 19 B. 301 
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Probate. 

(1) Application for probate — Executor — Arbitration^Beference by executor 

to arbitration — Award — Power of executor to refer to arbitration — 

Effect of awards Jurisdiction-" Jurisdiction of Testamentary Court to 
decide question of award. — An executor having propouoded a will and 
applied for probate, a caveat was filed deoyiag the execution of the 
alleged will, and the matter was duly registered as a suit. The 
executor and the oaveattit subsequently referred “ the dispute” to 
arbitration, and an award was made that the alleged will bad not 
been executed. The executor nevertheless subsequently continued 
the suit. At hearing the oaveatrix pleaded the award and contended 
that it was binding on the plaintifi ^executor). The plaintifi (execu- 
tor) contended that the Court as a Court of Probate had no jurisdic- 
tion to try any question as to the awards but was limited only to 
the question of the execution of the will. 

Held, that the Court had jurisdiction to determine the question as to 
the award. 

Held, also, that the award was binding on the executor. GHEDEiA- 
BHAI ATMARAM V. NANDUBAI, 20 B. 238 

(2) Guardian and Wards Act (VIH of 1890)— Certificate of Guardianship 

— Guardian appointed under a will — Necessity of probate — See ACT 
VIII OF 1690 (Guardian and Wards), 19 B. 832. 

(3) Will — Executor who has acted required to lodge will and obtain prebate. 

— One Tulsidas Varajdas died in 1883, and by bis will appointed bis 
brother Tapidas sole residuary legatee and also his executor, and 
be directed that in case of Tapidas’ death. Damodar (Tapidas ' son) 
should be executor. Tapidas accordingly acted as executor until 
bis death in May, 1886, and then his son Damodar continued to 
administer the estate, but neither of them obtained probate of the 
will. Tapidas left a will whereby be appointed his two sons Damo- 
dar and Dayabhai (the applicant) his executors and also bis residuary 
legatees. In June, 1895, Dayabhai, stating that he was one of the 
residuary legatees of Tapidas, who was the sole residuary 1<>gate8 of 
Tulsidas Varajdas, applied for a citation to be issued to Damodar 
directing him to bring in and prove the will of Tulsidas Varajdas, 

In reply, Damodar submitted that there was no necessity to prove 
the will ; that the estate was fully administered, and that he bad 
no funds left in his hands out of which to pay the costs of probate. 

Held, that the executor Damodar must lodge the will in Court, and 
that on the applicant Dayabhai paying half the estimated cost of 
obtaining probata (including probate duty), the executor Damodar 
should take out probate of the owill. DAYABHAI TaPIDAS v. 

Damodar Tapidas, 20 B. 227 ... 710 

(4) Will — New page of will not duly executed substituted by testator after 
execution of will—Depmdent relative — Revocation. — After the death 
of the testator (H. G. Meakiu) hie will was found among bis private 
papers in a sealed envelope with the words '* H- G. Meakin’s will 
not to be opened until after death.’* written in his hand writing on 
the face of the envelope. The will was wholly in his writing and 
was written on four separate sheets of paper pinned together. The 
first, third and fourth pages were of blue paper and of the same 
size, and each of them was signed at the bottom by the testator and 
by two witnesses. The fourth page stated the date of the will and 
was signed by the testator and was duly attested by the said two 
witnesses. The actual execution of the will took place (as was 
proved by evidence) in March or April, 1891. The second page, 
however, was of a different kind of paper from the other pages and 
of smaller size, and was signed by the testator, but not by witnesses. 

This second page contained a bequest to a child who was born in 
May, 1894. i e., some months after the will was executed. The 
executors propounded the will. 

Heldf that probate must be refused. Ker v. Mbaein» 20 B. 370 ... 309 

(6) See ACT V OF 3881 (PROBATE AND ADMINISTRATION), 20 B. 607. 

.. . (6) Bee EXECUTOB, 19 B. 123. 

V - • • • 
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Procedure. 

(1) See ACT XVII OF 1879 (DEKKHAN AGRIOULTURISTS’ RELIEF), 

19 B. 46. 

(2) Bee APPEAL (TO PRIVY COUNCIL). 20 B, 699. 

(3) Sea ARBITRATION. 20 B. 596. 

(4) See Bond, 20 B. 791. 

(5) See CiV. PRO. CODE (ACT XIV OF 1882). 19 B, 10. 34, 204, 694, 710 ; 

20 B. 304. 380. 

(6) See COMPANY. 19 B. 88. 

(7) See COPYRIGHT, 19 B, 557. 

(8) SfeCRIM. PRO. CODE (ACT X OF 1882), 19 B. 732, 735 ; 20 B. 540. 
(9} See Execution of Decree, 19 b. 539. 

(10) S;e FRAUD. 19 B. 749. 

(11) See HINDU Law (Joint Family), 20 B. 435. 
tl2) See Husband and wife, i9 B. 293. 

(13) See insolvency, 20 B. 403. 

(14) See Limitation. 20 B- 104. 

(15) See LIMITATION ACT (XV OP 1377), 19 B. 43. 

(16) See LUNATIC, 19 B, 135. 

(17) See MaHOMEDAN LAW (DEBTS), 19 B. 273. 

(18) See MaulatdaR, 20 B. 630. 

(19) See Minor, 19 B. 57l. 

(•20) See MORTGAGE (REDEMPTION), 20 B. 549. 

(21) See Practice, 19 B. 276, 55l, 307, 323, 350,807 ; 20 B. 60, 196, 293, 

637. 541, 569, 627, 675. 753. 

(22) See Succession Certificate act (VII of 1889), 19 B. 790. 

Proclamation. 

See Civ. Pro. CODE (ACT XIV OF 1382), 19 B. 127. 

Promissory Notes. 

See Evidence, 20 B. 367. 

Proof. 

See LIMIT,\T10N ACT (XV OP 1877), 20 B. 109. 

Publication. 

See PENAL CODE (ACTXLV OP 1860). 19 B. 703. 

Public Officer, 

See CIV. Pro. Code (act XIV of 1882), 20 B. 697. 

Public street. 

See Municipality, 19 B. 212; 20 B. 146. 

Public Way. 

See PENAL CODE (ACT XLV OP 1060), 18 B, 716. 

purchase*money. 

See CIV. PRO. CODE (ACT XIV OF 1882), 20 B. 746. 

Qualified Prlvlleg:e. 

See PENAL CODE (ACT XLV OP 1860), 19 B, 61. 

Question of Fact. 

(1) Bee APPEAL (TO PRIVY COUNCIL), 20 B. 699. 

(2) See MAMLATDAB, 20 B. 630. 

Question off Law. 

60 ACT XV OF 1882 (PBESroBNGY SMALL CAUSE COURTS), 20 B. 779. 
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Railway Company. 

11) Indian Railwap Act ilV of 1879K s. H— Loss of goods— Liability of 
company— Declaration of value and nature o1 goods and payment of 
increased charge — Limitation Act iXV of 1877), sch. II, art. 30.— 
In January, 1990, a box coataiDioj; rupees was delivered by the 
plaintiffs to the defendant company in Bombay to be carried to 
Saugor. Prom the evidence it appeared that the plaintiff:* did not 
intend to insure the box. The box was taken to the booking office 
at the station, and the parcel clerk asked what it contained, and 
was told that it contained coin, and he learned casually that the 
amount was Rs. 6,000. The clerk charged Rs. 18-1 0 for the box. 
which was the “treasure rate” for carriage. This sum was paid and 
the box was duly despatched, but was lost or stolen in the course 
of transit. The plaintiffs sued to recover the Rs. 6,000. Tbe 
defendants contended that, having regard to the provisions of e. 11 
of Act IV of 1879, they were not liable, inasmuch as(l) the contents 
of the box bad not been duly disclosed, nor f 2) bad an increased 
charge been paid. The plaintiffs obtained a decree in the lower 
Court. 

On appeal, 

Held (reversing the decree) that the defendant company was not 
liable — 

(1) Because there was no suffioieot declaration of the value and 
contents of tbe box. 

(2) Because tbe sum paid by the plaintiffs for tbe carriage of the box 
was the ordinary charge for treasure, and was not tbe increased 
charge which under s. 11 of Act IV of 1879 should have decn paid 
in order to make tbe company liable. 

(3) Per BaYLEY,J.— T hat tbe claim of the plaintiffs was one against 
the defendants for compensation for losing goods, and fell within 
art. 30 of sch. II of the Limitation Act (XV of 1877), and that as 
this suit was not brought uutil after tbe expiration of two years 
from the date of the loss it was barred by limitation. THE G. I. P. 
Railway COMPANY v. raisett, 19 b. 165 

(2) Liability for loss of goods — Railways Acl^ IX of J890, s. 75. — (1) The 
words “loss, destruction or deterioration’* in s. 75 of the Indian 
Railways Act, IX of 1890, include lo<s caused by the criminal 
misappropriation of the parcel by a servant of tbe railway admiois* 
tratioD in charge thereof. 

(2) Under s. 75 of that Act. it is necessary that both value and 
contents of a parcel (if over Rs. 100 in value) should be declared 
before tbe railway admiaistratiua cao be held liable in respect 
thereof. 

(3) The payment by a consignor of silver coin of the specie rate 
required by tbe general regulations of a Railway 0 unpany to be 
paid for the carriage of such goods is not such a payment as satisfies 
the requirements of s. 75 of the Indian Railways Act. IX of '890. 
BALARaM HaRICHUND V. THE S. M. RAILWAY COMPAKY, 19 
B. 159 = Chittj’s S. C. C. R- 422 

Rash Hiding. 

See Penal Code (act xlv op i860), 19 B, 715. 

Reasonable and Probable Cause. 

(1) See DEFAMATION, 19 B. 717. 

(2) See Malicious Prosecution, 19 B. 485. 

Receiver. 

( 1 ) Administration suit — Receiver oppoinUd where executor is in j.ossession 
— Suit against executor where will not proved — Will of Mahomedan 
testator — Parties — Civ. Fro. Code (XlV 1882), s. 438. — The rule 
of the Court of Chancery, that a reoeiver will not be appointed 
agaipst an executor unless gross misconduct wa§ shown, is not appiir 
cdble to tble case of an executor of the will of a''Mabotuedan. 

• 1^2 


112 


107 
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A^cQlver — (Concli^ed). 

Where a Mahomeaaa tefltator bad by Jiis , will appointed three 
executors, ooly one of whom had acted and got possession of the 
estate a suit by the testator’s v^tdow for administration of the 
estate was held suffioiently weK coHetitUted for the purpose of a 
motion for a receiver, although only the executor who bad acted was 
made defendant, the other two executors not being parties to the 
suit. 

Qui»re.'“ Whether it would not be necessary or advisable to add the said 
two executors before the suit came on fpr hearing. HapiZaBAI v. 
KaZI ABDUL KARIM, 19 B. 83 

(2) Duties and liability of— Civ. Pro. Cods {Act XIV 1882), s. ^3.— 'A 
receiver appointed under s. 603 of the Civ. Pro. Code (Aob XIV of 
1882), to collect the rents of an estate, is bound to make goods 
loss caused to it by a breach of his duties. 

A receiver is not jnstified in delegating or entrusting to another a 
duty entrusted to him by the Court. He should in all important 
matters apply for and obtain the direction of the Judge who 
appoints him- 

A receiver is entitled to his costs, charges and expenses properly 
incurred in the discharge of bis duties. B \LA^I NABA'SAN 
Patvabdhan V* Rachandra QOVIND KANADEj 19 B 660 
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deduction. 

t''. See COMPANY, 20 B. 654. 


f(eglstration, 

(11 Notice-Sale of mortqaged prooerty in fxesution of a money decree 

without exyress notice of m'irtgage—Hxghi of rnartgtgee to enforce 

moftaage against the property sn hands ol purchaser— Oiv. Pro. Cede 
Mcf^XIV 0/ 188*2), 5 2d7—Mortgigee—A mortgagee under a 
registered mortgage deel obtained a money decree “gainst the 
mortgagors in some matter other than the mortgage, and sold the 
mortgaged property in execution of the decree The mortgaged l.en 
was not announced in the proclamation of sale as required by s. 287 

Tl the Civ. Pro. Code (Act XIV of 1882»,aod the 
bad DO actual knowledge of the mortgage. In a suit brought by the 
mortgagee against the mortgagors and the auction- purchaser to 
recover the mortgage-debt by sUeof the mortgaged property. 

Held, that except in a ease of fraudulent ponoealmj^at. the registration 
of the mortgage was not-ice to (subsequent purohaserfl The 
was. therefore, liable under the mortgage, and the auction purchaser 

was bound by it. 

H-M (nfther that the omissioD to declare the mortgage at the time 

^ be treated as an estoppel. DUONDO 

BALKRI8 HNA KANITKAR V. RaOJI. 20 Bv 290 -- 

r,ed not regi8teted-D«d not .J.'"” XcT (XV OP 

intereat— Evidence — Pfsctioe — See LIMITATION ACT fAV Oh 

1877). 19 B. 663. 

/i%\ -B • Artk (III of 18771 9. 60— 8ale io execution of deoree on 

pri« nDKgW,«d mortg.ge-BighU ot puroh««-01«im 
aueot mortgagee in possession under registered mortgage— Rights of 
?uoh sub^queot mortaagee where he w« not » patty c the suit 
MvaAv o( PfOPBrty Aot (tv 1 -BZft 8- 7o 

Mor-g^e-^ri^es-See MOBTQVOE (PRIORITY). 20 B. 390. 

<41 Beaiitratioo under the Dikkhan AgricuUurista* Belief Act (XVII of 
<4) «eg ^ ^ 60 -General Begistratioo Aet |UI of 1877)— 

Hindu law— Adoptiou— RafinquisbmentJby the adopted son in 
lavouc of bis adoptive mother of hie rigbM as adopted wn— Release 
-SwDd adoption-Bee HiNDO LAW (APPPTIOK), 19 B. 239. 

^ Bee Aot IX OF 1807 (PBOViHOIAIf BMAUi OAOBB'iSOURTS] , 30 Bi S68. 
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Registration — {Concluded ) . 

(6) See Copyright, 19 b. 55Y. 

(7) See Easement, 20 B. 704. 

(8) See Hindu Law (Widow), 19 B. 36. 

(9) See Registration act (ill of 1877), 20 B. 158, 553, 562. 

Registration Act (XVI of 1864). 

See Registration act (ill of 1877), 20 B. 158. 

Registration Act (VIII of 1871). 

See Registration act (HI op 1877), 20 B. 150. 


Registration Act (III of 1877). 

(1) See Hindu Law (adoption), 19 b. 239. 

(2) S3, 3 and 17— See LIMITATION ACT (XV OF 1877), 19 B. 663. 

(3) S. 17. cl. (5) — Indian Evidence (I o/ 1872), s. 32, cL (6) — Will — 

Statement— Wordsnot purporting or operaixng to exlirguish an in- 

Uteat in the pres ’nt or in lulure.— Q. 17, cl. (6) of tbe Regietration 
Act (HI of 1877) dr-ee not render a passage in a will inadmissible in 
evidence if the words ol it do not purport or operate to extinguish an 
iniorest in the present or in future, but state only past facts. Such 
a statement would, if proved, be admissible also under s. 32, cl. (6) 
of the Indian Evidence Act (I of 1872). CHAMANBU v. MUIiTAN- 
CHAND. 20 B. 562 ••• 

(4) S. 17, els. ib) and (A) — insfruw nl creating a charge in the nature of a 

mortgage — Admissibility of documents conifulsorily registrable— 

Evioence — Registration. — ^ kararnama (agreement), dated lltb day 
of June, 1S85, was passed by A. to B. to tbe following eflect : — 

“ As my father Sbivaram valad Keshav is dead, it has been arranged 

that I should succeed to his estate Part of this estate at 

Vagoda, oonsisting of a house, fields, cattle and a cart, has been 
given into your possession for use and enjoyment. Tbe reason 
thereof is that you have undertaken to pay Rs. 460 found 
due on an adjustment of khata from my father to Ganpatdas 
Kbusbald'-is. 1 am unable to pay oS this debt ; and so you have 
been put iuto possession of this property I shall pass lo you a sale* 
deed in respect of this property, and shall transler the fields to youi 
name from the year 1898—89.” 

Held, that the fcararnawa required regisl ration. It did not fall within 
the exceptiou provided for by ol, (A) of s. 17 of the Registration Act 
(III of 1877), It was not a document which merely created a right 
to demand another document. It created as between the parties to 
it a charge in tbe nature of a mortgage. The document of itself 
declared a right, and the mention of an intention to execute a 
deed of sale made no difierenoe. 

An unregistered mortgage bond for one hundred rupees and upwards 
may be admissible in evidence to prove tbe simple debt or a personal 
obligation, but it is inadmissible in evidence to prove any right to 
the property afiected by it, VANI v, Bani, 20 B. 553 ,., 934 

(6) S. 50— See MORTGAGE (PRIORITY), 20 B. 390. 

(6) S. 50 — Priority — San-mortgage optionally registrable^ but not register^ 
ed — Subsequent mortgage registered — Decree passed on san mortgage 
—Execution — Purchaser at execution sale— Priority of mortgagee • 
under regisiired mortgage to such purchaser — Notice. — In 1875 the 
land in dispute was mortgaged to defendant No. 2 under two san> 
mortgage bonds, which were optionally registrable, but were not 
registered, In 1885 the land was mortgaged to plaintifi by a regis- 
tered mortgage acoompanied with possession. lo 1886 the defend* 
ant No. 2 obtained d decree upon his san*mortgage bond, in exeoa- ^ ' 
tioD ot which the mortgaged property was brought to sale snd 
purchased by defendant No. 3. 

Defendant No. 3 was afterwards put in possession by tbe Court. 
Thereupon the plaintifi sued to enforce bis mortgage lien against 

. the property in tlie hands of defendant No, 3, who pleaded that the " ) 
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Registration Act (111 of XSTJ)— {Concluded). 

«an-mottgageB oi 1875 were entitled to priority over tbe plaintiff's 
mortgage of 18S5, and that he as parohaserat a ealennder a decree 
obtained upon the san-mortgages held the property free from tbe 
plaintiff's claim, 

Eeld^ that the plaintifi’s mortgage, having been executed and register- 
ed after Act HI of 1877 had come into force, was entitled under 
e, 60 of the Act to priority over the unregistered san-mortgage bonds. 

A san-mortgage is not within the exceptions mentioned in s. 50 of the 
Aot. 

Beldt also, that under e. 47 of the Registration Act (III of 1877) the 
plaintifl'e registered mortgage began to operate from the date of 
its execution and was not afiected by the decree subsequently 
obtained upon the earlier mortgages. 

By tbe custom of Gujarat, transfer cf possession, which is necessary 
under general Hindu law. is not essential to validate sa?i-mortga- 
ges, and such mortgages have always been held valid charges as 
between mortgagor and mortg»gee. but they are liable to be defeat- 
ed in case of tbe transfer of interest to third parties under 
registered instruments. 

Apart from the doctrine of equitable notice, registration under Act 
XVI of 1864 and Act VIII of 1871 conferred no priority on a 
registered document as against a document tbe registration of 
which was optional. Since Aot III of 1877, however, the competi- 
tion obtains in a more general form, and confece priority oo »') 
documents required to be registered, and registered since Act III of 
1677 was paesed, over all prior unregistered deeds of ao antagomslio 
character. JETHABHAI DAYALJI v. GiBDHAB, VO B. 158 


Regulation IV of 1818 (Bombay Police). 

See ACT VlH OF 1867 (BOMBAY Village Police*. 19 B. 6i2. 

Regulation II of 1827 (Bombay Caste Questions, Pleaders). 

(1) S. 5, cl. 2 'See PRACTICE, 30 B. 50. 

(a) S. 31— See CASTE QUESTION, 20 B. 190. 

(3) s. 31—860 Hindu daw (Oastei, 19 b. 607. 

Regulation V of 1827 (Bombay Aknowledgment of Debts; Interest ; 
Mortgages). 

B. 16, Ol. (8)— See Mortgage (Usufructuary), 20 B. 396, 


Regulation VIII of 1827 (Bombay Administration ol Estates) 

(U Succession CertificaU Act (VII of 1089;. ss. ^ 19 and 28-(7erfi;?cafe t/ 

heirship— Order refusing cerUficate of heirship appealable Apjxal. 
— An anceal lies from an order refusing to grant a certificate of 
befrShiDUDderRegulationVIIIof 1827, by virtue of s. 19 of the 
Succef Sion Certificate Aot (VII of 1889). RanqUB;.! v. ABAJI. 19 

B. 899 


(3) Bee ESTOPPEL. 19 B. 374. 

(8) See WILL. 19 B. S20. 

(4» S i^Certificate of heirship based on adoplion^^Regular suit to prove 

^doD/ion— Applicaticn for arti/icote of heirship.-H 
HaoulationVlll of 1827 to a District Judge for a 
of heirship to a deceased D. under a registered deed of 
S hv his widow executed nearly fifty years after D.’b death, 

mu®'' cll^med to be tbe heir, and denied the legality of the 

^iopt^^ The District Judge referred the appUoant to a regular 

SuH to establish the validity of bis adoption 

rr ij that the Plstriot Judge was bound to investigate tbe 

the or^cidura laid dSwn in s. 4 ol Begulallon VIII 
wihainS %nihoT\tru» dhmiBo the application and refer 
Ji. .ppli»nt « . ..*ul.r .mt io tb. «lidUy of tb. .dop- 

tiOD. P AftM lNQ T. BHAU81NO, 20 B. 646 

1226 


PaGB 


664 


269 


980 


BZ-IM 


GENERAL INDEX. 


Regulation XII of 1827 (Bombay Police Duties and Powers of Magis- 
trates). 

See ACT VlIT OF 1867 (BOMBAY VlLDAGR POLICE), 19 B. 612. 

Regulation XVI of 1827 (Bombay Collectors of Land-Revenue). 

S. 20 -See Act III OF 1874 (BOMBAY HEREDITARY OFFICES), 20 B. 423. 

Release. 

(1) Adoption — Relinquishment by the adopted son in favour of bis adoptive 

mother of his rights as ad^^pted son— Second adoption*~Registration 

Registration under the Dekkhan Agriculturists’ Relief Act .(XVII 

of 1879), ss. 5G and 60 -General Registration Act (III of 1S77) — 
Hindu law - See HINDU LAW (ADOPTION), 19 B. 239. 

(2) See CIV. PRO. CODE (Act XIV OF 1882), 19 B. 210. 

(3) See SURETY, 19 B. 245. 

Relief. 

(1) See POSSESSION, 20 B. 798. 

(2) See Stamp, 19 B. 198. 

Remand. 

(1) See Civ. PRO. Code (Act XIV of 1882), 19 B. 303. 

(2) See PRACTICE, 19 B. 651. 

Removal. 

See Municipality, 19 b. 212. 

Rent. 

(1) See ACT I OF 1880 (BOMBAY KHOTI SETTLEMENT), 20 B. 78. 

(2) See Civ. Pro Code (act XIV of 1882), 19 B. 303. 

(3) Bee LANDLORD AND Tenant. 19 B, 150, 

Res Judicata. 

(1) Estoapel— Fraud — Judgment obtained bij fraud— Not conclusive inter 
partes— 6'ucccssion Acf (VII o/’ J889), ss 18. cIs. (6) and 

(c) — Revocation of certificate.— Ono Punja died in 1889, leaving 
behind him his daughter Mabali. Punj*. it was alleged, had made 
a will appointing Kalidas and Rasandas as his executors. The 
executors appLed for a certidoate under the Succession Certificate 
Act VII of 1889 to recover a debt due to the deceased’s estate from 
one Motiram. Mahali oppo.«el this application, and claimed the 
certificate for herself by a 32pArato application. The District Judge 
rejected Mahah’s application, and issued a certificate to the executors 
on 14ib September, 1892. 

In the meantime, one Mancbharatn obtained a decree against Mabali 
as !■ g-il representative of Punja. and in execution bought Punja’s 
right, title and interest- in the dobt due from Motiram. On 12th 
September. 189i', Manohhar.tm applied for a certificate under Act 
VII of 1889 t ' recover ibis debt. The District Judge rejected this 
application. Muiohbaram appealed to the High Court. To this 
aopeai the executors were male parties at their own request. The 
High O mrl reversed the District Judge’s order and remanded the 
ca«e for disposal on the merits Upon the remand the executors 
did nob appear before the District Judge to contest Manchharam’s 
aoplication, and the Distriot Judge granted him a certificate. 
Thereupon be applied for revocation of the certificate previously 
granted to the executors ; and the executors in their turn applied 
for a revocation of the certificate granted to him. The Distriot 
Judge rtv. ked Mtnchbaram’s certificate on the ground that be bad 
fraudulently concealed from the Court the previous grant of a 
certificate to the executors. 

Against this order Manobbaram appealed to the High Court, contend- 
ing (inter alia) that the executors not having resisted bis applioa- 
catioD for a oeriifioate alter the case had been remanded by the 
High Oourr., were estopped, on the principle of res judicata, from 

- applying for a revocation of the oerbifioate.grantfed to him. 
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RtB JudIcata~(Conc{u(fed). 

Held, that the exeootors were not estopped. The executors having 
applied to be made pirties to the appeal proceedings, were bound to 
appear in the Court below, and their failure to do so disabled them 
from pleading objections, such as the collusive chariioter of the decree 
and Mahali’s want of title, but it did not operate as res iiidienta, 
especiallv when there wae reason to suspect fraud on ihe part of 
Manchbaram. The order obtained by him could not have the effect 
of res judicata, unless the executors being called on to dispute it, 
had failed to do so. 

A party to a proceeding is never disabled from showing that a judg- 
ment or order has been obtained by the adverse patty by fraud. 

Beld, also, that tbe District Judge bad a right, under s. 18, els. (b) ot 
(c ) of Act VII of 1889, to revoke the cer4;ificate he had granted under 
a mistake of fact to Manchharam. MANCHHARAM v. KalIDAS, 
19 B, 831 

(2) See act V OF 1879 (BOMBAY LAND REVENUE CODE), 20 B. 475. 

(3) See Execution of Decree, 19 B. 258. 

Retrospective Effect. 

See CiV. PRO. CODE (ACT XIV OP 1832), 19 B, 204. 
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Revenue. 

See mortgage (REDEMPTION). 20 B. 492. 


Revenue Officer. 

See ACT X OF 1876 (BOMBAY REVENUE JURIbDIGTION), 20 B. 764. 803. 

Revenue Records. 

See VENDOR AND PURCHASER, 19 B. 43. 


Review^* 

(1) See ACT XVII OP 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 

19 B. 113, 116 ; 20 B. 281. 

(2) See Minor, 19 B. 571. 


Revision. 

8eo Zanzibar, 20 B. 480. 

Revocation. 

See PROBATE, 20 B. 370. 

Right of Action. 

See PRACTICE, 20 B. 537. 

Right of Way. 

See Easement, 19 B. 797. 


Right to sue. 

(1) See Decree, 19 B. 546. 

(2) See Hindu LAW (ADOPTION). 19 B 614^ 

(3) See LIMITATION ACT (XV OP 1677). 20 B. 109, 801. 

Rozina Allowance. 

See ACT lit OF 1874 (BOMBA? HEBEDITABV OFFICES). 19 B. 260. 
Rule agelnst ^ , 0 i_T«ns..r o( Properly Act (IV 

Indian Sacc.MioDAoU:!^^«6M.^ mo.eable pioperly-6ee 

Trust. 20 B. 5ii. 

Rule In Tagore Case. 

See HINDU L.aW (WILL). 20 B. 671. 

• « ' 

Salary. 

See iNflOLVBNOY, 19 B. 289. 
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Sale. 

(1) See ACT VI OF 1888 (BOMBAY GUJRAT TALUKDABS), 19 B. 80. 

(2) See CIV. PRO. CODE (ACT XIV OP 1882), 19 B. 127, 216. 

(3) See EXECUTION OF DECREE, 19 B, 539. 

(4) See Mortgage (Priority;, 20 B. 390. 

(5) See PRACTICE, 19 B. 276. 

(6) See VENDOR AND PURCHASER, 19 B. 391. 

Sale-deed. 

See Easement, 19 B. 797. 

Sanction. 

(1) See ACT VI OF 1888 (BOMBAY GUJARAT TAIiUQDABS», 19 B. 80. 

(2) See TRUST, 20 B. 46. 

Sanction to prosecute. 

See GRIM. PRO. CODE (ACT X OF 1882), 19 B. 862. 

San mortgage. 

See Registration Act (III of 1877). 20 B. 158. 

Seaworthiness. 

See SHIPPING. 19 B. 639. 

Security. 

(11 See SUCCESSION CERTIFICATE ACT (VII OF 1889), 19 B. 790. 

(2) See Surety, 19 B. 578. 

Self-acquired Property. 

(1) See Hindu Law (Joint Family). 20 B. 3t6. 

(2) See HINDU LAW (WILL), 20 B. 450. 

Services. 

See CONTRACT ACT (TX OF 1872), 20 B. 755. 

Settlement 

(1) See STAMP Act (I OP 1879), 20 B. 210. 

(2) See TRUST, 30 B. 310. 

Settlement Register. 

See ACT I OF 1880 (Bombay Khoti Settlement), 20 B. 729. 

Share-holder. 

See COMPANY. 19 B. 1. 

Shares. 

See COMP.ANY, 20 B. 654. 
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Shipping. 

Seaworthiness— Damooe to goods by leakage while ship in deck— Bill of 
lading - Exception.— The plaiDtifls’ Roods were loaded in the 
defendants’ steamer then lying in dock to be carried from Bombay 
to certain ports in East Africa. At the time of loading, the ship 
wa^ apparently in a aound and seaworthy condition. Two days 
after tbe goods had been put on board, and when tha ship was still 
in dock, it sprung a leak, and the water came into the hold and 
damaged the plaihbifis' gooda. The ship was taken to the dry dock, 
the cargo was shifted, and the leak repaired. It appeared that the 
leak had arisen from the fact that one of tbe plates of the ship bad 
been worn thin in one pariicular spot, so that when the cargo was put 
on board, and the ship lay deeper in the water, the pressure became 
so great that a hole was made and the water rushed in. The plain- 
tiffs sued the defendants for damages. The defendants pleaded (1) 
that the ship was in a seaworthy condition when tbe goods were put 
onboard, (2) that they were protected by the bill of lading which 
contained the following exception, vie., “Accident, loss and darnage 
from vermin, barratry, jettison, collision, fire, maohioery, boilers, 
steam and all the perils, dangers and accidents of the sea, rivers. 
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Shipping; ~(Conc2t£(?«(i). 

land carriage and steam navigaiion of whatever nature and kind and 
accident, loss or damage from any act, neglect or default whatsoever 
of the pilot, master or mariners or other servants of the Company or 
from any deviation excepted.” 

Held, that the defendants were liable. While the ship was in dock it 
was not seaworthy, and the exception in the bill of lading did not 
limit the implied warranty of seaworthiness. VlTHULDAS GOBER 

V. THE Bombay and Persia Steam navigation Company, 
19 B. 639 ••• 


Small Cause Court. 

(1) See ACT XV OF 1682 (Presidency Small Cause Courts), 20 B. 

779. 

(2) See ACT IX OP 1887 (PROVINCIAL SMALL CAUSE COURTS). 20 B. 

283. 

(3) BeeOiv. PRO- Code (Act XIV of 1882), 19 B. 127, 7i0. 

(4) See EXECUTION OF DECREE, 20 B. 377. 

Special Judge. 

See ACT XVII OF 1879 (DEKKHAN AGRICCLTURISTS’ RELIEF), 19 B. 
116, 286; 20 B. 281. 

Special Verdict. 

See Jury, 20 B 215. 


Specific Performance. 

Iniunction— Negative agreement— Direction of Court— Agreement not to work 
fora rival tradesman— Specific Relief Act (I of 1877), ss. 22, 56 arid 

57 Damages. — The plaintifi was a milliner carrying on business in 

Bombay, and tbe defendant was in hie employment up to the year 
1890. In that year he left tbe plaintifi’e service and the plaintiff 
alleged that at tbe time be left it, he was indebted to the plaintifi 
for moneys not accounted for and also in respect of loans made to 
him. Tbe plaintifl instituted criminal proceedings in the Police 
Court against tbe defendant for criminal breach of trust, and pro- 
cured a warrant for his arrest. Tbe defendant surrendered, and at 
tbe time of tbe agreement hereafter mentioned, the proceedings m 
this matter were going on. The defendant was out on bail, and 
was then in tbe service of a rival milliner named Bhimji Jivan. 
On tbe 1st February. 1893. an agreement id writing was made 
between the plaintiff and the defendant whereby the defendant 
agreed as follows (1) to pay the plaintiff Rs. 1.950 in full settle- 
ment of the plaintiff’s claim ; (2) to enter tbe plaintiff s service as 
nutter and to serve him for ten years frorn the date of agreement ; 
(3) to serve plaintiff honestly ; (4) in case plaintiff was obliged to dis- 
miss him for some ” fault," then until the eipiralion of the eaid 
neriod of 10 years tbe defendant should not carry on the business of 
I cutter or tailor, either directly or indirectly, on bis own account 
or as partner or servant of another, and in case be should do so, the 
plaintiff should be at liberty to sfop him. 

On the 15th February. 1893. tbe charge of oriminal breach of trust 
against the defendant was dismissed tbe plaintiff offering no evidence 
in support of it. Tbe plaintiff subsequently called on the defendant 
Z enL bis employment in accordance with the agreement, but 
the defendant refused, and remained in tbe service of Bh.mj. Jivan. 
The pontiff, therefore, filed this suit praying lor an injunction 
restramiog the defendant from carrying on business as a cutter or 
Jailor for ten years from tbe date of the agreement. The lower Court 

dismissed tbe suit. 

a , . ^,.1 th-fe the lower Court was right in refusing either to 

Held, on _-3 of the agreementor an injunction against 

grant specific performanM of^ ^^^^^ as it bad refused an injunotiou 

the defendant, but “”*^„pen.ation was the plaintiff's pro- 

per rVmVdy, « oSght^ot to have diLissed the imt. but ought either 
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Specific Performance —(Conclu'ied), 

itself to have awarded damages or to have ordered an inquiry as to 
damages. The ptaiotiS being held toboeotitled to a remedy, the 
appropriate remedy should be awarded. 

The appellate Court accordiogly passed a decree against the defend - 
act and awarded the plaintiff Rs. 10 as damages, with costs of the 
appeal. CaLLIaNJI HABJIVAN v. NARSI TRICUM, 19 B. 764 
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Specific Relief Act (I of 1 877). 

(1) 8s. 17 and 18— See TRANSFER OF PROPERTY ACT (IV OP 1882), 20 

B. 522. 

(2) 8s. 22. 66 and 67— See SPECIFIC PERFORMANCE, 19 B. 764. 

(3) s. 42— See HINDU Law (ADOrTIONl, 20 B, 202. 

(4) s. 42 — See POSSESSION, 20 B. 798. 

(5) 8s. 42, 43 — See HINDU LAW (WILL), 19 B. 401- 

(6) S. 54, cl. (6)— See EASEMENT. 20 B. 704. 

Spy. 

See Evidence act (I of 1872), 19 B. 363. 


Stamp. 

(1) Letters submitting to arbitration. — Letters written by parties authoriz- 

ing arbitrators to arbitrate between them do not require to be 
stamped. GaNGARAM KUSHABA RANGOLE v. NaRAYAN BABAJI 
RaNGOLE, 19 B. 32 ... 22 

(2) Penalty — Offer to pay stamp duty and penalty in second appeal not 

allowed — Bond — Hundi — Dishonour — See BOND, 20 B. 791. 

(3) Stamp Act (I of 1879), s. 3, cl. 15 — Policy of insurance or memorandum, 

of proposed insurance— ^Document on the face of it not contemplat' 
ing necessity of any other formal document, — A document not being 
a mere “ slip ” or memorandum of a proposed insurance, and 
moutioning the sum for which the assurer declares the name of the 
ship, the voyage and the premium, and providing for the losses 
being paid on its production, in conformity with certain conditions 
in the possession of the assurers, and, lastly, expressly guaranteeing 
payment of losses and claims settled under it, and which on the 
face of it does not contemplate the necessity of any other document of 
a more formal character being passed to the assured, requires to be 
stamped as a policy under cl. 15, s. 3 of the Stamp Aot (I of 1879). 

In re Marine Insurance Certificate. 19 B. 130 (F B.) ... 67 

(4) Stamp Act (I of 1879), ss. 11 and 16— Hundi — Execution— Time of exe- 

cution^Stamp affixed and subsequently cancelled-Svidence — Practice 
— Stamp. — Whore a hundi was written by the defendant and stamped 
by him with a one-anna stamp which was left uncancelled and the 
hundi was subsequently taken by him to the plaintiff’s son who re- 
ceived it from him and at the time of receiving it cancelled the 
stamp by writing the date across it. 

Held that the hundi was duly stamped under ss, lO and 16 of the 
Stamp Act (1 of 1879) and was admissible in evidenoe. If at the 
time of delivery, which completed its legal charaoter, the hundi 
was stamped, and if the cancellation took place at that time as part 
of the same transaotion, it was sufficient. 

A deed is duly stamped if the stamp is affixed and oanoelled at the 
time of execution, or if having been at any time previously affixed, 
it is cancelled at the time of execution. 

When applied to a dooument the term execution ’* means the last 
actor series of acts whioh completes it. It might be deffaed as 
formal completion. The contract on a negotiable instrument until 
delivery is incomplete and revocable. Uocil delivery a hundi is not 
clothed with the essential charaeteriatios of a negotiable instrument, 
BHAWANJI HARBHUM V. DEVJI PUNJA, 19 B, 635 ... 42' 

(5) Stamp Act (I of 1873), sch. I, art. 21— Company — Wtndittff’Up — 

Transfer of property by old to new company — Conwci/cnce.— An 
instrument, whioh is in terms a oonveyance of property at- an 
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agreed value, is a sale of such property at that price, and is governed 
by art. 21, tch. I of the Indian Stamp Act (I of 1879). The ciroum- 
stanoe that the tiacsaotion is apart of a larger transaotiooi cannot 
afiect the character of the instrument. REFERENCE UNDER 
STAMP ACT (I OP 1879), 8. 46, 20 B, 432. ... 861 

(6) Suits' Valuation Act (Vll of 1867). s- 8— Smf to take accounts— Court 

fee stamp— Jurisdiction — Amount of claim a$ dxed by plaintiff— 

Relief incidental to the principal relief — Appeal . — According to s. 8 
of the Suits’ Valuation Act (VII of 1887), in suits for taking an 
account, the Court-fee stamps and jurisdiction are both determined 
by the amount of claim as fixed by the plainiifi. 

In a suit for taking account the plaint having contained several items 
which were all inoidental to the chief item of relief, the plaint 
was held to be substantially one to have the minor plaintifia’ estate 
administered, that is, to have accounts laken and the accounting 
party ordered to pay wbatfif any) should be found due from him on 
the balanoe of such account. 

The plaintiffs having put the valuation of the suit at Rs. 130 in the 
plaint. 

Held, that the High Court bad no jurisdiction to hear the appeal 
against an order rejecting the plaint. The appeal lay to the 
District Court. The appeal was. therefoco, returned for presentation 
in the proper Court, BAI Amb.v v. PbanjivanOAB DULLABH* 

RAM. 19 B. 198 ••• 

(7) See STAMP ACT (I OP 1879), 20 B. 210. 

(8) See SUCCESSION CERTIFICATE ACT (VII OF 1889), 19 B. 145. 


Stamp Act (1 of 1879). 

<1) Instrument— Trust-deed—SeUlemeni-Testamentary document.— An iao- 

trument called a trust deed by ihe patty executing it was intended 
to have immediate operation. It vested the property in the trustees 
at once, and the provisions as to tbe management and the ultimate 
beneficial interest in the property showed that it was contemplated 
that its operation might extend beyond tbe lifetime of the owner. 

Eeld that the instrument fell under the definition of a settlement in 
the Stamp Act (I of 1879), and should }»e stamped accordingly. 
REFERENCE BY THE COLLECTOR AND SUPERINTENDENT OF 
STAMPS. Bombay, 20 B. 210 iP.B.) 

(2) 8. 3, cl. 15 -See Stamp, 19 B. 130. 

(3) Ss. 11 and 16— See STAMP, 19 B. 636. 

(4) Sch. I, art, 21— See STAMP, 20 B. 432. 

statute 8, Anoec. 19. 

See COPYRIGHT, 19 B. 657. 

Statute 7. Qeorge IV, c. 57. 

S, 67— Bee INSOLVENCY, 19 B. 778. 

Statute II, Geo. IV and I Will IV, c. 68. 

See RAILWAY COMPANY. 19 B. 165. 

Statute 2 and 3, Vic., c- 71 . 

B. 94-See ACT XIII OF 18S6 (POLICE, PaESIDBNOT TOWNS), 90 B. 348. 

Statute 5 and 6 Vic., c. 45. 

Be. 6, 18— See COPYRIGHT. 19 B. 657. 

Statute 6 and 7 Vic., c. 94. 

Bee ZlANZiBAB, 20 B. 480. 


Statute 7 and 8 Vlc.» c. 12. 

S. 16— See OoFYBiaai*, 19 B. 667. 
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statute 1 1 and 1 2 Vic.* c. 2 1 . 

(1) See iNSOLVENCy, 20 B. 403. 

(2) Ss. 7 and 27 - See INSOLVENCY, 19 B. 232. 

(3) Ss. 59 and 60— See INSOLVENT, 20 B. 636. 

(4) S. 86— See INSOLVENCY, 19 B. 297, 778. 

statute 1 1 and 12 Vic., c. 42. 

S. 17— See FRAUD. 19 B. 749. 

Statute 15 and 16 Vic., c. 12. 

8. 2-See COPYRIGHT, 19 B. 557. 

Statute 17 and 18 Vic.* c. 125. 

S. 11— See ARBITRATION, 20 B. 232. 

Statute 18 and 19 Vic., c. 122. 

S. 3-See FazeNDar, 20 B. 617. 

Statute 20 and 21 Vic., c. 85. 

S. 33— See DIVORCE. 20 B. 362. 

Statute 23 and 24 Vic., c. 144. 

S. 7— See DIVORCE, 20 B. 362. 

Statute 24 and 25 Vic., c. 100. 

Ss. 4 and 9— See PENAL CODE (ACT XLV OF 1860), 19 B. 105, 

Statute 24 and 25 Vic . c. 134. 

S. 9— See GUARDIAN AND WARD, 19 B. 96. 

Statute 25 and 26 Vic., c. 1 14. 

s. 2— See ACT XIII OF 1856 (POLICE. PRESIDENCY TOWNS), 20 B. 348. 

Statute 29 and 30 Vic., c. 87. 

S. 1— See Zanzibar, 20 B. 480. 

Statute 30 and 31 Vic., c. 35. 

See Fraud, 19 B. 749. 

statute 33 and 34 Vic., c. 97. 

S. 2— See STAMP, 19 B. 635. 

Statute 41 and 42 Vic., c. 97. 

See ZANZIBAR, 20 B. 480. 

4 

Statute 45 and 46 Vic., c. 61 . 

S. 21— See STAMP, 19 B. 635. 

Statute 45 and 46 Vic., c, 61 and 65. 

See HuNDI, 20 B. 133. 

statute 53 and 54 Vic., c 37. 

See Zanzibar, 19 B. 741; 20 B. 480. 

Stay of Execution. 

(1) See Civ. PRO. Code (Act XIV of 1882), 19 B. 10. 

(2) See SURETY, 19 B. 578. 

Step-in aid of Execution. 

(1) Decree — Ereoution — Civ. Pro. Code (Act XIV of 1882), s. 230— Appli- 

cation for execution — Limitation Act .(XV of 1877), Boh. II, art. 
179. cl. 4— See LIMITATION ACT (XV OP 1877), 19 B. 261. 

(2) See Limitation Act (XV op 1877), 20 B. 179. 

Street. . . 

See Municipality, 20 B. U6. 

Sublease. 

See ACT I OP 1878 (Opium), 19 B. 626. 
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Succession, 

Borah Mahomedans— Suoi Borahs— Conversion, effect of— Hindu converts 
lio Alahomedanism — Inheritance — Succession among such converts 
—Native Christians — Law applied to Native Christians prior to 
Indian Succession Act (X of 1866)— Custom and usage of inheritance 
among oonverts— Burden of proof —Evidenoe— Matter of public inter- 
est — Decrees— Evidence of custom— Practice— See CONVERSION 
20 B. 53. 

Succession Act (X of 1866). 

(1) See Conversion, 20 B, 53. 

{2) See Native Christian, I9 b. 783. 

(3) See Probate. 20 B. 227 . 

(4) S. 4—866 Husband and Wipe, 19 B. 293. 

(6) 8. 50 -See HINDU LAW [WlBL), 20 B. 674. 

(6) S- 101— Sae TRUST, 20 B. 511. 

(7) S3. 101, 102 and 159— Sae HINDU LAW (Wild), 20 B. 450, 

(8) 8s. 125 and 126-806 Wit/D, 19 B. 221. 

(9) 8. 126—300 WILT^, 19 B. 770. 

(10) a. 179— Sae PARTNERSHIP, 20 B. 15. 

(11) S. 190 — Letters of Administraiio^i to the estate of a deceased Par&i— 

Right of suit — Manilaldar' s order-^Suit tosst aside the order— Bom, 
Act It! of 1876, s. 18. — No suit will lie to set aside an order validly 
passed by a Mamlatdar under Bombay Act HI of 1876. though such 
an order may be superseded by a decree of a Civil Court. 

The land in dispute belonged originally to a Parsi named Dadabhai, 
who died intestate. After his death, one of bis brothers without 
taking out Letters of Administration sold the land to the plaintiS, 
The defendant claimed a right of way over this land, alleging that it 
was public land. He obtained an iojancbion from the Mamlatdar’s 
Court, restraioing the plaintiff from obstructing bis alleged tight of 
way. Thereupon the plaintiQ filed a suit to set aside the Mamlatdac’s 
order, and for a declaration that be was owner of the land, and that 
defendant bad 00 right of way over it. Both the lower Oourte rejected 
the plaintifi’s claim on the ground that under s. 190 of the Succes- 
sion Act fX of 1865) plaiatifi could not establish his right to the land 
in the absence of Letters of Administration to the estate of Dadabhai, 
the original owner. 

Held, reversing the decrees, that s. 190 of Act X of 1865 did not apply* 
Neither the plaintiff nor the defendant relied as the basis of bis 
right on the previous title of Dadabhai. There was no questtou of 
administration. 

Held, also, that a person sued as a trespasser cannot, without proof of 
his own right, oust an apparent owner by pointing out some defect 
in the title of the latter. TULJABAU v. BAMANJI EuarBBDJI, 
19 B. 828 ••• 

(12) 8. 196— See EXECUTOR, 19 B. 123. 

Succession Certificate Act (VII of 1889). 

(1) See EXECUTOR, 19 B. 123. 

(2) S. i— Application for execution by legal representative of decree-holder 

without certificote— 'Necessity of certificate -Limitation Act iXV of 
1877), sch. II, art. 179, cl. 4 — Execution of decree. — An applica- 
tion for execution of a decree made by the legal representatives of a 
deceased decree-holder, without the production of a oerlifioate 
under the Succession Certificate Act (VII of 1689), is nevertheless 
one made ** in aocordancdifvith law " within the meaning of art. 
179. cl. 4. of the Limitstion Act (XV of 1677). BaLEISHAn 
SHIWA BaKAS V. WAGAEBING, 20 B. 76 

(8) 8. i—Curator-~Act XIX of 1811.— A ourator appointed under the 
Carator’s Act (XIX of 1641) is not a pereon claiming to be entitled 
to the effects of the deoeased person whose estate he is appointed to 
manage, and is not required to take out a cetkiflcaie under 8. 4 of 
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Succession Certificate Act ^Vll of 1889) — {Concluded). 

the Succession Certificate Act (VII o! 1889) before he can obtain a 
decree. Babasab v. NarsapA, 20 B. 437 

(4) S. 4 — Joint family— Suit for family debi — No nectssity for certificate 

— Hindu law — Ecidence— Presumption as to nature of property 
where the family is joint —Under the SoccessioD Ceibifioate Act 
VII of 1889 a plaintifl does not require a certificate where his claim 
is for family property by right of survivorship. 

Where a plaintifi’s family is admitted or proved to be a joint Hindu 
family, but there is no direct evidence as to the nature of the debt 
claimed by the plairaiff, the presumption is that it is a family 
debt. JaGMOHANDAS v. ALLU MaRIA DUSLiALit 19 B. 338 

(5) Ss. 0 and 19— Order granting certificate on the applicant's furnishing 

security — No appeal from such ordfr — Practice — Procedure — Dis 
crelion — Jurisdiction- Ctv. Pro. Code {Act XIV of 1892), s. 622 

Extraordinary jurisdiction. — The widow of a deceased person 

having applied for a certificate under the Succession Certificate 
Act (VII of 1889), the Judge ordered the certificate to issue on the 
applicant’s futnisbing security under s. 9 of the Act. 

Held, that such an order was not an order “granting, refusing or revok- 
ing a certificate ’’ within the meaning of s. 19 of the Act, and was. 
therefore, not appealable. Bai DEVKOBB v. LALCHAND JlVAN 
DAS, 19 B. 790 

(6) Ss- 17 ond 20—Cirlificateof heirship — Hindu family — Political Agent 

— Grant of certificate by Political Agent— Irregularities in making 
grant— Stamp on certificate — Court Fees' Act Vllof 1870, s. 26 — 
Notification of OovernoT’Oeneral. — A District Judge cannot treat a 
certificate of heirship granted by the Political Agent in a Native 
State as invalid because the applicant had not given to him the 
requisite information as to the other members of the family and no 
notices bad been issued to them. These irregularities of procedure 
may be a reason for the Political Agent to cancel the grants but they 
do not enable the District Court to treat it as a nullity. 

A certificate having been granted on an ordinary stamp of requisite 
value, it was contended that it was not properly stamped in accord* 
ance with the Court Pees* Act (VII of 1870) as required by s. 17 of 
the Succession Certificate Act (Vll of 1889), because it did not beat 
upon it the words “Court Fees as directed in the notification of the 
Governor-General, No, 361, dated 18th April, 1883> 

Held, that though s. 26 of the Court Pees’ Act (VII of 1870) provides 
that the stamp used to denote the fee chargeable under the Act shall 
be of such particular kind as the Governor-General in India in 
Council may by notification, from time to time direct, and that 
though the Governor-General had issued euch notification, still 
the direction in the notification, that the stamp should bear the 
words “Court-fees,” was not a matter on which he had authority 
to give any direction under the terms of s. 26 of the Court Pees’ 
Act, and, therefore, could only bo regarded as a departmental 
order, the non-observance of which oould not invalidate the stamp 
for the purpose of the Act. 

A certificate of heirship stamped with the proper stamp, and granted 
by the Political Agent of a Native State, must be rec'-gnised by the 
Civil Courts in British India “ as having the same efieot in British 
India as a ceriifioate granted under this Act ” as provided by s. 17 
of Act VII of 1889. and under s. 20 precludes the granting of a 
certifioate by a Civil Court. ANNAPURNABAI v. LAKSHMAN 
BHIKAJI VaKHARKAB, 19 B. 145 

(7) S. 18, els. (6) and (c) — Revocation of certificate— fles judicata— 

Estoppel— Fraud — Judgment obtained by fraud — Not oonoluaiva 
inter partesSQQ RES JUDICATA, 19 B, 821. 

(8) S3. 19 and 28 —Certificate of heirship— Order refusing certificate of 

heirship appealable— Appeal— Regulation VIII of 1827— See REQU* 
LATION VIII OF 1827 (BOMBAY ADMINISTRATION OF ESTATES), 
19 B. 399. 
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5unl Borahs. 

See Conversion, 20 B. 63. 

Surety. 

(1) Dtcree — Execution — Stay of execution on giving security— Subsegucnt 

execution — Default of judgment debtor— Liability of surety in execu^ 
lion . — The execution of a decree for partition was stayed pending 
appeal on the defendant giving security that he would satisfy such 
decree as might ultimately be passed against him by the appeh 
late Court. That Court confirmed the decree of the lower Court. 
In obedience of the decree the judgment-debtor deposited in Court 
certain property in his possession consisting of bonds, decrees and 
other articles. But as he did not produce the whole of the property 
as ordered by the decree, ihe Court directed execution to proceed 
against his surety. The surety paid into Court the full sum stipu- 
lated in the surety bond. Thereupon the judgment-debtor applied 
that the property deposited by him in Court should be valued and 
made over to the decree holder in part satisfaction of the decree pro 
tanfo, and that only the balance then remaining due should be paid 
out of the money paid in by tbe surety. The Court refused, holoing 
that the decree-holder was entitled to be paid over the whole sum 
paid in by the surety. On appeal, 

Seld (reversing the order of the lower Court) that the property 
already produced in Court by the judgment-debtor should be first 
applied towards the satisfaction of the partition decree, and if tbe 
decree- holder did not obtain complete satisfaction in this way, tbe 
money paid in by the surety should then be made available. 
GOPAL NANASHET V. JOHARM4L, 19 B. 678 

(2) Insolvency of a defendant — Surety under s. 349— Default of principal— 

Liability of surety— Mode of enforcing liability of surety Praotice 
•—Procedure — Civ Pro. Code (Act XIV of 1892), s. 349— See ClV. 
Pro, CODE (ACT XIV OF 1882), 19 B. 694. 

(3) Judgment-debtor— Surety- Judgment-debtor’s application to be declared 

an insolvent— Release of tbe surety— Civ. Pro. Code (Act XIV of 
1882), 8. 336— See CiV. PRO. CODE (ACT XIV OF 1882), J9 B. 210. 

(4) Surety for guardian of a minor's estate — Release of surety— Minor's Act 

(XX of 1864), s. 12 — Contract Act (IX of 1872), s. 130.— Where a 
surety for tbe guardian of a minor’s estate appointed under the 
Minors’ Act (XX of 1964) applied to be released from his obligation 
as surety on account of the guardian’s mal-administration of the 

estate. 

BWi, that the very object of requiring security was to guarantee the 
minor’s estate against such misconduct or mismanagement ou tbe 

oart of the guardian ; that the surety, therefore, could not be dis- 
charged, and that s. 130 of the Contract Act (IX of 1872) was not 

applicable to the case. 

Whether the surety may not apply to the Court for protection 
^ against guardian. Bai BOMl v. ChOKSHI IshvardaS MANGAL- 
DAS, 19 B. 245 
(6) Bee DOMICIL, J9 B, 697. 

Survey Register. 

See ACT I OP 1880 (BOMBAY KHOTI SETTLEMENT), 20 B. 729. 

Symbolical Possession. 

Bee Limitation act (XV op 1877), 19 B. 620. 

Tolukdar (ju/arot Taliifcdara' (Bom. Act f: 

^oftalukdari estate-Validity of mortgage before the Act-Decree 
Jpm the mortgage for eaU of talukdam estate.- A 
Abmedabad district mortgaged bis talukdarx property m 
1892 tbe mortgagee sued to enforce his hen by sale of the naort- 
gaged property. The Court passed a decree against the t«l“kdar 

hcildinff that it had oc power under as. 31 and 82 of the 

(VI of 1888) to direct a sale of th, 

talukdari estate. 
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Ta\uU.Asiv —(Concluded). Page 

Held reveFsiag the decree, that the mortgage having been effected 
prior to the coming into force of the Gujarat Talukdars’ Act (1888) 
was not invalidated by cl. 1 of s. 31 of the Act, and that the 
Court was bound to pass a decree for sale in default of payment of 
the mortgage-debt, 

Quare — Whether the property could be sold without the sanction of 
the Governor in Council, regard being had to the provisions of 
c). 2 of s. 31 of the Act. DOSHI PULCHAND v. MaLEK DAJIRAJ, 

20 B. 566 ... 942- 

(2) See ACT VI OP 1878 (TREASURE Trove), 19 B. 668. 

Talukdari .Settlement Officer, 

(1) See Conversion, 20 B. 181. 

(2) See Judge, 19 B. 609. 

Taran Oahan Mortgage. 

See Limitation act (XV op 1877), 20 B. 408. 

Tax. 

(1) See Municipality, 2o B. 732. 

(2) See Practice, 20 b. 675. 

Taxation. 

Charity suit —Defendants' costs as between attorney and client ordered out 
of the charity estate— Charges allowed and disallowed as against 
estate— Discretion of Taxing Master. — In a suit brought by the 
Advocate General at the instance of relators for the purpose of 
removing the defenlants from the position of directors of a 
Mahomedan mosque, and for administration of the property o! the 
mosquei <S:c., the decree ordered that the defendants should have 
their costs taxed as between attorney and client out of the charity 
funds. The attorneys of the defendants accordingly brought in 
their bill of costs, and in taxation it was contended that they 
should be allowed out of the charity funds all the sums which 
the Taxing Master certified they should pay their attorneys. 

Held, that where the Taxing Master decided that certain items allowed 
against the defendants should not come out of the charity funds, his 
decision could not be disturbed. 

It does not follow that because a charge is proper to be allowed between 
an attorney and client, that the client, if trustee, should be allowed 
that charge out of the trust funds. ADVOCATE GENERAL OP 

Bombay V. Moulvi Abdul Kadur Jitaker, 20 B. 30i ... 760 

Temple. 

(1) Manager — Alienations by manager — Necessity — Religious endowments 

—See Hindu Law (Religious endowments), id B. 271. 

(2) Temple outside British ludia — Religious endowment — Property in 

British India of temple outside British India— Right to officiate in 
such temple — Right to share of such property — Partition — Juris- 
diction-See Jurisdiction, 20 B. 495. 

Tenancy. 

See ACT. I OP 1880 (BOMBAY KHOTI SETTLEMENT), 20 B. 78. 

4 

Tenancy-at-will. 

See Landlord and Tenant, i9 B. 160. 

Tenants-ln-common. 

See Hindu Law (Widow), 19 B. 36. 

Tenure. 

See Landlord and Tenant, 20 B. i. 

Testamentary Document. 

See STAMP AOT (I OP 1879), 20 B. 210. 
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Title. 

(1) See LaNDEjOBD AND TENANT, 20 B. 364. 

(2) See POSSESSION, 20 B. 270, 796. 

Tolls. 

See ACT III OF 1875 (BOMBAY TOLLS ON ROADS AND BRIDGES). 20 
B, 668. 

Transfer. 

(1) See Civ. Pro. Code (act XIV op 1882), 19 B. 216. 

(2) See Stamp, 20 B. 432. 

Transfer of Property Act (IV of 1882), 

(1) See LEASE, 20 B. 439. 

(2) S. 14— See Trust, 20 B. 511. 

(3) S. 65— Meaning of words ” material defects — Vendor and purchaser— 

Concealment of claim against property— Whether such concealment 
entitles purchaser to rescind.— Tbe ezpteesioo “ material defect ” id 
B. 55 of the Transfer of Property Act (IV of 1882) includes a defect 
in the title to an estate. HAJI ESSA SULLEMAN v. DAYABBAI 
PaRMANANDAS, 20 B. 522 = Chitty’8 S.O.O.R. 460 

(4) 8s. 58, 97— Sje LIMITATION ACT iXV OP 1877), 20 B. 408. 

(5) S. 75— Sea MORTGAGE (PRIORITY), 20 B, 390. 

(6) Ss. 86 and 88— See MORTGAGE (GENERAL), 20 B. 744. 

(7) 8. 93 — Mortgage — Redemption — Decree for payment and redemption 

within six montba— Application for execution of decree after Biz 
months had expired— See MORTGAGE (REDEMPTION), 20 B. 279. 

(8) S. 108— See LANDLORD AND TENANT. 20 B. 1. 

(9) Ss. Ill and 117— See LANDLORD AND TENANT, 20 B. 354. 

(10) Bs. Ill (6) and 116— See landlord AND Tenant, 20 B. 759. 

(11) S. 135— Construction— Assignment of an actionable claim— Suit by 

the assignee — Recovery of the full amount of debit — Vishnu owed a 
sum of Rs. 483 lo Govindfling, who assigned the debt to the plajo- 
tifi for Re. 200. The plaintiff sued Vishnu to recover the whole 
amount. 

Held, that under a. 135 of the Transfer of Property Act (IV of 1882) 
the plaintiff was entitled to recover the whole amount of the debt. 
Vishnu Mahadev SONAR V dagadu, 19 b. 290 


Translations. 

See COPYRIGHT. 19 B. 657. 


Tree. 

(1) Immoveable property— Sale of growing tree—LimiUHion—k tree etaod- 

ing on land is immoveable property. 8AKHARAM MULSHET 
MHADIX V. ViSHBAM, 19 B. 207 

(2) Treee overhanging neighbour's land— Nuisance— Easement Act (V of 

1882)— Easement — See EASEMENT, 19 B. 420. 


Trespasser. 

(1) See HINDU LAW (JOINT FAMILY), 19 B. 803. 

(2) See LANDLORD AND TENANT, 19 B. 138. 


I 


Trust. 

(1) 


Beneficiary -Proviso forforfeiture of interest in cau of insolpttKV -Insoh 
vencu of beneficiary -Subsequent withdrawal of peMwn in insolvency 
—Edeet of withdrawal of petition — Deed of settlement. — By a deed of 

eettlement executed by the plaintiff’s father, certain property was 
conveyed to trustees upon trust to recover the income thereof and 
to nay it to the settlor for life, and after his death to bis seven sons, 
ineeualebarea. lorthemaintenanoe of them and their respective 
families The deed provided that, in case any benefioiary became 
insolvent, “ or do or suffer anything whereby hie share or any part 
thereof would through hie act or default or by operation of law 
become vested in or payable to other persons, then the share and 
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Trust— iCcncludtd). 

interest of such person should ceaso. and for the rensaindet of bis 
life should be paid for the maintenance and support of the family 
of such persons* 

In July, 1894, the plaintifi, who was one of the sons of the settlor, filed 
bis petition in insolvency, but on the 5th December, 1694, he with* 
drew it. 

field, that the forfeiture clause did not take effeot, and that the plain- 
tifi was entitled to be paid by the trustee his share of the income 
of ibe trust property, IIORMASJI N. DAVUR v. DadabhOY N» 

Davur. 20 B. 310 

(2) Trvst-defd— Invalid trusts -Recovery of property seltled^When right to 

sue accrues— Limitalicn Act (XV of 1877), sch> II, arts- 96 and 120 
— Rule against perpetu'ties— Indian Succession Act (X of 1865), 
s. lOl—Trans/cir of Properly Act (IV 0/^1882), s. 14 — Whether applies 
to moveable properly —Suit to follow trust property— Itimiialion Act 
(XV of 1877), s. 10— Whether applies to suit to invalidate the trust. 

—The rule against perpetuities (Indian Succession Act X of 1665), 
s. 101, and Transfer of Property Act (IV of 1682), s, 14, applies to 
moveable as well as immoveable property. 

Under art. 120, ach. II of the Limitation Act (XV of 1877) the 
right to recover property settled on invalid trusts accrues directly 
the property is conveyed to the trustees. 

8. 10 of the Limitation Act (XV of 1877) does not save a suit brought 
to set aside the trusts specified in a tru9t*deed and enforce resulting 
trusts not so specified COWAsJI N. POCHKHANAWALLA v. 
RUSTOMJI D. SETNA, 20 B. 511 ... 904 

(3) Trustees - Trustees raising money by mortgage of trust property — Sanc^ 

fton of Court. — A bestaloc by ’his will devised property in Bombay to 
trustees on certain religious and charitable trusts. The income of 
the property was more than was required for the purposes ot the 
.trust, and the trustees bad a surplus of Hs. 19,000 in their hands. 

They were obliged to pull down a certain ohawl which stood upon 
the land for the purposes of rebuilding upon it, and they proposed, 
with a view to improve the property, to erect a larger and more 
substantial building than the former one. They expended the 
surplus of Bs. 19,000 which was in their hands, but found that to 
complete the work a further sum of Rs. 20,000 was necessary. This 
they proposed to raise by mortgaging the trust property. They 
calculated that the whole mortgage-debt would be paid off out of 
the surplus rents of the trust property within three years. They 
filed this suit, praying that the Court would sanction the proposed 
mortgage. The Court, however, refused its sanction, and dismissed 
the suit. DiNSSAW NOWBOJI BODE v. NOWROJI NASARWANJI 
Bode, 20 B. 46 ••• 589 

(4) See HINDU LAW (WILL), 20 B. 671. 

Trust-deed. 

(1) Bee STAMP ACT (I OP 1879), 20 B. 210. 

(2) See Trust, 20 B. 611. 

Trustees. 

(1) Trustees raising money by mortgage of trust property— Sanction of 

Court— Trust — See TRUST, 20 B, 46. 

(2) See Deed, 19 B. 12. 

(3) See Hindu Law (Will), 19 B. 401. 

Vacation. 

See oiv. Pro. Code (Act XIV op 1882), 20 B. 745. 

Vakalatnama. 

See Civ. Pro. Code (act XIV op 1882), 20 B. 193, 
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Valaatlon Page 

(1) Valuation of suit — Snii for account— Suits Valuation Act Vll of 1887, 
s. 8 — Court-Fees Act (VII of 18701, s. 7{iv.),el and s. 11 — 

Appeal— Bombay Civil Courts Act (XIV of 1069), 3. 36- Practice.— 

Id a sail; foe ao accouDt of partnership dealings, the plaintiffs valued 
the claim approximately at Bs. 600. The Subordioate JadRe passed 
a decree awarding to the plaintifis a sum of Bs. 30,830-9-3. The 
plaintifis thereupon paid an additioofll Court-fee of Rs. 900 under 
s. 11 of the Court- Fees' Act (VII of 1870), The defendants appealed 
to the High Court from tbe decree of the Subordinate Judge. The 
plaintiffs objected that the appeal lay to the District Judge, and 
not to the High Court, 

Beld^ that the value of the subject-matter of the suit exceeded 
Rs, 6,000 ; tbe appeal, therefore, lay to tbe High Court under s. 26 
of Act XIV of 1869. IBBAHIMJI ISSAJI v. BEJANJI JamsedJI, 

20 B. 265 ••• 735 

(3) See Civ. PrO. CODE (ACT XIV OP 1882), 20 B. 736. 


Vendor and Purchaser. 

(1) Broker — Brokerage from vendor and ven'iee— Position and rights of 
broker — Claim of brokerage from both vendor and vendee. — A broker 
is entitled to his commission if tbe relation of buyer and seller is 
really brought about by him, although tbe actual sale has not been 
eSeoted by him. 

A broker is entitled to bis commission where he has induced in tbe 
vendor the contracting mind, the willingness to open negotiations 
upon a reasonable basis even though a change or modification of the 
terms of tbe contract is made by the buyer and seller without bis 
intervention. 

A broker sued the Maoioipality of Bombay for brokerage in respect of 
land purchased by them. 

Held, that, if during the time that the broker was negotiating with 
the vendor, tbe latter was induced toconeent to the sale, the broket 
was entitled to his brokerage. It was not material to enquire what 
operated upon the mind of the vendor, and whether it was the ad- 
vice of friends, or the knowledge that his land could be acquired 
compulsorily, or tbe persuasions of the broker. It was sufiicient to 
support the broket’s claim if the vendor’s acceptance of the terms 
was brought about during hia intervention ; and the fact that tbe 
Municipal Oommisaioner stspped in at tbe last moment, and himself 
actually struck the bargain, did not deprive the broker of his 
brokerage. 

Primarily a broker is merely the agent of the party by whom be is 
originally employed. To make the other aide liable to pay him 
brokerage it must be sbowi that he has been employed by such 
nartv to act for him. or that iu the contract he has agreed to pay 
brokerage. MONICIP.AL COBPOBATION OF Bombay v. OOVEBJI 
HiBJl; AND MOTLIB.AI V. OUVEB-TI HiRJI. 30 B. 131 

(2) Concealment of claim against 

entilles purchaser to resoind-Tiansfer of Property Act (IV of 1883), 
B. 66— Meaning of words “material defects.”— See Tbanbfeb OF 

Property act (IV of 1883), 20 B. 623. 

(8) Easement-Right of way-Purehaeo of land adjoining purobaBer’s 
land— Way of access— Way of necessity— Sale-deed— CooBtruolion— 

Oiroumstances existing at the time of the sale- Bee Eabement, 19 
B. 797. 

(4) Landlord and tenant— Sale by landlord subject to righte of tenants— 
—Notice to purchaser of such fights -Suxt by ienanUJa enforce 
rights against purchaser — Civ.Pra. Code {Act XIV c/ ^883). a. 80. 
action 30 of Civ. Pro. Code (Act XIV of 1882) authorizes acme 
ofthe raiyats of a village to sue the proprietor of it for themeelvM 
and tbe other raiyats for a declaration of their general nghte. and 
for an iojunotion restraining the proprietor from interfering with 
^heir eo joyment of those rights, 
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Vendor and Purchaser— (ConcZurfed). fage 

In 1806, the East India Company granted a village to Ardesir Dady, 
subject to the raiyats’ customary rights and privileges which were 
embodied in Reg. I of 1808, but the deed of conveyance was not 
passed until 1819, and it was then executed to the executors of 
Ardeshir, who had died in the meantime. This deed made no refer- 
ence to rights and privileges of the raiyats. In 1868, the defendant 
purchased the village from its legal owners. In 1889, plaintiSs sued 
defendant for themselves and on behalf of the other raiyats of the 
village to enforce their rights. The defendant pleaded that as the 
deed of conveyance of 1819 made no mention of these rights, he was ‘ 
not bound by them. 

Held, that as at the time of the conveyance of the village to the defend- 
ant, the lands were in the occupation of the raiyats, the defendant 
ought to have made inquiry as to their rights. Having failed to do 
this, he was bound by the rights of the tenants as much as if they 
bad been specially mentioned in the con^veyance to him. 

Held, also, that as there had been no denial of plaintifi’a rights until 
shortly before the suit, it was not barred by limitation. AHMED- 
BHOY HABIBBHOY v BaLAKRISHNA MUKUND, 19 B. 391 ... 261 

(5) Right of purchasir to have lands registered in his name in Revenue 

Records — Collector's books — Suit for declaration of such right— Limi- 
iat'on — Limitation applicable to suck suit — Such right not an interest 
in immoveable property — Cau^e of action in respect of such right 
Declaratory decree — Jurisdiction — Objection taken for first time in 
second appeal— “Practice. —Plaintiffs having purchased ceriain lands 
in 1867 brought this suit in the year 1890 to obtain a declaration of 
their right to have the land registered in their name in the Revenue 
Records. The lower Court dismissed the suit as barred under 
art. 144, sob. II of the Limitation Act (XV of 1877). 

Held, reversing the decree, that a right to be placed on the register 
was not an interest in immoveable property, and that art. 144 of 
the Limitation Act did not apply. The right is one which does not 
give rise to a cause of action until it is asserted or denied. And a 
suit for a declaratory decree in respect to it must be brought within 
a period of six years from that date. In the present case, the tight 
bad not been asserted oi denied until the suit was filed, and the 
suit was therefore not barred. 

An objection having been raised, in second appeal, that the Court had 
no jurisdiction to entertain the suit, as the plaintiffs bad not pre- 
viously asked the Collector to place them on the register. 

Held, that this circumstance was not necessary to give jurisdiction, 
although it might be a reason for treating the suit as premature. 

That objection, being taken for the first time in second appeal, was 
disallowed. BHIKAJI Baji v. PANDU. 19 B. 43 ... 29 

(6) Subsequent suit for redemption by mortgagor against mortgagee and 

his vendee — Plea by vendee of purchase for value without notice— 

Bona fides, meaning of — Purchaser, meaning of, in art. 134— 
Limitation Act (XV of 1877), sch. II, art. 134 — Limitation- 
Mortgage— Decree obtained by mortgagee for possession until pay- 
ment of mortgage-debt — Possession taken by mortgagee under decree 
— Continuance after decree of relation of mortgagor and mortgagee 
— Sale by mortgagee — See LIMITATION ACT (XV OF 1877), 19 B. 

140. 


Verdict. 

(1) Special verdict— Duty of Judge — Practice — Procedure— Grim. Pro. 

Code (Act X of 1882>, ss. 298 and 302— Jury— Sea GRIM. PRO. 
Code (act X of 1882), 19 B. 735. 

(2) Verdict of jury — Special verdict — Murder — Culpable homicide — Grave 

and sudden provocation — Loss of self-control— Burden of proving 
loss of self-control on accused — Penal Code (Act XLV of 1860), 
S3. 299 and 300— Grim. Pro. Code (Act X of 1862), ss. 239, 303 and 
307 — High Court’s power of interfering with the verdict of a jury — 
See JURY, 20 B. 215. 
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Waiver. 

(1) See Lease, 20 B. 439. 

(2) See Limitation act (XV of i877), 2o B. i09. 

Warrant. 

(1) See Grim. Pro, Code (act X op 1S82), 19 B. 72. 

(2) See Malicious Prosecution, 19 b. 485. 

Watan. 

(1) Bombay Act III of 1874, s. \l~C6lUclor'& power to determine the 
amount of payments of a fluctuating character — Act X of 1876, s. 4 , 
el. ic)— Jurisdiction —The paymeots referred to io a. 17 of Bombay 
Act III of 1872 are those raentioDed in s. 4, namely, “ customary 
fees or perquiaites in money or in kicd whether at fixed times or 
otherwise ” It is the commutation of these customary and fluotua- 
ting payments that is provided for by S8. 17—21. But the Collector 
has no power under s. 17 to impose new burdens on the land-owner 
in cases where the payment being constant already there is nothing 
to determine. 

Plaintiff was the loamdar of a certain village. Defendant No. 3 was 
the watandar Kulkarni of the village. He enjoyed lot the perform- 
ance of hieS duties some inam lands and a cash allowance of Re. 5 
paid annually by the loamdar. In 1884, defendant No. 3 having 
failed to perform the service in person or by deputy, the Collector 
appointed defendant No. 2 to act as Kulkarni. Defendant No, 2 
officiated from 20th November, 1884, to 4th December. 1886. On 
the application of defendant No. 2 the Colleotor increased his remu- 
neration according to the scale fixed for Government villages, known 
as the Wingate scale, and ordered plaintiff to pay the increased 
remuneration, so as to make up the amount due under that scale. 
On 26tb September, 1890. the Colleotor recovered the sum of 
Rs. 171 from the plaintifi by attaobmeat of his property The 
plaintifi thereupon sued the Secretary of State for India in Oounoil 
to recover this amount as being illegally levied. The defendant 
pleaded that the Collector, having determined the amount of de- 
fendant No.' 2'8, remuneration under s. 17 of Bombay Aot III of 
1874, the plaintiff had no cause of action against him, and that the 
suit was barred under e. 4, cl. 3 of Act X of 1876. 

Held, that as the cash payment m^de by the plaintiff. to the watandar 
was certain, and not of a fluctuating or indotermioate obaraoter, 
the Colleotor had no powor to increase the remuneration of the 
offioiator under s. 17 of Bombay Aot III of 1874. 

Held, also, that the suit was not barred by s. 4 (c) of Act X of 1876. 
anantachabya V. The Secretary of state for India, 19 
B. 581 

(2) ' See AOT HI OP 1674 (BOMBAY HEREDITARY OFFICES), 20 B. 423. 

(3) See HINDU LAW (Adoption), 19 B. 614. 

Watandar. 
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Bee Act III OF 1874 (BOMBAY HEREDITARY OFFICES). 20 B. 423. 

Water Tax. 

See Municipality, 20 B. 732. 

Widow. 

(1) See DOMICIL, 19 B. 697. 

(3) See WILL, 19 B. 770. 

Will. 

(1) Certifioate^Regulation Vlll of 1827^Amendment of plaint^Limita- 
tion — Limitation Act {XV of 1677), seh. II, art. 144. — A plaintiff 
can sue to establish hie title under a will without pioduoing a 
oertifioate under Reg. VJIl of ld27. 

For the purposes of limitation a suit must be considered to have 00 m- 
menoed from the date on which the plaint was originally presented, 
and not from the date of ite amendment. PATEL Mafatlal 

▼. bai Parson, 19 B. 330 — 217 
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\^\\\—[Continued) . 

(2) Construction — Absolute over to widow or issue of donee— 

Life-iriteresl — Costs. — Anna Maria Booarro, a Portueuese inhabitant 
of Bombay, died in April, 1884, leaving three sons, Michael, Silveiro 
and Joaquim (defendant No. 3) and two dauebters, (Rose and 
Caroline.) By her will, she directed that bet daughter Rose should 
enjoy the rents and profits of certain immoveable property for bet 
life, and that after her death the said property should be sold, and 
the sale proceeds (after payment of two legacies thereout) be 
divided equally between bet two sons, Silveiro and Joaquim (defend- 
ant No, 3), The seventh clause of the will was as follows — 

7. “ I further direct that the amount which may fall to the share of 
my son Joaquim Amador Bocarro under (c) of paragraph 6 above 
should be held in trust by my eiecutors hereinafter named and 
converted by them into Government securities ; the interest accruing 
therefrom should bo paid for the maintenance of my said son 
Joaquim Amador Bocarro. Should my said son die leaving a 
widow or issue, bis share shall be given to such widow or issue 
according as he may devise and bequeath. Should my said son 
Joaquim Amador Bocarro reform himself, and take ofi all his evil 
tendencies, and lead a steady, quiet and orderly life, or should he 
on account of illness or other reasonable cause be in urgent need 
of pecuniary assistance, I leave it to the discretion of my esecutors 
either to make over to my said son Joaquim Amador Bocarro for 
his absolute use the whole of the amount which he may be entitled 
to under (c) of paragraph sixth above or such part or pacts thereof 
as to my executors may appear proper.'* 

Heldt on appeal, confirming the decree of the lower Court, that 
under the above clause of the will there was a clear gift to the wife 
or issue of Joaquim, but that Joaquim was to have the power of 
designating bow they were to take. To that extent the absolute 
gift to Joaquim was qualified. Should the gift over fail, the 
absolute gift to Jcaquim would remain unimpaiced. BeCHAB 
AKHA V. P. De Cruz, 19 B. 770 

(3) Construction — Gift of life interest or corpus— Discrefiow Of execuicrs to 
hand over corpus — Costs. — Anna Maria Bocarro, a Portuguese 
inhabitant of Bombay, died in April. 1884, leaving three sons, 
Michael, Silveiro. and Joaquim (defendant No. 3), and two daugh- 
ters, Hose and Caroline. By her will she directed that her 
daughter Rose should enjoy the rents and profits of certain 
immoveable property for her life, and that after her death the said 
property should be sold, and the sale-proceeds (after payment of 
two legacies thereout) be divided equally between her two sons 
Silveiro and Joaquim (defendant No. 3). She further, however, 
directed that Joaquim's share of such proceeds should be held in 
trust by her executors and invested in Government seourities, the 
interest of which should be applied to Joaquim’s maintenance, 
and that in case Joaouim should die leaving a widow or issue, his 
share should go to them as be should devise or bequeath.. The 
will then continued: — “Should my said son Joaquim Amador 
Bocarro reform himself, and shake off all his evil tendencies, and 
lead a steady, quiet and orderly life, or should he on account of 
illness or other reasonable cause be in urgent need of pecuniary 
assistance, I leave it to the discretion of my executors either to 
make over to my said sou Joaquim Amador Bocarro for his absolute 
use the whole of the amount which be may be entitle^ to under (c) 
of paragraph sixth above, or such part or parts thereof as to my 
executors may appear proper.” 

Silveiro died in 1685, unmarried and intestate, leaving his two bro- 
thers Michael and Joaquim and his two sisters Rose and Caroline 
him surviving. Michael died in 1889, leaving ft widow and 
children. 

In 1891 Joaquim (defendent No. 3) mortgaged all his interest under 
the said will to the plaintiffs to secure a loan of Bs. 6,100. la 
1893 Rose died, and in 1894 Caroline died. 
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Will— (Conc2M<fe<iK 


SubsequaQtly the executors were proceeding to sell the property men- 
tioned m the will when the plaintiSs filed this suit praying for a 
deolaratioD that they had a- valid charge upon Joaquim’s interest 
herein, and that his interest should be ascertained and declared, 
and be himself ordered to pay tbe amount of their claim ; that the 
property should be sold and their claim paid out of the funds • that 

the executors should be restrained from selling, save subject to 
their (plamtift^^) rights, &o. ^ 

The plaiotifls and Joaquim contended that he (Joaquim) in the 
events that Lad happened was entitled to the whole of the proceeds 
of the property absolutely, and that the gift in the sixth clause of 
the will could not b© cut down by the provisions of the seventh 

CiftUSB k 


SeW;— ( 1 ) That the defendant Joaquim had no interest in the house 
mentioned in the will. Ha was only entitled to a share of the 
proceeds after it had been sold. 

(i) That his interest in bis share of such proceeds was merely a life- 
interest, with power to appoint to his widow or issue, and that he 
was not entitled to be paid the corpm of such share, but that the 
executors might under osrtain circumstances and at their discre- 
tion hand over to him the said corpus. 

(3) That neither tbe plaiotifis nor Joaquim oould interfere in the 
sale of the said property, 

(4) That tbe plaintiffs had a valid charge upon Joaquim’s interest in 
the sale-proceeds of the said property to the extent of their morfc- 
gage. 

(5) That Joaquim’s interest was (after deducting the legacies given by 
the sixth clause) an absolute interest in one-fourth share of 
Silveiro’s moiety and a life-interest in bis (Joaquim’s) moiety 
subject to oontingenoy of the executors in their disoretion banding 
over tbe corpus of the share, or part thereof, for his absolute use, 
in which event the plaintifis had the right to the same aofarae 
their debt was unsatisfied. 

(6) As to costs, the plaintiffs and third defendant Joaquim should pay 
their own costs ; that the executors and defendants Nos 4 to 12 

• should have their costs paid out of Joaquim’s share in Silveiro’s 
moiety of tbe sale-proceeds, and, if that fund were not suflScient to 
pay such costs, the plaintifis and the third defendant Joaquim to 
pay the deficiency. BEOBAB Akha v. P. Ds CRUZ, 19 B. 221 ... 

(4) Executor who has acted required to lodge will and obtain probate 

—Probate— See PROBATE, 20 B. 227. 

(5) New page of will not duly executed substituted by testator after execu- 

tion of will — Defendant relative — Revocation — Probate— See 
Probate, 20 B. 370. 


(6) Bee ACT VIII OP 1890 (Guardian and Wards), 19 B. 832. 

(7) See REGISTRATION ACT (III OF 1877), 20 B. 562. 


Winding: up. 


(1) See G0MPAN7, 19 B. 68 ; 20 B. 654. 

(2) See STA&IP, 20 B. 432. 
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Words and Phrases. 

(1) “ Adhi’’— See MORTGAGE (REDEMPTION), 20 B. 721. 

(2) '* Athikari ’’—See Oaste QUESTION, 20 B. 190. 

(8) **Any diBereDce See ARBITRATION, 20 B. 232. 

(4) "As long as I am alive, I have authority to increase or decrease" 

—See Stamp ACT (I OF 1679), 20 B. 210. 

(5) “Caete "—Sea CASTE QUESTION. 20 B. 190. 

(6) " Children ’’—See HINDU LAW (WILL), 20 B. 671. 

(7) "Chithi"— See LIMITATION ACT (XV OF 1677), 20 B. 8. 

(8) " Completion "—See Municipality, 19 B. 372. 
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Words and Phrases— (Cowimjwd). 

(9) “Defects ia the property ’’—See TRANSFER OP PROPERTY AOT 
(IV OF 1882). 20 B. 522. 

(10) “Determinable” — See VALUATION, 20 B. 265. 

(11) “Earn the means of livelihood ” -See ACT XVII OF 1879 (Dbkkhan 

agrigultdrists’ Relief), 19 b. 255. 

(12) “Executed”— See STAMP, 19 B. 635. 

(13) “Execution”— See STAMP, 19 B, 635. 

(14) “ Falsely charging ’’—See PENAL CODE (ACT XLV OP 1860), 19 B. 

51 « 

(15) “ Good cause to suspect ’’—See ACT XIII OF 1856 (POLICE PRESI- 

DENCY Towns), 20 B. 348. 

(16) “ Grade ’’—See ClV. PRO- CODE (ACT XI V OP 1882), 19 B. 127. 

(17) “Hiba”— See Registration act (III op 1877), 20 B. 562. 

(18) “ Hold ’’—See Company, 19 B. l. 

(19) “Holder” — See COMPANY, 19 B. 1. 

(20) “In accordance with law ’’—See SUCCESSION CERTIFICATE ACT 

(VII OF 1889), 20 B. 76. 

(21) “Instituted”— See Act XVII OP 1879 (DEKKHAN AGRICULTURISTS’ 

Relief), 19 b. 46- 

(22) “In trust for Tribhovan and his heirs ” — See HINDU Law (WillI 

19 B. 401. 

(23) “Jangad”— See ACT XV OF 1882 (PRESIDENCY SMALL CAUSE 

COURTS). 20 B. 779. 

(24) “Khasgi ’’—See KHOTI Land, 19 B. 628. 

(25) “Khatedar Kul”— See ACT V OP 1879 (BOMBAY LAND REVENUE 

CODE), 20 B. 475. 

(26) "Kothu”— Sea REGISTRATION ACT (III OF 1877), 20 B. 562. 

(27) “Loss, destruction or deterioration”— See RAILWAY COMPANY, 19 

B, 159. 


(26) “Makta ” — See ACT I OF 1880 (BOMBAY KHOTI SETTLEMENT), 20 
Bi 729. 

(29) “Makta ”— See KHOTIE LAND, 19 B. 528. 

(30) “Material defects”— See TRANSFER OF PROPERTY ACT fIV OF 

1882), 20 B. 522. 

(31) “Named ’’—See ARBITRATION, 20 B. 232. 

(32) “Nazar”— See LIMITATION ACT (XV OP 18771, 20 B. 403. 

(33) “ Near a street ’’—See ACT IV OP 1890 (BOMBAY DISTRICT POLICE) 

19 B. 737. 


(34) “Obsoene”— See Penal Code (act XLV of 1360), 20 B. 193, 

(35) “Offence”- See Crim Pro. Code (Act X op 1882), 19 B. 72. 

(36) “Opportunity to examine ” — See Fraud, 19 B. 749. 

(37) “ Owner ’’—See FAZENDAR. 20 B. 617. 

(38) “Polia”— See Municipality, 20 B. 146. 

(39) “ Premises See Pazendar. 20 B. 617. 

(40) “Re hearing ’’—See COMPANY, 19 B. 208. 

(41) “ Sarva hakk wa sambandh ’’—See EASEMENT, 19 B. 797 

(42) “ Share-holder ” — See COMPANY, 19 B. 1. 


(43) “Show cause ’’-See ACT XVII OF 1879 (Dekkhan Agricul 
TUR iSTs’ Relief), 20 B. 208 . aukicul- 
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Words and Phrases--(Conc2udfcZ}. 

(44) “ Street ” — See Municipality, 20 B. 83, 146. 

(46) “Sufficient cause’’— See Limitation, 20 B. 104. 

(46) “ Takshim”— See KHOTI LAND, 19 B. 529. 

(47) “ Taran gahan”— See LIMITATION ACT (XV OP 1877), 20 B. 408. 

(48) *! Thai”— See ACT I OP 1880 (BOMBAY KhOTI SETTLEMENT), 20 B. 

729. 

(49) “The course of proceedings under the decree ’’—See ACT XVII OF 

1879 (Dekkhan Agriculturists’ Relief), 19 B. 318. 

(50) " Vahivat of assessmeot” — See Limitation ACT (XV OF 1877), 19 B, 

663. 

(51) “Wadi ’’-See Landlord and Tenant, 19 B. 160. 

Wrongful Arrest. 

SeeCRiM. Pro Code (Act X op 1882), 19 B. 72. 

Wrongful Confinement. 

See GRIM. PRO. Code (act X op 1682), 19 B. 72. 

Wrongful Execution. 

See MALICIOUS PROSECUTION, 19 B. 485. 

Yearly Tenancy. 

See landlord and TENANT, 19 B. 150. 

Yearly Tenant. 

See Landlord and tenant, 20 B. 759. 


Zanzibar. 

(1) Jurisdiction — Local alleoianc6— English Consular Court— Creek resi- 
dents al Zanzibar— Jurisdiction of the British Consular Court at 
Zanzibar over foreign subjects enjoying British protection — Order in 
Council, dated 29lh November, 1884. .■?. 6.— Toe Greek residents at 
Zanzibar having been by international action placed under British 
protection are liable to the British criminal law in ioroe at 
Zanzibar. 


The accused, who was a Greek under British protection at Zanzibar, 
was convicted by the British Consular Court at Zanzibar of culpable 
homicide not amounting to murder and sentenced to ten years’ 
rigorous imprisonment under s. 304 of the Indian Penal Code (Act 
XLV of 1860). He appealed to the High Court of Bombay contend- 
ing, inter alia, that be was a Greek subject, and as such not liable 
to be tried by the Consular Court. 

Held, that it was competent to Her Majesty to exercise jurisdiction 
in one foreign State over the subjects of another foreign State; that 
unders. 6. cl. (6) of Her Majesty’s Order in Council dated 29th 
November 1834, the provisions referring to British subjects were 
applicable to foreigners enjoying British protection in so far as by 
treaty, capitulation, grant, usage, sufferance, or other lawful means. 
Her Majesty bad jurisdiction at Zanzibar in relation to such persons; 
and that the prisoner, being a British protected person within the 
meaning of s, 4, cl. (6) of the Order, was amenable to the 
jurisdiction of the Consular Court. QUEBN-EMPRESS v. Rego 
MONTOPOULO, 19 B. 741 *** 

(3) Jurisdiction of High Court over Consular Court of Zanzibar-^gh 
Court at Bombay— Power of revision— Appeal— ^tresdicivon Civ. 
Pro. Code {ActXlV of lS92),s- 622— Zanzibar Order in i^ounctl. 
1884, arts. 7. 8, 9, 21. 27, 30. -The High Court at Bombay has no 
power of revision over civil cases tried by the Consular Court at 
Lnzibar, though it is authorized to hear appeals from 
of that Court as a District Court by the Zanzibar Order in Council 

of 1864. 
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Zanzibar— (Conclzided) . 

A power of revision is not an iocident of appellate powers, bat on the 
contrary can only be exercised where there is no appeal, and bad it 
been intended to give suoh powers to the High Court at Bombayt 
it would necessarily have been expressly provided for. 

Per Jakdine. J. (dissenting) Under any circumstances CoD> 
eular Court at Zanzibar is bound to obey a writ issued by the High 
Court lor certifying the papers of a civil case. Under sa. 9 and JO 
of the Bombay Civil Cou'-ts’ Act (XIV of 18B9) taken with art, 31 
of the Zanzibar Order in Council of 1884 and s. 622 of the Civ. 
Pro. Code (Act XIV of 1882), the High Court is competent to ezer* 
else revisionary jurisdiction in civil matters tried by the Consular 
Court at Zanzibar. KHOJA SHIVJI v. HaSHAM GULAM, 20 B, 
480 (F.B.) 

Zanzibar Order in Council. 

Arts. 7, 8, 9. 21, 27, 30— See Zanzibar, 20 B. 480, 
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